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• PREFACE . • 

• 

• 

THE usefulness of works like this is well understood. They 

enable a solicitor of patents to inform an inventor· in what 

countries and at v.·hat•t;bg+,•·l~ can patent his invention. 

They assist counsel to advise the owner of a patent what 

·rights ancl protection it gives· him, what will constitute an 

infringemelit, and what, in various countries, are his 

· remedies. These being their uses, they must be puhlished 

often, in unler that changes ·in the various laws may he 
• • 

promptly eheonicled, and that statutes newly enacteu may 

be eady :mhstituted for any repealed. 

This volume presents the Patent Laws of All Nations, 

t>M> far as I have been able to find them in English dress. 

J.Jittle has been done in revising the translations ; those 

given are such as ha \'e been found in trustworthy works, 
• • 

.aud appear correct. Each law is followed by a reference 

to the source whence it was derived ; and in instances 

where materially differing translations have been found 

both are given, or that preferred is copied, adding a 

t'eference to the other, to aid comparison. The explana

tions of points in civil and political geography which 
• 

abound, though brief, have been prepared with care, on 

• 
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IV PREFACE . 

• 

• 

the hnsis of a wide search among tho cyclopetlins and' 

geographic works in use in this country; ami will lm ust.fal 

in showing the territorial authority of the various nds. 

More of the within laws have been taken from a com

pilation by Messrs CARnrAEL, pulJlisheu in England about 

two years ago, than from any other one source ; the 

United States Patent-office Gazette coming noxt. It was 
• 

prepal'ed with ability and skill, anu at the time of its 

appearance was satisfactory. But· since that time eight 

or ten nO\\' laws have been promulgated which are here 

collected ; and there are as many more of which I have 

thought best. to give versions diffm·ent from those presented 

by the English work. For example, I hav0 enlargod the 
• 

quotations from tho acts of the Britbh Parliament ; have 

added one or two Canadian ads (being indebted fot· them 
• 

to a lligest in pamphlet form by M:t·. RICHAHDS of New 
' • 

York City); have takon the Patent provisions of the French 
. 

O,Klc of Commerce from M. GomA~n's translation, adding 

extensi ,.e notes of French decisions, founded on his com

mentary ; and unller several ot.her countries have made 

considerable additions. 'fhc reader will also notice that my 

}wesentation of the laws of the Uniterl_ States is brought 

down to date, is accompanied by extensive notes (in which 
the more important of the cases collected in ABBOTT's 
NATIONAL DIGES'l' are rearranged, and those published since 
that work are added), aud id followed by the official form~ . 
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ALGERIA-TUHKEY. 

ALGERIA . 
• 

• 

. ATTONS. . . 
• 

• • • 

,_ _ .. -'\.•-.'<-~ •' . • • • ... ~ . . : . ..... ~. . .. ~· )' . . ,,,., .. ·,.;·.· .. 
• • • • . " • '0 
···~"'4;.•···· 

• 

• . ~ - ' . . .. .. . 

IN tl1e encyclopedias nnd geographical 'works inost in usc 
throughout the United States at the present time, "Algeria" is the 
r,anie of the largest and most important of the colonial possessions 
of France ; "Algiers" being its capital city. In general, the pat· 
cnt Jaw of France extends over her colonies (see FRANCE); hut 

. nccording to l\:f. Leopold Goir:md, there is a decree on the subject 
of )Ia tents, datetl June 5, 1850, "specia11y rebting to Algiers.'; 
Goirancl's J.renclt C'o(le oj' Commerce (1880), 454, art. 15~ 

• 

• • 

• 

• 

. I. 1 
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AN'l'IGUA . 

• 

• 

Sec LEEW Ani> IsLANDS, 

A:NTILLES. 

See SPAI~. 
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• 

ARGENTINE REPUBLIC. 

Law of Octobr;r 11, 1SG4·. 

TITLE I. 
GENERAL l'HOVISIONS. 

ARTICLE I. All new discovt!ries or inventions in anv branch of • 
industry confer on their originators tho exclusive right of working 
tho same during a fixed term and nniler certain conditions, conform
ably to article 17 of tllC constitution, upon tlw -said right being 
established by a document called a Patent oj' Invention, to bo 
dclivcreil in the form prescribed by the present law. 

ART. 2. 'l'he prccciling paragraph applies not only to inventions 
and discoveries maile in this country but also to those patented in 
foreign countries, provided the applicant be the inventor or l1is 
assignee, and proviileu also the conditions and formalities mentioned 
hereafter bG duly observed. · 

ART. 3. 'l'he following shall be considered as new discoveries or 
mvcntions, viz., all new }Jroducts of industry ; new means, and tho 
new application of known means, for obtaining an industrial result 
or product. 

AnT. 4. The following arc not patentable ; ,·iz., pl.armacentical 
compositions; financial schemes ; such discovcri(•S or inventions as 
have, previous to the application, received a sufficient publicity in 
works, pamphlets, or periodicals, in this country or abroad, for 
being worked ; tl.osc of a mere theoretical nature, without any 
indication of their practical use in industry; and finally, inventions 
contrary to morals or to the laws of the republic. 

ART. 5. Patents shall he g1·anted for the tt!rm of :live, ten, or 
fifteen years, accorJing to the merit of the invention and the wish 
of the applicant ; the re-issue (confirmation) of foreign patents shalL 
be limited to ten yeam, and in no case shall the term cxeeed tlmt 
~f the original patent, at the expiration of which they shall lapse. 

AnT. G. A new patent lms to be y•aid for at the rate of so, 200, 
or 350 piasters (pesos fuertes), acconling to its being taken for the 
term of five, ten, or fifteen years. The re-issue of foreign patents 
is subject to the payment of a sum proportional to the term for 
which it is granted according to tho same scale of fees. 

ART. 7. 'l'he payment of the fees shall he made, one half at the 

• 

! 
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ARGENTINE REPUBLIC. 

time of application, and the other half by successive yearly pay
ments. 

ART. 8. 'l'he executive government shall regulate by a special 
decree the mode in which the patent-office has to pay over the said 
fees to the public treasury. · 

'l'I'fLE II. 
• 

}'>A TENT-OFFICE. 

ART. fl. The before mentioned patents arc to be delivered by a 
special office established for that purpose. 

ART. 10. 'l'he official staff of the patent-office is to be com
posed of a commissioner, at a salary of 1,200 piasters per annum ; 
of four sub-commissioners, at a salary of 800 piasters per annum ; 
of a secretary, at a Ralary of 600 piasters per annum ; and a porter, 
at a salary of 240 piasters. The five former are to be appointed by 
the president of the republic direct, and the two latter on the recom
mendation of the commissioner. 

ART. 11. No officer of the patent-office is allowUll to l10ld an 
interest, directly 01" indirectly, in rmtents which como under his con
trol, under pain of dismissal, and a fine of from 100 to 1,000 piasters, 
if convicted. 

ART. 12. The commissioner is chief of tlw office, and r~spou
sible to the government for all the documents and objects llcpositetl, 
which must be carefully kept and registered. 

ART. 13. '1'l1e sub-commissionr~rs must I>osscss a special knowl· 
edge of the applied sciences relating to industry, to enable them to 
examine, unUCl" the direction of the commissioner, all inventions or 
llisco\•eries sought to be patented, the grant of the pattmt depend-
ing on said ·examination. · 

ART. 14. 'l'he r,atcnt-oflice shall form a. department of tho 
ministry of the interior. 

TITLE HI. 
l~IWCEEDINGS FOR GUANTING LET'fEHS PATENT. 

Fms·r SECTIO:-<. APl'LWA'l'IO:-~s. 

AnT. 15. All applications for lette1·s patent must be made by 
petition audressell to the commissioner of patents. This petition, 
with a !?5 cent stamp affixell, has to Le delivered at the patent· 
otlice in the capital, or at one of the chief l)OSt:oflices in the pro
vinces, ana must be accompanied by a <lcscription, with proper 
drawings and patterns (all in lluplieate), ana 3. Jist of tho objects 
lJrescntcd. 

• 

• 

• • 
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FOREIGN LAWS. 

AnT. Hl. In cases where tho application is made through th~ 
post·office, applicants may deliver tho descriptions, patterns,, and 
'clt-awings in a scaled packet, an<l require the same to be safely 
forwarded, at their own cost, to tho patent.·office. 

AnT. 17. The commissioner of patents shallllrovidc tho post
masters mentioned in article 15 with a ledger, duly llagedand headed, 
in which tho petitions shall be entered in order of the it· presentation, 
with the date and time. A similar book shall be kept as a register 
at the pat.ent-office. This register is to state in a few words tho 
subject c£ tl10 application, and has to be signed by the commissioner, 
the secretary, and tho applicant, or his attorney. At the request 
of the applicant, a certificate of deposit may be <felivcred to him at 
the mere cost of a fout'th-class llaper stamp . 
. . ART. 18. No petition shall be delivered without at the same 
time depositing one-half of the fees mentioned before, such pay· 
ment being authenticated by the certificate mentioned in the previous 
Jlllragmph. 'l'he oflicer neglecting to see this payment made at the 
time of the application shall be made liable to a fine of double the 
amount. The same fino shall be imposed upon postmasters who 
n~glcct to forw:ml applications to the commissioner of patents hy 
the earliest mail, which is to be proved by tho certificate of deposit 
and a certificate of the llQ.st.master·general, unless such delay is 
caused by want of time, accidents, or circumstances beyond control. 

AnT. 19. Applications arc to refer to a single chief object, with 
its accessories aml applications ; they must mention the term for· 
which the patent i~ sou~ht, without containing any restrictions, 
condition8, or reservations whatever ; they must indicate a short 
and precise title of tho invention ; they must be written in the 
Spanish language ; the omissions or additions must be duly men· 
tioned, and the dt·awings accompanying the same arc to he made in 
ink, and according to :!. metrical scale. 

SEco'Sn SECTION. IssuE. 

ART. 20. As soon as the application is in the hands of the commis
sioner, and when it appe:u·~ that tho object applied for is within tl1e 
limits of article 2, aml does not como under the limitation of article 
4, the patent is granted, provided the term applied for does not 
exceed ten years ; if it exceeds that time, the application is referred 
to the minister of the interior for ulterior decision, from which 
decision there lies no appeal. 

AnT. 21. All patents shall be issue<l in the name of the nation, by 

• 
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authot·ity of th< government, and shall bear the signature of the 
commis11ioner aml secretary, with the official seal, and shall consbt 
of the decree granting tho same, accompanied by the duplicate of 
the description and dmwings. . 

AnT. 22. Immediately after the issue of tl10 patent it shall be. 
delivel·cd to the applicant or his attorney. However, if the appli-

. cation has been made through the post-office, the p:ttent shall Ll' 
forwanled by the same channel, the respective pos.tmasters hM·ing 
to ::.cknowledgo tho receipt as soon as possill)c, All subsequent 
certificates applied for shall be delivel·cll at tho rate of 5 }Jiastl'I'S 
each. 

AnT. 23. 'l'he grant of a patent does not obviate the exceptions 
mentioned in article 46. 

AnT. 2·t Applicants not complying with the provisions of article 
15, shall have theil· patent refused, in which case one half of the sum 
deposited is returned to them, tho othc1· half being forfeited. 

AnT. 25. On tho refusal of a patent an appl~al may be made 
within ten days to the minister of the interior, who, after propel' 
investigation, shall confirm or annul the reiusal; in the former case 
tho whole sum deposited is to be forfeited. 
. AnT. 26. A quarterly list of all patents delivered and refused, 
with their respective dates, has to be forwarded by the commis
sioner to the government for publication. 

Tuum SECTION. CERTII~ICATES oF ADDITION on !MPROVEliEX'J' • 
• 

AnT. 27. Improvements in patentnd discoveries o~ inventions 
entitle the originators to apply for a certificate of addition, which can· 
not be g1·antell for a longer perio<l than the o1·iginal patent has yet to 
run, providell it does not exceed ten years, except when half tl:nt 
time has expired, or when the impro\'cment lessens by half at h•a:-t. 
the cost of pi'Oduction, time, risk, Ol' danger, or fo1· other simila1· 
reasons, in which case the commissioner. has to fix tlw !Jl'O]H'J' term 
for which such a patent may be granted. 

An·r. 28. Certificates of addition ar~ subject to the same formal
ities as patents, with the exception of tho fees, the original patentee 
l1aving only to pay one-fourtl1, and others than the patentee one
half of the said fees. 

AnT. 29. 'Vlwn such certificates of addition ha\'e been obtaiiH·tl 
by othe1·s than the original patentee, they do not confc1· on their 
owners the exclusive i·ight of working their invention, except under 
the condition of paying a p1·emimn to the original iuvcntor, the 

• 

• 

• 



• 

• 

• 

• ' • 

G • FOREIGN LAWS. 
• 

amount thereof having to be fixed by the commissioner by taking 
into account the importance of the improvement and of the part 
used of the original invention. 

AnT. ~0. The original inventor l1as the option between availing 
himself of the provision containccl in the preceding paragrapl1 and 
of working tl1e improvement jointly wi~h the improver ; if he 
chooses the latter, a }>atcnt of addition shall be delivered to him on 
the same terms as that to the improver. 

A1n-. 31. In no ease shall improvers acquire the right of solely 
working the m·iginal inventicn, and the original inventor may only 
wo1·k the improvement under the second provisiQn of the 1n·evious 
paragraph. 

AnT. 32. If two or more parties sl10uld apply at the same time 
for a certificate of atlllition fo1· the same improvement, and if they 
slwu:tl not come to some arrangement between themselves, no 
patent shall be issued to either. The same 1n·ovision ap}>lies also 
to letters patent. 

Focr.Tll SEcno~. P.noviSIOYAL PATEXl'S. 

Ar.T. 33. Inventors or improvers may obtain a provisional 
patent, for the term of one year, and renewable at tho expiration 
of each year. 

A1n. 34. Such a patent shall be ohtained, on the payment of 
aO piasters, by petition drawn up according to the }>rovisions con
tainell in Art. 15, pointing out the object of the invention and the 
means of carrying it out. 

AnT. 35. On the receipt of th!s petition the commissioner shall 
deli\·er the provisional }>atent, enterin~ the same in a special book, 
to be kept in his custolly in the secret archives, together with all 
the llocuments relating thereto. 

Ar.T. 36. No provisional ratent shall be granted for inventions 
prohibited by article 4. 

Ar.T. 37. The effect of provisional patents is to def':r, whilst 
they are in force, all grants of patents relating to the same inven
tion or imp1·ovcment until previous notice thereof is ginn to the 
original patentee at his own domicile. 

ART. 38. The owner of a provisional patent may oppose an 
intended })atent for an invention similar to his own, within three 
months. At the expiration of that term, or if he has not given 
due notice of his change of domicile, he shall forfeit his right. 

AI!T. 39. In c:1se of an opposition by the owner of a provisional 
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patent, the commissioner!! shall give a separate hearing to both 
applicants; anJ if the inventions should be identical, neit!Jer shall 
obtain a patent, unless both parties come to an arrangement. 
Should such invention!! be different, the patent applied for t>hall be 
granted. · 

Am·. 40. The fees paid for a provisional patent shaH be deducted 
from the sum to be paid for letters patent, or for a cm-tificatc of 
addition obtained previous to the expiration of the former . 

• 

TITLE IV. • 

FmsT SECTION. AssiGNMENT oF P .ATEN'l'S, 
• 

ART. 41. Owners of patents or certificates may assign their rights 
on theit· own terms ; such assignments, however, must be made by 
a notarial aet, anJ after the payment of the entire fees mentioned 
in article 6. In onler to give such assignments legal force with 
respect to thirJ parties, they must be registered eithe1· at the patent
office in the capital, or at the before-mentioned post-offices in the 
provinces ; and, to have this registration performed, it is necessary 
to produce the notarial act of assignment. ·within five days of 
this registration, or by the earliest mail if in the provinceR, a certi
ficate of the register and the at>signment shall be forwarded to the 
J>atent-office. 'J'he mutations that have taken place shall be entered 
in a special book, the entries to be published quarterly. 

Am·. 42. Assignments transfer all the rights of the original 
patentee, except in cases of special reservations by the latter. 

SECOND SECTION. Co~mUNIC.ATIO~ .AND PunLICATIO~ 0),' r.\TE~TS • 
• 

ART. 43. On the issue of a patent or certificate the commissioner 
shall publil:!h it in the newspapers by inserting the name of the 
patentee, the dnmtion of the patent, and a summary of the inven
tion or discovery. 

AR'l'. 44. All desc1·iptions, drawings, patterns, anti models of 
the patents gmnted, not coming under the provision of article 33, 
shall be kept at the patent·otlice for public information. They · 
shall be open to inspection withcut charge by any Jll'l'Son applying 
fo1· the same ; anu copies of the wl'itten documents shall be dcliv
m·cd without any other charge than the pape~· stamp duty of the 
fourth class. 

AnT. 45. At the beginning of each year the commissioner of 
}Jatcnts shall publish in a \·olnmc the list of patents granted during 
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the preceding year, together with the descriptions antl drawin!;;S 
required fo1· tho eomp1·chension of the patented inventions or dis· 
covcries. A copy of tho said publication is to he deposited at tho 
patent-office and at tho post·ofliccs mentioned in article 15, for free 
p:.~blic inspection. 

'l'ITLE V. 

NuLLITY A~D Ixv ALIDITY oF I> ATI:XTS. 

Am'. 46. All patents m· certificates obtained contrary to article 
4 arc null aml void, as likewise all those that have been obtained 
under a fraudulent title, not corrc!'lponding to tho Jnvention ; when
ever the drawings or descriptions arc incorrect or incomplete ; 
whenever, in the case of cm·tifi ·~ates, they refer to a patent not actu
ally obtained; or, whcnovc1·, in case of a fo1·cign invention, the 
fo1·cign patent confirmed by the republic has cxph·cd ; or, whenever, 
at the date of tho patent tlic discovery o1· invention was already in 
opc1·ation in the republic . 

. Ar.T. 4 7. All patents duly issued become voitl whenever tho 
invention has· not been worked within two years of the issue of the 
}Jatent ; whenever the working has been intcrl'llpted for a similar 
period, except by circumstances bcyond control, or accitlent, tluly 
uertificd by the office ; or, finally, at the expiration of the t('l'IU fer 
which tho patent has been grant(~d. 

Am'. 48. Actions for the nullity Ol' avoiding a patent can only 
be instituted hy interested parties before tho sectional tribunals. 

Jun. 40. No special jndieial tlecrce of nullity or lapse i:Hequircd 
for causing the patent discovery or invention to become public ]lrOJl· 

c1·ty ; the mere fact of nullity or lapse sutliccs for authorizing 
cvc1·y one to work freely tho patent :uticlcs. 

AcT. 50. In case tho owner of a void or invalid pat('J1t fl:oultl 
dispute the free working of tho invention or discovery to ,rhich it 

• 
relates, either by complaint 01' other'i\·isc, the official ucclaratiou of 

· the inntlidity or nullity of tho patent may he obtained from the 
same sectional tribunals. 

AI!T. 51. All decisions arc summary; all proper })roofs of ti tic 
shall Lc atlmittcd; hut patentees cannot produce any cvic.loncc con· 
trary to what is established by tho documents of the }Jatcnt-officc, 
in proof of their privileges. The term for showing cause is to be 
fixed prudentially by the judge ; however, it can never exccetl ~:<ix 
months, and that term is only gmnted in exceptional cases roferrnw 

• 0 
to matters lymg b:)yond the sea, uml on giving sufficient security m 

! 



• 
• 

ARGENTINE F;EPUDLIC. 9 
0 

fa\Ol' of the claimant. \Vithin ten days of the expiration of the 
term allowed for evidence, tho judge r-hall deliver judgment and 
award costs. From tl1is judgment there lies an appeal to tho 
Supreme Court, which must be cntereu within three days. This 
court, afte1· previously consulting the patent-ofiice, sbnll uelivcr a 
final j ntlgmcn t. · 

AnT. 52. The nullity or invalidity of a patent being l'Stablishcd 
by judgment, and tho judgment having become final, the tribunal 
shall inform the commissioner of patents thereof, that he may pub
lish i~ in the presCl·ibcd fo1·m. 

TITLE VI. 
·~ 

INFRINGmillNT.3, LEGAL PROCEEDINGS, AND PENALTIES . • 
Ar.T. 53. Infringements of patent-rights shall be considcretl as 

forgeries, antl punished by a fine of fri:1m· 50 to 500 piasters, or by 
imprisonml'nt of from one to six: months, aml the forfcitm·c of the 
infringing articles, all without prejudice to any indemnity for losses .. 
and tlamagcs. 

AuT. 54. The same penalty shall ue applied to those who know
ingly participate in the infringement by selling, cxhibiting, import
ing, Ol' communicating the infringing articles. 

AnT. 55. In case of a second offense within five years the before 
mentioned penalty shall be doubled. . 

ART. 50. 'l'ho fact of having been in tlJC employ of the l'ntentee, 
ot' having acquh·ed surreptitious information of the invention, shall 
be considered as an aggravating cil·cumstnnce. 

AnT. 57. All actions for the recovery of tho above mentioned 
penalty arc private, nncl nrc to be pleaded before the same sectional 
tribunals on tho prOlluction of the l'atcnt, without whieh the 
complaint cannot be entered into; the defendant can only plead by 
way of answer the annulment or invalidity of the patent, his eo
interest in the same, or his exclusive right of property. 

Ar.T. 58. The claimant has a right to tlemand security from the 
dcfcnt1ant for any loss which may be oecasionctl by l1is continuing 
to work the invention pending tho trial, anti, in default thc:·eof, he 
may claim tho suspcm;ion of the working aml the seizure of the 
objects in dispute upon giving in his turn, to the defendant, if 
required, sufficient security. 'l'hc seizure is to be effected with tile 
usual legal forms. 

ART. 50. All those who call themselves patentees without really 

• 

• 

' 



• 

• 

• 

• 

' 

10 FOREIGN LAWS. 

having patents shall be considered as forgers, and are liabb to tho 
penalties inflicted on forgers, with tho exception of the loss l'f the 
infringing articles. 

ART. GO. All fines imJ>Oscd by this l.lw shall be divided equally 
between tho treasury and the informers . 

'l'ITL'J4~ VII. 

HE-ISSUE OF PROVINCIAL PATENTS . 
• 

AnT. 61. Owners of the provincial patents which are in force at 
the promulgation of the present law may obt;lin a re-issue within 
the six months following, by accompanying the patent with a peti· 
tion according to the form prescribed hy article 15. 

AnT. G2. Pl"ovincial patents not re-issued within sairl t.erm shall 
have no effect whatever before tho tribunals of the rcpuLlic. 

An.·r. G3. 'l'he re-issue may take place in two ways ; cithm· for 
tbc same province in which the patent right was exercised, or for 
tho whole republic. In the former case the patent shall be granted 
fJ•cc of expense and without any previous examination ; in the latter 
case the proceedings sl1all b.J the same as for a new patent, and the 
portion of the fees corresponding to the term allowed must be paiJ 
in the usual way. 

AnT. 04. Re-issues of patents granted for the same province 
shall only be valicl for the remainder of the term of the patent, and 
the patent rights conferred shall relate to the said province only. 
'Vhcn granted for the whole republic, such re-issues may exten<l to 
ten years, the time they have already run being dcdnctcJ. 

Am·. 65. There shall be kept a special register of these re-issues. 
ART, GG. From tho promulgation of the present law, all con

trary provisions shall he abrogated. 
ART. 67. 'l'hc executive government shall be informed th01·cof. 

From Garpmael's Patent Laws of the lV01·lcl, 1. 

See APl'ENDIX oF REcE:sT LAws, near end or vol. IL 
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An Act to constitute a Federal Council of A'ustralasia. * 
August 14, 1885, 48 & 4!} Viet. c. GO. 

'Vhcrcas it is expedient to constitute a Federal Council of 
Australasia, for the purpose of dealing with such matters of common 
Australasian interest, in respect to which united action is desirable, 
aR can be dealt with without unduly interfering with tho manage
ment of the internal affairs of the several colonies by their respec
tive legislatures : 

Be it enacted, &c. : • • . . 
1. JJefinitions. In this Act, unless the context otherwise require, 

the following terms s·hall bear the meanings set opposite to them 
res pcct i vel y : 

"Colonies." The colonies (inchtding their re!lpectivc dcpenc.l
encie8) of I~iji, New Zealand, New South \Vales, Queensland, 
Tasmania, Victoria and \V cgtcrn Aust1·alia, and the province of 
South Australia, and any other colonies that may hereafter be 
created in Australasia, or those of the said colonies in respect to 
which this Act is in operation : 

"Crown Colony." Any colony in which the control of public 
ofticcrs is retained by Her Majesty's imperial government.: 

"Her Majesty's possessions in Australasia." 'l'he colonies and 
such other territories as Her Majesty may from time to time declare 
by orde1· in council to be within the operation of this Act : 

"Council." The Federal Council as hereby constituted : 

*The nnmes Australia nntl Australa
Hin nrc usetl in somewhat tlifl'crent senses 
in ruodcl'll times ; but, with reference to 
the operation of the Act given in tho 
text, Australia is the immense islnntl of 
that nnmo lying beL ween the Indian antl 
the South Pacific oceans, considered nlone, 
thnt is, without inelutling the smaller, 
though settled and important islantls of 
Tasmania, immediately south of Austra
lia (of Victorin), New Zealand, lying 
south-east, and the Fecjcc (or Fiji) is
lantld, to the east. New South Wales, 

• 

Queenslantl, Victoria, Western Australia, 
nnd South Australia, nrc tlivisions of the 
island Australia, but do nut form the 
whole of it; the island contains, nlso, two 
large regions or tlivisions, known on the 
mnps as North Australia nml Alexandra 
Lnnd, rcspecth·cly. Thus the Act gil'en 
in the text brings untlcr the limited lcgis
ll'•il·e power of a." F'cucml council of 
Australnsin," the greater pnrt, hut as yet 
not the whole of Austrulin, antl the mosL 
important, but not all of the other islands 

· within Australasia • 
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• • 
"Governor." The Governor, lieutenant governor, or other 

officer administering tho government of the colony roferre(l to, with 
the advice of his executive council, except in the case of a Crown 
Colony, in which case the word shall moan tho Governor, lieutenant 
governor, or such other officer alone. 
· 2. Institution of Federal Council. There sltall bo in and for 
Her :Majesty's possessions in Australasia a Federal Council, consti
tuted as hereinafter providetl, and called the Federal Council of 
Australasia, which sllall have the functions, power!l, and autlwrity 
hereinafte,r uefine<l. 

3. Power to make laws. 'Yitllin such possQssions Her Majesty 
slmll have power, by and with the advice and consent of the council, 
to make laws for the purposes hcrcin:::.fter specified, subject to the 
provisions herein contained respecting the operation of this Act . 

• • • • • • • • 

15 • .Matters suldect to le[Jislativc autlwrity of Oouncil. Saving 
Her 1\Iajesty's prerogative, and subject to the provisions herein· 
contained with respect to tho operation of this Act, tl1e council 
shall have legislative authority in rcspetlt to the several matters 
following. 

J • • • • • • • • 

(i.) Such of tho following matte1·s a.s ru!l.y be referred to tho 
Council by tho legislatures of any two or more colonies, that is to 
say, ... }Jatcnts of invention and discovery, copyright, •.. ancl 
any other matter of general Australasian interest with respect to 
which the legislatures of the several colonies can legislate within 
their own limits, and as to which it is deemed desirable that there 
should be a law of general application ; provided that in such cases 
the Acts of the Council slmll extend only to tl10 colonies by whoso 
legislatures tho matter shall have uccn so refcn·ed to it, and such 
colonies as may afterwards adopt the same. 

17. Royal asse1.t to bills passed by Oouneil. Every bill passed 
by the Council shall be })resented, for Her Majesty's assent., to the 
Governor of tho colony in which tho Council shall be sitting, who 

. sl!all declare, according to his discretion, but subject to the pro
visions of this Act and to Her ]l::tjesty's instructions, either that he 
assents thereto in Ilc1' 1\hjesty's name, or .that Ito withholds such 
as~ent, or that he reserves tho bill for tho signification of Hl'r 
l\lajesty's pleasure, or that he will be prc]mrcd to assent thereto, 
sul)jcct to certain amendments to be specified by him. 

18. Power to Her Majesty to clisallozo Acts. When the Governor 
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assents to a bill in· Her l\Iajcsty's name, be shall, by tho first con
venient opportunity, send :m authentic copy of tho Act to one of 
Her :Majesty's principal secretaries of state, and if Her 1\:lajcsty, 
within one ye:n· after receipt thereof by the secretary of ~tate, 
thinks fit to disallow the Act, such disallowance (with a certificate 
of the secretary of state of tho day on wltich tltc Act was received 
by him) being signified by such Governor by message to the 
Council, or by proclamation in tho Government Gazette of all 
tbe colonies affected thereby, shall annul the Act from and after 
the day of such signification. . 

• 

l9o Bill reservccl j'm· signijlcation oj' ller .lJiajesty's pleasure. • 
A bill reserved for the ~ignification of Her l\lajesty's pleasure shall . 
not have any force unless and until within one year from the day 
on which it was presented to the Governor for Her 1\Iajesty's assent, 
such Governor signifies, by message to the Council,. or by proclam• . 
ation published as last aforesaid, that it lms received the assent of 
Her 1\Iajesty. 

20o Acts o.f Council, 1clten assentecl to, laws. All Acts of the 
Cnuncil, on being assented to in manner het•einbeforc provided, 
shall have the force of law in all Her l'!Iajesty'o possessions in 
Australasia in reRpect to which this Act is in operation, or in ~he 
several colonies to which they shall extend, as the case may be, and -on board all British ships, other than Her 1\Iajest.y's ships of war, 
whose last port of clearance or port of destination is in any such 
possession or colony. 

2lo Publication o.f Acts. Every Act assented to in the fit·st in
stance shall be proelaimecl in the Government Gazette of the 
colony in which the session of the Council at which it was passed. 
was held, and shall also be transmitted by the Governor assenting 
thereto to the Governors of the several colonies affcctecl thereby, 
and shall be proclaimed by them within the respective colonies of 
which they arc Governors. 

22o Acts o.f Council to supcrsecle colonial enactments. If in any 
case the pt·ovisions of any Act of the Councii shall be repugnant to, 
ot· inconsistent with, the law of any colony affe~ted thereby, the 
former shall prevail, and the latter shall, so far as such repugnance 
or inconsistency extends, have no O}Jeration. 

• 
• • • • • 0 • 0 

28o Evi(lence of proceeclings. 'Whenever it shall ~e necessa1·y 
to prove the proceedings of the Council in any court of justice, or 
otherwise, a certified copy of such proceedings, under the hand of 

• 

• 
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. the clerk or other officer appointed in that bcbo.l£ by the Council, 
shall be conclusive evidence of the proceedings appearing by such 
copy to have been ho.d or taken. 

• 

• 

• • • • • • • • 
30. Commencement of Act in respect o.f any colony. 'fbis Act 

!!hall not come into operation in respect of any colony until the legis
lature of such colony shall have po.ssed :m Act or ordinance, declar
ing that the same shall be in force therein, and appointing a day on 
and from which such opemtion shall t::.kc effect, nor until four 
colonies at the least shall have J>asscd such Act or ordinance. 

31. Power to determine operation of .Act Jn any colony. This 
Act shall cease to be in operation in resJ>cct to any colony the legisla
ture of which shall have passed an Act or ordinance declaring that tl10 
same shall cease to be in force therein: pro,·ided, nevertheless, that 
all Acts of the council 11asscd while this Act was in operation in 
such colony, sliall continue to be in force therein, unless altered 
or repealed by the Council. 

32. Sltort title. '!'his Act shall he styled aml may be cited as 
the Federal Council of Australasia Act, 1865. . 

From 125 Publ. Gen. Stat. 324. 

Sec also: NEw SouTu 'V AI.Es; NEw ZEALAND; QuEENSLAND; 
SouTu AusTnALIAj 'l'As:U.t..NIAj YzcTom.t..; 'VESTERN AusTRALIA, 

Sec NEw SouTn 'VAI.Es; QuEE:SSLA:so; SocTu AcsTnAu.A.; 
VICTORIA; 'VEsTERN AcsTn.A.LIA . 
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A'CSTRIA· HUNGARY. 

Law of August 15, 1852. • 

WE, FnANCIS J osEPn the First, by the grace of God Emperor 
of Austria, King of Hungary and Bohemia, Kiug of Lombat·dy and 
Venice, of Dalmatia, &c., &c., . 

Bein ... desirous of :!ranting proper protection to the inventive 
0 ~ • 

genius oven in those provinces of our empire which hitherto have 
been deprived of patent laws, and considering that the experience 
earned since the }lromulgation of the law of :M:arch 31, 1832, has 
shown that many reforms ·and enlargements arc necessary, at tl10 
advice of our ministers and of om· Imperial Council we have 
decreed the following rules for the whole extent of our emph·e: . 

SECTION I. 

O:e TilE sunJECT OF AN ExcLUSIVE PmviLEGE. 

§ 1. Exclusive privileges may he granted under tho restrictions 
stated in §§ 2, 3, 4 and 5, for every new discovery, invention, or 
improvement luwing for its object.-

a. A new product of industry; or, • 
b. A new means of production; or, 
c. A new metlwd of production; · 

wltethcr such privileges he demanded by an Austrian subject or by 
a foreigner, unless tho invention be not patentable according to 
§§ 2-5. 

1'hc term cllscovery is applied to the finding out an industrial 
process that may have been used in former times, but which has 
since been lost sight of or remained unknown in the empire. 

• 

'l'hc term invention is applied to the })roducing a new object by 
new means, or a new object by means known before, or a know(l 
object by means different from those used hitherto for the same 
objP.ct. 

'l'hc term improvement or alteration. is applied to every appar
atus, arrangement, or process added to an object known or patented 
before, by means of whicl1, in the object in view or in the means of 
arriving at it, a better result or greater economy is attained. 

'l'he term nev.~ is applied to any discovel'f, iuvention, or im
provement that, up to the t.imc of the application for a privilege, 

• 

• 

• 
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bas neitl1cr been worked nor become known through publications in 
the empire. 

§ 2. No privileges can be granted for preparations of food, 
beverages, and medicines, nor for discoveries, inventions, ot• 
improvements which cannot be worked for reasons of public llealth, 
morals, or safety, 01' as being contrary to the general interest of the 
state, according to the existing regulations. 

§a. A new discovery, invention, or improvement which is to be 
imported into the Austrian empire from abroad can only be patented 
during the currency of the foreign patent; nor can such a grant be 
made except to the foreign patentee 01' his assign. Uncler these 
restrictions a privilege can be granted for a discovery, invention, 
Or improvement made abroad, }WOVided it has not yet been JJUblishcd 
in the empire. 

§ 4. Improvements of inventions that were known or patented 
before can only be llatented with the restrictive clause that such a 
}H'ivilcge does not rcfe1· to the whole article, but only to tho 
irn}JI'OVed p:u·t. 

§ 5. Scientific principles, or purely sr.ientific theorems, cannot be 
·patented, even if the principle Ol' theorem admit of a direct appli
cation to industrial objects. However, !Jatents may be granted for 
every new application of such principles or theorems as lead to the 
creation of a new industrial product, a now means, or a new method 
of }H'o<luction. 

§ G. Two or several discoveries, inventions, or improvements 
that are different from each other may only be united into one 
}latent if those discoveries, inventions, or improvements relate to 
oue and the same objl•ct, as component parts or operative means. 

SECTION II . 

OF TilE CoNDITIONS Fon. OnTAINiNG AN 'ExcLUSIVE PmviLEGE, 

AND TilE Fom.tALITIEs To DE FuLFil,LED. 

§ 7. Applicants for an exclusive privilege for a new discovery, 
invention, or improvement must fulfill the conditions prescribed in 
the present law. 

'l'hose conditions arc: · 

· a. Applying to the compete11t authorities by means of a petition 
in due form, accompanied by tho prescribed documents • 

b. Payment of a fixed tax. 

c. Fulfilling the obligation of describing the new uiscovcry, 
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invention, or improvement clesrly and compltJtely; and, if required 
for the sake of clearness, of illustrating it by drawings or models, 
so as to enable every competent man to execute the same .after its 
publication at the expiration of the patent. · 

§ 8. Petitions for exclusive privileg~Js may be lodged with the 
stadtholder, or with the judges of districts (judges, delegates, 
county magistrates), to be forwarded by them. 

§ 9. Those petitions must be arranged according to the Form A. 
They may be delivered by the applicant himself or his attorney; 
Such petitions must contain.-

a. The christian and family name, profession, and residence of 
the applicant; an<l, in case of his not being settled in the empire, 
also the name, profes!lion, and residence of an attorney domiciled in 
the empire. Applicants must state their christian and family name, 
profession, &c., even if the privilege is to be worked under a. firm 
bearing a different name from that of the patentee. In such cases 
tho name of tho firm chosen must be stated. Tho said ih·m, lJOw· 
ever, must not correspond with an existing fi1·m unless the consent 
of its propl'ietor be obtained. ' 

b. 'l'he name (title) of the discovery, invention, or improve· 
ment ; giving tho essence of it. 

c. 'l'he number of years for which tho J>atent is demanded. 
That number of years cannot exceed fifteen, except by a special 
grant of t]w Emperor ; and· those inventions patented already 
abroad, and which are to be imported by their proprietors or their 
assigns, can only be patented for the uneX}Jired term of the foreign 
patent. 

d. 'l'he ~tatement whether the di~eovery, invention, or improve
ment is to be kept secret or not. 

§ 10 •• Petitions for patents must be accompanied by·-
a. The due tax, or the receipt for the same, given by a public 

tl·eaSUI'Cl' to whom the said tax had been paid. Except that tax, 
n.:> other fees arc to be demanded for a patent, even in the case of a 
previous examination on public grounds. 

h. Tho power of attorney in case the applicant delivers his 
petition through an agent (§ 9). 
·· c. In cases of discoveries, inventions, or improvements to be 
impo1·ted from abroad, tho foreign letters J13tent in the original, or 
in an authenticated copy. 

d. Tho above-mentioned (§ 7 c) description of the invention 
under scaled cover, on which is written the essence of the discovery.,, 
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invention; or improvement, corresponding with the statement macle 
in tho petition, and tho addre&s of the applicant or his attorney. 

§ 11. 'l'ho patent tax is in proportion to tho duration of the 
privilege, and is the same for discoveries, inventions, improve
ments; fo·r foreigners, or natives. It amounts to 100 florins for 
the first five years, 200 florins for the fo1lowing five years, and 400 

• 

florins for the last five years ; the annual ratio being 20 florins for 
the first five years, and that of the subsequent years as follows ::.._ 
6th year, 30 fl.; 7th year, 35 fl.; 8th year, 40 fl.; 9th year, 45 fl.; 
lOth year, 50 fl.; 11th year, 60 fl.; 12th year, 70 fl.; 13th year, so 
fl.; 14th year, 90 fl.; 15th year, 100 fl., amounting to 700 fl. for 
fifteen years, the longest period allowed. 

The tax due for tho whole number of years which the privilege 
has been applied for must be 1.1aid down at once, or a receipt for the 
amount has to be produced, to avoid the petition being rejected. 

'l'he said tax can only be repaid in case of the }Jrivilege being 
annulled on public grounds, and such repayments shall be in pro
portion to the unexpired term. 

§ 12. The specification (§ 10), which is considered as an essen
tial condition for obtaining an exclusive privilegH, must answer tho 
following requirements :-

a. It must be written in German, or in the nsnallangnage of tho 
province wh~re tho application is made, and be signed by tho 
applicant, or the attorney named in the }Jetition. 

b. It must contain the detailed descriptbn of the discovery, 
invention, or improvement, the essence of which was in4icatoll in 
the petition. 

c. It must be drawn out iu such a manner as to enable an com-
• 

potent men to manufacture the article according to this description, 
without the addition of new inventions, adtlitions or impnwemcnts. 

d. 'Vhat is ·new and also what constitutes the object of the 
·privilege must be clearly tlescribcd and }>ointcd ont in the spcci· 
tication. 

e. 'l'he discovery, invention, or improvement mm;t be set forth 
in a·clear and plain manner, and contain no amLiguities that might 
lead astmy, contrary to the JH'ovisions contained in c. 

f. It must not keep secret anything relating either to the nwans 
or mode of working ; therefore it is neither permissible to intlicato 
means that are mot·c expensive or do not 1n·olluce the same effect, 
nor to conceal devices that relate to the success of the operation. 

g. ShoulJ drawings, patterns, or models be required for better 
• 
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ili :~ ·underiltanding the !!pecification, the former must. bo aimoxcd in hst-
·~· ing colors ; besides which (in as far as it may add to clearness 
'~ according to c), any other print or writing may be added which the 
•• 

:~ applicant shaU tl1ink fit. · 
·} § 13. The authority to whom a petition is presented is to exam-
,: inc in the presence of the applicant,-

• 

-·' • 

• 

' ' 
' ; 
·• 

a. Whether the petition 1s in due form, and has been signed: 
lJ. ·whether the required documents are annexed ; 
c. Whether the prescribed tax, or a receipt for the same is 

' inclosed. . 
If the authority finds the petition in good order in this respect, 

: be inscribes, in the presence of the applicant, on the cover of tlie 

' • 
) 

: specification, the day and hour of its presentation, and the amount 
: paid, and bands to tho applicant or his attorney a certificate con
, taining tho name and residence of the applicant or his u.ttorney, the 
·. day and hour of presentation, the payment of tho tax, and the title 

and essence of the discovery, invention, or improvement as set forth 
in the petition. · 

Prom that day and hom·, the priority of the discovery, invention, 
or improvement disclosed, it~ reckoned, that is, every opposition on 
the ground of a similar discovery, invention, ·or improvement made 
or practiced after that time is considered ineffectual, and cannot 
t·efute and annul the novelty of the discovery, invention, or improve
ment which has been disclosed anJ described in due order by tbe 
applicant. 

If an omission or other defect jg found out on examination of 
the petition, the latter jg returned to the applicant that he may 
amend tbe same. 

§ 14. All petitions approved of, -together with their annexed 
documents, are transmitted to the governors of the respective prov
ince within three days at the latest, if not addressed to them dii·ectly. 

§ 15. The governors examine such IJetitions,-
a. As to whether the object of tho }Jetition ill not evidently unfit . 

for a privilege. 
lJ. As to whether the annexed documents fulfill the prescribed 

conditions, and particularly as to whether the description of tho 
object of the patent inscribed on the cover of the specification cor
responds with tho indication made in tho petition, and whether the 
latter is duly signed. · 

Should a govei'Dor tl1ink the article to be patented absolutely 
unfit for a ,rrivilege acc'lrding to§ 2-6, he is to inform the petitioner 



20 FORE:rGN LAWS. 

thereof, requiring him to withdraw and gtve a. receipt for the sealed 
spooification, as well as to receive back the tax paid up, or other. 
wise to appeal to the ministry of commerce and trades within the 
term assigned in the regulation of trades. 

Should it appear that. the annexed documents do not answer the 
requirements, or that the object of the privilege, as indicated on the 
cover of the scaled description, docs not correspond with tho con. 
tents of the petition, the governor is to keep back tho petition, and · 
to assign a proper term for tho amendment of the defect. Should . 
that term not be observed, the petition is to be returned. · 

All petitions in due fNm, and not unfit for privilege, as well as · 
those that have been amended within the prescribed term, shall be : 
submitted by the govemors, together with the sealed specifications, i 
and all. other documents, to tho minister of commerce and trades. : 

(\ 16. The minister of commerce and trades is to re-examine 1 

' whet '10r all the fol'malities have been fulfilled, and he has tho exclu. t 
• 

sive authority to open the sealed specification and sec ; 
a. 'Vhethcr the specification is written in a current language t 

(§ 12), and whether it is duly signed. I 
' b. Whether the object for which a patent is desired does not I 
' comprehend two or more different objects (§ 6) and requires to be ( 

divided. f 
c. Whether the title of the invention is the same in the petition~ 

as on tho cover of the annexed specification, and as in the specifica.; 
tion itself; moreover, wl10ther the specification.,posscsscs that degree!. 
of clearnm:1s and distinctness required by § 1?-, particularly whetbcri, 
the required drawings, patterns, and models are present, and whethef ( 
all formal requil·ements about the same have been observed. f 

d. 'Vhether the object to be patented as indicated in its essen· [ 
tial features in the petition aml on the cover of the specification is) 

' not contmry to sanitary laws, or to other public regulatiOn~~, 
whereby it becomes entirely unfit for a privilege, or fit only under~; 

•• 
certain conditions and restrictions. Besides, special care is to be:' 
taken for the required secrecy being observed, ancl clue precautions~ 
ngainst any possible violation of the secret are to be adopted. i:. 

§ 17. No examination ever takes place as to the novelty ori 
f· 

utility of the cliscovcry, invention, or improvement before the~ 

gmnting of the privilege; on the other hand, no guarantee is given~ 
by the government, which grants tho patent in this respect at the' 

• 

mere risk, peril ancl cost of the patentee. f;' 
§ 18. In all those casea, where the checking ancl examination:c 

'<' rl. 
f,: ., ;. ,.( . • • '· ,, ., ,, 
' .. '. 
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:1ccording to§ 16 disclose no obstacle, the privilege is granted by the 
minister of commerce and trades by a separate document, otherwise 
all petitions deemed unfit for acceptance are rejected, the motive 
for so doing being mentioned, and the tax being ordered to be repaid. 
However, where there exist defects that may be !lmendcd, such 
rejections take place only after the applicant has failed to amend such 
defects within tho proper term assigned to bini for that purpose. 

§ 10. The grant of a privilege releases a patentee in no case from 
the laws, regulations, and prescriptions that exif;t, or may be !WO· 

mulgatcd in the interest of public health, safety, morals, or in the 
interest of the State; tho working of the patent is therefore subot·· 
dinate to such regulations and prescriptions as may limit or defend it 
without the patentee being allowed to invoke an exceptional rule. 

§ 20. The inclosed specifications belonging to tile pl'ivilcgcs, 
together with the annexed documents (§ Hl), are deliverer] to tl.Je 
custody and the ulterior usc of the central1·ccord office for patents, 
as will be explained in section V. of tile present law. 

SECTIO~ III. 

Qp TilE ADYAXTAGES AXD J~mERTIES IXCIDE:NT TO EXCLUSIVE 

PRIYILEGES. 

§ 21. An exclusive privilege secures to the patentee the exclu
sive usc of his discovery, invention, or improvement, as laid down 
in his specification, for the number of years mentioned in his p•·ivi· 
lege. 

§ 22. The patentee is authorized to establish those workshops 
and to engage those workmen which arc required for the complete 
working of the subject of the patent to any extent; they may 
thus form everywhere in the ·whole empire establishments aJH.l 
depots fo1· the manufacture and sal<.J of the subject of their pri\·
ilege, and authorize othm·s to work their discovery, invention, or 
improvement, uudet· the protection of theit· pt·ivilt•gc; they may form 
partaP.rships, and work their pa~cnt to any extent., dispose of their 
patent, bequeath it, sell it, give licenses, OJ' otherwise pat·t with it, 
and obtain patents abroad for tile same object. 

However, tilosc rights arc strictly limited to the proper object of 
tlw patented discovery, invention, or improvement, aml therefore 
must not be exteudccl to similar objects, uor be used contrary to 
existing laws or other privileges, . 

§ 23, If the privilege relates to an improvement or an alteration 

-
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of a patented object it is merely limited to the individual improve
ment or alteration itself, and it gives to the privileged improver and 
alterer no right to the rest of the object that has already been pat. 
ented, or of a process that is already known. On the other hand, 
the patentee of an object improved or altered by another patentee 
is not allowed to usc the said improvement or alteration without his 
consent. 

SECTION IV. 

OF TilE ExTENT AND Dur.ATioN oF ExcursivE PmviLEGER, AND 

TUEIR PunLICATION. 
• 

§ 24. The legal effect of exclusive privileges shall be co-exten
sive with the Austrian territory. 

§ 25. 'l'be longest dumtion of• privileges is fixed at fifteen years. 
'V c reserve to ourselves the right of extending that term, yet such 
a prolongation shall be demanded by the Jmblic authorities only for 
higlJly meritorious cases. 

§ 20. Every exclusive privilege begins from the day of tl1e 
delivery of the patent. The publication of the grant of the privi· 
lege shall be made in the same maxmer and within the same time as 
is provided fot· laws. 

§ 27. Every patentee whose privilf'ge lms been granted for a 
shorter period than the longest (§ 9 c) may claim its prolongation 
for one or more years within the fixed longest period, provided thry 
demand such a prolongation before the privilege has become extinct 
(~ 2!l 2 a, b). 'l'o obtain such a prolongation a petition for the 
same must be de1ivcrecl in due time, together with the original pat· 
ent, and the tax in full for tho required term of prolongation (§ 11 ), 
or the recci1)t for tho same from a public tt•easurer. 

The prolongation is granted by the minister of commerce and 
trades, and is officially confirmed on the lette1·s patent. 

§ 28. Every privilege gmnted or prolonged by the minister of 
commet·ce and trades, as well as every cession of a privilege and its 
extinction, is pu bli~>hcd accot·ding to § 20. 

s :!!l. Privileges lose their force-
1. lly nullity or by termination (recall, surrender or decree): 
a. Sncb an annulment may take place if it is shown that the legal 

requirements for an exclusive privilege do not exist, particularly 
aa. If it is shown that the desCl·iption of the privilege is defi· 

cient, and particula.rly if is not in accordance with § 12, c j', and 
thc-·efore insufficient. . 

• 
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bb. If any one proves legally that the patented discovery,, invcn· 
tion, and improvement, before the day and hour of the offiCial cer· · 
tificate, bad already no longer the character of ,novelty in the 
empire, according to the provisions of § 1, or that the patented 
discovery, invention, or improvement had been imported from 
abroa!l, and that the privilege in the Austrian States has not been 
granted to the original proprietor of the foreign patent, or his legiti· 

mate assignees (§ 3) ; 
. cc. If the proprietor of a valid privilege prove:'! that the discov-

ery, invention or improvement patented at a later period is identi
cal with his own discovery, invention, or improvement, as previously 
laid down according to prescriptions ; 

b. If an obligation constituting the validity of the privilege is 

not fulfilled : 
c. If the privilege is contrary to public law (§ 19). 
2. By extinction, which takes place,-
a. If within one year at the latest from the date of the patent 

the IJatentce has not begun to work his discovery, invention, or 
improvement in the empire, or whenever be has interrupted his 
wo1·ks for two complete years; 

b. If the original or prolonged term of the patent has expired ; 
c. If the privilege is surrendered voluntarily. 
It is well under~;tood that those reasons, whereby the validity 

of a privilege ceases o1· becomes extinct, apply to purchasers of a. 
privilege as well as to the original patentee. 

§ 30. As soon as a privilege is invalidated, the use of the respco
tivc discovery, invevtion, or improvement is open to all under the 
observance of the existing laws regulating trades, and rcgulatinns 
relating thereto. 

SECTION v. 
OF TilE REGISTRATION OF PRIVILEGES AND H.ECORDING OF SPECIFI

CATIONS. 

§ 31. All privileges as soon as gmnted arc inscribed in a register 
at the minietry of commerce aml trades. · 

If the privilege is worked under a chosen firm that differs from 
the true name of the p!!.tentee, that firm must also be ente'red in the 

• register. 
'l'~c descrirtions, drawings, models, &c., belonging thereto arc 

kep~ 1? a s~emal rec.ord office at the ministry. EYeJ·y alteration in 
a pnv1lege 1s noted m the above register. 

• 
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§ 32. Any person is at liberty to obtain verbal or written in for. 
mation respecting granted privileges at the patent·office,and for this 
purpose to inspec:t the register for himself. 'fhe specifications kept 
at the same. place, together \Vith the annexes about which secrecy 
has not been demanded or belonging to extinct patents, are likewise 
open to the public ; finally, copies may be taken of singlo parts of 
such privileges from the register, or from the privileges that are 
not to be kept secret. On such occasions those provisions in the 
}>resent law (§ 44) that relate to infringements are expressly to be 
pointed out to _the applicants. 

§ 3_3, 'l'he record office of patents shall submit every month to 
the minister of commerce and trades a synopsis of the alterations 
made in privileges during that period by now g•·ants, prolongations, 
transfers, and extinctions. A copy of that synopsis i.s forwarded to 
the governor~ of 11rovincc.s and chambers of commerce and trades 
in the different provinces for the cstabl.ishmcnt of a register for 
giving information about patent matters, wl1ich information is to 
be given on demand in the proper way. At the expiration of each 
year a similar annual synoptical table is published. 

§ 34-. The specifications of patents expired arc printed yearly 
,t according to their apparent utility, and circulated in a proper man· 

ncr. 
SECTION VI. 

01r TilE TRANSFERS OF PRIYILEGES. 

§ 35. All exclusive privileges may be transferred entirely or 
partially to others, during lifetime, as well as by bequest. 

§ 36. All assignments, together with tlw patent, must be sub· 
mittcd to the minister of commerce and trades, directly, or through 
the governor of tlte province where the transfer took place, or 
where the petitioner rcsitlcs, and for this purposo they must be 
duly legalized, unless they are issued by a public authority. 

If the evidence of the assignment is found by the government 
Ol' ministry to be defective, it s!Jall be returned for correction. 

All proper assigmucnts are to be insc1·ted in the special register 
(§ 31), and that insertion is to be confirmed on tho patents them· 
selves, and in case of a mc1·e partial transfer a special certificate is 
to be delivered. 

§ 37. All registered transfers of privilege~:~ are to be published 
immediately. After such publication no one is allowed to plead 
ignorance .about the .tran&fer. 
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SECTION VII. 
• 

OF INFRINGEMENTS .AND TilE P.ROCEEDINGS IN LITIGATION. 

§ 38. The following are to be considered as infringements, or 
as an injury to tho holder of a patent. When any one without the 
consent of the patenteo::-

a. Counterfeits or imitates the object of the patent in the man
mer described in the enclosed specification, even in tho case whore 
the counterfeiting or imitating takes place in consequence of tho 
gmnt of a later patent which is entirely or partially identical. 

b. Counterfeits or imitates tho object of a patent by importing 
or bringing tmch articles from abroad for sale, or for storing and 
exhibiting for sale; or, finally, . 

c. Undertaking the sale, or even tho storing or oxllihiting of 
such articles for sale. 

§ 39. If tho specification of a privilege is inset·tcd in tho open 
registers, tho very first infringement comes under the law; but if tho 
specification has been kept secret, the repetition only of the infringe
ment is considered as contrary to law, both being punishable, 
at the request of tlJe injured party with tho confiscation of tho 
existing counterfeit goods, and a fino of from 25 :fl. to 1000 fl. In 
case of insolvency of the guilty party, the fine is to be discharged 
by imprisonment at the rate of one day for 5 fl. As for tho tools 
and means exclusively used for such connterfcitings, they are to be 
destroyed, transformed, or made useless, according to their nature, 
unless a special agreement be made between the parties. 

The fino is to be paid into the poor-box of the place where tho 
infringement t.ook place. Tho confiscated objects aro to be 
destroyed, unless tho plaintiff agrees to take them in payment of 
damages given to Lim. 

If tho defendant has taken advantage of any knowledge of tho 
discovery, invention, or improvement acquii·ecl in the service or by 
the trust of the plaintiff, such a circumstance must be considered as 
aggravating the guilt. 

~ 40. Should the injured person not proceed crimin~Uy, or in 
case~ of a fir&t infringement of a privilege of which the specification 
is kept secret, the injured person is only authorized to demand the 
discont!nuance of counterfeiting and selling counterfeit goods, and 
a security aga.inst the use or sale, daring the term of the patent, of 
the counterfeit goods found at the infringer's establishment, pro· 

• 
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vided they were manufactured in the empire, and for their re-export
ation in case they were imported from abroad for sale. 

§ 41. In all litigation relating to patents the discovery, inven
tion, or improvement is only to be judged according to the specifi. 
cation annexed to the petition; that specification must therefore be 
taken as a basis in all cases where the decision depends on the con
tents of the specification, without regard to its being kept secret, 
and no additional alteration or framing whatever of the patent 
article can be taken into consideration at those proceedings. 

§ 42. The ministry of commerce and trades alone decides the 
question, whether a patent, from any legal cause whatever, is to be 
considered as null and void, or as extinct (§ 2!!). It therefore 
especially decides the question of th() novelty of a discovery, inven· 
tion or improvement; moreover, the question as to whet~er it had 
only been imported from abroad, and was not appropriate for a 
privilege; finally, in contestations arising between two patentee~, 
the ministry decides the question of the total or partial identity of 
their privileges. 

§ 43. 'l'he examination ancl punishment of the infl'ingements 
mentioned in §§ 38 and 3Q belongs, except so far as other regulations 
be published in future, to the tribunal of the district in which they 
took place, according to the laws concerning traJcs. An appeal to 
tho higher tribunal of the respective province is open for parties 
who feel themselves injured by such decisions, and in case of the 
first decision being modified before that tribunal, also to the minis
try of commerce and trades ; however, such appeals must in all 
cases be made within fourteen days at the latest of the signification 
of the jttdgment. 

In cases of appeals the execution of the judgment is to be post
poned till the confirmatory decision has been made. If, during the 
inquiry, the decision is found to depend upon a Jlrcliminary ques
tion belonging to the jurisdiction of civil tribunals, the parties are 
1·eferrcd by the criminal court to the competent civil court, and in 
such cases the former can only give its own decision according to 
the legal decision of the latter. 1\Iorcover, the final decision of the 
criminal court by which any one has been found guilty of infringe
ment and fined, may be invoked by tho injured party before civil 
courts for claiming damages, as the case may be. 

§ 44. The criminal court may, if sufticient reasons exist, order 
an inspection or inquiry to be made 'ly an expert, and if by these or 
other means tho caile of· an infringement is clearly made out, the 
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• 

court may, at the requeat of the injured party, order the immediate 
confiscation or other effective keeping of the counterfeit articles, 
and the tools and means exclusively used thereto. 
. However, due care must be taken not to do, without a stri.ngent 
necessity, any irreparable injury to the defendant, and therefore to 
demand, if required, security from the plaintiff for any injury and 
damages that may occur. 

§ 45. If during the inquiry the decision i~ found to depend on 
preliminary questions determinable by the ministry of commerce 
and trades (§ 42), such a decision must be sought for officially, and 
the criminal proceedings are to be suspended till it is obtained: 

However, any confiscations tl1at may already have taken place, 
or any other provisional measures, may be maintained till the ques
tion is decided as to whether the proceedings are to be continued. 

§ 46. In cases of infringements where no penalty is required, 
but where merely the discontinuance (§ 40) of the infringement. is 
demanded, or in cases of decisions about }Jrivilcges as to the prior
ity of the discovery, invention or improvement, or as to private 
rights or in cases of private claims of the injured party that have 
been referred by the criminal court to the usual course of justice, 
tho civil tribunals are called upon to give judgment according to 
the existing regulations respecting summary proceedings in civil 
matters, wherever such proceedings have been introduced. 

§ 47. 'l'he civil tribunal likewise may, if the infringement is 
clearly made out or proved, by an inspect.ion or an expert, order, at 
the request of the plaintiff, tht. immediate confiscation or other 
effective keeping of the counterfeit articles, either unconditionally 
or against proper security for damages (§ 40), and under tho pro
visions of § 44. 

Such measures, however, must be justified, like a prohibition, 
within eight days after the entry of tho order, by a complaint, 
otherwise they will be rescinded immediately at the request of the 
opponent, and a claim may be made for damages for the outrage. 

§ 48. If the decision of a complaint within the jm·isdiction of a 
civil trib-unal depends on preliminary questions that are to be 
decided by the minister of commerce and tmdes (§ 42}, the parties 
are required to obtain his decision, and to produce it in the cour11e 
of the proceedings. 

§ 49. Infringaments of the rights of third parties, which paten
tees commit in working their patent by exceeding the limits of thei1• 
rights founded thereon, are to be Jltmishcd by those authorities to 

• 
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whose competency it belongs to decide on infringements of the 
regulations on trades, according to the special prescriptions on that 
·subject. 'l'he circumstance of their having used the privilege for 
spoiling trades must be considered as aggravating the guilt. 

§ 50. 'l'he question about the frauds or culpable actions com
mi.tted by parties appropriating illicitly to themselves the original 
discovery, invention or improvement of others, in order to obtain 
a. privilege thereon by themselves or other parties, is to be decidcrl 
according to the penal laws. 

SEcTION Viii. [Omitted because relating to patents delivered 
~eforc the promulgation of this law.] 

• • 

• 

· Fon1t A. 

Petition for a Prit•ile!Jt, 

[ lruert addre.•a of the authoritie& of the re:pcctivc distl·ict or provinc:e.] 
I [we] N. N. [insert cl•ri&tian and family 11ame, profcasion and domicile of the 

petitioner or petitioners] beg to state that I [roe] hnvc made a new disco\'Cry [ invm· 
lion, impl'ovemcnl] consisting esseutiully in [in&nt Me comprehensive title]. 

The complete specification drawn up according to the provisions of § 12 of the 
patent-law of is subjoined in the appendix. 

l b.scrt whtilwl' tlic Spcci.fication is to be kept secret, and &tale tlie ezact nllmber of tlre 
drawings, mo•Ms, pattcl'1181 etc., if U11)/.] 

Jo'or this discovery [inuC11lio11, improvemaltt,] announced nnd duly specified, which I 
[we] the undersigned petitioner, belie\'e to the best of my knowledge to be pateutnble 
nod new according to the provisions of the snid Patent Law, nnu legal for ohtnining 
nn exclusive privilege nt my [ orcr J own risk untl responsibility,. I [ WP] solicit such a 
Fivilege for the stated discovery [ irwmtion, impror.•cmcnt] in the manner us rcpre. 

' sen tell in the nnnexcil sealed specification, under the legal clauses and conditions for 
the term of years, fe• which purpose I [we] pay the entire patent tax of 

florins, due nccording to ~ 11 of the snid patent lnw, and request the deJiv. 
ery of an official certificate for securing my [ or!r] prior clnims. 

[ Addre&s awl d<lte. J 
Signalul·c[s]. ~-

From Oarpm. Pat. L. of World, 14 • 
• • 

• • 

• 

• 
• ... • 

• 
• 
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Exb·acts'+ from a Digest o.f the patent law of Austria
Jlungary, by J!r. A. II. Mounsey, of the British Lega
tion at Vienna, published 1873. 

On the establishment of tho dual system of government in 
Austria-Hungary, it was decided by a special agreement between 
tho ministers of Hungary and Cisleithania that the Imperial Decree 
of August 15, 1852, in which the law and practice with regard to 
inventions are fully CX}>Iaiued, should remain in force throughout 
the whole Empire. · 

In accordance with the terms of this ngJ·ecment, the Cisleitba
nian and Hungarian ministers of commerce ::ubmit to mutual. 
approval the inventions for which they intenu gmnting patents, ;and . 
f!Ubsequently to such approval each minister issues patents, bearing 
identical dates, for itR respective division of the Empire. 

Thus an inventor, desirous of securing an exclusive right to his 
invention in Austria-Hungary, must provide himself with two pat
ents. These are, l10wever, gran tell on a single application, audrcssed, 
at the choice of the applicant, either to the Cisleithanian or Hun
garian ministry of commerce, and on one payment of the fees. 

The patents thus issued are !ik£Jwise valid in the I>rincipality oi 
Lichtenstein. 

'I'hc taxes on patents, for natives and foreigners indiscriminately, 
nrc as follows: '·. 

Fl. k .. r. 

.. 

For tlte first fiye years .•...•...••..•......•.•. 100 
I•' or the secon<l five years .•.•.•.....•....••..•. 200 

· ' I~or the third five years.. . . • • . • . • • • • .•..•••.. 400 

10::$48 '12 ' 
20== 1>7 H 
40::11)4 88 

• -

··---
·~·or fifteen years .......................... 700 70=341 04 

· .. These taxes must be paid or deposited in· tho hands of the gov-
. ernment officials previous to the issue of the patent. They 3l'C only 

returned in cases where patents are canceled on public gt;ounds. · 
• . 

~· . • • • • • • 
From 4 Pat. Off. Gaz. 207. • 

* The 'ltnitted portions of Yr. Youtl
sey's pmpcr are occupied with n concise 

• 

statement of the substnnce of tho law 
given in full in tho text above. 
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Law of June 27, 1878 . 

• • • 

' 
.NoTE."' This Inw empowers the ,ministry of the kingdoms nnd countries repre. 

sented in the house of parliament, to estubli~h n commercial and tariff union with 
the ministry of the countries of the llung11.rian Crown. The following article relates 
to pntcnts for inventions.] 

• • 

ARTICLE XVI. Patents legally obtained are valid in both coun-
tries. For this purpose the conditions of the grant of such patents 
will be decreed on the same principles by the legislatures of both 
countries by mutual understanding, and shall, when necessary, be 
altered in the same way. 

Until this takes place the rules :r>elating thereto which are act· 
ually existent in both countries, and which do not materiaily differ 
from each other remain in force. 

As regards proceedings in granting patents, the petition for a 
patent must be deposited at the ministry of that country in which 
the inventor has his domicile. Foreigners may present their peti· 
tions for the grant of patents at the ministry of one or the other of 
the two countries. 

The ministry where the petition for a patent has been filed shall 
send the petition, after due examination, officially, to the ministry 
of the other country, in order to obtain the approbation of tho 
latter. · 

The letters patent will be issued separately by each ministry for 
the country under its government, but both deeds must bear the 
same elate, and will be delivered together to the petitioner through 
the ministry at which he filed the petition. 

'l'he prolongation or annulment of patents for inventions shall 
also be effecte~l by mutual understanding. 

The tax for the patent si.Jall be paid in tl1at country where the 
grant of the patent is petitioned for. For the grant of the patent 
in ti.Je other country a registration fee amounting to 25 per cent. of 
the patent tax: shall be paid. 

'l'he registration fee must be paid at the same time as ti.Je patent 
tax, and will be remitted to the ministry of the other country. 

From Oarpm. Pttt. L. of World, 32. 

*Notes printed in this manner nrc from Cnrpmaelb' edition. 

• 
• 

i 
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Law of December 20, 1879. 

• 

[NoTE. This lnw relates to tho creation of a mutual union of tariffs with Bosnia 
and Herzegovina. The following clause reftJrs to patents for inrcntions.] 

• 

SECTION 9. Patents which have been acquired in accordance 
with Article XVI. of the Tariff and Commercial Union of J'une 2'7, 
1878, shall be valid also for Bosnia and Herzegovina according to 
tho laws and regulations existing in both countries of the Austro· 
Hungarian monarchy. 

Patents caunot be acquired by Bosnian and Herzegovinian sub
jects, except according to tho said laws and regulations. 

Detailed rules for the execution of these principles shall be 
issued by the administrations. 

From Carpm. Pat. L. of lVorlcl, 33 •. 

• 

Ei:tract from a Decision of the llfinister of Commerce, 
July 27, 1882, relative to the term of an Austrian 1Jatent: 

Imp. Roy. :1\'Iinistry of Commerce, No. 19, 328 • 

• • • • • 

" 

• 
It is herewith affirmed that, according to the provisions of the 

Patent-Law of. August 15, 1852, (Reichs-Gesetzblatt, No. 18·1) each 
extension of a patent has solely to be considered as an officially 
authenticated acknowledgment of the fact that the patentee really 
avails himself of the right to maintain his patent further in vigor, 
this right being conferred on him for the lawful term of fifteen 
years by the original granting of the letters patent, ~!though this 
latter may not purport to be a fifteen years' one ; that for this rea
son no Austro-Hungarian patent expires in consequence of its origi· 
nal term having elapsed, if the extension of the patent has been 
applied for in due time, and all the other lawful requirements have 
been fulfilled in the same time. 

VIEmiA, July 27, 1882. 

By proxy of the minister of commerce, 
• 

. PROFF, 1\I. P. 
From 23 Pat. Off. Gaz. 273 • 
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• 
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BADEN . 

' ' 

Baden, also Bavaria, Prussia, Saxony and 'Vilrtem'berg, while 
independent, hau patent laws of their own. 'l'ranslations of them 
or statements of their substance mny bo consulted as follows : 
llaueu, 4 Pat. Ojf: Gaz. 235 ; Bavaria, Id. 237 ; Prussia., Id. 305 ; 

post,442; Sax:ony, Id. 473; Wiirtemburg, .Id. 57!), 607. 
In 1871 these sovereignties became merged in tho German 

Empire unuer a constitution, which confided the s~\bject of patent 
legi~Jation, among others, to the imperial legislature. Some time 
was, of course, req uircd before this cbnstitutional provision coulu be 
canied into full effect, but in 1s~·7 a general patent law for the 
empire was enacted, which t:Hl}Jcrscucd tho separate laws aboye 
mentioned. 

BALIZE: BELIZE. 

. These names were fo1·merly applied to the region of country 
now more commonly known as Bnrnsn HoNDURAS (which sec); 
also to its capital city, by which they are retained, 

• 

• 
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BARBADOES. 
• • 

An Act to amend the law 1·elating to the. granting of 
Exclusive Privileges to the Inventors of new and useful 
Inventions. D:3cember 12, 1883. 

Preamble. 'Vhcrcas it is deemed cxpe<lient to amencl tho law 

1·clating to the granting of exclusive privjleges to the inventors of 
new and useful inventions ; lle it therefore enacted by the Gov
ernor, Council ancl A~smnbly of this island, and by tho authority 
of the same as follows : 

I. 'l'itle of act. This Act may be cited for all purposes as "The 
Patent Act, 1883." 

II. Specification to be .file(l in tlte colonial .~ecretary's office. 
Every pe1·son who desires to obtain in this island such exclullivo 
privileges in respect of any invention as arc hereinafter in this Act 
mentioned, shall file in t~ colonial secretary's oflice of this island 
a complete specification of the invention, with a copy of the same, 
particularly describing and ascertaining the nature of the invention, 
and in what manner the same is to be performed. 

III. Feefor.filinu specification. Every person who files in tho 
colonial secretary's oflice a. specification of an inv<:ntiou shall pay 
to the colonial secretary for the benefit of the genemlreve: 1e a fee 
of three pounds six shillings aud eight pence. 

IV. Patentee to have ea:clusive riv!Lt for seven years. Every per
son who complies with the two last preceding sections of this Act, . 
l1is executors, administrators and assigns, and every of them by hiru
S>!lf and themselves or Ly his and their deputy or deputies, servants or 
agents, or such others as he, his executors, administrators an\l · 
as.,igns shall at any time agree with aud no others from time to time, 
and at all times dnriug thtl term of se\·eu years fl'Om the date of the 
filing of the specitlcation as afore!laid, si.all and lawfully may 11ake, 
use, exercise and vend within this island tlte invention described. in 

' the specification so filed as aforesaitl in such nianr. r as to him, his 
executors, administrators and assigns, or any of them t~hall in his Ol' 

their discretion seem ru~t, and he, his executors, administrators, 
and assigns shall anti lawfully may have.. and enjoy tho whole profit, 
Lenefit, commotlit.:; :md advantage from time to time coming, grow-. 

I. 3 . 
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ing, accruing, anu arising by reason of tho sai<J. invention for ana 
during the term of years hereinbefore mentioned. 

V. Protection to Patentees. It shall not be lawful for any }lerson 
orpcrsonf:, body or bodies politic or corporate, or any of them at any 
time during tho continuance of the term hereinbefore mcntionoll, 
either directly or indirectly, to make, use, or put in practice tho 
invention described in any specification so filed as aforesaid, or any 
}lart of the same, or in anywise counterfeit, imitate Ol' 1·esemblc the 
same, or to make or cause to be made any addition thereto, or sub. 
straction from the same, whereby to prct(•nd himself or themselves 
the inventor or inventors thereof, without the consent, permission, 
license or agreement of the person who filed the specification 
thereof, his cxccutot·s, administrators' or assigns in writing, under 
his or their hand or hands, aml soul or seals, £rst had and obtained 
in that behalf. 

VI. Remedy for infrin[Jement of patent. If any person or per
sons whomsoever, body or bodies politic or corporate, shall during 
the continuance of the term hcreiubefot•o mentioned at any time, 
either directly or indirectly make, use, exercise, put in practice or 
vend the invention described in any specification so filcll as aforesaid 
or any pat·t thereof witl1in this island without a consent, permission, 
license or agreement in writing first had and obtained from the pl'r· 
son who filed the spec:fieation thereof, It is attorneys,execntors,admin· 
istrators or assigns under his or their hand or hands, and seal or 
seals, the person who filed the specification thereof, his executors, 
administrators and allsigns, shall lul.vc and be entitled to such and the 
l!kc remedies both at law and in equity in the cmnts of thh-1 island 
against every such pct·son or persons, body or bodies politic or cor· 
porate, for every such infringement or viol::ttion of the rights and 
pri\'ilcgcs to which he and they is and at·c under this Act entitled, 
or against the person or persons fo1· whose benefit the said in\·cution 
or any part thereof shall have been so made, nsed, exercised, put in 
pradicc ot· vended without ~uch consent, permission, license or 
agreement as afore~aid as the grantee of any letters patent for 
any invention woulll be entitled to in the like case hy the law of 
England but to none other remedies; and in any action, suit ot· other 
proceeding which may be brought, insLitnted or taken ngainst any 
!lttch person or persons, body or hollies politic or corporate, it shall 
he lawful for the defendant to plead any such mattt>r in defense as 
may be pleaded by any defendant in any action hronght in any 
·1ivi:~ion of Her l\Iaje~ty's lligh Court of Justice in England for the 

' 
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• 
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inMngcmcnt of any patent granted by Her Most Gracious 1\Iajesty 
the Queen. 

VII . .No be111;fit unless invention a neto one, or if person apply
ing is not tlte true inventor, &o. Nothing in this Act co~taincd shall 
be uecmcd to confer on any person who files in the colonial secre
tary's office a complete specification of an invention the exclusive 
pl'ivileges mentioned in sections four, five, and six of this Act, if 
the invention described in such specification is not at the time when 
such specification is filed a new invention as to the public usc and 
exercise thereof within this island, or if such person is not the true 
and first inventor within this island of the invention described in 

• 
such specification, or if such invention wn~ at the time when such 
specification was filed an invention well known elsewhere and also 
known to some person or persons in this island otlwr than the per
son filing such specification. 

VIII. l{ot to give privilege to use the invention of any otlter 
71erson. Nothing in this Act containml shall extend or be construed 
to extend to give to any pcl'son who files in the colonial secretary's 
ofiicc a complete specification of an invention, or to hi!! executors, 
administrators or assigns or any of them, privilege to usc or imitate 
any invention or work whatever which has prior to the filing of such 
specification been found out or invented by any other person whom
soever and publicly used or exercised within this island, and for the 
sole use, exercise and benefit whereof within this island the exclusive 
privileges mentioned in sections four, five and ,six of this Act or 
llimilar Jlrivilcges have, prior to the filing of such specifications, becu 
obtained ; but the person filing such specification, his cxccutol'll, 
administrators and assigns, and all and every other person and per· 
sons who have as aforesaid previously obtained like privileges, shall 
distinctly usc and practice their several inventions by them invented 
and found out. 

IX. Ri[Jltts to cease 1'j invention not bro1t[!ltt into operatio1~ 
71Jitldn tl,ree y~m·s. 'When the invention described in a specification 
filed under this Act is not brought into operation within a period of 
three years after the filing of the specification, the exclusive right 
hereby gmnted or intended to be granted shall be forfeited and 
shall cease to exist. · 

X. Spectfications to be numbered. All specifications filed under 
this Act in the colonial secretary's office shall be numbered in that 
ofticc c.onsecutively from Number 1 upwards in the order of the 
dates on which they are filed. 

• 
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XI. Form of certificate. 'Vhenever n specification is filed under 
this Act, a certificate of the following form shall be filled up and 
signed by tho colonial scCl'ctary, and given to the person filing such 
specification. 

No. 
N nmo of inventor filing specification. 
Address. 
Date of filing specification. 
1-'itle of invention. 

I hereby certify that the fncts above stntctl nre true, and thnt the inventor whose 
nnme and ndtlrcss are given above is in res)lect of the invention herein referred to 
entitled to tho se\·ernl privileges specified in "'fhe Patent Act, 18831" subject to the 
limitations and conditions therein mentioned. . 

· (Sgtl.) 
Colonial Secretary, 

Darbadocs. 

XII. Numbers of certificate anclspeci.fication to be tlw same. 'l'hc 
number of each certificate given in compliance with the last preced
ing section of this Act shall be the same as that of the specification 
to which such certificate relates. 

XIII. Pmcer of ''enmcal. Every person who at tho llate of the 
passing of this Act, or at any time hereafter, is, in respect of any 
invention, entitled under this or any other Act of the legisla
ture to the exclusive p~:ivileges mentioned in this Act, 01· to similar 
privileges, may on or before, but not after the expiration of such 
privileges obtain a renewal thereof, for a second or fm·ther vcriou 
of seven years, and may, on or before, but not after the expiration of 
such further period again obtain a renewal thereof for a third period 
of seven years ; provilled ahvays that no person shall enjoy tho 
exclusive privileges mcntioneu in this Act or similar privileges for 
more than twenty-one years . 

.XIV. Fees to be paid on 1·enewal. Every person who desires to 
obtain a renewal of the exclusive privileges to which he iS, in respcc~ 
of any invention, entitled for a second or further period of seven 
years, shall pay to the colonial secretary for the benefit of tho 
general revenue the sum of ten pounds, and shall therm1pon become 
entitled to such exclusive privileges during such second or fmthcr 
}Jeriod; and every person who desi1·es to obtain a renewal of such 
exclusive privileges for a thirll perioll of seven years shall pay to 
the colonial seerct:ll'y for tho benefit of the general revenue tho sum 
of twenty pounds, and shall thereupon become entitled to such 
exclusive privileges during such third 11eriod. 

• 

• 
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XV. Renetoal certificate. Form. The colonial secretary shall, 
on receipt of any fee under the last preceding scct1on of this Act, 
fill up and give to the person by or on whoso behalf the same is 
paid a certificate having on it tho number of the specification of tho 
invention to which it relates, and of the following form: 

Specification No. • 
I hereby certify that the exclusive privileges enjoyed by 

in respect of the invention described in the specification above referred to have been 
this day l'CncweJ for a period of seven years. 

(SgJ.) 
Colonial Secretary, Dal'badoes. 

Dated, • 

And the Colonial Secretary shall cause a copy of tho same to be 
published three times in the Official Gazette, 

XVI. Copy certificate to bo publisltetl in Official Gazette. When· 
ever a specification is filed under. this Act, the Colonial Secretary 
shall cause a copy of tho certificate given to the person filing the 
same to be published three times in the Official Gazette. 

XVII. Repeal clause. 'l'he Act of this island of the twenty
sixth day of August, one thousand eight hundred and fifty-two, 
entitled, "An Act relating to the Law of Patents," is hereby 
repealed. 

From Carpm. Pat. L. lVorld, 34. 

BAVARIA. 

See GERll:AN E.MPnm. 
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BELGIUM. • 

E:dracts from a Report of ilze. patent-law of Belgium, by 
.llfr. J. G. Kennedy of the British Legation, published, 
1873. 

Patents for invention arc delivered in Belgium by virtue of tho 
law of 1\Iay 24, 1654. This law and the royal decree of the same 
date, determine the rights and the obligations of inventors. 'l'ho 
said law has remained unchanged since th.c date of the publication, 
with the exception of two slight and unimportant modifications, 
hoth favorable to inventors, in trounced in 1657, in articles VII. and 
XXII., and, taken as a patent law, it appears to have given general 
satisfaction on most }Joints. 

lly the provisions of the law of 1854, patents for inventions are 
granted without previous examination eithC:r of the novelty or of 
the merit of the invention, and at the risk and peril of the inventor. 
It is th~ substitution of the repressive system for the preventive 
which formed the basis of the old law of January 25, 1817. The 
law of 1854 has also introduced special modifications with respect 
to the taxation of patents. lly the law of 1817, the tax, which 
varied from $G0.25 to $285.00 and npwan1s, had to be paid at once 
on delivery of the patent. The general effect of this condition was 
the exclusion of all poor inventors. Now that Jlatents cost only 
$Ul0 for the first year, $3.80 for the second, with a yearly increase 
of $1.00, and that the previous examination is suppressed, the num
ber of inventors has greatly increased. 

In granting patents the duty of. the government is simply to 
ascertain that the formalities prescribct1 1y the law and the royal 
decree have been fulfilled. In this case, provided the invention is 
a licit one, the }Ja.tent is granted at thl' risk and peril of the patentee. 
In the contrary case, the patent is refused. 

The government also interferes in questions of annalment of }JUt· 
cut, iirst, for default of payment of the annuity tax within the time 
prescriheu ; awl, secondly, in the event of the invention not being 
worked (" ccploitee "). Excepting in the above two cases, all dis
JlUtes concerning the exclusive rights of inventors must be dccidcLl 
hy the ordinary civil tribunals. 

The chief cause of the aunulmcmt, or rather of the lapse of }Jat· 
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• 
cnts, is dcf::mlt of payment of thc:muuity within tho time prescribed. 
More tllan ninety-five one-hundredths of tho patents become public 

Jll'OJICrty in_ this way. . . 
'l'hc actwn of govcrnmcut w1tb regard to the C()nocsswn of pat-

ents is very simple. In the case of the canceling of a patent for 
default in payment, the Finance Department transmits to the Homo 
Department a statement of non-payment drawn up by the tax
receiver (" rccevcur") of the Finance Department, and thereupon 
tho annulment of the patent is pronounccu and publi~heu by royal 

decree. 
It remains to investigate some of the clauses of the Belgian law 

of 1854, in orrlcr to illustrate the practical working of the uiffcrcnt 
sections, tmd the naturb of the privileges confcncd on awl pbliga
tions incurred by patentees in lklgium. 

Article I. enacts that three lduds of patents may be granteJ
a patent of invention, of importation, and of improvement. A 
patent of invention is granted to tho inventot· who takes out his 
Belgian patent before obtaining letters patent in any other country. 
In that casr, he is entitled to protection for twenty years. A }>atcnt 
of importation is grrmtml to an inventor who, previously to lodging 
his demand in llclgium, has applied for lettt!rS J>n.tent in any other 
country. 'l'he patent of importn.tiou is limited to the term for 
which the previous foreign patent is gt·antcd, anu expires with it. 
Thus a Delgian patent of importation for an invention already 

1)fotccted in Great llritain wouhl be granted for fourteen years, and 
if the invention were patented in Fmncc the Delgian J>atent would 
be for fi ftecn years. 

Delgian patents of importation may he taken out in the name of 
the inventor or l1is asl:!ign duly appointed. It has Leon decided by 
the courts inl858-59, that a simple power from the inventor author
izing a 1mrty to take out a Delgian }latent in l1is own name sufiiccs 
for the purpose, said power being stamped and registered. 

A patent of improvement may be obtainell Ly a patentee for an 
impt·ovement on or addition to his J>rcvions invention. The patent 
of im1wovcmcnt must be for improvement of the same nature as 
the odginal invention, otherwise it woulJ not be hchl to be legally 
Yalitl. No tax is required for a patent of improvement, ·which 
forms part of the original patent, and CXJ>ircs witll it. 

In article second the government llcelincs all responsibility as to 
the value of the patent or of the invnution. In case of legal pro
credings the patentee may be obliged to lodge a certain sum prcvi-
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ously to the case being brouglit before tho courts. 'Vhen the 
patentee is a foreigner he is always obliged to make a deposit, but 
said deposit rarely exceeds 805.00. 

U mler article XVII., in applying for a Belgian patent the inven. 
tor or his attorney, luwing 1mid the first year's tax, Jlresents him
self at tho office of tho provisional government or " Oomm.issariat 
il'Arronclissement," where he lodges a receipt for tho tax and a 
petition to the minister of tho intcl'ior, praying that letters patent 
may be granted to him, and also a sealed packet containing two 
copies of the specifications and drawings illustrating the invention. 
The specification may be in any form, and written either in French 
or Flemish ; tho drawings may be made on paper of any Rize. 'l'he 
patent clerk registers tho hour and date 'Of the demand in a book 
kept for tho purpose, aml signed by the inventor or his attorney 
and by tho head of the oflicc. 

Article XXI. tre_n.ts of transfers. All transfers of patents arc 
suhject to a registration tax, fixed hy the law at $1.00, but, in prac. 
tice, a few francs more arc charged for additionals; and the deed 
of transfot· has to be stamped according to the size of the paper 
upon which the deed is drnwn up. Tho transfer is then notified to 
the minister of the interior, who has it recorded in the patent·ofiice 
and published summarily in the "Recueil des Brevets d'.Invention." 

Article XXII. of the law of 18ii4 prescribed that a patent shoultl 
be null and void in case tho annual tax should not be paid within a 
month cf its becoming due. In 1857 this article was modified, r.nd 
a delay of six: months was allowed to pay the tax, with an additional 
fee of $1.00 ; and the government is now obliged to call the atten· 
tion of the inventor to the fact that tho tax is due, by a registered 
letter to that effect. This duty devolves on the delegates 
(" reccueurs ") of the ministry of tinance. 

Article XXIII. enacts that ali patentees shall work tl1cir inven
tion, or cause it to be worked, within a year of its having been 
worked in any other country. The question whether this manufac· 
tme or construction of the article must take Jllaco in llelgium has 
been answered in various ways. The law has, however, left this 
matter entirely to the uiscrotion of the government, which alone 
has }lOWer to decille what is to be understood by the working of an 
invention, and to jndge in each case whether the l'l'quirements of 
tho law have been complied with. The courts decline all compe· 
toney in this matter, and assume that a patent has been worked 
according to law until it has been annulled by the government. 
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The views of tho government in respect of working an in\•cn~ 

tion may be inferred from divers cases in which patents l1ave been 
annulled. It would appear that it is not considered suflicient to 
import the patented articles from abroad ana put them on sale in 
one or more shops or warehouses, even if large numbers were sold· 
in the country by this means. It is not even considered sufficient 
to have a certain number of the }latented articles made anJ sold in 
Belgium, the same articles being imported also from abroad and 
sold in Belgium. The mere fact of importing the patented articles 
into Belgium, exce]Jting a very limited numbcl' to serve as models 
seems to be considered as quite contrary to the spirit of the law, 
while a patentee having his invention manufactured in Belgium, 
and so badly made, owing to the lack of skill or tool~, or means of 
the workmen lw employed, that no purchaser could be found to buy 
it, wouhl, in all}lrobability, he held to have complied with the law, 
from his ba,Jing mannfacturcu in the country, and thus favored tho 
"national industry." 

'l'ho government seldom or never interferes as regards the work
ing of a patented invention, unless called upon to do so by any 
party having an interest to overthrow the patent. The hea<l of tho 
department there states the case to the patentee or his agent, aucl 
requests him to say when :mel where the patent has bct•u w01·ked. 
Every facility is afforded him to explain his ease and prove that ho 
bas complied with the law ; and it is only if be fail to uo so to tho 
satisfaction of the department that his patent is :mnullcu. 

By Article XXIII. (a.) '!'be courts may annul a patent if tho 
invention has been worked commercially in tho kingdom by a 
thir<l party before the demaml of the patent. 

This alludes to the working commercially by a tl1ird Jmrty; but 
if the real and true inventor shall have commercially worked lJis 
invention before applying for n. patent, such commet·cial working 
bas no influence on the validity of his patent. 

(b.) 'l'hc intentional omission of part of the inventor's secret, or 
an cnoncous specification given in intentionally, also invalidates a 

• 
patent . 

. (e.) If the complete specification and exact drawin(l's shonhl "' . 
have been printed and published previoue.ly to the demand of the 
llclgian patent, unlcsR such 1mblication shoulu have been prescribed 
by law thus, for the publication of an invention to invalidate a. 
subsequent llclgi:m patent the complete specification and exact 
drawings must be published an abridged specification would have ' 
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no influence on the Belgian patent. Ancl, as regards patents of 
im}>ot·tation, an especial exception is made for such publications as 
the Blue Book printcu specifications of English patents, by order 
of the commissioner of patents. 

It may be interesting to mention a further peculiarity connected 
with llclgian 1mtcnts of importation, showing what importance is 
attached by tho Belgian law to the }>atcntee being the first and real 
• 11\\'entor. 

A foreign patentee, though his foreign patent may be several 
years olU, may, should ltis invention not come under any of the 
t;lipnlations of article XXIV., take out a ''alid Belgian patent, and 
his Belgian patent will have priority over any patents for the same 
invention taken ouL by others between tlrc date of his foreign pat
ent and that of his Belgian patent of importation. 

From 4 Pat. Off. Gaz. 203. 

Law of J.llay 2-!, 185-1. * 
AllTICLB I. Exclusive anu temporary rigllts shall be granted 

under the name of patents of invention, of improvement, or of 
importation, for all discoveries or all improvements capaLlc of 
being < :1ploycd as article;; of imlnstry or of commerce. 

AnT. II. J>atents shall Le granted without previous examination 
at the risk and l'eril of the demamlcr, without guarantee as to the 
reality, or tho novelty, or merit of the invention, or to the accumcy 
of the specification, and without prejudice to the rights of other 

• }JartieS. 
AnT. III. The duration of patents is fixcil at t, :1ty Yl':trs, save 

the case provhled for in article fourteen, antl shall take effect from 
the date on which the Jll'oci'Js verbal shall have been made, as men. 
tioncll in article eighteen. 

]!'or each patent yearly ana progressive <lues shall be paid, as 
follCJws, ,. i:r. : 

First year, $UJO ; secoml year, $3.80; tlJird yl'nr, 85.70; and 
1!0 on to the twentieth year, for which the ta::t shall be s::;s.oo.t 

• Another trnnslnti::m of tl1e law of 
18:14, differing very slightly from thnt in 
the text, is given in Curpnmels' edition. 

t There sbnll he pnid for every patent 
nn nnnunl untl progrc~sil·e tux, ns follows : 

1st year 10 francs, 2nd ycnr 20 frnn~, 
3ru ycnr SO francs, ntul so on till the 20th. 
year, for which the tax sbnll be 200 francs. 
Cal'j!nl. l'ai. L. of Jrol'lJ, 40. 

' I 
' 
' 
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These dues shall bo paid in advance, and shall not in any case ho 
reimbursed. 

No payment of dues shall bo required for patents of improve-
ment when granted to the }lroprictor of the original patent. 

AnT. IV. 'l'ho patents guamnteo to their possessors or assigns 
the exclusive right,-

( a.) 'J'o make and sell to their Ilt'ofit tho patented article, or 
cause or license it to be made or soltl by other pat·tics. 

(b.) 'fo sue in the courts of law such per3ons who may infringe 

011 their rights, either by making the patented article, or by employ~ 
in" tho means compriscc.l in the patent, or retaining, selling, or 
cx~JOsiug for f;alc, or introducing into the llclgian 'l'erritory ouo or 
more counterfeited articles of the same. 

At~T. V. If the }lersons 1mcd in virtue of article IV. (b) shall 
have knowingly infringed (the patent right,) the courts of law shall 
pronounce, to the profit of the patentee or of his assigns, confisca
tion of the articles malic in contravention of the patent, ot· tho 
instruments, tools, or utensils especially destineu for executing tho 
same, o1· award tho 1myment of a sum equal to the pl'icc of the at·ti
cles which may have been already soltl. 

If the persons sued arc of goou faith, the court Rhall prohibit 
them, nuder penalty as above statcJ, from commercially making 
usc of the machines or appamtus of prolluction Jlrovcd as counter· 
feits, or to make usc of, with the same intent, tools and utensils for 
making tho patented articles. 

In cithet· case, damages and interest may be awarded to the 
patentee o1· his assigns. 

At!T. VI. Possessors of 11atents or their assigns may obtain, by 
request, authorization from the president of the tribunal of the fir;;t 
instance, to name one or several persons as experts, in order to 
inspect and make au inventory of the machines, apparatus, or arti
cles supposed to be counterfeited. 

1.'hc prcsiucnt may by the same ordinance forhid the holders to 
part with tho said articles, and permit the patentee to appoint a 
guardian, or even to place the articles under seal. 

'l'hc ortlinancc of the president shall be communicated l1y a 
bailiff acl hoc. · 

Am·. VII. The }latent shall be joincu to the request, which slmll 
contain the address where the inventory is to be made. 'l'he exam
iners named by the president of the court sbll be sworn by htm, 

• 
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or by a magistrate specially authorizoa oy him prior to the proceed. 
ings.* 

ART. VIII. 'l'he president. may bird tho patentee to deposit 3 
• sum as caut10n money. 

In this case his ordinance shall not be delivered unless proof be 
given that the caution money has been deposited. 'l'hc caution 
money shall always be required from foreigners. 

. AnT. IX. 'l'hc plaintiff may be present at the inventory if he 
sboulJ be specially authorized by the president of the court. 

Am·. X. If the doors shall be closed, or access refused, proceed. 
ings shall be ado}ltcd conformably to article 587 of the Code of 
Civil Procedure. 

ART. XI. A copy of the prociJs verbal of the inventory made by 
the examiners shall be left by the detainer of the articles pre· 
scribed. 

Am·. XII. If in eight days the inventory is not followed by a 
summons before the tribunal of the district where the inventory 
was made, tho ordinance deliverea conformably to article six. will 
lose its effect, aml the detainer of the articles described may reclaim 
the original procds vc1·bal, and prevent the patentee from making 
usc of its contents, auclrcndcr public the same, without prejudice 
to all damages ana interest. 

AitT. XIII. 'l'hc courts shall consider })atent affairs to bo sum• 
mary and urgent. 

AI~T. XIV. 'l'hc author of an invention already patented in a for. 
cign country, or his assigns, may obtain n. patent of importation in 
Belgium. 'l'hc duration of such patent shall not exceed the term of 
the patent previously granted in another country for tho longest 
term, ana in no case exceed the limit fixed by article III. 

AnT. XV. In case of modification of an invention a patent of 
improvement may be obtained, the term of which shall end at the 
expiration of the original patent. 

If, nevertheless, the possessor of the new patent is not the prin· 
cipal patentee, he shall not, without tho consent of the latter, make 
usc of the original invention, and reciprocally the principal patentee 
shall not make use of the improvement without the consent of the 
bolder of the new patent. 

*As modified by the law of March 2'1, 1857, enabling the president to depute a 
magistrate to swear the examiners. 
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AnT. XVI. Patents of importation and of improvement confer 
·the same rights as patents of invention. 

ART. XVII. Any person desirous of obtaining a 1)atent shall be 
bound to deposit, under seal, in duplicate at the grejj'e (office) of 
one of the p•·ovisional Governors of the Kingdom, or at the office 
of a Commissariat cl'Arrondissemcnt, observing the formalities 
which shall be determined by a royal decree, an exact and complete 
specification, in ono of the languages used in Belgium, and an exact 
drawing made to a metrical scale of tho invented article. 

No deposit shaH be received without the production of a receipt. 
showing that tho first annuity tax shall have been paid. 

Aproces ve1·bal, drawn up free of cost by the provisional greffier, 
or by the district commissary, in a special register, and signed by 
the demander, shall autbonticate each deposit and express the day 
and hour of the delivery of the documrmt. 

ART XVIII. 'fhc legal date of the invention is cstablishctl by 
the proces verbal, which sht\11 be drawn up when the demand of tho 
patent is deposited. 

A duplicate of this proces verbal shall be given to the depositor 
free of expense. 

AnT. XIX. A decree of the minister of the interior, proving 
that the described formalities have been accomplished, shall Le 
delivered forthwith to the depositor, ana shall constitute his patent. 
An extract of this decree shall be published in the 1\Ionitcur. 

AnT. XX. The specifications of 1)atents granted shall be pub
lished verbatim, or in substance, under the care of the administra
tion, in a special collection, three months after the grant of the pat
ent. 'When a patentee shall require a complete publication or 
extract furnished hy himself, such 1mblication shall he effected at 
hill expense. 

After the same term the public shall be admitted to inspect the 
specifications, and copies of them may he obtained on payment of 
the expenses. 

ART. XXI. All legal transfers of patents between persons. or 
by will, shall be recorded on payment of a fixed fee of ten francs 
($UIO). 

AnT. XXII. If the tax fixed by article III. of tho law of l\Iay 
2!, 1854, shall not have been paid in the month when duo, the pat
entee, afte1· previous notice, must pay before tho expiration of six 
months, under penalty of forfeiture of his rights, a sum of ten 
f1·ancs, ($1.!10,) besides the usual annuity. 

• 

' • 

• 

• 

• 
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Holders of patents granted since the enforcement of the above 
law who may not have paid within the legal delay the annuity tax, 
conformably to article Ill., will be t·elievcd of the forfeiture 
incurred by payment, witl1in three months of the publication of the 
present law, of the sum of ten francs, ($1.!!0,) bE>sidcs the annuities 
due. 

The forfeiture of Jlatents shall be published in the 1\Ioniteur. 
The same shall happen in case the patentee shall have been, at his 
own request, relieved of the forfeiture. 

AnT. XXIII. 'l'he proprietor of a patent must work, or cause to 
be worked, in Belgium, the patentcu article within a year from tho 
date of its having been worked or used in a foreign country. 

'l'he government may, however, by 'an explanatory decree, 
inserted in the 1\Ionitcur before the expimtion of this term, grant 
a prolongation of one year, at most. 

At the expiration of the first year, or of the delay which shall 
have been granted, the p'ltcnt shall be annulled by a royal decree. 

Annulment shall also be pronounced when the patented articlE', 
made use of in a foreig:1 country, shall have ceased to be worked in 
Belgium during one year, ur 1ess the llossessor of the patent shall be 
able to justify the motives of his inaction. . 

AnT. XXIV. Patents shall be declared null and void by the 
courts for tl:e following causes : 

(a.) When it shall be provecl t11at the patented object has been 
worked or made usc of for commercial purposes by other parties 
}lrior to the legal date of its inventi(ln, or importation, or improve· 
mont. 

(b.) When tl10 patentee shall l1avc intentionally omitted to 
explain in the specification joined to his demanll auy part of his 
secret, or ~;l1all have inaccurately specified the same. 

(c.) 'Vhen it shall be proved that the complete specificationan<l 
accurate drawings of the patented object have been publish(J(l in a 
vrinted work prior to the date of the deposit, unless, as regarus 
}l:J.tents of importation, this publication shoulcl be a case for legal 

• • prcscl'lptwn. 
AnT. XXV. A patent of invention shall be declared null by the 

courts if the object for which it was granted shall have been pre· 
\•iously patentt•d in Belgium or in a foreign country. 

Nevertheless, if tho demand has the quality rcqnire(l hy article 
fourteen, the patent may be maintained as a patent of importation 
on tho terms of the said article. 

• 
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'fhese dispositionb shall be applicable, shonlu the case arise, to 
• 

patents of improvements. 
AnT. XXVI. When forfeiture or extinction of a patent sball 

have been pronounced, according to articles XXIV. aud XXV. by 
judgment or decree, having acquired the force of a case judged, 
the annulment of the patent shall be proclaimed by a royal decree . 

.AnT. XXVII. [Omitted because relating only to patents exist
ing when the law took effect. J 

From 4 Pat. Off. Gaz. 205. 

Royal Decree for tlte Exec~tiion of tlte Foregoing Law. 
ARTICLE I. Any person desirous of obtaining a patent of inven

tion, of improvement, or of importation, must deposit a demand to 
this effect in the office ( urqft'e ) of one of the provincial govern
ments of the kingdom, or in tho office of one of the Commis
sariats cl'Arronclissements situate out of tho chief town of the 

• provmce. 
'l'o this domanu must be joined, under sealed cover-
1. 'fbe specification of the article invented ; 

· 2. Tho drawings, models, or patterns which may be ncc<!ssary 
for the comprehension of the specifications ; 

3. A duplicate certified copy of the S}lecification and (hawings; 
and 

4. A list of tho documents and objects cleposited. 
AnT. II. The deposit of the documents mentioned at artic1" I. 

shall not be received without the production of a receipt showing 
the payment of 10 francs, (:SU:JO,) forming the first annuity of the 
tax. 

'l'his receipt shall be joined to the other papers. 
ART. III. The demand must be writ.ten on stamped paper, and 

indicate the name, surname, occupation, ( possession, ) and the 
real or elected abode of the inventor in tlw kingdom. It must 
express a title, including a summary anu precise designation or thu 
object of the invention. Each demaml shall compl'isc only one sole 
principal object, with the details and applications relating thereto. 

When a patent of importation shall be demanded the petition 
shall make known the date aml dmation of the original patent, and 
the country where it bas been granted. If the petitioner is not tho 
owner of the foreign patent, but his attorney, ( ayant cause,') he 
must justify his title by means of an act in due form. 

• 

• 

'• 



• 

• 

4B · FOREIGN LAWS. 

Atn. IV. 'l'ho specification must uo written in tho French, or 
German, or Flemish language. 

The specification must bo written without alterations or inter. 
lineations; the words erased as null shall be counted and vct·ificd ; 
tho pages and references must be initialed, ( parapft{:,.~. ) 

'l'he specification shall explain the invention in a clear and com. 
plcte manner, and conclude with a clear enunciation of its compo. 
nent parts. 

An-r. V. The <h-awings shall be traced ii1 ink, and to a mctt·ical 
!lcalc ; they must rcprCfllmt as ncar as possible the article to be 
invented, lJy plans, and sections, aml elevations, and those parts of 
the drawings which specially characterize the invention must have a 
different tint from the oth01· parts. • 

ART. VI. All the documents must be dated aml signed by tho 
inventor or his attorney, whose power, dnly legalized, shallt·emain 
annexed to the demand. 

AnT. VII. A j)1'0CC8·Verbal drawn up by the U1'rJ!icr of the 
provincial government, or by the district commissary, shall be C\'i· 
deuce of each deposit, stating the day and hour of tho said deposit. 

The invention shall be designate(l by the summary :lll(l truthful 
title which tho demander shall have indicated. 

This procds-verbal shall contain tho name, surnamn, quality, and 
I'cl'itlencc of the demander or his attorney, (" mcmdataire.") It shall 
also indicate, when a patent of importation is askell for, the date 
antl duration of the original patent, and the name of tho patentee, 
It mnl:lt make mention of the payment of the nrst annuity. 

This proccs-vcrbal shall bo signed by the depositor and by the 
writer of the same, anu sl1all be affixed on the cover of the 1)ackago 
containing· the documents relative to the demand of the patent. 

A copy of the procds-vc1·bal shall be deli,•cred free of cost to tlto 
uqlositor. 

An:r. YIII. The legal uate of the invention is confirmed by the 
said proc~S·1Jerbul. 

A1rr. IX. The otlicers of the }lrovincial Gr(:tfiCI's anu those 
of the Uommi.~saircs cl'Arronclissemrmt shall be open for the 
dl•m:mtl of patents every day from 10 A. lli. to 2 P. M., excepting 
Sm11lays and fllte days. 

AI~T. X. All the documents relating to demands of patents 
shall be transmitted witl1in five days to tho dt•pai·tment of the 
• • 
llllCI'IOI'. 

AnT. XI. On the !l.rrival of these documents at tho above depart· 
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nwnt the c.lemands shall be emollcu, in the orucr of their <late of 
admission, in n. special registe~·, which the public may inspect any 
tby, excepting Sundays anu fete days from 10 A. M. to 2 P. !II. 

AnT. XII. In case of omission or irregularity of form the 
demander shall be reqnit·ed (" invites") to make the necessary rec
tifications. 

A no to of these rectifications shall be mac.le in the special register 
mentioned in the preceding article. · 

AnT. XIII. Patents demandcu in a regular manner shall be 
delivered without delay. 

A decree of the minister of the interior, stating tho accomplish
ment of tlJC Jlrescribed formalities, shall be delivered to tho 
demander, and shall constitute his patent. 

AnT. XIV. The patent shall expressly state that the grant of 
the same is made without pl'e\'ious examination, at the risk and 
peril of the c.lemander, and wi~hout gua1·antec as to the reality or 
tbe novelty, or the merit of the invention, or to the accuracy of the 
specification, and without p1·cj•tdicc to the rights of other parties. 

AnT. XV. 'l'hc first clclivery of patents shall be made free of 
expense, but all futmc deli vcrics demanded by the patcntcc or his 
assigns shall be subject to the l'cimbursement of the <•xpenses. 

AuT. XVI. 'l'hc specifications of patents shall be published ver
batim or in substance, un(ler the care of the administration, in a 
~>pcr.ial collection three months after the grant of the patent. 

When the patentee shall require a complete publication of· his 
specification, or of an cxU·act of the same furnished uy himself, be 
must inform the administration of his desire one month at least 
before the expiration of the term fhed by the }Jrcceding paragraph, 
and l~onsign the amount requisite to cover t_he cost of this publica-

• • • 
tlOn. 

AnT. XYII. After the saitl term of three montl1s tho public 
shall he admittNl to examine the specifications, and may obtain 
copies thereof on reimbursement of the expenses. 

AI!T. XVIII. 'l'hc patentee who may desire to obtain a prolong· 
ntion of the dl•lay, as Jll'ovided for by article XXIII. of the law, 
for putting into activity the patcut1~d article, must address his 
demand to tl10 minister of the interior two months at least bcfor~J 
the expiration of the delay fixed by the said ui·ticlc. · 

'!'his demand must contain sufficient motives and indicate within 
the legal limit the term necessary for putting into activity the 
• • lUYeDtlOn, 

I. 4 

• 

• 
•• 
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AnT. XIX. All cessions or mutations, total ot· partial, of a pat. 
cnt shall be notified to the department of tho interior. 

'l'he notification of the cession or any other act involving muta. 
tion must be accompanied by an authentic extract of the act of ces. 
sion or of mutation. 

AnT. XX. Proprietors of patents not expired or annullecl at the 
time of tho vuulication of the law of the 24th l\Iay, 1854, may 
have their rights placed under tho administration of this law on 
forming their demand before the 25th 1\Iay, 1855. 

A patentee who shall not have paitl, when the benefit of ltis dis. 
position shall be demanded, a sum equal to the amount of the 
annuities due acconling to article III. of the law, shall be hounll 
to effectuate this payment and justify the same by a receipt joined 
to their demand ; otherwiRe the demand shall be of no avail. 

A declaration stating that the patent is placed under the au min. 
istration of the new law shall he sent to the interested 1mrty. 

AnT. XXI. 'l'ho grants of patents, the acts of cession or of muta. 
tion, as also tlte declarations mentioned in the preceding article, 
shall be published in a special collection of patents. The uccrces 
}H'onotmcing annulment of pat('nts, or their having been given up 
to the public, shall likewise be insertcu in the same collection. 

Am'. XXII. At the expiration of patents the original drawings 
and specifications shall be deposited in the l\Iuseum of Industry. 

AnT. XXIII. The minister of the interior is charged with tho 
execution of the present decree. 

From 4 Pat. OjJ: Gaz. 2G7 • 
• 

• 

• BOSNIA . 

See AusTnu.-HuNGARY, 
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Law of October l.J:~ 1882:* 

ARTICLE I. 

Dy the grant of a patent to the author of any i~wcntion or dis
covery the law guarantees Lis right to the property an<l exclusive 
usc of the invention. 

SECTIO:N 1. According to this law the following shall constitute 
an invention or discovery. · 

1. 'l'he invention of new indnstrial1n·oducts. 
2. 'l'bc invention of new processes or the new application of 

known processes for obtaining an industrial product or result. 
3. The improvement of an invention already patented if it 

facilitates the manufacture of the pratluct or the usc of the patented 
invention, or if it increases its utility. 

'!'hose industrial products, processes, applications, ancl improve
ments shall be considered new which, up to the application for a 
)latent, have never been employed or used within or without tho 
(ltnpirc, nor have been described or published so that they could bo 
employed or used. 

SEc. 2. 'l'hc following mvcntions cannot be tho subjects of pat-
ents:-

1. Those contrary to law or morality. 
2. Those dangerous to publ~c security. 
3. Those lmrtful to }lllblio health. 
4. '!'hose which do not offer practical industrial t:esults. 
SEc. 3. 'l'hc patent will be gmntcd by tho executive power 

after the fulfillment of tho formalities prescribed in this law and in 
its regulations. 

SEc. 4. 'l'ho exclusive privilege for a principal invention will 
only be valid for fifteen years, anu that for an improvement to the 

• The substance of the former law, 
which wns promulgated August 28, 1830, 
is given in a rcp01·t by 1\Ir. Phipps of the 
British Legation, pul>lished Sept. 16, 
1873, 4 l'ut. Off. G!lz. 289, together with 
nccounts of the prnctice unci formalities 
in grunting patents in llrnzil, nnd of the 

• 

project then pending for n more complete 
nnd comprehensive legislation on the S\lb· 
j~ct. A transl11tion of the Law of 1852, 
differing very slightly from thut presented 
in the text, mny be found in 23 l'at. Olf. 
Gaz. 198. • 

• 
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invention ~ranted to tho inventor will terminate at the same time 
as tho original patent. 

If public necessity or ntility require tho free usc (vulgarisat;uo) 
of an invention 01· its exclusive usc by the State during the privilege 
for it, tho patent can be disappropriatcu in conformity with the 
legal formalities. 

SEC. 5. ~'he patent is transmiRsiblc by any of the moues of C\:S· 

sion or transfer recognized by law. 

ARTICLE II. 

Inventors receiving privileges in other countries can obtain con· 
firmation of their rights in tho empire, pi'Ovidcd they fulfill tho 
formalities and conditions of this Jaw and obse1·ve the further pro
visions in force applicable to the case. 'l'hc confirmation will give 
the same rights a:; a patent granted in the empire. 

SEc. 1. The priority of t·ight of p1·operty of an inventor who, 
having solicited a patent in a foreign country, shall make a similar 
petition to the imperial government within seven months, will not 
l>c invalidated Ly facts which may occur during this period such 
as another similar petition, the ]>Ublication of the invention, and its 
usc or employment. 

SEc. 2. To the inventor who, heforc uotaining a patent, desires 
to experiment in public with his inventions, or wishes to exhibit 
them in an oflicial or oflicially recognized exhibition, will be given 
a document provisionally guamntecinb to llim his right of property 
for a specified time and with the formalities required. 

SEc. 3. During the first yea1· of the patent only the inventor 
himself or his legal successors can obtain a patent for improvements 
on the invention. 'l'hird parties will l1c permitted, however, to 
present their petitions within tho said 11eriotl in order to establish 
tlwir rights. 

The inventor of an improvement cannot malw usc of tho 
improved article while the patent for the pl'incipal invention lasts 
without an authorization from its inventor. Nor can the latter 
employ the improvement without agreement with the former. 

· SEc. 4. If two or more persons })etition fm· patents at the samo 
time for an identical invention, tho government, except. in the 
hypothesis of section 1 of this article, will require that they }H'e\·i· 
ously determine the priority either Ly means of agreement o1· in a 
competent court. 
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ARTICLE Ill. 

'l'hc inventor who seel>s a patent shall dcposit in dnplicnto in the 
department wllich the government shall designate, in a closed anJ 
scaled envelope, a specification in Portuguese, describing tbc inven
tion with aecumcy and clearness, its Jlllrposc and the. method of 
using it, with the plans, designs, models, and samples which may 
contrilmte to an exact understanding of the invention and tho 
elucidation of the specification, so that any person competent in tho 
mattcl' can obtain or apply the result, means, or product of which 
it treats, The specification shall clearly set forth the characteristic 
fe:~tnrcs of tho invention. The rights under the patent will be 
limited to tho said features, mention of this being made in the 
}latent. 

sm~. 1. With tlw documents depositctl shall uc presented the 
]letition, which should be limited to one single invention, specifying 
its nature and its purposes or applications in accordance with the 
spceilication and the documents lleposite«l. 

t:)Ec. 2. If it shall appear that the suiJject of the invention 
involves an infmction of Bection 2, article 1., or has for its oLjcct 
alimentary, chemical, or pharmaceutical products, tho govemruent 
will onler a 1n·evious secret examination of one of the samples 
dL•positctl, in conformity with the regulations to be issued, and in 
accord:mce with the result it will Ol' will not concede a patent. 
J..'rom an adverse dccisicn there will be an appeal to the Council of 
State. 

SEc. 3. 'Vith the sole exception of the cases mentioned in the 
preceding paragmph, the patent will be issuell without previous 
examination, The )ll\tcnt will always designate the object of the 
privilege in a concise manner, saving the rights of third parties allll 
without guarantee of the governnwnt, as to tho originality or util
ity of the invention. 

In the patent of an inventor privileged outside of the empire it 
will be llcclared that it is valid so long as the foreign patent is in 
force, never exceeding tl.w specified period of section 4, article I. 

SEc. 4. Bc~;iues the <•xpcnses and fees incnrrcd, patentees t;h;11l 
pay a tax of twenty dollars for the first year, thirty dollars for the 
second, forty dollars for the third, the a~.:.uity for. each yl•arof the 
privilege being ten d'Jllars more than the pt·eceuiug annuity. In 
no case will the annuities bo refunded. 

SEc, 5. To the privileged inventor who improves his own inven-

• 
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tion will be given a certificate of improvement, which will be 
appended to tho original patent. For this certificate tho inventor 
will pay, once for all, an amount corresponding to the annuity about 
to become duo. 

SEc. G. 1'hc transfer or cession of a patent or certificate will not 
como into effect until it has been rcgistl'reJ. in tho bureau of agri. 
culture, commerce, and public works. 

ARTICLE IV. 
·The patent having been issued, within a period of thirty days tho 

opening of the deposited envelopes shall take piacc with tho 
formalities wllich the regulations shall specify. Tho specifica
tion shall be immediately published in tho JJiario .Official, aml one 
of tl10 copies of tho designs, plans, models, or samples will be open 
to tho inspection of the public and tho study of parties interested, 
copies being allowctl to be taken. 

SEc. 1. In case tl10 previous examination mentioned in section 2, 
article III., lws not taken place, tho government, having publisl10d 
tho report, will order the verification of the requisites and condi· 
tions required by law for tho validity of the l)l'ivilcgc by means of 
experiments according to tho procedure established for such exam-
• • matwn. 

ARTICLE V. 

A patent sl1all be of no effect in case of nullity or lapsing. 
S1w. I. Tho patent shall be null-
1. If in its gmnting any one of the requirements of sections 1 

and 2 of article I. lHls been violated. 
2. If the patentee did not have J>riority. 
3. If the J>atentee has falsific<l tho truth or concealed essential 

matter in the specification describing tho iuveution, whether in its 
object or in the manner of using it. 

4. If the title of tho invention is, with fra~1dulent }lUl'pose, 
<liversc f1·om its real object., . 

5. If an improvement has not an intlispensable relation with the 
principal invention, but can constitute a separate illllustry, or if 
there shall have been tile Rtate of priority refel'l'etl to in article II., 
section 3 • 

SEc. 2. Tlw }):ttent shaliiapsc,-
1. If tho patentee docs not make effective usc of the invention 

within three years, counting from tho date of patent. 
2. If the patentee suspends the effective usc of the innntion for 
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more than one year, except by reason of force majeur admitted by 
the government after consulting the Council of State. By usc is 
understood, in these two cases, the effective exercise of the patented 
industry, and the supply of the products in proportion to their 
employment or consumption. On proof that the supply of the pro. 
ducts is evidently insufficient for the needs of employment or con. 
sumption, the privilege can be restricted to a zone determ'ined by 
a decree of tho government with the a11proval of the legislative 
power. 

3. If the patentee docs not pay the annuities within the terms of 
tho Jaw. 

4. If a patentee t•esiding out of the empire does not appoint 
an accredited agent to represent him before the government or in 
court. 

5. If the patent is expressly renounced. 
6. If tho patent or foreign privilege for an invention also 

l>atentell in the empire ceases from any cause. 
'1. When tho term of the privilege has expired, 
SEc. 3. 'l'hc nullity of a patent or of a certificate of improvement 

shall be llcclared by a decision of the commercial court (jurzo com
mercial) of the capital of the empire by means of t.he summary 
process of the decree No. 737 of N ovcmber 25, 1850, 

'l'he following are competent to }>romote au action for nullity: 
-lhc solicitor of the treasury (p1·ocurculor <los fertos da fazenda) 
and his assistants, to whom will be forwarded the documents and 
}>roofs conoborativo of the infloaction, an<l any interested party, 
with the assistance of that oflicial aml his ass!stauts. 

An action for nullity in the cases of article I., section 2, Nos. 1, 
2, and !l, having boon begun, the effect of the patent and the usc m· 
employment of tho invention will be sUS}H'!nded until tho final decis· 
ion. If the patent is not annulled, the patentee will lJc reinvostetl 
in its enjoyment for the whole term of the privilege. 

SEc. 4. 'l'he lapse of patents shall be <leclnretl by the minster antl 
secretary of Rtate for affail·s of agt·iculture, commerce, and public 
works, with a:t appeal to the Council of State. 

AH.'riCLE VI. 

'l'he following will be considered infringers of the }1atent:-
l. '!'hose who, without license from the patentee, manufacture 

the products or employ tho 1n·ocesses or make the applications 
which arc the subject of the patent. 

• • 
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2. Those who import, sell, or expose for sale, conceal, or receive 
for the purpose of sale products which arc inf1·ingcmcuts of tbe 
privileged industry, knowing them to be such. 

SEc. 1. '!'he infl'ingers of a piltcnt will be punishell, for the ben
efit of the treasury, with a fine from five hundred dollars to five 
thousand doll:us, and for the benefit of the patentee, with from ten 
to fifty per c~nt. of the damage caused or which may be cansl!d, 

SEc. 2. The following will be considered as aggravating circum. 
stances:-

• 
1. The infringer being, or having been, au employe or WOI'kman 

in the establishment of the }Jatcntee. 
2. The infringer having associated with an employe or workman 

o'f the patentee fo1· acquil'i1ig knowledge of the ·practical method of 
obtaining or cmployiug the invention. · 

SEc. 3. The cognizance of inf1·ingemcnts of a }1l'ivilcge belongs 
to thcjuizcs de clircieo (district judges) of the comarcas (districts) 
where they occur, who will issue, on the petition of the patentee or 
l1is legal represcntati ve, warrants of search, apprehension, and 
deposit, and will}H'escJ•ibe the preparatory or preliminary proceed
ing of the process. The sentence shall be governed hy law No. 562 
of .July 2,1850, and by decree No. 707 of October 9th of the same 
year, so far as they apply to the case. The products of which Nos. 
1 and 2 of this article treat, and the respective instruments and 
appamtus, will be adjuugcd to the patentee by the Barno sentence 
which comdcmns the authors of the inf1·ingements. 

SEc. 4. 'fue process will not hindm· an action by the patentee 
to secure indemnification fot· damage caused or which may be caused. 

SEc. 5. Commercial jurisdiction is competent for all cases rela
tive to industrial privileges in conformity with this law. 

SEc. 0. 'l'he following will be punished with a fine of from one 
htmJrctl dollars to five humh-eJ dollars for the benefit of the 
trea::mrv :-

• 
1. Those who announce themselves as possessors of a patent, IJy 

using emblems, marks, placards, or labels upon prouucts or articles 
}H'cparcd for commerce or exposed for sale, as if they had been pat· 
en ted. 

2. Inventors who continue to exercise an industry as patented 
when the patent has been suspended, annulled, or has lapsed. 

3. Privileged inventors who in }ll'ospectuses, advertisements, 
placards, or by any moue of public notice shall mention patents 
without designating the special object for which they were obtained. 
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4. Professional men or experts who being employed under sec
tion 2, of article III. cause the general diffusion of tho secret of 
the invention ; without prejudice in this case to Sitch cl'iminal or 
civil actions as the laws }lcrmit. 

SEC. '1. 'l'he offenses of which tho preceding paragraph treats 
shall be prosecuted and judged as simple police o~nsc~, in con
formity with the legislation in force. 

ARTICI~E VII. 
l 

'Vhen !l patent bas been conceded to two or more co-inventors, 
or when it becomes common property by deed of gift or succession, 
each one of the co-proprietors may usc it freely. · , 

ARTICLE VIII. 

If a patent shall be given or left in usufruct, the usufructuary 
will be obliged, when his rights cease through the extinction of the 
usufruct or termination of the term of 11rivilege, to give to the 
owner of the property the value at which it shall be estimated, cal
culated with t·elatiou to the time which the usufntct has lasted. 

AHTICLE IX. 

Patents of inventions already granted will continue to be gov
erned by the law of October 2G, 1830, the Jll'OVisions of article V. 
section 2, Nos. 1 a111l 2, and of article VI. of this present law, with 
the exception of pending processes or actions, being applicable to 
them. 

• 

ARTICLE X. 

All enactments contrary to the present law arc hereby t·cpcalcd. 

Ft·om Cw')lm, J>at. L. of lVu1·ld, 4G • 

• 
Sec also b'TI.:U~ATIOXAL Co!'YE~TION. 

DRITISJI COLUMBIA ' 

• 

I 
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BRITISII GUIANA. 

Ordinance No. 13, of (July 12), lSGl, to regulate the grant
ing of Patents. 

Preamble. 

'Whereas it is expedient to regulate the granting of patents for 
inventions in this colony : lie it thcrefot·e enacted by His Excel
lency the Lieutenant-Governor of British Guiana, with the advice 
and consent of the court of policy thereof, as followg :-

1. Petition for patent to be accompanied by affidavit aml pro
'l:isional spec(ficatiott. From and after tho taking effect of thi11 
ordinance, evm·y inventor desirous of obtaining }li'Otection for his 
invention within this colony shall petition the Governor to g1·ant tiJ 
him, his heirs, executors, administ1·ators, and assigns, letters }latent 
for his invention, in the name of Her 1\Iajesty, under the public seal 
of this coiony, and every petition for lettcr3 patent as afo1·esaid, 
shall he lodgetl at the ofliee of the government secretary, accorn. 
}Janictl by au affidadt, signctl hy the }>etitioner, that he is the true 
and first inventor, and that the invention ill not in usu by any other 
person or persons within tl10 colony, to the best of his knowlellge 
an1l Lc1ief, aml also hy a statement in writing, hereinafter c:all~d 

the provisional specitieation, signed by or on Lehalf of the ]Jeti· 
tioncr, describing the nature of the in vcntion ; and all snch peti
tions, atlidavits, aml )H'ovisional spccilications shall be prescrn•d 
in, and a. regist1·y thc1·eof kept at, the said oflice. 

2. Petition ancl (!Uitlavit of absent in·vcntor tube Ze:~ali::ell. Ll!.W 

complete .c;pcc(/it.'atiun. In the event of any such inventor lwiug 
rcsidt•nt. out of tho colony, the petition, allitl:n·it, and provisional 
specification may be lollgell hy :my fH!I'son acting as his agent iu 
the colony, pl'Orit1cu that the petition and atlidavit of such inventor 
(or his t!t•cl::.ration in places where a dt!claration is allowed Ly law 
instead of an oath) be ccrttfiell aiHl t1·ansmittc<l under the siguat.urc 
and seal of any mayor, notary }HlLlic, or justice of the peaee, or of 
:my nl'itish consul, or vice·comml, tW of any othet· oJlict•r author
ized to administ(•r oaths or receive declarations ; and in like 
manner tho complete specification referred to in the 4th and l~th 
sections may Lc deposited lJy the agent of any tmcb absent inventor, 
provided the same Lo lcs~Lii:wtl a11 aforo~aitl. 
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s. Applications to be referrecl to attornev·lJeneralfor e~amina· 
tion. Every :1pplication for letters patent under this ordinance, 
together with all documents connected therewith, shall be referred 
for examination, :1nd report to the attorney-general, who shall be 
at liberty in examining tho provisional specification to call to his 
aid such scientific or other person as he may think fit, and to ~ause 
to be paid to such person by the }letitioncr sunh remuneration as 
the attomey-gcn(•rnl shall appoint ; and if the attorney-general be 
satisfied that the provisional specification describes the nature of 
the invention, be shall allow the same, and give a certificate of his 
allowance, and such certificate shall be filed in tho oflico of the • • 

government secretary, and thereupon tho invention therein referred 
to may, during the term of twelve months from the date of the 
application for letters }latent for the said invention, be used and 
published without Jlrcjudicc to any letters patent to be gr:mtcd for 
the same, and such protection from the consequences of usc· and 

1,ublication is hereinafter referred to as provisional protection : 
Provided always, that in case tho title of tho invention or the pro· 
\'isional Rpecification be too largo or insufficient, it shall be lawful 
for tho attorney-general to allow or require the same to be amended ; 
it being, nevertheless, in every case, entirely at the hazard of the 
petitioner whether tho invention is new 01' will have the ucsircd 
effect. 

4. Inventors may deposit a complete 8)JeciJication _,· to confer 
ri,q!tts j'vr 12 months. 'l'hc apJ1licant fo1· letters l'atent for an 
invention, instead of leaving with the }Jotition and affidavit a }JI'O· 

\'isional specification as afo1·esaid, may, if he think fit, deposit in 
the registrar's office for tho counties of Demerara. aml Essequcbo an 
instrument in writing umler his hand (hereinafter called a complete 
specilication), 1)articularly describing ancl ascertaining tho nature 
of tbc said invention, and in what manner the same is to be per
formed, of which specification an authentic copy shalllJc filed with 
the petition and afiidavit, and the day of the delivery of every such 
l'etilion, allidavit, and complete specification shall be recorJ.cd at 
the olliec of the government secretary, aml a certificate thereof 
gircn to such applicant or Lis agent, and thereupon, subject and 
without prejudice to the provisions hereinafter contained, tho 
invention Bhall be protected under this onlinancc for the term of 
twelve months from the date of the application, all(l tho applicant 
shall have during such term of twch·c months, the like }lowers, 
rights aml privill'ges :t:i might lw.vc been confcrretl upon him by 

• 

• 

• 
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letters patent for such invention issued under this or<linancc an<l 
duly scaled as of the day of the date of such application ; and clur. 
ing the continu:mcc of tmch powers, rights, aml privileges undur 
this section, such invention may be used aml published without 
prejudice to any letters patent to be grantell for the same; and 
where letters patent arc granted in respect of such invention, then 
in lieu of a condition for making void such letters patent in case 
such invention bo not described and ascertained by a subsequent 
specification, such letters patent shall Lc conditioned to become 
void if such compl~te specification deposited as aforesaid docs not 
particularly describe and ascertain the nature of the said invention 

) 

and in what manner the same is to be pel'formed; and every such 
complete specification shall be open to the ill'spection of the publiu 
as hereinafter provided, from the time of depositing the same. 

5. Patent uot invaliclatecl by protection obtained in fraud. In 
case of any application for letters patent for any invention, and tho 
obtaining upon such application of provisional protection for such 
invention or of protection for the same, by reason of the deposit of 
a complete specification ns nforcsaid in fmud of the true and first 
inventor, any letters patent granted to the true and iirst inventor 
of such invention shall not be invalitlatccl by reason of such appli
cation or of such provisional or other protection as aforesaitl, oro£ 
any usc or publication of the invention subsequent to such applica
tion, mal before the expiration of the term of such provisional or 
other protection. 

6. Protections to be aclve1·tisetl and provisional specificatiOIIS 
<leposUed. \Vhero any invention is provisionally protl'cted und~r 
this ordinance, or protected by reason of the deposit of such com· 
l'lete specification ns aforesaid, the government !lccretary shall caus~ 
public notice of such provisional protection or other lJrotection ~s 
aforesaitl to be given in the Official Gazette, aml the government 
secretary ~>hall cause to be delivered to the rcgistrarfor the counti~s 
of Demerara aml Esscqucl.>o every provisional specilication after 
the term of the provision!ll protection of the invention has expired, 
to bo by him entered freu of charge in the "Hegistcr of PaLents" 
hereinafter mentioned. 

· 7. Application to be wloe1·tised, aml oppositions may be e1tterecl. 
The applicant for letters patent, tlO soon as he may think tit after 
the invention shall have l.>cen provisionally protected mulct· this 
ordinnncc, or where a complete specification has been deposited at 
the time of filing his petition and affidavit, then so soon as be m1y 
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• 
think fit after such deposit, may give notice at the ofiicc of the gov 
crnment secretary of his intention of proceeding with his applica 
tion for letters patent for the said invention, and thereupon tbu 
government secretary shall cause his said application to be allver
tisell in the Official Gazette in such manner as be may sec fit ; and 
any person having an interest in opposing the grant of such letters 

1,atent for the said invention shall be at liberty to tile particulars in 
writing of their objections to the said application iu the office of the 
government secretary within one month from the date of the 
notice, and :tll such objections shall be referred to the attorney· 
gentJral. 

8. Patent to issue on 1·epo1·t of attorney-general. Appeal. 'Vhen 
the time allowed for filing objections as aforesaid shall have exph·ccl, 
the attorney-general shall report in writing to the Governor upon 
each application for lctte1·s patent as aforesaid, ancl also upon any 
opposition that may be entered thereto, and public notice of all such 
reports having been submitted to the govemor shall be given in the 
Oflicial Gazette for two successive weeks, at the expiration of which 
time, if the attorney-general shall have reported that there is no 
valid legal objection to letters patent being granted, the governor 
may direct letters patent to issue, as hereinafter provided : Pro· 
,·ideu always, that within the said period of two weeks any party 
interested who may consider himself aggrieved by any such report 
of the attomcy-general shall be at liberty to apply by petition to 
the Supreme Court of Civil Justice of the colony, or chief justice 
during non-session of said court, fer their or his judgment upon the 
question at issue ; and the court or chief justice, after hearing the 
parties interested if they or any of them shall think proper to 
app!!ar, shall give judgment accordingly, and all costs shall be in 
tlie discretion of sue'~!' coill't or chief' justice ; and the :itt"orncy-gen
eral slmll alter or amend his report according to such judgment if 
necessary. 

9. JJuration and ejJ'cct of patent. All letters patent for inven-
. tions under this ordinance shall be granted by the governor, in tho 

name of Her Majesty, under the puLlic seal of the colony, and the 
same shall extend to whole of the colony, and shall continue in force 
within this colony for the term of fourteen years from the date of · 
the original application, and during such term the patentee, his 
heirs, executors, administrators, and assigns, shall have full power, 
sole privilege, and authority, by himself and tl-cmselves, and by his 
and their deputy or deputies, servants or agents, o1· such others as he, 

• 

' 



•• 

• 

• • 

·~ 

.-
• 

.. 

• 

• 

62 FOREIGN LAWS. • 

the sniJ patentee, his heirs, executors, administrators, or assigns, shall 
at:my time agree with, anu no others, from time to time, and at au 
times during tho said term of fourteen years, lawfully to make, usc 
exercise, and vend the invention mentioned in such letters paten~ 
within this colony, in such manum· as to him, the said patentee, his 
heirs, executors, administrators, and assigns, or any of them, shall, in 
his or their discretion, seem meet ; and he, the said patentee, his 

·l!Cirs, executors, auministratorl'l, and assigns, shall and lawfully 
may have and enjoy the whole profit, benefit, commo<lity, a1Hl 
au vantage from time to time coming, growing, accruing, and arising 
by reason of such invention for and dming such term of fourteen . 
years ; but all such letters patent shall be subject to the conditions 

. hereinafter mentioned . 
• 

10 • . No person to use or imitate tlte invention ~oitlwut consent, 
During the continuance of the said term it shall not bo lawful for 
:my person whomsoever at any time, either uircctly 01' indirectly, 
to make, use, or put in practice within this colony the said inven. 
tion or any part of the same, nor in any wise to counterfeit, imitate, 
or resemble the same, nor to make or cause to be made any ad11ition 
thereunto, or subtraction from the same, whereby to lH'etend him. 
self the inventor or dcyisor thereof, without the consent, license, or 
agreement of the said patentee, his heirll, executors, administrators, 
or assigns, in writing unller his or their ban us, first hall and obtained 
in that behalf ; and if :my person shall, at any time during the con· 
tinu:mce of the said term, either directly or illllirectly, make, use, 
or put in Jlracticc within this colony the saitl invention or any par& 
of the same, or shall in any wise counterfeit, imitate, or resemble 
the same, or make or cause to be made any add it ion thereto, or 
subtraction thcrcfJ·om, whereby to prctcntl himself the inventor 
or devisor thereof, without sueh consent, license, or agreement as 
'\.forcsaid, every such person shall be liable to such pains aud penal· 
t:.cs as can or may be inflicted upon any person for any such breach 
or violation of this ordinance, and shall further be answerable to tho 
said }Jatcntee, his heirs, executors, administrators, and ns~igns, 

according to law, for his and thch· damages thereby occasioned. 
11. Patent to be avoidable on non-fulfillment of certain coiHli· 

tions. All letters patent for inventions under this ordinance shall 
be made and shall be subject to the conditions that the same shall 
be void, and that the powci'S and privileges thereby granted shall 
cease and dntcrmine, if any }lerson shall, during the continuance of 
the said term of fourteen years, successfully establish and prove 

• 
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before tho Honorable tho Supremo Court of Civil Justice of this 
colony that tllC. grant of such letters is contrary to law, or })l;ejndi
cial or inconvenient to Her Majesty's subjects in gencml, or f,bat tho 
invention mentioned in such letters patent is not a new invention as 
to the uublic usc and exercise thereof, or that tho grantee of such 

• 
letters patent is not the true and first inventor within this colony : 
And such letters patent, or anything therein contained, shall not 
extend or be construed to extend to give vrivilego unto tho grantee 
thereof, his heirs, executors, administrators, or assigns, or any of 
them, to usc or imitate any invention or work whatcv~r theretofore 
found out or invented by any other of Her Majesty's subjects what
soever, and publicly useu or exercised in this colony, unto whom 
like letters patent or }H'ivilcgcs shall have already been grante(l in 
this colony for the sole usc, exercise, and benefit thereof. 

• 

12. Patent to be avoidable 01~ non:fal.fil!mcnt of j'm·tlter ·con
cUtions. All letters patent, for inventions untler this ordinance shall 
also be made anfl shall be subject to the further conditions tl1at tho 
same Hhall be void, and that the powers and privileges thnrcby 
granted shall cease and determine, if the patentee shall fail or neg· 
lcct to l'econl the saitl letters patent in the registrar's oflice for 
tht) counties of Dememra and Egscquebo within ten days from 
the date thereof, and also if the patentee shall fail or neglect 
to deposit in the saitlregistrar's ofiice, within six mouths from tho 
date of the said letters patent, save (and cxcc1)t as JH'Ovidcd in tho 
4th section of this ordinance) a clear and copious statement in writ
ing, herein called the complete specification, under his hand, })artic
uhnly describing and ascertainiug the nature of his invention, and 
in what manner the same is to be performed, and also if tho said 
instrument in writing deposited as aforcsaiu docs not particularly 
describe and ascertain the nature of the said invention, ancl in what 
manner the same is to be performed, and also if the saiu patcntpc, 
his heirs, executors, administmtors or assigns, shall not supply· or 
cause to be SU}lplicd for Her :Majesty's service in this colony all such 
articles of the said invention as he or they shall be required to sup
ply by the officers administering the department of ll01· Majesty's 
service in this colony for the usc of which the same shall be rcqitircd, 
in such manner, at such times, and at and upon such ren~onablo . 
prices and terms, as shall be settled for that purpose by the gover· 
nor; and further that the said letters patent shall be void, and that 
the powers and privileges thereby granted s~all cease and detcrm· 
inc, at the expiration of seven years from the date thereof, unless 

\ 

• 

• • 
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' 

• 
• 

• 



• 

• 

FOREIGN LAWS. 

there be paitl before tho expiration of tho said seven years the · 
stamp duty in the schedule A to this ordinance annexed; and such 
letters patent, or a duplicate thereof shall, on such payment, be 
stampecl with .a llroper stamp, showing tho payment of tmcil duty, 
and notice of such payment shall be given by tho govemmcnt sec. 
rotary in the Official Gazette. 

13. No patents to be issuecl after tl~ree montlts. No letters pat. 
ent for inventions under this ordinance shall be issued or be of any 
force or effect unless tho same shall be applied for, and tho stamp 
duty then payable in respect thereof tendered, within the period of 
three months from the date of the attorney-general's report ; and 
no letters patent shall be issued or be of any force or effect unless 
the same be granted during the continuance of the provisional pro-

• tection under this ordinance, or unless a complete specification has 
been deposited under this orJin:mce, or then unless such letters pat· 
ent be granted during the continuance of the protection conferred 
under this ordinance by reason of such deposit; save that where 
the application to seal such letters patent has been made during the 
continuance of such provisional or other protection as aforesaill, and 
the sealing of such letters patent has been delayed by reason of a 
caveat, or an application to the Supreme Court or chief justice 
against or in relation to such letters patent, then such letters patent 
may be sealed within such extended time as the court or chief jus· 
tice shall be Jllcasell to grant for enabling the applicant to apply to 
the Governor to order such letters patent to be scaled. 

14: .. Patent may be urantecl to heirs, cf;c., of applicant. Where 
tlJC applicant for such letters patent dies during 'he continuance of 
the provisional protection, or the protection by reason of the deposit 

. of a complete specification (as the. case may be), snch..lc~.~~rs pqt.ent 
m~lY bc,..g.-antcd to the heirs, executors or allministrators of such 
applicant during the continuance of such provisional or other }lro
tcction, or at any time within three months after the lleath of such 
applicant notwithstanding the expiration of the term of such pro· 
vi:-oional or other protection, and the letters patent so granted shall 
Lc of the like force and effect as if they had been granted to such 
applicant during the continuance of such }lrovisional or other pro· 

• tcctwn . 
15. Patent may be clatecl as of t!te clay of applicatioa. It shall 

1c ln.wful to cause any letters 1mtent to be issued in pursuance of 
this ordinance to be sealed and bear date as of the day oi the 
application for the same, or where the govcl'llo!' thinks fit and 
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directs any such letters patent as aforcsaicl may be scaled and may 
bear date as of tho day of tho scaling of such letters J>atcnt, or of 
any other day between the day of such application and the day of 

such scaling. . 
16. Patent anteclatul to be valicl. Any letters patent issued 

under this ordinance, scaled and bearing date as of any day prior 
to the day of the actual sealing thereof, shall be of the same fot·co 
aml validity as if they had been sealed on the day as· of which tho 
same arc expressed to be scaled anu bear date : Provided alway1:1, 
that, save where such letters }>atent arc granteu for any invention 
in respect whereof a complete specification has been de}>Ositcd UJ>On 
the application for the !"ame under this ot·dinancc, no legal proceed
ing shall be had upon sueh letters patent in respect of any infringe
ment committeu before tho same were actually gt·antcd. 

17, Patent obtained in t!te colony for patented extra-colonial 
i11ventions. \Vhere upon any application made aftt>r the taking 
effect of this ordinance for or in respect or' any invention first 
invented in the United Kingdom, or in any foreign country, and a 
patent or like privilt>ge for the monopoly or exclusive usc or exercise 
of such invention in the United Kingdom, ol'in any foreign country 
is there obtained before the grant of such Jettcrt~ patent in this colony, 
all rights and privileges under such lettci'S patent shall (notwith
standing any term in the letters patent limited) cease and be void 
immediately upon the expiration or other determination of the tet·m 
during which tho patent or other like privilege obtained in tho 
United King.Jom or in such foreign country shall continue in forct>, 
or where more than ouc such patent or like privilege is obtained 
abroad, immediately upon tho expiration or determination of tho 
term which shall fil·st expire or be determined of such several 
p:\tcnts ot·likc privileges: Providml always that no letters patent 
for or in rc~pect of any invention for which any such }latent or like 
]H'ivilegc as aforesaid sballlmvc been obtained in the United King
dom or in any foreign country, and which shall he granted in this 
colony after the expiration of tho term fot· which such patent Ol' 

privilege was granted or was in forct>, shall be of any validity. 
18. Patc11t not to J>revent tlte 11se of invention in foreign sltips. 

No letters patent for any invention (granted after the taking · 
effect of tl1is ordinance) shall cxtentl to prevent the usc of such 
invention in any foreign 1:1hip or vessel, ot• for the navigation of 
of any foreign ship or vessel which may bo .in any. port in thitS 
colony or iu any of tho waters within the jurisdiction of any or 

I. 5 
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Her 1\Iajcsty's courts in this colony, wh<>ro such invention is not 
used for tho manufacture of any goods or commodities to be vended 
within or exported from this colony : Provided always, that this 
enactment shall not extend to the Hhips or vessels of any foreign 
State, of which tho laws authorize subjects of such foreign Statu 
having patents or like privileges for tho exclusive uso or exorcise of 
inventions within its territories to prevent or intorfere with the uso 
of such inventions in llritish ships or vessels, or in or about tho navi. 
gation of llritith ships or vessels while in tho pot·ts of such foreign 
State, or in tho waters within tho jurisdiction of its courts, where 
such inventions arc not so used for tho manufacture of goods or 
commodities to be ventlccl within or exported from the tcnitorics of 
such foreign State. • 

Hl. Patents lteretofore granted in tlte llidtccl J(ingclom. 
Nothing herein contained shall extend to prejudice or affect any 
letters patent herctofo1·e granted in tho United Kingdom, and made 
applicable by the tenor thereof to this colony, and such letters 
1mtent shall be in cvei'Y ''espect as ''alid and effectual as if this 
ordinance had not been pa~ ;ed : and 1>rintcd or manuscript t~opies 
or extracts, ccrtilied aml Sl:aled with tho seal of the commissioners 
of J>atents, of every such letters patent, and of tho specification 
thc1·eto relating, and of any dh!Clairncr or memorandum of altern. 
tion in respect the1·eof, shall be deposited or recordctl in tho 
registmr's otlice, and notice thereof given in the Oflicial Gazettt•. 

20 • .Disclaimer and memorandum oj' alte1·ation notice and 
appeal. Any 1wrson wbo,-as grantee, assignee, or otherwise, shall 
obtain letters patent nndet· this ordinance, may, if be think tit, t•ntt•r 
at tho said registrar's oflice, having fi1·st obtained the leave of thu 
attorney-general, certified by his fiat and signatlll'c, a disclaimer of 
any 1mrt of either the title of the invention or of the eomplt~to 
specification, stating tho reason for such disclaimer, or may, with 
such le:wo as aforesaid, enter a memoramlum of any altei·:~tion in 
tlu~ saill title or specification, not l1eing such disclaimt>I' o1· such 
alteration as shall extcml the exclusive right granted by the said 
letters patent ; and such disclaimer or mcmoi':tllllum of alteration, 
being entered at the said oflico aml notitietl by tho rPgistmr in tho 
Oflicial Gazette, shall be deemed and taken to Le part of such lt·t· 
tors patent, or such complete speeitieation, in all courts whatever in 
this colony: ProvidCll always, that any pel'SOII desii·ous of e11tering 
any such disclaimt>r or alteratio11 shall be bound to give three weeks 
pre\'ions notice in tho Official Gazette of his intention to enter the 
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same: Ancl provicletl further, that any party nggrieved l1y any 
decision of tho attorney-general under this section mny, within two 
weeks from the dato of such decision apply by petition to tl10 

• 

Supremo Court or chief justieo to alter or amend the same ;_ null 
tho court or chief justice, after hearing tho parties interested, if 
they or any of them shall think proper to appear, shall givo judg
ment accordingly, anu all costs shall bo in the discretion of such 
court. o1· (:hief justice ;· ancl the attorney-general shall alter or amend 
bis decision, acconliug to such judgment, if necessary. 

21. C«vcats may be entered. Any person· may cuter a caveat 
against such disclaimer or alteration at the said r"gistmr't~ oftico 
within tho sai<l period of three weeks, which cavcnt, being so 
I.'Utere!l, shali be refcl'l'ed to and hearll and detel'lnined by tho 
attorney-general, subject to an appeal to the court or chief justice 
in likt! maunel' as is provided in the last }H"eccdiug section: Pro
,·ioh.·<l always, that no tlit~claitncr 01' nlteration sl1all Lc receivable in 
eridc1we in nny action Ol' 1mit l'endiug at tl1c time when such tlis
claimc1' or alteration was entcrell, Lut in every such action or suit 
the original title and complete spccificntion alone shall be given in 
cviut•nre n111l det!med and taken to Lc the title and complete spl•ci· 
fication of the invention for which the letters patent shall have 
Let•n gr:wtecl : And Jn·ovidctl furth<·r, that such entry and notifi
rativn in the; Otlicial Gazette of any disclaimct· m· mcmomndum of 
alteration in )lllrsuance of the lc:wc of the attonwy-gencral, slmll, 
exc<·pt in cases of f1·allll, autl subject to the aforesaid appeal, be 
conclu~h·e as to thtJ right of tlw lJarty t"c-J l'ntcr such lliselaime1· or 
a]t('ratiun ; allll no ohjectirm shall Le allowed to be made in any 
lll"Oect•clin.~ in this colony upon or touching such letters pa.tcmt, 
Ejwciticat:on, di~dainw1·, 01' alteration, 011 the ground that the party 
l.'ntcoriug Slll"h diselainwr or rncmoramlum of altemtion had not 
s:~fticicnt auth•1rity in that behalf. 

22 • .l.llucle (!t' pro<'e.eclinrf for confirmation nj' tlte letter.~ patent. 
If iJ, any aetitm or suit in this colony it sh:1ll Lc spet·ially fouml by 
the <·uurt or j_ury that any person who shall han1 oLtain('d letters 
}l:ltt'llt in this colony fo1· any invention, m· supposed invention, was 
uut the tin.t inventor thc1•cof, or of some part thereof, by reason of . 
some otht•r pHson or persons having invent"~} or used tho same or 
some part th•.•reof in thii:! colony hefore the date of such letters pat· 
cnt, o1· if such patentee or his assigns shall discover that some other 
I•~rson had unknown to such patcutcc invented or used the sam(l Ol' 
some part thereof in this colony before tho date of such letters 

• 
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patent, it sl1all be lawful for such patentee or his as!ligns to petition 
the governor, with the advice and consent of tho Court of Policy, 
to confirm the said letters patent, or to grant new letters patent, 
the matter of which petitioi1 shall be referred to and heard before 
the Court of Policy, and such court., upon examining the said mat· 
tur, and being satisfied that such }latentee believed himself to bo 
the first and original inventor, and further, that such invention or 
part thereof had not been ymblicly and generally used in this colony 
before tho date of such letters }latent, may state by resolution their 
opinion that the prayer of such petition ought to be complied with, 
whereupon the governor may, if he think fit, grant such prayer; 
and the said letters pateut shall in such case be available in law to 
give such petitioner tho sole right of using, maldng, and vending in 
this colony tho saiu invention as against all persons whatever, any 
laws, usage, or custom to the contrary notwitl1standiug : Provided, 
that any person opposing such Jletition shall be entitled to be heard 
before the said Court of Policy, and that any person party to any 
former snit or action touching such first letters patent shall be cnti. 
tlcu C.o have notice of such petition before presenting the same. 

23. Application .fiJr the prolon.'Jalion of tlte tm·m of tlte patent. 
If any person who shall obtain any letters patent under this ordi. 
nance, m· any assignee of 1mch patentee, slw.ll advertise for one 
mouth in the Otncial Gnzette that Lc intc•nds to apply to the Gowr· 
nor to gmnt to him, with the advice and consent of the Court of Pol· 
icy, a prolongation of his term of sole using and vending his invcn· 
~,:on within this colony, and shall petit;on the Governor to that effect, 
it :shall be lawful for any person to enter a caveat at the otlicc of thu 
government secretary ; and the matter being refer,.~d to the con· 
sillerati<in of the Court of l)olicy, the petitioner and the parties 
entering caveats and their respective witnessc3 shall be heard, 
whereupon, nmlupon hearing and inquil'ing of the whole matter, 
tho Court of Policy may state by r~solution their opinion that a 
further extension of the term in the said letters patent should be 
granted, not exceeding seven years ; and the Governor may, if he 
think fit, thereupon grant new letters patent for the said invention 
for a fu1·ther term not exceeding seven years after the cxpimtion of 
the lir8t term, any law, usage, Ol' custom to the contrary notwith· 
standing ; provided always, that no sucl1 extension shall be granted 
unless the petition shall be presented six months at least before tho 
expiration of the term originally granted in such letters patent, and 
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,~;~ball be thereafter prosecuted by the petitioner with due diligence, 
to the satisfaction of the Governor and Court of Policy. 

2-1. lVitnesses may be summon eel in proceeding under this orcli· 
11anr.e. It shall be lawful for the Governor anti Court of Policy to 
orclcr any person to be summoned to appear befo1·e them to give 
evidence in any JH'Ocecding before them under this ordinance; and 
if any person being served with any such order or summons of thu 
Goveri.!Or and Court of Policy, shall refuse or neglect to appear at 
the time aml place mentioned in such order or summons, such per· 
eon shall be subject to a fine by the Governor and Court of Policy, 
not cxcecJing two hundred and forty dollars, to be recovered at the 
instance of the attomcy-general by summary execution. 

25. Evidence to be given upon oatlt. It shall be lawful for the 
Go\'ernor and Court of Policy to administer to any person who 
sl•all a]lpear as a witness in any such proceeding, any oath or affir· 
mation that may lawfully be administered in any court of justice, 
and every witness who shall willfully give a false answer t~ any 
question that may be put to him or her, or shall swear falsely on 
:my oath, or shall falsely affirm any matter or thing, shall be 
deemed guilty of perjury, and on conviction thereof before the 
Supreme Court of Criminal J usticc slulll be subjected to the pains 
and penalties imposed on }Jcrsons guilty of willful and corrn,l't per-
• Jlll'y. 

26. Summonses to be serve(Z by t!te provost-nwl•s/wl. All sum· 
mouses and orders of the Governor and Court of Policy, granted 
in any of such proceedings as aforesaid, shall be served and exe
cuted by provost-marslml of the colony, or his lawful deputy, and 
for the making and serving of each copy of any such summons or 
order the provost- marshal slmll be allowed to charge the sum of 
fifty cents, and no more, and for traveling expenses or distance 
money the fees chargeable by the marshal under on1inance No. 2'1 
of the year 1855, and the costs. of procuring the attendance of 
cve1·y such witness shall be borne by the party requiring him to be 
snmmonell, unless the Goveruor and Court of Policy shall otherwise 
direct. 

27. Register of patents to be l•ept. There shall be kept at the 
Registrar's office aforesaid, a book or books, to he called the " Reg-· 
istcr of J>atents," which shall be kept alphabetically indexed, and 
wherein slmll be entered and recorded in chronological order all 
letters patent granted or tiled under this or.dinance (and nothing 
contained in section 24 of ordinance No. 3 of 1860, shall extend or 

• 
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apply to any sucl1 letters 1mtcnt), all provisional specifications after 
the tcm1 of the provisional protection of the invention lms expired, 
all complete specifications, disclaimers and memoranda of alterations 
entered in respect of such letters patent, all amendments in such 
letters patent atitl t>pecifications, all aRsignments of such letters pat· 
ent, or of any share or interest therein, all confirmations and exten. 
sions of such letters patent, the expiry, vacating or cancelling of 
such letters patent, with the dates thereof, respectively, and all 
other matters and things :itl'ccting tlJC validity of such letters pat. 
cut as the govcl'llment secretary may di1·er.t: aml suc·h register, on 
payment of the fcc hereinafter provide<l, shall be open at all con. 
venient times to the inspection of tho 1mblic, subject to such rl'gll· 
lations as the Supreme Court may make. • 

28. In suits for il~fi•intJcmcut, pw·ticulars to be delivered. In 
any suit for the infl'ingcmcnt of letters patent the plantiff shall 
deliver, with his claim and demand, particulars of the breaches com. 
plain~d of in tho sa ill suit, and the defendant, on plcauing thereto, shall 
deliver With his ]'1Pading, and the })lUintiff, in any proceedings to 
have declared voiu letters patent granted nnuer this ordinance, ~;hall 
deliver with his claim aud demand, particulars of any object=.ons on 
which he means to rely at the trial in support of the defense in the 

' 
said suit or of the averments in the said claim aml demand in the 
proceedings to have declared void such letters patent re&pectively ; 
and at the trial of such snit or proceeding no evidence shall bo 
allowed to be gi\·cn in support of any alll•gctl inf1·ingcment, or of 
any objection impeaching the validity of such letters patunt, which 
shall not be contained in the particulars delivered as aforesaid : 
I'rovidcd always, that the place or places at or in which, anu in 
what mamw1·, the invention is alleged to have been used or pniJlished 
}lrior to the «late of the letters patent shall he stated in such particu
lars; providt•d also that it shall and may he lawful for any jullge of 
the Snpremt• Court to allow such plaintiff or Llefendant, respectively, 
to amend the particulars delivered as aforesaid upon such terms as 
to sttch jntlgc shall seem fit ; provided also, that at the trial of any 
proceeding to have letters patent declared void the uefcndant shall 
be entitled to lwgin anu to give evidence in support of such letters 

. patent, anti in case evidence sl1all be adduced on the part of the 
plaintiff impeaching the valiuity of such letters patent, the defend· 
ant shall be entitled to the n•ply. 

2~. Supreme Court or chief Justice may grant an interdict. 
In any suit fo1· the infringement of letturs patent, it shall be lawful 

• 
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for the Supreme Court or chief justice in non-session, on tho appli· 
cation of the 11laintiff or defendant, respectively, to make such order 
for an interdict, inspection, or account, and to give such directions 
res}Jectiug such suit, interdict, inspection, an•] account, aml the pro
ceedings therein respectively, as to such court or chief justice may 
seem fit. 

30. Parti~ulars to be regarclecl in taxation. In tax.ing tho 
costs in any suit, after the taking effect of this ordinance, for 
infringing letters patent, regard shall be had to the particulars 
delivered in such suit, and the plaintiff and defendant, respectively, 
shall not be allowed any costs in respect of any particular, unless 
certified by the court or judge before whom the trial was Lad to 
htwe been proved by such lJlaintiff or defendant, respectively, with· 
out regard to the general costs of the cause : anu it. shall be lawful 
for the court or judge before whom any such suit shall be tried to 
certify on the record that the validity of the letters patent in the 
claim and demand mentioned came in question, and the record with 
such certificate being given in evidence in any tmit or action for 
infringing thll said letters patent, or in any proceeding to have the 
letters patent declared void, shall entitle the plaintiff in any such 
llUit or action, or the defendant in such proceeding, on obtaining a 
final sentence, to his full coflts, charges, antl expenses, taxetl as 
between attorney and client, unless the court or judge trying such 
action or proceeding shall certify that the }>laintiff or defendant, 
respectively, ought not to have such full costs. 

31. Copies of Ojjicial Gazette, and cel'tified copies of letters 
patent, &c., to be euiclence. Copies of the Oflicial Gazette contain
ing all notices and other matters required by this ordinance to be 
inserted therein, and copies certified and signed by the registrar of 
all letters }latent g1·antcd under this ordinance, and of all Hpccifica
tions, disclaimers, memoranda of alterations, and all other docu
ments recorded, deposited, or entered in his office under this ordi
namw, shall he received in evidence in all proceedings relating to 
letters patent for inventions in all courts wh::~.tsoevcr within this 
colony without further proof or production of the originals. 

32, 33. [Omitted because relating only to patents existing 
when tlle law took ciTcct.] . 

34:. Solicitor·ueneral to act in case of absence or inability oj' 
attorney-general. In case of the absence or inability to act of the 
attorney-general, the duties of Lis office may, for all the purposes 

• 
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of this ordinance, be dischargetl, and the fees in respect thereof 
recci vcd by the solicitor-general. 

35. Pees and stamp duties on patent to he as in Rclteclule A. 
'l'herc shall be paid in respect of letters patent applied for or issued 
~s herein mentioned, the filing of complete specifications and dis. 
claimers, reports, certificates, entries, inspections, and scai·chcs, aud 
other mattc1·s and things mentioned in the schedule A to this 
ordinance, such fees and stamp duties as arc mentioned in the Baid 
schedule and 110 other; ancl all fees and stamp duties by sueh 
schl.'dulc mado payable at the oflicc of the government sccn•tary 
shall accrue due, antl bo paiu to IIei' l\Iajcsty for the usc of the 
colony and in support of the government thereof. 

36. l'{otlting to affect prerogative of Croton.. Nothing hcrt-in 
contained shall extend to abridge or affect the prerogative of the 
crowu in relation to the granting or withholding the grant of any 
letters patent whatever, or the terms, restrictions, conditions, or 
provism1 thereof. 

:n. l•urms b~ scltedule B may lie used. The several forms in 
the schedulu B. to this ordin:mcu annexed may be usell fo1· and in 
respuct of the several mattei'il therein mentioned, and thu Governor 
may, with the approval of the Cou1·t of Policy, cause to Lc varied 
such forms as occasion may require. 

38. Interpretation clause. In the construction of this ordinanc~, 
tlJC following expresl:'ions shall have the meanings hereby assigned 
to them, unless such meanings be r(•pugnant toOl' inconsistent with 
the context (that is to say}: 

'l'hc expression " e nited Kingdom" sllall Tl"lean the United 
Kingdom of <.treat ll1·itain and hcland ; · 

'l'hc expression " invention " shall mean any manner of new 
manufacture, the subject of letters patent, and grant of privilege 
within the meaning of the Act of Pai'li:unent of the twunty-tirst 
ye~1· of the reign of King James the Fi1·st, chapter three : 

The expressions "petition,"" afiidavit,'' "provisional specifica
tion," "letters patent" and "complete specification" respectively 
shall mean instruments in form and to the effect in the lichetlulo 
B hereto annexed, subject to such alterations as may from time to 
time be made therein under the powers and provisions of this 

· ordinance; 
3H. Sltort title. In citing this ordinance in other ordinances, 

instruments, and proceedings, it shall be sufficient to use the expres· 
sion "'l'he Patent Law Ordinance, 1861." 
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.fO. Commencement of ordinance. 'l'his ol'dinnnce shall come 
;11to operation antl take effect on the publication thereof. 

Allll that no ignorance may be prctcn<lQd of this onr ordinance, 
tbcso presents shall ho printed ami published in tho customary 
manner. 

SCHEDULE A. 

Pee& to be paid at t!tc !litOI'IIt!f·Qtll(rata q!Ji(c. 

on examining pro\·isional specification, to bo paitl on filing petition ...••.•.• l\25 0 
On reporting on applic11tion for lcttcl'8 patent after notice to proceed... • • • • • 26 0 
Oo git"ing notice of discluimt'r or ultcrntion . .. . . . • . . . . . . • . . . . . . . . . . . . . . . . 25 0 
Ou entering caveat ..........•. ....................................... 25 0 

Stamp duties to be pai<l at tl1c oovcmmcnt aurctar!J'B f!J!i•·e. 

On notice to proceed ......•.•.•••.•••......•...•.. , •......•.. , . . . . . . . 5 0 
On the scaling of letters putcnt. , ....•..........•...................... 20 0 
On the letters patent or a duplicnte thereof before tho expiration of tl,e scv· 

cntl1 year . .................................•....•...... , ......... 100 0 
On petition for confirmation or prolongation of patent ..................... 60 0 
On tho scaling of grunt confirming or prolonging letters pntent .............. 100 0 

Fcc& to be paid at t!.c rrgi&trar's qtfice. 

On rcrording letters patent. . . . . . . • . . . • . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . • . 5 0 
On depositing complete ~pcc!ficution, including copy •.•••.••..•••••••••••• lli 0 
Ou entering discluimcr or ult.erution, including copy und notification in the 

Oflicial Gazette..... . . . . . . . . . . . . . . . . . ............................ 10 0 
01: entering ctweat, inclulling copy nnllnotill~ation in the Official Gnzatte •••• 10 0 
~·ur copy of nny of the before-mentioned documents, or of nuy prO\·isionul 

spccificntion dcpositcll, per pngc......... . . . . . . . . . . . . . ... . . . .. . . . . . 0 23 
On inspecting register of patents, for each patent, nnd nil documents con. 

ucctctl thcrc,vitb................... •. . . .. . . . . . • . . . . . . . . .. . • . . . . . . 0 48 
N. B. For copies of drawing attached to specifications, the registrar to be allowed 

to charge extra, subject to the npprovnl of the chief justice. 

SCHEDULE D. 

FoRMs. 

Petition. 

• 

To His Excellency [l1erc insert tl1c name of tl1c Govunol'j Governor nnd Commander. 
in.Chicf, in nml over the colony of British GuinDB, Vice-Admiral and Ordinary of · 
the same, &c., &c., &c. 

The humble petition of [name of tl1e petitioner] respectfully showcth,-

That your petitioner is in possession of nn invention for [tlte title of t!te inven.:i<in], 
which invention he believes will be of great public utility; thllt be is the true and 
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first im·entor thereof; and that the snme is not in use by any other person or persons· 
in this colony, to the best of his knowledge nnll belief. 

Your petitioner, therefore, humbly prnys,-
Thnt your Excellency will bo plensed to grnnt unto him, his heirs, executors, 

ndn;inistrntors, nnd assigna, letters patent, in the nnmc of ITer Majl!sty, for the 
sole usc, benefit nnd ndvautnge of his said in\"ention, within the colony of BritiRh 
Guinnn, for the term of fourteen years, pursu.lnt to the o•·uinance in that case 
mnde nnd provided. 

And your petitioner will CI'Cr pray, &c. 

A.[Jidavit. 

I , of , having been duly sworn, make onth nnd say, that I am in pos. 
sess1on of nu invention for [tlte title as i11 petition], which invention I believe will be 
of great public utility; thnt I nm the true and first inventor thereof; nnd thnt the 
Hame is uot in usc by nuy other person or pel'sons in this colQny, to the best of my 
knowleilgc nud belief. A. 11. 

Sworn this day of 1 A. D. 1 before me, • 
A commissioner for nilministering 

011ths to affidavits, &c. 

Provisional Specijicatio1J, 

I do hereby d~clnrc the nature of the said invention [ llte title of tlte iltt·en· 
tion] to be ns follows: [here imert description]. 

Dated this day of A. D. 
(1'0 be Bi!Jncd lw pctiltoncr or lti.v agent.) 

Letter., l'atmt. 

Dy Ilis Excellency [~~amc nj Governor], Governor nnd Commander-in-Chief 
[L. s.] in nnd over the colony of Hriti:;h Guiunn, Yice-.Adwiral and Oriliuary of the 

same, &:c., &c., &c. 

To nil to whom these presents shall come, greeting : 

'Yhcrcns hnth, Ly his petition, hun,l.Jly represented unto me thnt he 
is in poRsession of nu im·ention for 
which the petitioner conccil·cs will be of great puhlic utility; thnt he is the true nnd 
Ji,·st inl'entor thereof; nntl thnt the sanic is not in usc by any other person or persons 
in this colony, to the Lcgt of his knowlcuge nnd belief; the petitionc1· therefore most 
humLly prayed that I would be pleased to grunt unto him, his heir~, executors, 
administrators nnd nssigns, letters patent in the name of llcr Majesty, for the sole 
usc, Lcnelit, nud mlnmtngc of his said invention, within till) colony of Hl'itish Guiann, 
for the term of fourteen years, pursuant to the ordinance in such case mnde and pro• 
,·ided; Know ye, therefore, that I, in the name nnd on the behalf of Her most llra
duua llajesty th!• Queen, nnd being thereto uul_r authorized by the ordinance in such 

. cas~ m~uc nnd proviucu, do by these presents, giYe and grant unto thc snid , 
his h('irR, executors, administrators, and assigns, my special licenRe, full power, sole 
privilege ani! nuthority thnt he, the said , his hcirs, cxccutor:l, administrators, 
und assigns, nnd every of them, lty himself nnd thcmscll"cs, or by his nnd their duputy 
or deputies, F,cn·unts, or ngcnts, or su.:h others as h~, the enid , his. heirs, 
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executors, ndministrntors, or nssigns, shn\1 nt nny time ngrcc with, nnd r.o others, 
from time to time, on1l nt nil times hcrenfler during the term of yenrs herein 
expressed, slmll nnd lnwfully mny mnko, usc, exercise, mul vend his snid invention 
ll'ithin tho ·colony of llritish Guiunn, in such tnnnncr ns to him the said , his 
beirs, executors, ndministmtors, nnd nssigns, or nny of them, shnll in his or their dis
cretion, seem meet; nnd thnt he, the snid , his heirs, executors, ndministrntors, 
and assigns, shnll und lawfully mny hove nnd enjoy the whole profit, IJenelit, commo
dity, nml ud\·nntugc from time to time coming, growing, nccruing nnd arising, IJy reo
son of the said invention for und during t11c term of ,·curs herein mentioned; to hnvo, 
hold, exercise, nml enjoy the snit! licenses, powers, prh·ilcges, nud ndvn ntnges herein
before granted or mentioned to IJc granted, unto the suit! , his heirs, oxeculors, 
administrators, nml nssigns, for nntl !luring, und unto the full cnllnml term of four-
teen years from tho dny of in the ycnr of our Lord one thousnn:l 
eight hundred nnd next null immediately ensuing, nccortling; to the orolinnncn 
in such cnsc maulc nnd provided; nml to the cull thnt he, the ~niu , his hch·8, 
executors, nllministrntors, nml n~signs, nntl every of them, mny hnve nnd enjoy tho 
full benefit nnd the sole u~e null exercise of the suill invention, I do, by these pres~ 
cnt~, require nnd strictly command nil nml every person nntl pm·~ons, bodies politic 
nnd corporate, and nil others, of what estate, qnnlity, degree, nnmc, or comlition 
soever they be, within this colony, that neither they, nor any of them, nt nny time 
during the continuance of the said term of fourteen ycnrs hereby granted, either 
directly or indirectly, do make, usc, or put in practice the snit! invention, or nny part 
of the same, nor in uny Wi8c counterfeit, imitate, or resemble the same, nor shull 
make or cuuse to IJc mnde nny addition thcrcunlo, or suiJtrnction from the snmc, 
whereby to prcten1l him~clf or themselves the innmtot· or inventors, ucvisor or 
devisors thereof, without the ('onscnt, liccme, or ngt·ccmcnt of the snitl , his 
bcirs, executors, atlmini~trntors, or nssigns, in writing under his or their hnntls first 
hnol aml obtained in that behalf, upon s111·h pains nnd pcnultics ns Cllll or may he 
justly inflicted on such offenders for their contempt, nnd further not IJe answerable to 
the snit! , his heirs, e:-~ccutors, ndmini~u·utors, nnd ussigns, according to law, 
for his un1l their uamogcs thCI'eby occusioncu: I'rovidcu always, null these letters pat
ent arc nn1l sl1all be upon this condition, that if nt nny time durin~; the snit! term 
hereby grunted, it shnllbc mnde to nppenr to the llonomble the ~uprcmc L'omt of 
Chil Justice of this colony, thnt this grant i~ contrary to lnw, or prcjuuicinl or im·on. 
vcnient to llcr llnjcsty's su!Jjects in genl'l'nl, or that the said invention is not n new 
imention as to the public usc nntl cxcrci~e thereof, or that the eaitl is not the 
true nntllirst inYCutor thereof within thi,; colony ns uforcsaid, these letters patent 
eha11 forthwith cca~c, determine, nnd be uttcrl~· void to nil intents nntlpurpooe~, any
thing herein contained to the contr:!ry thereof in nnywise notwithstanding: l'I'Ovidcd 
nlso, that these letters patent, Ol' nn)·thing hereinbefore contained, shullnot extcnt.l or 
be construed to extend to give privilege unto the said , his lach·s, ndministr.ttors 
or assigns, or nny of them, to usc or imitate amy invention or work whatsoever, whid1 
hath heretofore IJeen found out or im·cntcd IJy nuy other o! Her Majesty's suLjcct~ 

whatsoever, UJlll puiJiicly uscu or cxerci5ed in this colony, unto whom like letters put
rot or privileges hnvc been already granted in this colony for the sole usc, cxcrl'i~e. 
and benefit thereof, it IJcing my will nnd plcusur!l that the said , his heirs, exec
utors, ndministrntors anti nssigns, nnd !111 nnu ever)' other person nml persons to wholu 
like letters patent or privileges have been already granted us uforcsai..J, sbnll distinctly 

• 

• 
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use nnd practice their several inventions by them invented nntl fountl out, nccortllo:; 
to tho true intent and meaning of the Slime respP.ctive letters patent, and o[ theso 
pr~scnts: Provilled likewise nevertheless, nnd these letters patent are upon this 
express coru~ition, that if the said shall not record these letters patent in tho 
J'egistrar'll office [or the counties of Demernrn and Essequebo within ten days from 
tho duto of thuse presents, and nlso if tho s11itl shBII not particularly describe 
and ascertain tho rmtm·o of his s11itl invention, nntl in wi111t m11nncr tho same is to be 
performctl, by an in~tr·umcnt in wr·iting under his hunt!, and cuu~o tho same to be 
deposited i..1 tho office of the said registrar within si:> calendar months next nntl inune. 
diately uftur the llatc of these letters pntent, nnd also if the suiel instrument in wl'it. 
in{r, deposited ns aforesaid, does not particulnl'ly desur·ibc nntl asccrt11in tho nature of 
tho enid imention, antl in what mnnn~r the same is to be pcr(ormell, nne) also if tbo 
said , his heirs, executors, u.dmini~trator~, or u.9~igns, shnll not supply or caaso 
to be supplied {or Iler llnjesty'11 aervil!e in this colony, ull such articles of &ho sa ill 
invention as ho or they slmll be required to supply by tho officers administering tho 
department of ller Majcsty'3 se1·vico in this colony, fur tho use of which the same 
slmll be requir·cd, in such manner, nt such times, and nt om! upon such reasonable 
pl'ic~~ unci terms ns shnll be settlell for that purpose by tho Go1·ornor of this 1~oiony, 
umlui~o if tho said , his heir~, executor~. nllministrntol'll, or assigns, shall not 
pay or l'nnso to bo pniel nt tho ollice of the ~:;overnweut secretary, the sumo[ one 
hunllred llollars stump duty, on m• lmforo the d•IY of , A. ll., that 
then nucl in any of the snid cnscs, these letters patent, nnllnllliberties u.nd nd1·antngc3 
whntsoe1·m· hcrel•y granted, ~imll utterly cease, dt•tcrmino unll become l'oill, nn~·rhing 
herein he foro cnntnined to the contmry thereof in anywise notwithstanding: prul·ielc•l 
that nothin~ herein contained shall prc1·cnt tho granting of liccnse11 iu such manner 
one! for such consillemtiiJn!l na they muy by law ho granted : And lastly, I llo by these 
pre~ ems, in the 1m me nrul on the behalf of Her ~(ujesty 1 grant unto the snicl , 

• 
his heir~, executor~, nllmiuistrator~, nml assigns, that these letters patent, m· the filing 
thereof, shalli.Jc in nmli.Jy nil thingi goo,!, th·m, Yalid, ~ufficient, null effectual in tho 
law, accorcling to the true intent nnelmt•nning thereof, nud shall be taken, construed, 
nnd ndjull~:;cd in the most fu\'Clruhlo nml beneficial sense for the best J.dvantngc of 
the said , his hcil·s, execntor8, ndministl'lltOI s, nne! nssigns, in all courts of 
rc,•nnl ns wollns ch;clll,L•rc in this cr,lony, nncl uy nll anti singuiur the officers nn~ 
ministers whatsoe\'cr of Her :lfnjcsty, nnd umungst ull nml c1·ery the subject~ o[ llcr 
lllajesty in this colouy, notwithstanding th·~ nut full nut! ccl'tain describing the nutlll'o 
or quality of the suiel inYcution, or of the materials thereunto conducing nn~ 

bclougin~. 

In witness whereof I have cansl'd these !otters to be mude patent this 
!lav of A. ll. null to bo sea lee! nnd bear date us of tho said 

• 

tiny of A. D., in the yea1· u[ Her Mnjcsty's reign. 

Spe•·iJieal ion. 

To nil to whom these prt!sents shnll come, I , of , send 
' grrrllng. 

Whereas llis Excellency [ Govemor's 11ame ], Governor and Commander-in-Chief ill 
anll over the colony of llritish Guiana, &c., &c., &c., by letters patent, bearing date 
tl1e !lay of , in the year of our Lord ono thousand eight hundred and 
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, in the year of IIer Majesty's reign, did, in tho name of ller Majesty, pur. 
suant to the ordinance in such case made and provided, give aml grant unto me, tho 
said , his special license, that I, the Raid , my heirs, c:tccutor~, administra· 
tors, and assigns, or such others as I, the said , my heirs, executors, administrators 
ami assigns, should nt nny time ngrco with, and no others, from time to thne, and nt 
all time~ thereafter, during tho term therein expressed, should, and lawfully mi.r;ht 
make, usc, exercise, and vcllll within the colony of Dritish Guiana, nn invention for 
[i 11sat title a.• illletta.•patmt] upon the condition (nmongst other~) thnt I, 'the said 

, by nn instrument in writing under my hand, should particularly describe and 
ascertain the nnture of the sail! invention, and in 11'hat marmet· the some was to be 
performed, and cause the 6ame to be deposited in the registrar·'s office for the counties 
of Dcmer1ua and Esscquebo, within Hix calendar months next and hnmediote:y after 
tha •l~t~ of the so.id l~ttcrs pntent: Now know ye, that J, the ~;aid , do hereby 
declare the no.ture of my snid invention, o.nd in what manner the samo is to bo per
formed, to be particularly described and nscertninell in and by tho following Htatc
J~eut; (that is to say) [dwribe tile i1wention]. 

In witness whereof I, tho said , lmve hereto set my hnnd, this dny 
of A. D. , in the presence of the subscribing witnesses. 

From C'arpm. I'at. L. of World, 55 • 

• 

• 

• 

• 

• 

• 
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An Act for amending the Law for grctnfing Patents for 
Invention:J. September 10, 1St.i2 ; 2Go Victorice, Ses· 
sio Ja, cap. 11. 

,,VnEitEAS it is oxpellicnt to amct'tl tho mw concerning Letters 
Patent fot· inventions : lle it enacted hy the Lieutenant Governor, 
by and with the all vice anJ consent of the Legislative Assembly, as 
follows : 

T. Commissioners o.f ]>a tents. 'l'he I .. ieuton:mt Governor and tho 
members of tho Executive Council for tho time being respectively, 
together with such other person or persons as may be ft·om time to 
time appointed by the I .. icutcnant Govcmor as hercinaftt•r mentioned, 
shall be commissioners of J1atents for inventions ; null it sh.lll Lo 
lawful for the I .. i()utenant Governor from time to time, by wanant 
under his lwntl and seal, to appoint such other person or persons as 
he may think iit to be a commissioner or comissioncrs as aforesaid ; 
anrl every person so appointed shall be a commissioner during Ilt•r 
l\Iajcsty's }>Ieasure ; anu all the J>OWers hot•eby vested in tho COlli· 

missioners may be exercised by any three or more of them, two 
members of the Executive Council being two of them. 

11. Autltcntication oj' documents and copies. 'l'hreo or more of 
such commissioners, of whom two ~;ball be members of tho Executive 
Council, shall subsm·ibe their names to all wm·mnts for letters pat
ent undet· this Act, anJ all instrttments proceeding from tho otlico 
of the commissioners ; and all copies or cxtt·acts from documents 
deposited in the commissioners' ofHcc shall Le ccrtitied by the c:ll•rk 
of the commissioners, and all comts, judges, and other persons in 
this colony shall take notice of ancl receive the signatures of such 
commissioners in evidence, and shall also take notice of and rccei\'o 
in cvitlencC', without further proof or protluction of the originals, all 
COJ>ics or extracts, certified maler the hand of the said commission· 
crs' clerk, of or from documents deposited in such oflicC', 

III. Pozcer oj' commissioners to make rules and rc[Julations. It 
hall be lawful fot• the commissioners from time to time to make 

1:lllch rules and regulations (not inconsistent with tho JlrovisionH of 
tllis Act), respecting the business of their oflice, ancl all matters aml 
things \':hich under the provisions herein contained at·e to be under 



BRI'riSII HONDURAS. 'i9 

their control and direction, as may appear to them nece11snry and 
expedient for the purposes of this Act ; an<l all such t·ulus shall bo 
bid before tho LegiMiativo Assembly within foUl'teen days aft-er tho 
making thereof, if tho General Assembly he sitting in annual session, 
and if it be not. sitting iu annual session, then within fourteen days 
aftc1• the next meeting of the Grneral Assl•mbly in annual session ; 
anu in the meantime, antl until the commissioners !ilmll make such 
rules :mil regulations, those contained in the schedule annexed to 
thi~ Act shall be observed. 

IV. Colon-ial secretary's o.Oice to be t!te office of 'tlte tJOmm·ission· 
er,q, and lte tltet:r clerk. The otlice the colonial secretary shall bo tho 
oflicc of the commissioners for the filing of specilicat!ons, and tho 
ollicc of the colonial seCJ'etary and the office of clerk of the com· 
missioners !!hall he combined ; and the coloni:'l secretary for tho 
time ueing shall be the clerk of the commistiioners for the purposes 
of this Act. 

V. Petition and declaration, specification. Every petition for 
the grant of letters I>atent for an invention, and the declaration 
requil·cd to accompany such petition, shall IJe left at tho otlice of 
the colonial secretary, and there ~>hall be left therewith a statement 
in writing, lJt'rcina.fter called the pt·ovisioual specification, l>igned 
by ot· on behalf of the applicant for letters patent, describing tho 
nature of such invention ; nn<l the thy of the tlelivet·y of every such 
)lctition, dL•claration, aml provisional specification, shall be recorded 
at the said ofHce, and indorsed on such petition, dcclarat ion, and 
vrovisioual specification, atHl a ecrtiticato thereof given to such 
applicant or his agent; and all such petitions, declarations, and 
prorisional specifications sbali he presct•red in such mannct· as tho 
commissioners may direct, aml a registry tbcJ·cof, and of all pro· 
ccclliugs thereon, kept at the otllec of the colonial secretary. 

VI. Aj•plications to be ~·~t'crrc<l to attomey-ycueral. Every 
npplication fot· lettcrs patent made under this Act shall be referred 
Ly tl10 commissioners, according to such n•gtilations ns thl'y may 
thiuk lit to malw, to Ilcr .Majesty's attorney-general for this colony. 

' 

VII. l'r<)l)isionalspcc{lications to be referred to attorney-[lencral, 
1dw 111rt!f !fttJe t:crtijlcate. Tlw }H'Ovisional specitication shall bo 
rcl'ened to the attm·ncy·gcueral, who shall be at liberty to call to hi~ . 
aid StH:h scientific or other person as he may think fit, and cause to 
ue paid tu such person hy the applicant such l'cmuncration as the 
attorney-general shall appoint ; an<l if the . attorney-general bo 
satisfied th.at the 1,rovisional SJlecification <lescribcs the nature of 

•• 

' 
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the invention, he shall allow the same, and give :t certificate of his 
allowance, and such certificate shall be 1iled in the office of the 
colonial secretary, and thereupon the invention therein referred to 
may, <luring the term of six months from the date of the application 
for letters patent for the said invention, be used and published . 
without prejudice to any letters patent to be granted for the same, 
:md such protection from the consequences of use and publication is 
hereinafter referred to as a provisional protection : Provided 
always, that in case the title of the invention or the provision:~! 
specification be too large or insufticient, it shall be lawful for the 
attorney-general to allow or require the aamc to be amended. 

VIII. Inventor ma:j deposit a complete ·'Peeijication to confer 
1"('1/ds. 'l'he applicant fm· letters patent for an invention, instead 
of leaving with the petition and declaration a JH'ovisional specifica
tion as aforesaid, may, if be thinks fit, file with the said petition 
and <ll•clm·ation an instrument in writing under his hand and seal 
(hereinaftm· called a complete specificatiou), particularly describing 
and ascertaiuing the nature of the said invention, and in what 
manner the same is to Lc performed, which complete spemficatiou 
shall be mentioned in such declaration, and the day of the delivery 
of eve1·y ~>uch llctition, ueclaration, and complete specification, shall 
be recorded at the office of the colonial secretary, an<l indorsed on 
such petition, declaration, and specification, and a certificate thereof 
given to 1>nch applicant or his agent, and thereupon, subject and 
without p1·cjudice to the provisions hercinafte1· contained, the im;en
tion shall be protected under this Act for the term of 1>ix months 
from the date of tllC application, and the applicant shall have dur
ing such term of six months the like powers, rights, and }H'ivileges 
as might have been confel'l'ed up(ln him by letters }latent for such 
invention, issued under this Act and lluly sealed as of the day of 
the date of tmch application ; and during t!ae continuance of such 
}lowers, rights, and privileges unul.'r this pi'Ovision, such invention 
may he used and published without prejudice to any letters patent 
to hl' gmntcd for the same ; and where letters patent arc granted 
in rl'spect of such invention, then in lieu of a condition for making 
void such letters patent in case such invention Le not described and 
!lliCl'l'tained by a subsequent specification, such letters patent shall 

· be conditioned to become void if such completl~ specification, filed as 
aforesaid, d(lcs not particularly describe and ascertain the nature of 
the ~>aid invention, and in what malmcr the same is to he performed·.; 
aud a COJlY of every such complete specification ~>hall be open to thQ 
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inspection of the public, as hereinafter provided, from th~ time of 
depositing the same, subject to such reguh~ious as the commission
ers may make. 

IX. Patent not to be invalidatecl by protection in fraud. In 
case of any application for letters patent for any invention, and the 
obtaining upon such application of provisional protection for such 
invention, or of protection for the same by reason of the deposit of 
a complete specification as aforesaid, in fraud of the true and first 
inventor, any letters patent granted to the true and first inventor 
of such invention shall not be invalidated by reason of such applica
tion, or of such provisional or other protection as aforesaid, or of 
any use or publication of the invention subsequent to such applica
tion, anu before the expiration of the term of such provisional or 
other protection. · 

X. Commissioners to cause protectioi~,S to be aclvertised. Where · 
any invention is provisionally protected under this Act, or protected 
by reason of the deposit of such complete specification as l).foresaid, 
the commissioners shall cause such provisional protection or sucJ>. 

• 
other protection as aforesaid to be advertised in such manner as 
they may see fit. 

XI. Application to be advertised, particulars of opposition,. 
The applicant for letters patent, so soon as he may think fit after 
.the invention shall have been provisionally protected under this 
Act, or where a complete specification has been deposited with his 
petition and declaration, then so soon as he may think fit after such 
deposit, may give notice at the office of the colonial secretary of 
his intention of proceeding with his application for letters patent 

• 

for the said invention, and tilerenpon the said commissi6ners shall 
cause his said application to be advertised in such manner as they • 
ruay see fit ; anti any persons having an interest in opposing the 
grant of letters patent for the· said invention shall be at liberty to 
leave particulars in writing of their objections to the said applic:~.-

• 
tion at such place, and within such time, and subject to such regu-
lations as the commissioners may direct. 

XII. Specification und objections to be refe.rretl to attorney
·general. So soon as the time for the delivery of such objections 
shall have expired, the provisional specification, or 'the complete 
specification {as the case may be) and particulars of objection (if 
any) shall be referred to the attorney-general. 

XIII. Poloer uj' attorney-general to order costs. It shttll be law
ful for the attorney-general, if he see fit, by certificate under his 

• 

I.-6 

• 

' 
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hand, to order by or to whom the costs of any bearing or inquiry 
upon any objection, or otherwise in relation to the grant of such 
lette~s patent, or in relation to the provisional (or other) prote<:tion 
acquired by the applicant under this Act shall be paid, and in what 
manner and by whom such costs aro to be ascertained; and if any 
costs so ordered to be paid be not paid 'vithin fourteen days after' 
the amount shall be so ascertained, it shall be lawful for the attor. 
ney-gcneral to make an order for the payment of the same, and any 
such ordt1r may be made a t~le of the Supreme Court to the effect 
that execution may pat'ls thereupon in common form. 

XIV. Power of attorney·,qeneral to warrant 8ealing patent .. -
Lieutenant governor to ltave discretion granting. Scire facias. It 
shall be lawful for the attorney-geneml, after such hearing (if any) 
as he may think fit, to cause a warrant to be made for the sealing 
of letters patent for the said invention, and such warrant shall be 
signed by three of the said commissioners, of whom two shall be 
members of the Executive Council, and shall set forth the tenor 
and effect of the letters patent thereby recommended to be granted, 
and shall direct the insertion in such letters })a tent of all restrictions, 
conditions, and provisos as he may deem usual and expedient in 
srch grants, or necessary in pursuance of the provisions of this Act; 
and the said warrant shall be the warrant for the making and seal
ing of letters patent under this Act, granting to tl1e applicant, his 
executors, administrators, and assigns, for a term not exceeding 
fourteen years, the sole right and liberty of making, using, exer
cising, aud vending the said invention .according to the tenor of 
the said warrant : Provided always, that the Heutenant Governor 
shall and may have and exercise a discretion in respect of the said 
warrant, and any letters patent thereby proposed to be made under 
this Act ; and the writ of scire facias shall lie for tho repeal of 
any letters patent issued under this Act in tho like cases as the 
same would lie in Englanq for the repeal of letters patent issned 
under the Gr~at Seal of the United Kingdom of Great B1•itain and 
]J:eland. , 

XV. PateA~t to be avoidable on 1Wil·payment of certain srtms • 
All letters patent for inventions granted under the provisions here- 1 

inbefore contained, sl1all be made subject to the condition that tho 
same shall be void, and that tfie powers and privileges thereby 
granted shall cease and determine at the expiration of three years 
and seven years respectively from the date thereof, unless there be 
paid before the expiration of the said three and seven years respcc· 
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'tively the sum or sums of money in the schedule t.p this Aat 
annexed ; and the payment of the ~:aid E!llms of Jllf.!I·'!Y shall be 
indorsed on the warrant for the said lettcts p:itent, and the colonial 
secretary shall issue under his band a certificate of such payment, 
and shall inliorse a receipt for the same on any lr.ttl!rs patent issued 
on such warrant, and such certificate 01 payment sh:.:l be evidence 
of the paj'ment of the several eums re~>pectively. 

XVI. Patent under public seal to be 'IJali(l in tlw colony. The 
commissioners, so soon after the signing of the ·"said warrant as 
required by the applicant for the let.ters patent, shall cJ.use to be 
prepared letters patent for the invention according to tbe tenor of 
the said warrant, and it shall.be lawful for the lieutenant governor 
to canse such letters patent to be sealed with the public seal of the 
colony, and such lctt«rs patent so scaled shall extend to the whole 
of the Colony of British Honduras. 

XVII. .:No patent to be issued after tltree montlts from elate of 
1oarrant. Provided always, that no letters patent, save as herein
after mentioned in the case of let~ers patent destroyed or lost, shall 
issue on any warrant granted as aforesaid, unless application be 
made for the issue of such letters patent within three months after 
the date of the said warrant. 

XVIII. No patent to be issuecl after e:epiration of protection 
given by tltis Act. Provided also, that no letters patent (save let
ters patent issued in lieu of others destroyed orlost) shall be issued 
or be of any force or effect unless the same be granted duriug the 
continuance of the pro,isional protection under this Act, or whc.re 
a complete specification has been deposited under this Act, then 
unless such letters patent be granted during the cont.inuance of the 
protection conferred under this Act by reason of such deposit, save 
that where the application to seal such letters patent has been made 
during the continuance of such provisional or other protection as 
aforesaid, and the sealing of such letters patent has been delayed by 
reason of any caveat or on application to the lieutenant governor 
against or in relation to th~ sealing of such letters patent, then such 
·letters patent may be sealed at such time as the Ii~utenant governor 
shall direct. · 

• 

XIX. F.tte;~t may be grant6Cl. ~o personal representative. Pro-
vided also, that where the applicant for such letters patent dies dur
ing the conthmance of the pro,r'isional protection, or the protection 

·by reason of the deposit of a complete specification (as the case may 
be), such letters patent may be granted to the executors or admin-

• 
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i!ltrators of such applicant during the continuance of such provisional 
or other protection, or at any time within three months after tho 
death of such applicant, notwithstanding the expiration of the term 
-of such provisional or other protection, and the letters patent 50 
granted shall be of tho like force and effect as if they hacl been 
granted to such applicant during the continuance of such provisiona 
or other protection. 

·XX. If patent clestroyecl or lost, otlter may be issuecl. }>ro
viclcd also, that in case any such letters patent sl1all be destroyed or 
lost, other letters patent of the like ter.or :!n<l effect, and sealed and 
dated as of the same day, may, subject to such regulations as tho 
commissioners may direct, be is~.ued under the authority of the war. 
rant in pursuance of which the original letters patent wero issued • 

XXI. Patent may be clat<Jcl as of tlte day of application. It 
shall be lawful to cause any letters patent to be issued in pursuance 
of this Act to be sealed and h~ar date as of the the day of the appli· 
cation for the same. 

XXII. Patent ante-dated. Any letters patent issued under this 
Act, sealed and bearing date as of any day prior to the day of the 
actual sealing thereof, shall be of the samo force and validity as if 
they had been sealed on the day as of which the same are expressed 
to be sealed and bear date: Provided always that, save where such 
letters patent are granted for any invention in respect whereof a 
complete specification has been deposited upon the application for 
the same under this Act, no proceeding at law or in equity sl1all be 
had upon such letters patent in respect of any infringement com· 
mittetl before the same were actually granted. 

XXIII. Putentj'or patented j'oreign inventions. W~ere upon 
any application made after the passing of this act, letters patent 
are granted in this colony for or in respect of any invention first 
invented in the United Kingdom of Great Britain and Ireland, or 
in any foreign country, or in any other British colony, or by the 
subject of any foreign power or state, and a patent or like priv
ilege for the monopoly or exclusive usc or exercise of such invention 
in the Uuited Kingdom of Great Britian and Ireland, or in any for· 
eign country, :>r in any other British colony is there obtained, before 
the grant of such letters patent in this colony, all rights and privi· 
leges under such letters patent shall (notwithstanding any term in 
sueh letters patent limited) cease and be void immediately upon the 
expiration or other dete1·mination of the term during which the pat· 
ent or like privilege obtained in the United Kingdom, such foreign 

• 
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country, or other British colony (as the case may be) shall continue 
in force, or where mm·c than one such patent or like privilege i:i 
ohtaincd abroad, immediately upon the expiration or determination· 
of the term which shall first expire or be determinetl of such sen•ral 
patents or like pt·ivileges: Provided always, that no letters patent 
for or in rcsp~ct of any invention for which any such r,atent cr like 

11rivi!!'gc aR aforcRaid shall ha\'C bccn obtained iu the United King· 
dolll of Gt·cat Britain and Ireland, in any foreign country, or in any 
other British colony, :t.IHl which shall be granted in this colony after 
the expiration of the tcrm for which such vatent or privill•gc was 
granted or waa in forCl', shall be of any validity. 

XXIV. Patent not to prevent use of in1Jeutio1•s on bocml sltips. 
:Ko lct~ers p:~tent for any invention shall extend to prevent the usc 
of such invention in any ship or vessel t~ot registered in British 
Honduras, or for the navigation of any ship or vessel not registerc·d 
in British Ilonuuras which may be in any pm·t of this colony, or any 
of the waters within the jUI·isdiction of the courts of this colony, 
where such invention is not so usetl fur the manufacture of any goods 
or commodities to bo ven<led within or exported from the colony: 
Provi<i<Jd always, that this enactment shall not extend to the ships 
or vessds of any foreign state of which the laws authorize the sub
jects o~ such foreign state, having patents or like privileges for the 
cxch!8ive usc or exercise of inventions within its territories, to pre· 
·;cnt or interfere with the m;c of such inventions iu British sltips or 
'·cssels while in the ports of ~uch forcign state, or in the water:> 
within the jurisdiction of its courts, where such inventions arc not 
so used for the mannfactUI'e of goods and commodities to be vetHlell 
within or exported from the territories of such foreign state. 

XXV. Specf{icathms to be filed .E'm·ollment 'llOt necessary. All 
)~tters patent to be granted under this Act (save only letters pat
ent granted after the filing of a complete spl.'cification) shall require 
the spccification thereunder to be filed in the colonial secretary's 
ofiice~ instead of requiring the same to he enrolled, and no enroll
ment shall be requisite. 
. XXVI. Spec(fication to be preser~Jed in Secretary's o.tfice. 

Every specification to be filed in pursuance of th · -:Jondition of any 
letters patent shall be filed in the colonial secrt :..ry'M office, nnd 
eYcry provisional specification and complete spccification left at tho 
ollice of the colonial secl'llt:wy, olt tho applieatiou for any lctterH 
patent, shall forthwith after the grant of the letters patent, or if no 
letters patent be granted, then immediately after the expiration of 

• 
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~ix months from tl:e t.imc of ~:~uch application, be filed Ullll preserved 
.l .. ;. 

in the said oflice ; and in case reference is made to drawings in any 
t::pecification depositt~d or tiled under this Act, an extra copy of such 

• 

drawings shall be left with such specification. 
XXVII. 'Copies of .<~pec(fieations to be open to inspection. 'l'he 

commissioners shall cause true copies of all specifications (other 
than provisional spccitications), disclaimers, and memoranda of 
alterations filed under or in pursuance of this Act, and of all pro· 
visional specifications after the term of the provisional protection 
of the invention has expired, to be open to the inspection of the 
public at the oflicc of the colonial secretary at all reasonable times, 
subject to such regulations as the commissioners may direct. 

XXVIII. Rq1ister of patents to be kept. There shall be kept at 
t'bc colonial secretary's otlicc a book or books to be called the Heg
ist~· of Patents, wherein shall Lc entered and recorded, in chrono. 
logical order, all letters patent granted under this Act, the deposit or 
filing of speciflcations, disclaimers, and memoranda. of alterations 
filed in respect of such letters patent, all amendments in such letters 
patent and specifications, all confirmations and extensions of such 
letters patent, the expiry, vacating, or canceling of such letters 
patent, with the dates thereof respectively, :mel all other matters 
and ihings affecting the validity of such letters patent :ts the com
missioners may tlirect ; and such register, or a copy thereof, shall 
be open at all convenient times to the inspection of the public, sub. 
ject to tmch regulations as the commissioners ma.y make. . 

XXIX. Re[!ister oj'proprietors to be /~ept. There shall be 'kept 
at tuc colonial ;;ecreta.I·y's otlicc a book or books entitled the RL·g
ister of Prop1·ietors, wherein shall be entered, in such manner as the 
commissioner shall direct, the assignment of any letters patent, or 
of any sha~·c or inter-:st therein, and any license undct·letters patent, 
with the name or names of any person or persons having any share 
or inten:st in such letters patent or license, the date of his or their 
acquiring such lcttci'S pat('Jlt, slmre and interest, and any other mat
ter or thing relating to or affecting the proprietorship in such letters 
patent or license; and a copy of any entry in sucl1 book, certified 
under the hand of the colonial secretary, shall be given to any person 
requiring the same, on payment of the fc•es hereinafter provided ; 

. and such copies, so certified, sllall l1c received in evidence in all 
courts and in all proeccJings, and shall be prim<1.fucie proof of tbe 
a:;;signmcnt of such letters patent, or share and interest therein, or of 
the license or proprietorsllip as therein expressed: Provided 
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nhvays, that until such entry shall have t.Jccn made .. the grantee or 
grantees of the letters patent shall be deemed and taken to be, the 
sole and exclusive 1)roprietor or proprietors of sPch letters pat
ent of all the licenses and privileges thereby given and granted ; 
and :my writ of scire facias to repeal such letters patent may 
}Je issued to the provost marshal in case of the grantee or 
grantees residing in this colony, and in case such grantee or 
grantees do not reside in tho colony, it shall be sufficient tc- 5le such 
writ in the clerk of the court's office, and serve notice in writing 
thereof at the last known residence or place of business of such 
grantee or grantees; and such register, or a copy, shall be open to 
the inspection of the public at the colonial secretary's office, subject 
to such regulations as the commissioners may make. 

XXX. Falsification or for,gery of entries in Registm·s. If any 
person shall willfully make or cause to be made any false entry in the 
said register of proprietors, or shall willfully make or forge, or cause 
to be made or forged, any writing falsely purporting to be a copy 
of any entry in the said book, or shall produce or tender, or caustl 
to be produced Ol' tcudet·ed, in evidence any snch writing knowing 
tlw same to be false or forgcu, he shall be guilty of a misdemeanor, 
and shall be pnnishetl by fine and imprisonment accordingly. 

XXXI. Ent1·ies may be cxpun[led or ·variecl. If any person 
shall deem himself aggrieved by any entry made under color of this 
Act in the said register of proprieto1·s, it shall be lawful for such 
person to apply by motion to the Supreme Court, or by a summons 
to the cl1ief justice in chambe1·s, for an orde1· that such entry may 
be,expunged, V!\Cated, or varied; and upon any such :~.pplication the 
said court or chief justice l'espectively may make such order t(}r 
expunging, vaca6ng, or varying such entry and as to the costs. of 
such application, as to the said court or chief justice may seem fit; 
and the colonial secretary, on the production to him of any such 
order for expunging, vacating, or varying any such entry) shall 
expunge, vacate, or vary the same according to the requisitions of 
such order. 

XXXII. JJisl'lctimers, and memoranda of alterations. Any per
son who, as grantee, assignee, or otherwise, shall obtain letters pat
ent for the sole making, exercising, ,·ending, or using of any 
invention, and in case the original patentee 01 }latentees hath ol' 
have departed with his Ol' their whole or any part of l1is or their 
interest by assignment to any other person or persons, such patentee, 
together with snch assignee or assignees, if part only hath been 

' 
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assigned, and the assignee or assignees, if the whole hath been 
assigned, may, if ue or they think fit, lodge with the colonial secre
tary an application for leave to enter a ·diflclaimer of any part of 
either the title of the inventiou or of the specification, stating the 
reason of such disclaimer, or to cuter a memorandum of any altera. 

. tion in the said title or specification, not being such disclaimer or 
such alteration as shall extend the exclusive right granted by the 
said letters patent ; and all such applications s:1a!l be refoned by 
the commissioners to the attoruey·genoral ; and every such dis
claimer or memoraud!tm of alteration, when approved by the attor
ney-general, certified Ly llis fiat and signature, and being filed in 
the colonial secretary's oflice with the specification to whieh the 
same relates, shall be deemed and taken to be part of such letters 
patent or such sJ:)eeitication in all courts whatever : Provided 
always, th:it any person may lodge with the said colonial secretary 
a. caveat against such disclaimer or alteration, and ~"'very such caveat 
shall be referi"ed by the commissioners to the attorney-general ; and 
c,uch caveat, Leiug so entered, shall give the party entering the same 
a. right to have notice of the application being heard by the 
a.ttomcy-gcncral : Provided also, that no sneh disclaimer or altera
tion shall be receivable iu evidence iu any action or snit (save and 
exeept by any proceeding by scire facias) pending at the time when 
such disclaimer or alteration was tiled; but in every such action or 
suit the original title and specification alone shall be given in evi
dence and deemed and taken to be the title and specification of the 
invention for which the letters patent shall have been granted : 
Provided also, that it shall be lawful for the attorney-general, before 
granting such fiat, to require the party applying for the same to 
advertise his disclaimer or alteration, in such manner as to the attor
ney-general shall seem right, and shall, if he so require such adver
tiseoent, certify in his fiat that the same has been duly made : 
Provided also, that such filing of any disclaimer or memorandum of 
alteration in pursuance of the leave of tho attorney-general, ccrti· 
fied as aforesaid, shall, except m cases of fmud, be conclusive of 
the right of the party to enter such disclaimer or memorandum of 
alteratioll ; aml no objection shall be allowed to be made in any 
proceeding upon or touching such letters patent, specification, dis· 

. claimer, or memorandum of alteration, on the g1·onnd that the party 
entering such disclaimer or memorandum of altemtion had not suf
ficient authority in tha.t behalf: Provided also, that no action shall 
be brought upon any letters patent in which, or in the specification 

• 
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of which, any disclaimer or memorandum of al~erat.ion shall h:i.vo 
been filed, in respect o~ any infrit~gement committed prior to the 
filing of such disclaime1' Ol' memorandum of alteration, unless the 
attorney-general shall certify in his fiat that any such action may be 
brought notwithstanding the entry or filing of such disclaimer or 
memo rand urn of alteration. 

XXXIII. Prolonuation of term of patent. If tho grantee of . . ' 

any letters patent as aforesaid shall advertise, in such manner as the 
commissioners may direct, t!.:at he intends to apply to the commis
sioners for a prolongation of his term of sole using and vending his 
invention, and shall enter with the colonial secretary a petition 
addressed to the lieutenant govemor to that effect, it shall be lawful 
for any person to enter a caveat against the same with the colonial 
secretary ; and, notice being first given, to any }Jerson or persons 
who shall have entered such caveats, the petitioner shall be heard in 
person, or by his counsel or agent and witnesses, to prove ·his case, 
anu the }lersons entering caveats shall likewise he heard in person, 
or by their counsel or agents and witnesses, whereupon, and upon 
bearing anu inquiring of the whole matter, the commissioner"' arc 
hereby authorized and empowered, if they shall think tit, to author· 
izc to issue their warrant for the 'grant of new lettel'S patent for 
the said invention for a term not exceeding seven years or any 
shorter period than that prayed, after the expiration of the first 
term : ProviJed always, that no sueh extt>nsion shall he grautetl if 
·a petitio:1 for the same shall not have been pt·escntcd before the 
expiration of the term sought to be extended. 

XXXIV. Commissioner.~ 1uay warrant e~tensio11s. If in any 
petition for the extension o.f the term for whieh the letters patent as 
aforesaid have been granteu, presented before the expiration thereof, 
it be set forth that the grautee thereof has heen unahiP to obtain a 
due remuneration for llis CXllense ;md labor in }Jerfecting such inven
tion, and that an exclusive right of using and veno.ing the same for 
the further period of seven years in addition to the term in such 
patent mentioned will not suffice for hi~ rdmbursement and remun
eration, tlwn upon consideration of tli'J same in manner aforesaid the 
commissioners may, if they think fit, grant their warrant for the 
<!xtension thereof for a term not exceeding fourteen ycm·s, or any 

• 
shorter }>criod than that prayed, aftt>r the expiration of such first 
term. 

. XXXV. Grant of ne~o letters patent, extendinu period. It shall 
be lawful to grant auy such extension either to an assignee or 

' 
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assignees, or to the 01·iginal patentee or patentees or to an assignee 
or assignees and original patentee or patentees conjointly. 

XXXVI. Wan·ant and sealing such letters patent. In the grant
ing of any new letters patent, extending the term for which tho 
original letters patent were granted, tho warrant of the commis
sioners shall be a sufficient authority for the !lealing of any new 
letters patent, and for the insertion in such new letters patent of any 
restrictions, conditions, and provisions in the said warrant mentioned; 
and tho lieutenant governor shall thereupon canso letters patent, 
according to the tenor and effect of such warrant, to bo made and 
sealed in the manner herein directed for lette. s patent issued under 
the certificate of the attorney-general and the commissioners' war
rant thereupon : Provided always, that such new letters patent 
shall be scaled and bear date as of the Jay after tho expiration of 
"the term of the original letters patent, which may first expire. 

XXXVII. In action for iJ!(ringement,pm·ticulars to be clelioercd. 
In n.ny action in the Supreme Court for the infringement of lettt~rs 

patent the plaintiff shall, two weeks at least previou~ly to the entl'r· 
ing of his complaint, deliver or cause to be delivered to the p·~rsom 
against whom such action is intended to be b1·ought, particulars of 
the breaches inttHded to be complained of in such action, and the 
defendant, on pleading or :filing any notice of defense thereto, shall 
deliver with his pleas or notice, and the pl'Osccutor in any proceed· 
ings by scire facias to repeal letters patent slmll deliver with hi& 
declaration, }}articulars of any objections on which he means to rely 
at the trial in support of the ·~leas in said action, or of the tmgges
tions of the said declaration in the proceedings by ,;eire facias 
respectively ; and at the trial of such action or proceeding by s:!ire 
facias no evidence shall be allowed to be given in support of any 
alleged infringement, or of any ebjcction impeaching the validity 
of such letters patent, which <Jhall not be contained in the particulars 
delivered as aforesaid : Provided always, that tlw place or places 
at or in which and in what manner the invention is alleged to have 
been used or published prior to the date of the letters patent ~hall 
be stated in such particula;s: Provided also, that it :Jhall and may 
be lawful for the chief justice at chamber~:! to allow tmch plaintiff 
or defendant or prosecutor reepectively to amend the particulars 

. delivered as aforesaid, upon such terms as to tmch judge as t~hal! 
seem fit : Provided also, that at the trial of any proceeding by sci~e 
facias to repeal letters patent the dcfendar• t>hall be C1!t.itled to 
begin and to give eviclencc in support of such letters patent, and iu 
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case evidence shall be adduced on the part of the prosecutor 
impeaching the validity of such letters patent, the defendant shall 
be entitled to the reply. 

XXXVIII. Supreme Court may urant injunctions. In any 
action in the supremo court for the infringcmeut of letters patent, 
it shall be lawful for the court if then sitting, or if the court be not 
sitting then for the chief justice, on the application of the plaintiff 
or defendant respectively, to make such order for an injunction ::md 
inspection or account, and to give such directions respecting such 
injunction, inspection, and account, and the proceedings therein, 
respectively, as to such court, or chief justice may seem fit. 

XXXIX. Particulm·s to be ?'c[Jardecl In taa~ation of costs. In ta:c· 
ing the costs in any action in the Supreme Comt regarJ !lhall bo 
had to the particulat·s delivered in such action, and the plaintiff and 
defendant respectively shall not be allowed auy costs in respect of any 
]>articular unless certified by the chief justice to have been provetl by 
such plaintiff or defendant respectively, without regard to the gcn· 
cral costs of the cause ; ·and it shall be lawful for the chief justice 
to certify ou the record that the validity of the letters patent in tho 
declaration mentioned came in question ; and tl!c record with such 
certificate bciug given in evidence in any suit or action for iufring. 
ing the said letters patent, or in any p:·oceetling by scire facias to 
repeal the lettm·s patent, shalt entitle the plaintiff in any such suit · 
or action, or the defendant in such }lrocecding by scire facias, on 
obtaining a decree, dect·etal order, ot· final judgment, to his full 
costs, charges, and expeuses, taxed as between attorney and client, 
unless the chief justice shall certify that the plaintiff or defendant 
respectively ought not to have such full costs. 

XL . .z;~es and payments in letters patent to be as in scl!eclule. 
'£here shall be paid in respect of letters patent applied for or issued 
a'i herein mcntionctl, the filing of specificatious and disclaimers, cer
tificates, eutrics, and scan:hes, allll ot:tcr matters and things men· 
tioued in the schct1ule to thii:! Act, such fees as at·e mentioned 
in the said schCilulc ; aud there shall be made unto and for 
ttc usc of Her 1\Iajcsty, her heirs and successors, to be applied to 
the purposes of the government of thir:; colony, for or ~u respect of 
the wnl'l"a.nts and certificates mentioned in the said schedule, or the 
paper on which tho same respectively arc written, the· payneuts' 
meutioncd in tl!o said schedule ; anll no other foes shall be levied, 
or payments, except as hereinafter mentioned, taken iu respect to· 

• 

' 

• 
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such letters patent and specifications, and the m2ttors and thinrts in 
such schedule mentioned. 

0 

XLI. Payment of fees to a!tvmey-general ancl colonial secretary • 
Provided always, th~t nothing herein contained shall prevent tho 
payment t.o the attorney-general on tho investigation of each appli
cation, caveat, disclaimer, and memorandum of alterations, incluJ • 
ing certificate or report, or certificate and report, and in cases of 
opposition to the granting of lettet·s patent, anll. to the colonial 
secretary for office or othcr.copies of documents in his office, ami in 
respect of the additional duties imposed on him by this Act, of the 
fees fixed in the schcll.ule hereunto annexed. 

XLII. IJefrayment of expenses incurred uncler Act. It shall be 
lawful for the Lieutenant Governor and Council to allow from time 
to time the necessary sums for the defraying tbe current and inci
dental expenses by virtue of this Act, and the sums to be so allowed 
shall be paid out of such moneys as may be provided by the Gen
eral Assembly for that purpose, or if no moneys be specially pro
vided for them, from any unappropriated moneys in the public 

' 

treasury. 
XLIII. Forms in scltcclule rnay be used. The several forms in 

the schedule to this Act may be used for and in respect of the sev
eral matters therein mentioned, aJl(l the commissioners may, when 
they think fit, vary such forms where occasion may require, and 
cause to be printed and circulated such other forms· as they may 
think fit to be used for the purposes of this Act. 

XLIV. Patent granted out of colony. No letters }latent herP.· 
after to be obtained in Great Britain or elsewhere, for the exclusive 
privilege of any trade or manufacture, or any invention in counec· 
tion therewith, shall be of any validity or effect in this colony, 
unless letters patent for the tn·ivill'ge of invention in respect of 
which such foreign letters p:ltent may havo been obtained, shall Le 
gmnted and issued in pursuance of tLis Act, nor until all the pro
visions and requirements of this Act shall have been complied with 
in respect to letters patent. 

XLV. Interpretation of terms. In the construction of this Act 
the following expressions :;hall have the meaning3 hereby assigned 
to them, unless such meanings be repugnant to or inconsistent with 
the context : · 

'l'he expression the " commissioners " shall mean the cowmis· 
sioners for the time being acting ln the execution of this Act : 

The expression "chief justice" shall include any pet·son 
• 

• 
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appointed to act as chief justice during a vacancy in the office, 
and any senior or other puisne judge of the Supreme Court acting 
in the place of the chief justice during his absence or incapacity, 
and also any person appointed acting chief justice during such 
absence or incapacity : 

1'hc CXJ)ression " colonial secretary" shall include any person 
who shall be appointed to act as colonial secretary during any 
vacancy in the office, t~:nd any 1)erson appointed to act or acting for 
such officer during the absence on leave or incapacity of the colonial 
secretary : 

The expression" the attorney-general " shall include any person 
who shall be appointed to act as attomey-gcneral during any 
vacancy in the office of attorney-general, and any person appointed 
to act for the attorney-genet•al during his absence or incapacity : 

The expression "invention" l:!hall mean any manner of new 
manufacture, th«;~ subject of lettl'l'S patent and grant of privilege 
within the meaning of the Act of the Imperial Parliament passed in 
the twenty-first year of the reign of King James the First, chapter 
tbree, entitled An act conceming monopolies, and dispensations 
with penal laws and the forfeitures thet·eof•: 

The expressions "petition," "declaration," "provisional spcci· 
fication," "warrant,'' aml ''letters patont" respectively shall mean 
instruments in the form and to tho effect in tho schedule hereto 
annexed, subject to such alterations as may from time to time be 
matlc therein under the powers and provisions of this Act. 
· XLVI. Short 'title. In citing this Act in other Acts of the Leg· 

islature, inat1·uments, aml proceedings, it shall be sufficient to use 
the expression" The Patent Law Amendment Act, 1862." 

XL VII. Operation suspended until C01tfirmation of .Act, &c. 
This Act shall not come into operation until Her Majesty's gracious 
allowance and confirmation thereof shall have been communicated 
to the Legislative Assembly, or made public by proclamation by 
His Excellency the Lieutenant Governor. 

• 

• 
• 

• 
• 



• 

• 

• 

• 

• 

' 

• • 

' 

94 FOREIGN LAWS . 
• 

The ScuEt>ULE to whioh this Act refers • 
• 

• 

FEEs to be paid. r. 
• ' 

1. To Colonial Secretary . 

On leaving petition for grant of letters patent •••••••••••••••••••••••••••• 
On notice of intention to proceed '"ith application •••••••••• , ••••••.•••••• 

· 0&1 sealing Of letters patent or duplicate .... .....•.....•....••..••..•••... 
On filing spccific.ation .. •..... · ............. : . .•..•....•..• , .... , •.....• 

• 

. On certificate of payment at or before the expiration or the third year .••••••• 
·. On certificate of payment at or before the upirntiou of the seventh year., ••• 

On leaving notice of objections .. ...................................... . 
Every sen;rch or inspection, per hour or lese .• ••...•..••.....•.•....••. , •• 

• 

$ Rle, 
0 4 
9. 2 
I) 0 
0 4 
2 0 
8 0 
0 2 
0 2 
·1 0 • 

1 0 

Entry Of nsaigntnent or license. . . . . . . .......•......................... 
CertifiCate of assignment or license ..•.......... , .•. , ..... , ..... , ..•...• 
Filing application t'or disclaimer . .••..••••••....••.....•.. .- ......•.•..•• 
Ctlvent against disclaimer ..•.......•..............••..•....••••..•..... 

0 4· 

Copies of documents, per folio of 110 words •• , , • , • , • , ••••••.•••••••••• , •• 
On each certificate on copy . .......••........•.••.••...•.....•...•.•... 
}"or preparing each nd,·ertisement . ........•............•.......•.••...• 

' . 
2. To the Attorncy-GmeJ·al. 

0 4 
0 2 
0 3 
1 0 

Uy the r Jrson opposing a grant or letters patent, including summons .•••.••• 16 0 
Dy the p~titioner on hearing the case of opposition, including summons. , .. · , 16 0 
lly tho petitioner for the hearing previous to the lint of the Attorney.GenerRl 

allowing a disclaimer or memorandum of ultemtion in letters patent and 
'fi • 1 t . spec1 cntton. . • . . . . . . . . • . . . . . . • . . . . . • . • • . • . . . . . .. • . • . . . • . . . . . . . . . . . 4 · U 

Dy the person opposing the ailowance of such disclaimer or mcmorllndum of 
alteration, on the hearing of the case of opposition .••••••••••••.•••• , • • • 14 0 

• 
Dy tlw petitioner for the fiat of the Attorney-General allowing a disclaimer or 

memorandum of alteration on letters patent and specification ............ 16 0 
On investigation of each application, and certificate and report thereon ....... 10 0 

P.A.YMENTS to be made to the Colonial Secretary and accounted for to the Public 
Treasurer. 

On scaling letters patent. . . . . . . . . . . . . . . . . . . . . . . . • . . • . . . . . . . . . . • . . . . . . . 25 0 
On every assignment or license .. ...........•.•.... , . . . . . • . . . . . . • . . . . . . . 6 0 

• 

At or before the expiration of the third year ............................. 150 0 
At or before the expiration or the seventh year.. • • • • • • • • • • • • • • ••••• :, • , .100 0 
On duplicate of letters patent lost or destroyed...... • .. .. • .. .. • • .. • .. .. .. II 0 

' 

FonYs. 

No. P,iition. 
· To llis Excellency the Lieutenant Governor of the Colony of British Honduras. 

The humble petition of [lure insert the 11ame and address of tlte petitioner] 
Showetb, 

That your petitioner is in possession of an invention for 
. [the title of thdnvmtion] 

• 

• 

• 

• 

• 
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which invention he believes will be of great public utility; that he is the trae and first 
inventor thereof ; and that the same is not in use by any o~her person or persons, to 
the best of hi. :Uowledge and belief. 

Your petitioner therefore humbly prays that your Excellency will be pleas&! to 
grant unto him, his executors, administrators, and assigns, letters patent for tho 

' 
colony of British Honduras, for the term of fourteen )'ears, pursuant to, t!Je statutClt 
in ~hilt case made and provided. . · 

• 

And your petitioner will ever pray. 
• 

No. .Declaration. • 

I 1 of , in the colony of British IIondur'ls 
sincerely declare that I am iu possession of an invention for, &c. 

[ tk title lUI in petition J 

• 

• 

• 

'" • 

1 do solemnly and 

. ' 

which invention I believe will be of great public utilitr; ,that I am the true and first 
' . 

Inventor thel'eof; and that the same is not in use by any other person or persona, to 
the best or my knowledge and belief; [where a compute "]]tcification is to be filed with 

• the petition and dtclaralion, insert these 1oords: " and that tha instrument in writing 
under my hand and seal hereunto annexed, particularly describes anll ascertains tho 
nature of the said invention, und the manner in which the same is to be performed;"] 
And I m11ke this declaration, conscientiously believing the same to be true, and by 
virtue of the provi8ions of a}l Act made and passed in tht session of parliament held 
in the fifth and sixth yenra of the reign of .!lis late Majesty King William the Fourth, 
intituled "An ActJo repeal an Act of the present session of Parliament, intituled; 
. '' ' An Act for the more effectual abolition of oaths and affirmations taken r 1 made 
"' in various departments of the state, and to 11ubstitute declarations il! lieu tliercof 
" ' and for the more entire suppression of voluntary and oxtra judicial oaths and 
·~ affidavits,' and to make other provisions for the abolition of unnecessary oaths." 

· No. 

Declared nt 
before mc1 

in British Honduras, this day of 
• 

0. D., • Judge of Supreme Court • 
or 

Justice of the Peace • 

Prot,~ional Specification. 

I do hereby declare t~e nature o! the said invention for 

. to be ns follows : 
[ inurt title (18 in petition] 

• 

[ltere insert description] 
Dated this day of A. D. 

(1o be aigned bg the applicant f)'f' hia agent.) 

Reference. 

. [To be indoraed ~ the ptliliQ!l.] 

A. B. 

• 

. ' 
".l'be commis~iouers of patents for inventions refer this petition to the o.ttome1.l: . 

• 
. general, to consider what m11y properly be don6 therein. 

• 

A. B., .Member of Oouncil 
(}. D., llfember of Oouncil. 
E. F. 

• 
Three of the 

commissioners 
o.f patents • 

' 

• 

• 

• 

• 

• 

~ 

• • ., 
• 

• 

• 
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• 

Ce1·tijicate of the Attorney-General, and Warrant thereon of the 
Commissioners • 

• 
. In obedience to the order of the commissioners of patents referring to me the 

petition of , of , to conside_r what may be properly done thereon, 1 do 
hereby certify a1 follows : That the said petition sets forth that the petitioner . 

[ allrgatio1111 of the petition] : 
.And the petitioner humbly prays, 

[prayer of tlte petition] : 
Thnt in support of the allegations contained in the said petition, the declaration of 

· the petitioner has been laid before me, whereby he solemnly declares that 

• 

[allegations of tlte declaration] : 
That there bas also been laid before me [a provisiondl specification signed 

and also a certificate , ] Oi' [a complete specification, and a certificate of the 
filing thereof], whereby it appears that the said invention wns provisionally protecte(l 
[or protected) from the day of 1 A. n. , in pursuance of the 
statute: . 

That it appears the said application was duly advertised: 
Upon consideration of all the matters aforesaid, and as it is entirely at the hazard 

of the said petitioner whether the :mid invention is new or will have the desired sue. 
cess, and ns it may be reasonable to encourage nil arts and inventions which may be 
for the public good, I am of opinion that letters patent may be granted unto the 
petitioner, his executors, administrators, am\ assigns~ for his said invention within 
the Colony of British Honduras, for the term of fourteen years, according to the stat. 
ute in that case made and provided, if the Lieutenant Governor shall be graciously 
pleased so to do according to the tenor and effect following:-· · 

[ Ste mxt Form.] 
day of A. D. Given under my hand this 

G. H., Attorney-Gen~ral. 
We, the undersigned, commissioners of patents for inventions in British Hon

duras, do warrant hereby the issue of letters patent, a'ccording to the tenor and effect 
above set forth. 

DRITISR IJoNnURAB SS. 

.A. B. 
c. IJ. 
E. F. 

llfcmbers of the 
Executive Council 

Letters Patent. 

Three of the 
• • commiSSioners 

of patents. 

• 

VrcTona, by the Grace of God, of the United Kingdom of Great Britain and 
Ireland Queen, Defender of the Faith. 

To nil to whom these presents shall come, greeting 
Whereas hath by his petition humbly represented unto the Lieutenant Gov. 

ernor of our Colony of British Honduras, that he is iu possession of an invention for 
, which the petitioner conceives will be of great public utility; that he is tho 

true and first inventor thereof, and that the same is not in use by any other person or 
persons, to the best of his knowledge and belief; the petitioner therefore most hum· 
bly prayed that we would be most graciously pleased to grant unto him, his executors, 
administrators, and assigns, our letters patent for the eole use, benefit, ond advantage 
of his said invention within our said Colony of British llondura~, for the term of 
foul'teen.years, purs••ant to the statutes in that case made and provided: 

• 
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. · .[And whereas the .said · hat!l .particularly ·described .and .1\sccrtaincd the 
nnture of:the·SAid invention, .and in-what manner the same is to be performed, by tlll 

·lnstt11mcnt in writing under· his hand 'IUld seal1.1lnd ,has caused the same ;to be duly 
filed in ·the office .of the colonial secretary :] 

.And we, being wllling.to give encourogement· to all arts. and inventions which may 
·be for the public goad, ·are graciously ·pleasod to .• condescend to the pe~i\ionera' 
.request: .Know ·ye t.herefure, that .we• of our especial geace, certain knowledge, and 

• 

mere motion, 'have given and g~nted, and· by these ·presents .for us, ·our heirs and 
successors, do give and .grant cnto the sliid , .his executors, administrators, and 
assigns, Ol!r· especial license, -full power, ·sole privilege and authority, tb11t -he, the said 

, his execurors,. rulministro.tors, and assigns, end evecy·of. them, by himself and 
themselves, or ·by his and tl1eir deputy or deputies, servants or .agents, or such others 
ns be the said , his· executors; administrators, or assigns shall at any time 

• 
with, and no others, from time to time .and at all ·times hereafter, during the term of 
years herein expressed, shall and lawfully mo.y·make.-nse, exercise, and vend his said 
invention within our said colony of British UondUl"J.B, in such manner as to him the 
said , his executors, administrators,- 'lind assigns, or any. of them, shall in bis or 

• 

their discretion seem meet.; and that he the. said , his executors, administrators 
and nssigns shall and lawfully .may.have and enjoy th!J whole .profit, bene1it, commo
dity, and advantage from time to time coming, growing, accruing, and arising by rca· 
son of tho said invention for and during the term of years herein mentioned; .to have, 
·hold, exercise, and enjoy the said licenses, powers, privileges, ~nd advantages herein· 
before granted, or mentioned to be :granted unto the -sLLi• 1 , 'bil' executors, 
administrators, and assigns for and during and unto the fu\1 end and term of fourteen 
yeare from the day of . A, n. next and immediately ensuing, 
according to the statute in such case made and provided; and to ·the end tbl\t he the 
said , his executors, ndministrators, and assigns, and every of ·them, may have 
and enjoy the full' benefit nnd·the sole use and exercise of ·the said .invention accord· 
iug to Qur g1·acious intention heTein,before declared, \fe do by these presents for us, 
our heirs and successors, require.and strictly command all.and every person nnd per
'l!ons, bodies politic and corporate, l!.nd .aU others our subjects whatsoever, of what 
estate, quality, c~grce, name, or cundition soever they be, ·Within our said colony of 
British Honduras, that neither they nor nny of them, at ·nny time during the continu. 
ancc of the said term of fourteon years hereby grunted, either directly or indirectly, do 
·make, use, or put in practice tho enid invention, or any part of the same so attained 
unto by the anid as aforesaid, nor in any wise counterfeit, imitate, or resemble 
·1he sumc, nor sho.ll make or cause to be made any addition thereunto or subtraction 
·from tho same, whereby to pretend himseU or themselves the inventor or inventors, 
devisor or davisora thereof, without the consent, license, or agreement of tho suid 

, his executors, ndministrators, or.nssigns, in writing under his or their banda 
and seals first had and obtained iu.lhat·behalf, npon such pains and penalties as can 
and may .be .justly inflicted on such offenders for their contempt of this our royal 
command, and further to be -ansiTerable to tho said , his executors, ndministra. 
.tor81 and aRsigns according to lo:w ior .his und their dnmages thereby occasioned ; 
nnd, moreover, we do ·by these presents for us, ou~ hoira and successors, will and 
l)Ommand nil an!l singular the justice!! of the peace, provost-ma\'Shnl, alcaldes, con· 
stables, and all other officers and ministers whatsoever of us, our heirs nnd successors, 
tor the time being, .that they or any of them do .not nor ahall .at any time during tlv 

• 

L 7 

• 

.~ . ' 
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said term hereby granted, In any wise molest, trouble, or binder the said his 
executors, administrators, or assigns, or any of ~hem, or his or their deputies, ser.;nls, 
or agents in or about the due and lawful use or exercise oC the af()resaid invention cr 
anything relating thereto: Provided always, and these <!Dr letters p11teut 11re and shall 
be upon this condition, that if at any tioie during· the .said term hereby granted it 
shall be m11de appear to us, our heirs or succesoors, or to the commissioners of 
patents In our said colony of British Honduras, thst tb!~ our grant is contrary to law, 
or prejudicial or inconvenient t.o our subjects in general, or that the said invention is 
not·a new invention as to the public use and exercise thereof, or that the Sllid 

• • 

is not the true and first inventor thereof within this our colony of British Honduras 
as aforesaid, these our letters patent shall forthwith cease, determine, nnd be utterly 
void to all intents and purposes, anything herein. before contained to the contrary 
thereof in anywise notwithstanding: Provided also, that these. our letters patent, or 
anything herein contained, shall not extend or be construed to extend to give privi· 
lege unto the said , his executors, administrators, or a~signs, or any of them, to 
use or imitate any invention or work whatsoever which hath heretofore been found 
out or invented by any other of our subjects whatsoever, and publicly used or eJ:ercised, 
unto whom our like letters patent or privileges have been already granted for the sole 
use, exercise, and benefit thereof, it being our will and pleasure that the said , 
his executors,· administrators, and assigns, and all and every other pe_rson and persons 
to whom like letters patent or privileges have been already granted as aforesaid, shan 
distinctly use and practice their severn! inventions by them invented and found out 
according to the true intent and: meaning of the same respective letters patent and of 
these presents : Provided likewise, nevertheless, and these our letters patent nrc upon 
this express condition [that if the said shall not particularly describe and ascer· 
tain the nature of his said invention and in what manner the same is to be performed, 
by im instrument in writing under his hand and seal, and cause the same to be filed in 
the· colonial secretary's office within six calendar months next and immediately after 
the date of these our letters patent ;) [and also if the said instrument in writing filed 
as aforesaid does not describe and ascertain the nature of the said invention, and in 
what manner the same is to be performed ;) and also if the said , his executors, 
administrators, or assigns, shall not pay or cause to be paid at the office of the 
colonial secretary the sums following; that is to say, the sum of fifty donars on or 
before the day of A. n. 1 nnd the sum of one hundred dollars on 
or before the day of A. n. ; and also if tho said , his exec. 
tors, administrators, or assigns, shall not supply or cause to be supplied for our ser· 
vice all such articles of the said invention as he or they shall be required to supply 
by the officers or commissioners administering the department of our service for the 
use of which the same shan be requi~ed, in such manner, 'at such time81 and at and 
upon such reasonable prices and terms as shall be settled for that purpose by the 
said officers or commissioners requiring the same, that then and in any of the sa.id 
cases these our letters patent,· aud an liberties and advantages whatsoever hereby 
granted, shan utterly cease, determine, and become void, anything herein-before con. 
taincd to the contrary thereof in anywise notwithstanding: Provided that nothing 
berein contained shall prevent the granting of licenses in such manner and for such 
considerations as they may by Jaw be granted; and lastly, we d9 by these prcs~nts, for 
us, our heirs and succe~sors, grant unto the 8aid. , his executors, administrators, 
and assigns, that these our letters patent, or tho filing thereof, shall be in and by all 

• ' • • 
•I ' ' • o' ............ . .... . - ,. .. . . . • 
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things good, firm, vnlid, sufficient, and effectun\ in the law according to the true 
mt~nt und meaning thereof, and shall be tl\ken, construed, and adjudged in the moat 
favorable nnd beneficial sense for the best advantage of the said 1 his execu
tors, administrators, and assigns, ·as well in all our courts of record as elsewhere, and 
by all nnd singular the officers and ministers whatsoever ot us, our heirs and sue. 
cessors, in our said colony of British Honduras ; and amongst all and ev~ry the 
subjecls of us, our heirs and successors, whatsoever and wheresoever, notwithstanding 
tl1e not full and certain describing the natura or quality of the sllid invention or of· 
the materials . thereunto condudng and belonging. In witness whereof we have 
caused these our letters to be made patent. ' 

Witness His Excellency , Lieutenant-Governor of our said colony of 
British Honduras, at Government House, Belize, the day of 
A. D. 1 in the year of our reign. 

Specification. 
To all to whom these presents shall come: 
I . , of , send greeting: 

• 

Wb~n:u.ll llcr most Excellent Majesty Queen Victoria, by her letters patent bear. 
' 

ing dote the day of , A. n. , in the year of her reign, did 
for herb•.M, her heirs and successors, give and grant unto the said her special 
license that I, the said , my executors, administrators, and assign~, or such 
others ns I, tbe said , my executors, administrators, and assigns, should nt any 
time agree with, and no otl•ers, from time to time, and at nll times therca[ter during 
the time therein expressed, should and lawfully might make, usc, exercise, nn1l vend 
within the colony of British llonduras an invention for [imert title·a8 in letters patent] 
upon the condition (amongst others) that I the said by an instrument in writ
ing under my hand and seal should particularly describe and ascertain the nature of, 
the said invention, and in what manner the same was to be performeu, and cause the 
same to be filed in the office of the colonial secretary within silt calendar months next 
and immediately after the date of the said letters patent: Now know ye, that I, the 
so.id , do hereby declare the nature of my said invention, and in what manner 
the same is to be performed, to be particularly described and ascertained in and by 
the following statement; (that is to say), [describe the invention]. 

In witness whereof I, the said , have hereunto set my hand and seal, 
• 
~ this day of 

C: .. 
A. D. • • 

A.. IJ. (SeaL) 

From Carpm. Pat. L. of W<Jrlcl, ~8. 

CAMBODIA •. 
' 

See FRANCE. ' 

• 
VALE LAW LIBRARY . 

• 
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An .Act respecting Patents of Invention. June 14, 1872, 35 
. Viot. c. 26; as mnended ormodifi~rf, by,later}f:t_ws.* · ·· 

• • • 

Preamble. Her Majesty, by and with .the advice and consent 
of the. Sen.ate au~ House of Commons of .Ct\nada, 'lnacts as fol· 
lows:-

PATENT·0FFICE CONSTITUTED. 
' . ' ' 

1 • .JJlinuter of agricultw·e to be commjssioner rf patents. There 
shall be attached to the department of agriculture, as a branch 
thereof, an office to be called the patent-office ; apd the minister of 
agriculture for the time being shall be the commissioner of pat.;nts; 
and it shall be the duty of the said commissioner to receive all 
applications, fees, papers, documents, ~nd models for patents, and 
to perf or~ all ac.ts and th~ngs requisite to the granting and issuing 
of patents of invpntions; and he slmll have the charge and custody 
of the books, records, pape1·s, models, machines, and other things 
belonging to tho said office. 

2. Seal to be made, ancl impresf!ions thereof to be receivefl in evi· 
dence. T~e commissioner shall cause fl seal to be made for the pur
poses of this Act, ~nd may cause to be sealed therewith patents and 
other instruments llDd copies proceeding from t4e patent-office; and 
all court.s, judges, and other persons whomsoever shall take notice 
of such seal, aqd receive impressions thereof in evidence, in like 
manner as impressions of the "Groat Seal are reco.ived in evidence, 

*At the larger law libraries through· 
out the United Sates one may consult the 
Canadian patent laws in the Statutes of 
Canada themsell'eB; where they may be 
found llB follows: 

' 
Act of June 14, 1872, Stat. 35 Viet, 

c. 26, Can. Stnt. 9'l. 
Act of May 23, 1873, 36 Viet. c. 44, 

Can. Stat. 129, 
Act of May 26, 18741 37 Viet. c. 44, 

Can. Stat. 190, 
Act of April 8, 18711, 8!1 Viet. c. 14, 

Cnn. Stat. 91 • 
.Act of May 211, 1883, 46 Viet. c. 1!1, 

Can. Stat. 881. 
These enactments may be found sep· 

• 

arntely in 20 Pat. Off. Gaz. 960, and 23 
Id. 2241. Carpmacls' Pat. L. of World 
gi\'"es them consolidated, placing the 
amendments taken from later laws in 
their connection with the sections Qf the 
law of 1872 amended. Richards' Digest 
of Patent Laws, &c. of Canada does the 
same ; he however adds : 

Act of :May 17, 1SE'~; and 
Act of April 19, 1884. 
The version given in the text is that 

!>f Mcs~rs. Carpmaels collated with that of 
Mr. Richards (the two do not materially 
differ) with the addition of the Acts of 
1882 and 1884 quoted from Mr. Richards' 
reprint. 

• 
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and shall also take· notice . of aud · receive· in: evidence, without 
further proof and without production· of the originals, copies, or'' 
extracts certified under the seal of the said office to be 'copies of or 
ext.racts from documents deposited in such office. . 

3. Commissioner to makemle8. · ·Publication·and ejfect. The 
commissioner may, from time to time, subject to 'the a}>proval.of 
the Governor in Council, make such rules and regulations, and pre~ 
scribe such forms, as may appear to him necessary 'and expedient 
for the purposes of this Act, and notice thereof shall be given in the 
·canada Gazette; and all documents, cxecute(l in conformity with 
the same and accepteC. by the commissioner, shall be held valicl so 
far as relating to proceedings in the patent-ofticc. 

4 • .Deputy commissioner and clerks. .Employes ii~ patent-office 
not to be concerned in patents. .IiJxception. The deputy of the min
ister of agriculture shall be thc'dcputy commissioner of patents of 
invention; and the Govcrnor'in Council may, from time to time, 
appoint such clerks and ofticcrs under him as·may be necessary for 
the purposes of this Act, and such clerks and· officers shall hold 
ofticc dnl"ing pleasure. No ofticer or employe of the patent-office 
shall buy, sell, or acquire, or traffic in an invention or patent, or 
1·ights to pattmts therefor ; antl every such purchase and sale, and 
every assignment vr transfer thereof ; by or to any officer or em
ploye as aforesaid, shall be utterly null and voi'd. But this shall 
not apply to any original inventor, or to the acquisition by bequest . 

• 

5.* Anmeal1·eport wul list of paten;ts .. ·Publications {)f spec{fv-
cations. The commh;sioner shall cause a report to be prepared 
annually and laid before Parliament of the proceedings under this 
Act, and shall, from time 'to time, aml at least once in each year, 
publish a list of patents granted, and may, with the ap1)roval of the 
Governor in Council, cause such specifications and drawings as may 
l>e doomed of interest, or essential parts thereof, to be printed from 
time to time for distribution or sale. 

\Vuo MAY OIITAI.:~ PATESTS • 
• 

G • .Any person may obtain (£patent for !tis invention, it not ltav
ing been t!ten in public 11se in Oanadnfor m01·e titan one year.
Form of patent. Proviso: 1olwt sltall not be patentable. Any per
son having invented any new and useful art, machine, manufacture, 

' 

"According to Richards' edition of the Carpmae!B' edition does not mention the 
patent law of CanBda, the text iB Section fact of amendment, but gives the section 
li "as amended by Act of May 23, 1873 ;" in the same language. 

• 
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or composition of matter, or any now and useful improvement on 
any art, macl1ine, manufacture, or composition of matter, not known 
or used by others before his invention thereof, and not being in 
public use or on sale for more tban one year previous to his applica
tion in Canada, with tho consent or allowance of the inventor thereof 

' may, on a petition to that effect presented to the commissioner, and 
on compliance with tho other requirements of this Act, obtain a 
patent granting to such person an exclusive property therein ; and 
the said patent shall be under the seal of the patent-office and the 
signature of the commissioner, or the signature of another member 
of tho Privy Council, and shall be good and avail to the grantee, 
his executors, administrators, or assigns, for the period mentioned 
in such patent; but no patent shall issue for an invention having an 
illicit object in view, nor for any mere scientific principle or abstract 
theorem. 

7. As to inventions for 1oldclt foreign patents have been taken 
out. But an inventor shall not be entitled to a patent for his 
invention, if a patent therefor in any other country shall have been 
in existence in such country more than twelve months prior to tho 
application for such patent in Canada ; and if during such twelve 
months any person shall have commenced to manufacture in Canada 
the article for which sllch patent is afterwards obtained, such person 
shall continue to have the right to manufacture and !;ell such article, 
notwithstanding such patent ; and under any circumstances, where 
a foreign patent exists, tho Canadian patent shall expire at tho· 
earliest date at which any foreign patent for tho same invention 

• exp1res. 
8. Rep1·esentatives of inventor may obtain tlte patent. The 

patent may be grantecl to any person to whom tho inventor entitlecl 
under the sixth section to obtain a patent has assigned or 
bequeathed the right of obtaining the same, or in default of such 
assignment or bequest, to the executors or administrators or otlzer 
le,qalrepresentatives of tho deceased inventor. 

[NoTE.* 'l.'he words in itnlics were nddcd by 36 Viet. cap. 44.) 
9. As to patents for irnpro:Jements on patented inventions. -~ 

Proviso. Any person who has invented any improvement on any 
1 

patented invention may obtain a patent for l.luch improvement, but· 
shall not thereby obtain the right of vending or using the original 
invention, nor shall tho patent for the original invention confer the 
right of vending or using the patented improvement. 

*Notes printed in this form nrc from Carpmaeb' edition. 

• 
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10. AB to joint application for patent. Ir.. cases of joint appli· 
cations, the patent shall be granted in the names of all the appli· 
cants ; and in such cases any assignment from one of the said 
applicants or patentees to the other, or to any person, shall he regis
tered in like mar.ncr as other assignments. 

CoNDITIONS AND FoRMALITIES, . -
11. JJeclaraticn to be made by application for a patent. Before 

whom. Awlicant to elect a domicile in Cmtada. Every inventor, 
before a patent can be obtained, shall make oath, or, when entitled 
by law to make an aflirmation instead of an oath, shall make an 
affirmation, tlmt he verily believes that he is, or, in the cass of the 
inventor being deceased, the applicant shall make oath or affirm 
that the person whose assignee or t•cpresentative he is, was the 
inventor of the invention for whicl1 the patent is solicited, and that 
the several allegations in the petition contained are respectively true 
and correct. Such oath or affirmation may be made before any 
justiue of the peace in Canada ; but if the inventor or the applicant 
is not at the time in Canaua the oath or affirmation may be made 
before any minister plenipotentiary, charge d' affaires, consul, vice
consul, or consular agent, holding commission under the government 
of the U nitcd Kingdom, or any Judge of a court of ?'ecord or a 
public notary, or the mayor or ut!ter c!def magistrate of any 
ci.ty, borough, or t01on corporate in the country in which the 
applicant happens at the time to be. 

[NoTE."' The words in italics were ad<letl by ::16 Viet. cap. 44.] 
12. Partic·ulars required in application. The petitioner for a 

patent shall for all the purposes of this Act elect his domicile at 
some known anrl specified place in Canada, and mention the same 
in his petition for a patent. 

13. Specification ancl clrawing, form o.f, ancl what to sltow. The 
applicant shall, in his petition for a patent, insert the title or name 
of the invention, and shall, with the petition, send in a specifica
tion. iu duplicate. 

14-. Commissioher may require .farther clrawings. JJrawings, 
lw1o <lispos6d of. 'l'he specification shall correctly and fully 
describe the mode or modes of operating contemplated by the 
inventor ; and shall state clearly and distinctly the contrivances 
and things which l1e claims as new; and for the usc of which he 

*Notes printed In this form arc from Carpmaels' edition . 
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olaims an exclusive proporty·and privilege ; it shall bear tho name' 
of the placo wher()c it is made, tho date, and be signed by the inven
tor; if.be be aliye (and if not' by the applicant) and two ·witnesses. 
in tho case of a. machine the specification shall fully explain th; 
principle and the several. modes in which it is intended to apply 
and work out the same ; in tho case of a machine, or in any otlwr 
case where the invention admits of illustration by means of draw
ings, the applicant shall also, with his application, send in dr:nvin"s 

. b 

in duplicate showing clearly all parts of the invention ; and each 
drawing shall bear the signature of the applicant or of his attorney, 
and shall have written references corresponding with the specifica
tion, but the commissioner may require further drawings or dis
pense with any of them, as he may see fit; one duplicate of the 
specification and of the drawings, if there :u·e drawings, shall be 
annexed to the patent of which it forms an essential part, and the 
other duplicate shall remain deposited in tl10 patent office. *But 
the said commissioner may, in his discretion, dispense with the 
said duplicate specification and drawing, and in }i('u thereof cause 
copies of the specification aud drawing, in print or otherwise, tube 
attached to the patent of which they 1-1hall form an essential part. 

[Non;, Tho words following t1c asterisk were added by 31) Viet. cap. 44.] 

15. Working model to be clelivaed to tlw commissioner.
Or specimens of ingredient.•. Exception as to c:I')Jlosive materials. 
The applicant shall also deliver to the commissioner, unless 
specially dispensed from so doing for some good reason, a. neat 
working model of his invention on a convenient scale, exhibiting 
its several parts in due proportion, whenever the invention admits 
of such model ; and shall deliver to the commissioner specimens of 
the ingredients, and of the composition of matter sufficient in 
quantity for the purpose of experiment, whenever the invention is 
a composition of matter; provided such ingredients :md composition 
are not of an explosive character or otherwise dangerous, in which 
case they are to be fm·nished only when specially required by the 
commissioner, and then with such }Jrecautions as shall be prescribed 
in the said requisition, 

CoNTENTS, DuRATION, SunRmri>ER, RE·ISSUE OF PATENTs, AND 

DISCLAIMERS, 

16~ Contents of prttents. Conditions. Every patent granted 
under tllis Act shall contain the title or name of the invention, with 
a reference· to the specification, and shall grant to tho patentee, 

• 
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his executors; ad'ministrators, legal representatives, an<l assigns, for 
the period therein mentioned for· the granting. of tho same, t.be · 
exclusive right; privilege, an<lliberty of making, oonstrncting, and 
using, and vending to others to be used, the said invention, snbject, 
nevcrtheles~, to ·atljudication before any court of competent juris
diction. 

tNorE: The words in italics were uddcd by 56 Vit,t. cap. 44.] 

17. JJuration of patents and periodical extension ·not cxceecl• 
ing.fij~een yem•s ln all. Form of extension. The term limited for 
the duration of every patent of invention iHsned by the patent-office 
shall be fifteen years ; but at the time of the application therefor· 
it shall be at the option of the applicant to pny·thP. full fee reqnired 
for tho term of fifteen ycat·s, or the partial fee required for the term 
of five years, or the 1mrtial fee required for the term of ten years. 
In case a partial fee only is paid the proportion of the fee paid shall 
be stated in tho patent, and the patent shall, notwithstanding any
thing therein or in this Act contained, cea11e at the end of the term 
for which the partial fee has been paid, unless at or before the 
expiration of the saill term the holder of the patent pays the fee 
rcquit·e.:l for the fmther term of five or ten years, and takes out 
from tho patent-office a certificate of such Jm)'ment (in 1 he form 
which may be from time to time adopted) to be attached to am1 to 
1·efer to the patent, and under the signature of the commis~ioner, 
or, in case of his absence, another' member of the Privy Council; 
and in case such second payment, together with the fit·st payment, 
makes up only the fee required for ten years, then tho patent shall, 

• 
notwithstanding anything therein or in this Act contained, cease at 
the end of the term of ten years, unless at or before the cxpimtion 
of such term the bolder thereof pays the further fee required for 
the remaining five yea1·s, making up the full term of fifteen years, 
and takes out a like certifit1ato in re~Spcct thereof. Every J>atent 
herntofore issued by the Jmtent-oflice in respect of wl1ich tho fee 
reqnirell for the whole or for any unexpired portion of the term of. 
fifteen years, has been duly 1mid according to the provisions of the 
now existing law in that behalf, has been and shall be deemed to 
have been issued for the term of fifteen years, subject, in case a 
partial fee only bas been paid, to cease on the same conditions on 
which patents hereafter issued are to cease under the operation of 
this section. · · 

[NoTJ;;. The original clause 17 was repealed and the above substituted by 46 
Viet. cap. 19.] 

• 
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18. Patents or e:ctenaion to be e~amined by minister of jmticc 
before granted. Every patent and instrument for the extension 
of time as aforesaid shall, before it is signed by the commis· 
sioner or any other member of the Privy Council, and before the 
seal hereinbefore mentioned is affixed to it, be examined by the 
minister of justice, who, if he finds it conformable to law, shall 
certify accordingly, and such patent or instrument may then be 
signed and the seal affixed thereto, and being duly reistered, shall 

. avail to the grantee thereof. 
19 . .ln certain cases of error, &c., the commissioner may cause 

a new patent to issue, on amended specification. Effect of nelo . 
patent and spec~fication. Whenever any patent shall be deemed 
defective or inoperative by reason of insufficient description or 
specification, or by reason of tho patentee claiming more than ho 
had a right to claim as new, but at the same time it appears that 
the error arose from inadvertence, accident, or mistake, without 
any fraudulent or deceptive intention, the commissioner may, upon 
the surrender of such patent, and the payment of tho further fee 
hereinafter provided, cause a new patent, in accordance with an 
amended description and specification to be made by such patentee, 
to be issued to him for the same invention for any part or the whole 
of the then unexpired residue of the period for which the original 
patent was or might have been, as l1ereinbefore directed, granted ; 
-in case of the death of the original patentee or of his having 
assigned the patent, a like right shall vest in his assignee or legal 
representative : 'l'he new patent, and the amended description and 
specification, shall have the same effect in law, on the trial of any 
action thereafter commenced for any cause subsequently accruing, 
as if the same had been originally filed in such corrected form 
before the issue of the original pateut, and tl1e commissioner may 
entertain separate applications and cause patents to be issued j'or 
distinct and separate parts o.f tlte tldn,q patented, upon payment of 
t!te .fee .for a 1·e·issue .fol' eac!t o.f suc!t re-issue putents. 

(NorE.-Tbe words in italics were added by 38 Viet. cap. 14.] 

20. Patentee may disclaim anytltin,q included in patent by mis
take. Form. IJisclaimer not to ~tf'ect pending tmits. In case of 
cleath of patentee. Effect of disclaimer; Similarly, whenever by 
any mistake, accident, or inadvertenoe, and without any willful 
intent to defraud or mislead the public, a patentee has made his 
specification too broad, claiming more than that of which he or the 
party through whom he claims was the first inventor, or has in the 
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specification claimed that he or the party through whom he claims 
was the first inventor of any material or substantial part of the 
invention patented, of which he was not the first inventor, and to 
which he had no legal right ; the patentee may, on payment of the 
fee hereinafter provided, make disclaimer of such parts as he does 
not claim to hold by virtue of the patent or the assignment thereof:,
such disclaimer shall be in writing, and in duplicate, and attesteu in 
the manner hereinbefore prescribed for a patent, one copy to be. 
filed and recorded in the office of the commissioner, the other copy 
to be attached to the patent and made a part thereof l1y reference, 
and such disclaimer shall thereafter be taken and considered as part 
of the original specification. Such disclaimer shall not affect any 
action pending at the time of its being made, except in so far as 
may relate to the question of unreasonable neglect or delay in mak
ing it. In case of the death of the original patentee or of his having . 
assigned the patent, a like right shall vest in his assigns or legal 
representatives respectively, any of whom may make disclaimer. 
The patent shall thereafter be deemed good and valid for so much 
of the invention as is truly the disclaimant's own, and not dis
claimed, provided it be a material and substantial part of the inven
tion, and definitely distingui8hed from other parts claimed without 
right ; and the disclaimant shall be entitled to maintain a suit for 
such part accordingly. • ... 

AssiGNMENT AND IN:imiNGE:MENT OF PATENTS. 

21. Government may tese patented invention. The government 
of Canada may always use any patented invention, paying to the 
patentee such sum as the commissioner may report to be a reason
able compensation for the use thereof. 

22. Patents to be assignable. To be registerecl on pain of 
nullity. Every patent for an invention whensoever issued shall be 
assignable in law either as to the whole interest or as to any part 
thereof, by any instrument in writing ; but such assignment, and 
also every grant and conveyance of any exclusive right to make and 
use and to gmnt to others the right to make and use the invention 
patented, within and throughout Canada or any part thereof; shall 
be registered in the office of the ~ommissioner, in t~e manner froiD 
time to time adopted by the commissioner of patents for such regis
tration ; and every assignment affecting a patent for invention shall 
be deemed null and void against any subsequent assignee unless such 
instrument is registered as hereinbefo1·e prescribed, before the regis· 

• 
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taring of the instrument under which such subsequent nss1gnee tnay. 
claim. 

• 

23~ ·Remedy for infrin{/ement of patent. Every person who,. 
without the consent in writing of· the· patentee, makes, constructs, 
or puts in practice any invention for· which a patent has been 
obtained under this Act, or any previous Act, or procures' such 
invention from any person not authorized to make or use it by the 
patentee, and uses it, shall be liable to the patentee in an action of 
damages for so doing; and the jndgmen·t shall be enforced, and tho 
damages and costs that may be adjudged shall bo recovered in like 
manner as in other cases in the court in which the action is·brought, 

24. Action for infringement of patent. Injunction may issue. 
-.Appeal allowed. An action for the infringement of a patent may 
be brought before any court· of record liaving jurisdiction to 
tho amount of damageB asked for, and having 'its sittings within tho . 
province in which the· infringement is said to have taken place, and 
being, at the same time, of the courts of such jurisdiction within 
such province, the one· of which the place of holding is nearest to 
the place of residence or of business of the defendant ; and snch 
court shall decide the case and determine as to costs, In any action 
for the infringement of a patent, the court, if sitting, or any judge 
thereof in chambers if the court be not sitting, may, on the applica
tion of the plaintiff or defendant respectively, make tluch order for 
an injunction, restraining the opposite party from further use, man
ufacture, or sale of the subject matter of the patent, and for his 
punishment, in tlJC event of disobedience to such order, or for 
inspection or account, and respecting the same and the proceedings 
in the action, as the court or judge may see fit; But from such 
order an appeal shall lie under the same circumstances and to the 
same court, as from other judgments or orders of the court in 
which the order was made. 

25. Court may discriminate in certain cases. 'Vhenever tho 
plaintiff fails to sustain his· action, because . his specification and 
claim embrace more than that of which be was· the first inventor, 
aild it appears that the defendant used or infringed any part of the 
invention, justly and truly specified and claimed as new, the court 
may discriminate, and the judgment may be rendered accordingly • 

26 • .Defense in actio11s .f'or injringeme11t. Tho defendant, in any 
such action, may specially plead as matter of defense, any fact or 
default which by this Act, or by law, would render the patent void; 
and the court shall take cognizance of that special pleading.and of 

• 
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' 
the facts connected therewith, and shall decide tho 9a11e Q.c~;~or{l." 
ingly. 

• • 

.~ULLtTY, .UrPXA.OIDq;JNT,_A.ND .l\VOIDANOE OF PATENTS. 

27 ~ Patents may he declared void in certain cases, or valid only: 
for part. Oopy of judgment to be se~t to pate1~t-ojfice. 4.-patent. 
shall·be void if any material allegation in the petition or (lecl~ratio~j 
of the applicant be untrue, or if the specific!J,tion and dra.w~ngscon
tain more or·less than is necessary for obtaining the end for. whic~: 
they purport to be made, such omission or addition being willfully 
l!lade for ·the purpose of misleading ; but if it shall appear to the 
court that such omission ot• addition is simply ;m involuntary enor, 
and it is proved that the patentee is entitled to the remainder of 
his patent pro tanto, the court shall render a judgment in accord
ance with the facts, and determine as to costs, and the patent shall 
be held valid for such part of the invention described ; and two 
office copies of such judgment shall be furnished to the patent·offico 
by the patentee, one to be registered and to remain of rec01·d in the 
office, and the other to be attached to the patent, and made a part 
of it by ;1 reference. 

28. Patents to be condieioued for tlte manufacture in Canada of 
tlte tldng patented: and of tiLe patentee's not importing it int.o 
Oanad~. Proviso. Commissioner may eretend t!te term for manu

facture in Canada. Every patent granted under this Act shall be 
subject and" expressed to lie subject to the condition tb:at such pat
ent and all the rights and privileges thereby granted shall cease 
and determine, and the patent shall be null and void at t~e end of 
two years from the date thereof, unless the patentee, or his assignee 
or assignees, shall within that l>eriod have commenced, and shall, 
after such commencement, continuously carry on in Canada the 
construction or manufacture of the invention or discovery patented, 
in such manner that any person desiring to use it may obtain it or 
cause it to be made f"r him at a reasonnbio price, at some manu
factory or establishment fo•· making or cotistrueting it, in Canada, 
and that such patent shall be void if, after the ~xpiration of twelve 
months from the granting thereof, the patentee, or Ms assignee or 
assignees, for the whole or a part vf his interest in the patent, imports 
o.r ca~tses to be imported .into Canada, the invention for which the 
pat~nt, is granted; a~d pro:villed always, that in case ~isputes should 
arise as to-whether(\ patQnt bas or has not beccH~e ~ull and void 
under the provisions of this section, suoh pjspute!J ,shall be ~Jett.l~d 

• 
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by the minister of agriculture, or his deputy, whose decision shall 
be final. 

(a) Whenever a patentee has been unable to carry on the con
struction or manufacture of his invention within the two years here-

• 

inbefore mentioned, the commissioner may at any time not more 
than three months before the expiration of that period grant to the 
patentee a further delay on his adducing proof to the satisfaction 
of the commissioner that be was for reasons beyond his control 
prevented from complying with the above mentioned condition.* 

[NoTE. The words to which (a) is prefixed were substituted by 38 Viet. c. 14.] 

29. Proceedings for ·impeachment of patent. Scire facias may 
issue. Any person desiring to impeach any patent issued under this 
Act, may obtain a sealed and certified copy of the patent and of the 
petition, affidavit, specification, and drawings thereunto relating, 
and may have the same filed in the office of the prothonotary or clerk 
of the Superior Com·t for the province of Quebec, or of the Court of 
Queen's Bench or Common Pleas for the province of Ontario, or of 
the Supreme Court in the province of Nova Scotia, or of the Supreme 
Court in the province of New Brunswick, according to the domicile 
elected by the patentee as aforesaid,- ~r in the court of highest juris
diction in the province of :Manitoba or British Columbia, which 
courts shall adjudicate on the matter, aud decide as to costs. 'l'he 
patent and documents aforesaid shall then be held as of record in 

: such court, so that a writ of scire facias under the seal of the court 
grounded upon such record, may issue for the repeal of the patent, 
for cause as aforesaid, if upon proceedings had upon the writ in 
accordance with the meaning of this Act, the patent be adjudged 
to be void. 

[N' OTE. The words in italics were substituted by 37 Viet, c. 44.] 

30. .fudgment voiding patent to bejilecl in patent-office. A cer-

*According to Richards' edition of the 
Patent Laws of Canada the following 
"sub-section 3 " was inserted in section 
28, by Act, May 17, 1882. 

3. Further proviaion as to exlettsion oj 
patmt. The commissioner may grant to 
the patentee or his assignee or assignees 
for tile whole or any part of the patent, 
an extension for a further period of 
time, not exceeding one year beyond the 
twelve months limited by the first para
graph of this section, during which be 

may import or cause to be imported into 
Canada the invention for which the patent 
is granted : Provided, that the patentee or 
his assignee or assignees for the whole or 
nny part of the patent, shall show cause 
satisfactory to the commissioner to war-

• 
rant the granting of such exten~ion; but 
no extension · shall be granted unless 
application be made to the commissioner 
at some time within three months before 
the expiry of the twelve months afore
said or any extension thereof. 



CANADA. 111 
• 

tificate of the judment voiding any patent shall, at the request of 
any person or party filing it, to be of record in the patent-office, be 
entered on the margin of the enrollment of the patent in the office 

·of the commissioner, and the patent shall thereupon be and be held 
to have been void and of no effect, unless and until the judg!Jlent be 
1eversed on appeal, as hereinafter provided. 

31. To he subject to appeal. 'l'he judgment declaring any·patent 
void, shall be subject to appeal to any court of appeal having 
appellate jurisdiction in other cases over the cout·t by which tho 
same was rendered. 

·pA'rENTs IssuED UNDER FoREIGN LAws. 

32. &isting provincial and dominion patent! to remain in force. 
-Extension of provincial patents to otlter provinces, on certain con
ditions. All patents issued under any Act of the Legislature of the 
late province of Canada, or of Nova Scotia, or of New Brunswick, 
or of British Columbia, and all patents issued for the provinces of 
Ontario and Quebec, under any Act of the late province of Canada, 
and all patents issued under the Patent Act of 1869, to the date of 
the coming into operation of the present Act, shall remain in force 
for the same term and for the same extent of territory, as if the 
Act unJer whbh they were issued had not been repealed, but sub
ject to the provisions of this Act in so far :ts applicable to them. 

2. An<l it shall be lawful for the commissioners upon the appli
cation of the patentee named in any such patent, being the inventor 
of the subject matter of the patent, if the subject matter of the 
patent bas not been known or used, nor with the consent of the 
patentee on sale in any of the other p1·ovinces of the Dominion, to 
issue on payment of the proper fees in that behalf a patent under 
this Act extending such provincial patent over the whole of the 
Dominion, for the remainder of the term mentioned in the provin-

• 

cial patent. 
33. Records of provincial patent-offices to he handed over to tlte 

commissioner. All the records of the patent-offices of the late 
province of Canada, and of the provinces of Ontario and Quebec, of 
Nova Scotia and New Brunswick, and British Columbia, shall be 
handed. over by the officers in charge of them to the commissioner 
of patents of invention, to form part of the records of the patent
office for the purposes of this Act • 

• 

"'· 
• 

•• 

• •• 

• 



• 

• 

• 

• 

112 FOREIGN 'LAWS. 

T .AlUFF OF FEES. 

3.4:. Tariff of fees. The following fees shall be payable to the 
commi~:~sioner, J:iefQre an application for any of the purposes herein· 
after mentioned shall be ent.er.taincd, that is to say :-

. $ 
On p~tition for 11 patent for o years ................................ · •••• 20 00 

' 

On petition for 11 pateut for·IO yea1·s. : ................................... 40 00 
On petition for a patent for 16 yea.rs .. ............•....•...•..•......... 60 00 
On petition for extension from li to 10 years. .. .. .. .. .. • • .. .. .. • .. .. .. .. • 20 00 
On petition for extension from 10 to Hi years ............................. 20 00 
On pctitiou for extension from 6 to Hi years ............................. 40 00 
On lodging a caveat. . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . .• . . . . . . . . . . . . . . . . . . . Ci 00 
On nsking to register 11 judgment pro tanto............................... 4 00 
On asking to register an assignment..................................... 2 00 
On asking to attach 11 disclaimer to .a patent. • .... • . .. • • .. • • .. .. .. • • .. • . .. 2 00 
On usking for a copy of patent with specification. • • . . • • . • . • • • • • • • •.• • • . • • • 4 00 
On petition to re·issue it. patent after surrender; and on petition to extend 11 

former patent to the dominion, for every unexpired year of the duration of 
sub. patent, the fee shall be at the rate of. .. .. .. .. .. .. .. • • .. .. • • .. .. • . • 4 00 

On office copies of documents, not above mentioned, the follow
.ing charges shilll be made :-

$ 
For every single or first folio of certified copy. .. .. .. .. • .. • .. .. .. .. .. .. .. • 0 60 
For every subse(fuent hundred words (fraction~ from and under fifty being not 

counted, and over fifty being counted for oue hundred.)................. 0 25 

35. For copies of drawings. For every copy of drawings, the 
party applying shall pay 1mch sum as the commissioner considers a 
fail· remuneration for time and labor expended thereon by any 
officel' of the department or person employed to perform such ser-

• 
VlCC. 

36 • . Fees to be in .full of al! services. The said fees shall be in 
full of all services performed under this Act, in any such case, by 
the commissioner or any person employed in the patent-office. 

37. B:es to form part o.f consolidated revenue fund. Excep
tion. All fees received under this Act shall be paid over to the 
receiver-general and form part of the consolidated revenue fund 
of Canada, except such sums as may be .Paid for copies of drawings 
when made by persons not re(;eivin,g salaries in the patent-office • 

38. Return o.f fees in certain cases only. Case of witlulrawal. 
No fcc shall be made the subject of exQmption io filovor of any per
son ; and no fee once paid, shall be returned to the person who 
paid it, except : 
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1. When tho invention is not susceptible of being patented ; 
2. When the petition for a patent is withdrawn ; 
And in every such case the commissioner may return one half 

of the fee paid ; 
~~nd in tho case of withdrawal, a fresh application i~ necessary 

to revive the claim, as if no proceeding had taken place in the 
matter. · 

:MxsoELLA.NEous Pn.ovxsroNB. 

39. Intending applicant for a patent may file a caveat. Effect 
of caveat. Proviso: duration of caveat. An intending applicant 
for a patent who bas not yet perfected his invention, and is in fear 
of being despoiled of his idea, may file in the patent-office a descrip7 
tion of his invention so far, with or without plans, at his own will; 
and the commissioner, on reception of the fee hereinbefore pre· 
scribed, shall cause the said document to be preserved in secrecy, 
with the exception of delivering copies of tho same whenever 
required by the said party or by any judicial tribunal tho secrecy 
of the document to cease when be obtains a. patent for his inven· 
tion ; and such document shall be called a c:weat : Provided always, 
that if application shall be made by any other person for a patent 
for any invention with wllicb such caveat may in any respect inter· 
fore, it shall be the duty of the commissioner forthwitlt to give 
notice by mail to the person who has filed such caveat, and such 
person shall within three months after the date of mailing the 
notice, if be would avail bitnself of the caveat, file his Jletition and 
take the other steps necessary on an application for patent, and if, 
in the opinion of the commissioner, the applications arc interfering, . 
like proceedings may be bad in all respects as are by this Act pro
vided in the case of interfering applications : Provided further, that 
unless the person filing any caveat ~<hall within one year from the 
filing thereof have mado application for a patent, the commissioner 
of patents shall he relieved from the obligation of giving notice, the 
caveat then remaining as a simple matter of proof as to novelty or 
p1·iority of invention if needed. 

4:0. Commissioner may object to grant a patent in certain cases. 
The commissioner muy object .to grant a patent in the following 
cases: 

1. ·when is he of opinion that the alleged invention is not pat· 
cntable in law ; 

2. When it appears to him that the invention is already in tb6 
I. 8 

' 
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possession of the public with the consent or ntlow:mce of the inven· 
tor; 
. 3. When it appears to him that there is no novelty in the invcn· 
• tlon; 

4. When it appears that the invention has been described in a 
book or other printed publication before the date of the application, 
or is otherwise in the possession of the public ; 

5. 'Vhen it appears that the invention has already been patented 
in Canada (or elsewhere, when the case is •one within tho seventh 
section of this Act), except, however, when the caso is onoin which 
the commissioner has doubts as to whether the patentee or the 
applicant is the first inventor. 

4:1. Commissioner to notify ground of objection to applicant. 
'Vhenever the commissioner objects to grant a patent as aforesaid, 
he shall notify the applicant to that effect, and shall state the ground 
or reason therefor with sufficient detail to enable the a}lplicant to 
answer, if he can, the objection of the commissioner. 

42. Appeal by applicant to Governor in Council. Every appli· 
cant who has failed to obtain a patent by reason of the objection of 
the commissioner as aforesaid, may at any time within six months 
after notice thereof has bePn addressed to him or his agent, appeal 
from the decision of the commissioner to the Governor in Council. 

43. Arbitration bt case of interferinrJ applications. T!te same: 
Appointment of arbitrators. Tlteir oat It of office. P01oers of arbi
trators to summon and suJear ~citnc..~es. lVillful false evidence to be 
perjury. As to feea to arbitrators, and by wit om paid. In c:1se of 
interfering applications for any patent, the same sh~ll be submitted 
to the arbitration of three skilled persons, one (lf whom shall be 
chosen by each of the applicants, and the third person shall be chosen 
by the commissioner or by his deputy o1· the per,;on appointed to 
perform the duty of that office ; And the decision or award of such 
arbitrators, or any two of them, delivered to the commissioner in 
writing, and subscribed by them or any two of them, shall be final 
as far as respects the gmriting of the patent: ·-

2. If either of the applicants refuses or fails to choose an arbi-
trator, when required so to do by the commissioner, the patent shall 
issue to the opposite party ; And when there arc more than two 
interfering applicants, and the parties applying do not all unite in 
appointing three arbitrators, the commissionl•r or his· deputy or per
son. appointed to perform the duty of that officer, may appoint the 
three ar·bitrators for the purposes aforesaid : 

. . -~--- . ·~-· -. ., 
I 

-• 

• 
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3. The arbitratot·s so named shall, before a ju<lge of any court 
in any of the p;·ovinces of Canada, subscribe to ~he following oath : 

"I, the undersigned (A. B.), being duly appointed an arbitrator under the nutl10rily 
of the forty·tbird section o( the Patent Act of 187:1, do bet·eby solcmly swenr (or 
affirm, a& t!te ca.,e may he), that I will well and twly perform the duty of ~uch ni'IJi· 
trntor on the the interfering npplk'lltious of (C. D. nml E. F.) submitted to mu :" 

• 

4. The arhitrat9rs, or any one of them, after having been so 
sworn, shall ba.ve the power of summoning beforo them any party 
Ol' witness, and of requil'ing him to give evidence on oath, orally, or 
in writing (or on solemn atlh·mation, if the person be entitled to 
affirm in civil matters), and to produce such documents and things 
as such arbitrators deem requisite to tho fnll investigation of -~ho 
matters into which they are appointed to examine, and shall then have 
the same power to enforce the attendance of such witnesses, and to 
compel them to give evidence, as is vcste<l in any court of law in 
civil cases, in the province in which the arbitration is to be had; and 
any willfully false statement made by any such witness on oath or 
solemn affirmation, shall be deemed to be willful and corrupt per
jury ; but no such party or witness shall be compelled to answer 
any question, by his answer to which he might render himself liable 
to a criminal}>I'Osecution: 

5. The fees for the services of arbitrators shall be a matter of 
agreement between the said arbitrators and the parties, and shall be 
}>aid by the parties naming them, respectively, except those of tho 
arbitrator or arbitrato1·s when named by the Commissioner of Pat
ents, which shall be pai<l by the ap}>licants jointly. 

44. IJocuments to be open to inspection. All specifications, 
urawings, models, disdaimcrs, judgments, and other papers, except 
caveats, shall be open to the inspection of the public at the patent
office, under such regulations as may be adopted in that behalf. 

45 • .As to clerical errors. Clerical errol's happening in the fram. 
ing or copying of any instrument of the !latent-office, shall not be 
construed as invalidating the same, but when discovered they may 
be corrected under the authority of the Commissioner. 

46. IJestroyecl patent may be 'l'eplacecl. In case any patent be 
<}estroyed or lost, others of th:J like tenor, date, ·and effect may be 
issued in lieu thereof, on the party paying the fees hereinbefore pre
scribed for office copies of documents. 

4:7. As to use of patentecl invention in foreign vessel11. No pat
ent shall extend to prevent the usc of any invention in any foreign 

• 
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s~1ip or vessel, where such invention is not so used for the manufact
ure of any goods to be vended within or exported from Canada. 

48. Patent not to affect a previous purcltaser of tlte invention.
Proviso: As to otlterperson,q, Every person who before tho issuing 
of a patent bas purchased, constructed m· acquired any invention 
for which a patent ltas been .obtaine<l. under this Act, shall have the 
right of using and vending to others, the spP.cific article, machine, 
manufacture, or composition of mattt•r patented, so purchased, con
structed, or acquired bcfot·e the issue t>f tho patent therefor, with
out being liable to the patcntt-.l or his representatives for so doing; 
but the patent shall not be held invalid as regards other persons by 
reason of such plll"chasc, construction, or acquisition, or use of the 
invention by the person first aforesaid, or by those to whom he may 
]t:wc sold the same, unless tho same was pu1·chased, constructed, or 
acquired Ol' used for a longer periOll than one year before the appli
cation for a patent tlwrcfor, which circumstance would then have 
tho dfect of making the invention one having become public and in 
public usc. 

49. Patented articles to be marked as suclt. Penalty for 
default. Eve1·y patentee under this Act shall stamp or engrave on 
each patented article sold or offered for salo by him the year of the 
date of patent applying to such article thus : "Patented 1872," or 
as the case may be ; or when from the nature of the article this 
cannot be done by fixing to it or to every package wherein one or 
more of such articles is or arc enclosed a label marked with a like 
notice ; and any such patentee selling or offering for sale any such 
patented article not so marked or not enclosed in a package so 
marked shall be liable to the punishment of a fine not to exceed one 
lmndred dollars, and in default of the payment of such fine, to 
imprisonment not to exceed two months. 

[NorE. The original clause 4!1 was repealed and the abo¥e substitutell Ly 38 Viet. 
c. a.] 

60. Falsely marking anything as patent eel to be a misdemeanor. 
-Punishment. Whosoever writes, paints, prints, moulds, casts, 
carves, engraves, stamps, or otherwise marks upon anything made 
or sold by him, and for the sole making or Relling of which he is not 
the patentee, the name or any imitation of tho name of any patentee 

' for the sole making or selling of such thing without the consent of 
such patentee or without tho consent of tho patentee, writes, 
paints, prints, moulds, casts, carves, engraveR, stamps, or otherwise 
marks upon anything not purchased from the patentee, the words 

I 

• 
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"Patent," "Letters Patent,"" Queen's Patent,"" Patented," or any 
word or words of like import, with the inten~ of counterfeiting or 
imitating the stamp, m'ark, or device of the patentee, or of deceiv
ing the public and inducing them to believe that tho thing in ques
tion was made or solcl by or with tho consent of the patentee, or 
whosoever puts to Ralo as }lll.teutcd, any article no~ !>atontcd in 
Canada, for tho purpose of deceiving the public, sha!~ be deemed 
guilty of misdemeanor, and. shall on conviction be punished thcrcfot· 
by fine, or by imprisonment., or both, in the discretion of the court 
before which the conviction slJa!l be had ; but the fine shall not 
exceed tw• • hundred dollars, nor shall the imprisonment exceed three 
months. 

51. ll!al.:ingfalse entry or copy in matter.~ subject to t!tis Act to 
be a misdemeanor-. Any person willfully making or can~:~ing to be 
made any false entry in any register or hook, or any false or altered 
copy of any document relating to the purposes of this Act, or who 
shall produce or tender ·any such false or altered document, know
ing the same to be sucl1, shall be guilty of a misdemeanor, and shall 
be punished by fine and imprisonment accordingly. 

52. Lwonsistent enactments repealed. .&ception. Chapter 
thirty-four of the Consolidated Stat.utcs of the late Province of 
CaMda, respecting Patents for Inventions, Chapter one Jmndre<l 
and seventeen of the Revised Statutes of Nova Scotia (third series), 
-Chapter one hundred and eighteen of the Revised Statutes of 
New Brunswick, and the Patents Ordinance, 1867, of British 
Columbia, the Patent Act of 1869, and any Act ~mending any of 
the said Acts or laws, or any other Act relating to patents, arc 
hereby repealed, in so far as they or any of them may be inconsist
ent with this Act, or make any provision in any matter provided 
for by this Act, e"{cep~ only as respects all rights acquired and 
penalties or liabilities incurred under the said laws or any of them, 
before the coming into force of this Act, as to which they shall 
remain in force, and nothing in this Act contained shall affect any 
suit pending in any court of law or equity at the time of the coming 
into force of this Act. 

G3. Sltort title. In citing this Act it shall be ~ufficient to call it 
"The Patent Act of 1872." 

64:. Commencement of A{:t. This Act shall commence and take 
effect on thb first day of September, 1872. 

From Carpm. Pat. L. of World, 105. 

• 
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Provisions of Act of April 8, 1875, Stat. 38 Viet. c. 14, 
extending the foregoing law to Prince Edward lsland. 

4. Provisions of 35 V., c. 27, and its amending Acts and pat
ents issued under t!tem, extended to Prince Eclzoarcl Island. Prom 
and after the passing of this Act all and every the provisions of The 
Patent Act of 1872, as amended by this Act, and of the Acts 
amending the same, shall l1ave the same force and effect in Prince 
Edward Island as the same then respectively have in the other 
provinces forming this Dominion ; and every patent theretofore 
issued under the said Acts or any of them shall extend over the said 
province for the remainder of the term mentioned therein. 

5. Inconsistent enactments of acts of General Assembly o.f 
Prince Ed,toard Island rcpcalecl. The following .Acts of the General 
Assembly of Prince Edward Island are hereby repealed, that is to 
say The Act passed in the seventh year of tl1e reign of hib late 

' 

l\lajesty King William IV., chapter twenty-one, entitled An Act for 
g1·anting Patents for useful Inventions ; the Act passed in the 
thirty-second year of Her Majesty's reign, chapter twenty, entitled 
An Act to add to and amend the Act relating to Patents for useful 
Inventious ; and tho Act passed in the thirty-third year of her 
,Majesty's reign, chapter uinetecn, entitled An Act to amend the 
Act rebting to Patents for useful inventions, but in so far only 
as such Acts, or auy of them, may be incon~>istent with this Act or 
make any provision in any matter rn·ovided for by this Act except 
only as respects all rights acquired and }lcnaltics or liabilities incurred 
under the said Acts, or any of them, before the coming into force 
of this Act,, as to which the said Acts shall remain in force ; and 
nothing in this Act contained shall affect any suit pending in auy 
court of law or equity at the time of the coming into force of thi:,~ 
Act. 

From Richards' IJigest of Patent-Lati)S (of Canacla), 12. 

PATENTS IssuED UNDER FoRMER LAws. 

6. Existing provincial patents to remain in .force. All patents~ 
issued under the said Acts of tho General Assembly of Prince 

1 

Edward Island, or any of them, to tho date of the passing of this 
Act sb.• 11 remain in force in the said province for the same term as 
if the Act or Acts under which such patent respectively were issued 
had not been repealed, but subject to all the provisions of this Act, 
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in so far as such provisions, or any of them, may be applicable to 
such patents ref\pectively •. 

2. &tension of provincial patent provided for. And it shall 
be lawful for the commissioner, upon the application oftho patentee 
named in any such patent, being the inventor of the subject-matter 
·of the patent, if the subject-matter of the patent has not been 
known or used nor with the consent of tho patentee on sale, in any 
of the other provinces of the dominion, to issue, on payment of the 
proper fees in tl1at behalf, a patent under this Act eKtending such 
provincial patent over the whole of the dominion, for the t·emainder 
of the term mentioned in the provincial patent. 

7. Records of patent office of Prince Eflwar<l Islaml to be 
lwndecl over to commissioner. All the records of the Province of 
Prince Edward Island shall be l1anded over by tl1e officers in charge 
of them to the commis~>ioner of patents of invention, to form part 
of the records of the patent-office for the purposes of the Act 
hereby amended and of the Act8 amending the same and of this 
Act. 

8. Proceedings for impeackment of patents. Any person desir
ing to impeach any }latent issued under The Patent Act of 1872, as 
amended by subsequent Acts and by this Act, the petitioner for 
which l1ns elected his domicile at any place in Prince Edward 
Island, may ol1tain a sealed and certified copy of the paten1f and of 
the petition, affidavit, specification and Jrawings thereunto relating, 
and may have the same filed in the office of the clerk of the Supreme 
Court of Judicature in that JWOvince, which court shall adjudicate 
on the matter and decide as to costs. The patent and documents 
aforesaid shaH then lJe held as of record in such court, eo that a 
writ of scire facias under the seal of the court grounded upon such 
record may issue for the repeal of the patent, for cause as aforesaid, 
if upon proceeding had upon the writ in accordance with the mean-
• 
ing of this Act, the patent be adjudged to be void. 

9. Act to he one 1oith j'ormer Act:J. Sltort title. This Act shall 
be read and construeu as one Act with tbe Act hereby amended, 
and the two Acts amending the same; and the said four Acts may be 
dted together as The Patent Acts, 1872 to 1875. 

' 
From Rlcltards' Digest of Patent Laws, cf:c. (of Canacla), 24 • 
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Act of April19, 1884, Stat. 4:7 Viet. c. 38. • 

1.· A bill or note given for a patent rigltt or interest therein, to 
have certain 1oorils on itsface. A bill of exchange or promissory 
note, the consideration of which consists in whole or in part of the 
purchase money of a patent right, or of a partial interest (limited 
geographically or.otherwise) in a patent right, shall have written 
or printed prominently and legibly across the face thereof, before 
the same is issued, the words "given for a patent right." · 

• 

2. Purchaser or holder of such instrument to take it subject to · 
_certain 9'ights of defense. The indorsee or other transferee of any 
such instrument having the words aforesaid so printed or written 
thereon shall take the same subject to any defense or set-off in 
respect of the whole or any part thereof, which would have existed 
between the original parties. . 

3. Punisltment for inducing any one to make, take, &:c. sue!~ 

hill or note witlwut certain words to it. ~ny one who issues, sells 
or transfers by indorsement or delivery any such instrument not 
having the words "given for a patent right" printed or written in 
manner aforesaid across the face thereof, knowing the consideration 
of such instrument to have consisted in whole or in part of the pur
chase money of a patent right, or of a partial interest (limited geo
graphically or otherwise) in a patent right, shall be guilty of a mis
demeanor, and shall be liable to be imprisoned in any jail or other 
place of c~mfincmcnt for any term not more than once year, or to 
such fine as the judge may think fit, not exceeding two hundred 
dollars. 

From Riclwrds' .Digest of Patent Laws, &ic. (of Canada) • 
• • 
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; CAPE COLONY : CAPE OF GOOD H'OPE •. . ~ ,. 

Act to provide for the granting, in this Colony, of Patents 
for Inventions. No. 17 of 1860. * 

' 

Preamble. Whereas it is expedient that the making of new and 
useful inventions should be encouraged by securing to their inven
tors, for a limited time, the exclusive enjoyment thereof:· Be it 
enacted by the Governor of the Capo of Good Hope, with tho 
advice and consent of the Legislative Council and House of Assem· 
bly thereof, as follows : 

I . .Interp1·etation of terms. In the interpretation of this Act tho 
• • 

term "invention" shall bear and have the same meaning as tho 
term " invention " bears and has in the Act of the Imperial Parlia
ment, the 15th and 16th of Her Majesty, chapter 83, and the term 
"letters patent" shall mean authorizations granted by the governor 
under the public seal of th1:1 colony, and the term "proceeding in 
the nature of a scire facias" shall mean as much as may be what 
the same term would mean if Used in an Act of the Imperial Parlia
ment. 

II. Power to grant patents. It shall be lawful to make and i&sue 
in the manuer hereinafter mentioned, letters patent granting to the 
true and first inventor of any invention the privilege of the sole and 
exclusive working, making, and enjoyment of such invention, 
within this colony, for any term not exceeding fourteen years from 
the date of such letters patent. 

III. Governor to make rules for executing tMs Act. It shall be 
lawful for the governor, with the advice of the Executive Council, 
from time to time to make such rules and regulations, not incon· 
sistent with the provisions hereof, as may appear to be necessary 
and expedient for the pnrposes of this Act, and all such rules and 
regulations shall be laid before both Houses of Parliament within 
fourteen days after the making thereof, if Parliament be sitting, 
and if Parliament be not sitting, then within fourteen days after 
the next meeting in Parliament. . · 

IV. Applicants to deposit specifications. . TMy may be amenclecl • 
• 

• A translation of this law differing the schedule of fees. may be !ound in 20 
very slightly from that presented in the Pat. Off. Gaz. 1167. 
text, and without the schedules, except 

• 

• 

• 

• 
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All applications under this Act for the grant of letters patent for 
an invention shall be made as follows, that is to say, the applicant 
shall deposit at the office of the colonial secretary an instrument in 
writing under his hand, particularly describing and ascertaining the 
nature of the said invention, and in what manner the same is to be 
performed, and also a copy of such instrument, and of the drawings 
accompanying the same, if any ; and tl1e day of the deposit of 
every such specification shall be recorded at the said office, and 
indorsed upon such specification, and a certificate thereof given to 
such applicant or his agent ; and thereupon, subject and without 
prejudice to the Jlrovisions hereinafter contained, the said invention 
llhall be protected under this Act, for tltc term of six: months next 
after tho said deposit, and the applicant shall havo during such term 
the like powers, rights, and privileges as might have been conferred 
on him by letters patent for such invention issued under this Act, 
and duly scaled, as of the day of such deposit, and during the con
tinuance of such powers, rights, and privileges under this provision, 
such invention may be used and published without prejudice to any 
letters patent to be granted for the same ; :tnd where letters patent 
are granted in respect of such invention, such letters patent shall be 

• conditioned to become voiu if such specification docs not tmrticu
larlv describe and ascertain the nature of the saiu invention, and in 

• 
what manner the same is to be performed : Provided always, that 
in the case the title of the invention or the said specification be too 
large or insufficient, it shall be lawful for the attorney-general here
inafter mentioned, during the said term of six months, and before 
the grant of the letters patent, to allow or require such specification 
to be amended, or another and sufticient sp::!cification to be deposited 
in lieu thereof ; and every such amended or new specification shall 
have the force, effect, and operation as if it had been originally 
deposited in its amenucd state. 

V. Patent not a.ff'ected byspec{fication o.f pretcncled inventor. In 
case of the deposit of any such Bpecilication as aforesaid, in fraud 
of the true and first inv~ntor, any letters ]latent granted to the true 
and first inventor of any such invention shall not be invalidated by 
reason of such deposit, or of any u~e or publication of the inven
tion subsequent to such deposit, ancl before the expiration of the 
said term of protection. 

VI. JJ!ocle o.f proceeding after deposit o.f specification. The 
applicant so soon as he shall think fit after the deposit of such 
specification as aforesaid, and of the dmwings ancl models accom-
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panying the same, if any, may give notice in writing at tho office 
of the attorney-general of his intention to proceed with his applica
tion for letters patent for the said invention, stating in such notice 
the title of tho said invention, and the day on which the specifica
tion thereof was deposited at tho office of the colonial secretary, and· 
at tho time of giving such notice shall produce the said certificate 
of deposit ; and thereupon tho said attorney-general shall deliver to 
the applicant or his agent an appointment in tho form contained in 
tho second schedule to tl1is Act, or to the liko effect ; and such 
applicant or agent shall cause tho said appointment to be published 
once in the Government Gazette, once in some newspaper publishe<l 
in tho city of Cape '!'own, and twice in some newspaper published 
in tl1e town or place at or ncar to wl1ich tho applicant uses or exer
cises the said invention, or (iu case he docs not use or exercise tho 
same) in or ncar to which he resides, or if there shall be no news
paper published in such town or place, then twice in some newspaper 
circulating in tho neighborhood whore he uses or exercises the saitl 
invent.ion, or {in case he docs not usc or exercise tl10 same) where 
he resides ; and any persons having an interest in opposing the 
grant of letters patent for the said invention shall be at liberty to 
leave particulars in writing of their objections to the said applica
tion at the office of the attorney-general within such time, not be illS 
less than one month, as the saitl attorney-general by such appoint
ment may direct. 

VII. Attorney-general to !tear applications and objectio11s, and 
awarcl costs. At the time and place named in the said appointment 
the applicant shall produce the newspapers containing the sumo, 
and the attorney-general shall thereupon hear and consider the said 
application and all objections to the same mentioned in the said 
}>:lrticulars, if any, and for that purpose shall obtain from the office 
of the colonial secretary the copy of tho said specification, and of 
iho drawings and models accompanying the same, if any, and may 
call to his aid such scientific or other person o1· }Jersons as he may 
think fit, and may, by writing under his hand, order to be lJaid to 
such person or pi:lrsons some remuneration for his or their attend
ance, and may also in like manner order that the costs of any hear
ing, upon any objection or othcrwisl•, in relation to the grant of 
such letters patent or the protection acquircu by tho applicant 
under this Act, shall be paid, aml in and by such writing shall fix 
the amount of such t·emuneration or costs, and by or to whom the 
same respectively shall be paid ; and every such order sltall be in 
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the form contain~d in the third schedule to this Act or to the like 
effect, and may be made..a rule of the Supreme Court : Provided 
always, that the applicant, the objectors, and their respective wit
nesses and evidence, shall be t·espectively beard, examined, and 
considered separately, and apart from and in· the absence of the 
other and his witnesses and evidence • 

• 

VIII. .Attorney-general may issue g1·ant for patent. The 
attorney-general after such bearing and consideration may issue a · 
warrant under his hand for the granting of letters patent for the 
said invention, and by such warrant shall direct the insertipn in 
such letters patent of all such restrictions, conditions, and provisos 
as he may deem usual and expedient in such grants, or necessary in 
pursuance of this Act, and the said warrant shall be the warrant 
for the making and sealing of letters patent under this Act, accoril
ing to the tenor of the said warrant ; and every such warrant sllall 
be in the form contained in the fomth schedule to this Act, or to 
the like effect. 

• 

IX. Patent may be repealed or witlt!telcl, aml specifications 
canceled. A writ of the Supreme Court, in the nature of a writ of 
scire facias in England, shall lie for tho repeal of any letters patent 
granted under this Act, antl it shall be lawful for the Governor, 
with the advice aforesaid, to order tmch attorney-general to with
hold such warrant as aforesaid, or that any letters patent, for the 
granting whereof he has issued a warrant, shall not issue, or to 
order the insertion in any such letters patent of any restrictions, 
conditions, and provisos, in adilition to or in substitution for any 
restrictions, conditions, or provisos which would otherwise be 
inserted therein under this Act ; anu it shall also be lawful for the 
Governor, with tho advice and consent aforesaid, to order any 
specification in respect of the invention described in which no letters 
patent may have been granted, to be canceled, and thereupon the 
protection obtained by the deposit of such specification shaH cease. 

X. Patent ·voicl on non-performance of conditions. All letters 
patent for inventions granted under this Act shall be in t)le form 
contained in the fifth schedule to this Act, or to the like effect, and 
be made subject to the condition that the same shall be void, and 
that the }>owcrs and privileges thereby granted shall cease and 
determine at the expiration of three years and seven years respec
tively from the date thereof, unless there be paid within the said 
three and seven years respectively the sum or sums o£ money in 
that behalf hereby required to be paid, and the colonial secretary 

• 

• 

• 
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f!hall issue under his band a certificate of such pq.yment, and shall 
indorse a. receipt for the same on the letters patent. 

XI. Patent to be issued within three months. The colonial sec
retary, so soon after the receipt by him of the warrant aforesaid as 
required by the applicant, slmll cause to be prepared letters }>atent 
for the invention according to the tenor of the said warrant ; and 
it shall be lawful for the Governor, with the advice of the Execu
tive Council, to cause lettm·s patent to be sealed with the public 
seal. of the colony, and such letters patent shall be made applicable 
to the said colony, and shall be valid and effectual as to the whole 
of the same ; but, except as hereinafter mentioned, no letters patent 
shall issue on any warrant granted as aforesaid, unless application 
be made to seal such letters patent witl1in three months after the 
uate of the said warrant, nor unless such letters patent be granted 
during the continuance of the protection conferred under this Act 

. by reason of such deposit as aforesaid. 
XII. Patent rnay issue after tltat time, in certain cases. Where 

the applicat1on to seal such letters patent has been maue during the 
continuance of such protection as aforesaiu, and the sealing of tmch 
letters patent has been delayed from accident, and not from the 
neglect or willful default of the applicant, then such letters patent 
may be scaled at such time, not being more than one month after 
the expiration of such protection as the Governor, with the advice 
aforesaid, shall direct ; and where the applicant for such letters 
}latent di.es during the continuance of such protection as aforesaid, 
tmch letters patent may be grante~ to the executors, testamentary 
or Jative, of such applicant during the coi1tinuance of such protec
tion, or at any time within three months after the death of st;ch 
applicant, notwithstanding the expiration of the term of such }ITO· 

tection ; and the letters patent so granted shall be of the like force 
and effect as if they bad been granted to such applicant during the 
continuance of such protection ; and in case any letters patent 
shall Le destroyed or Jo!;t, other letters patent of the like tenor and 
effect, and sealed and dated as of the same <lay, may, subject to 
such regulations as the Governor, with the advice aforesaiJ, may 
direct, be issued under the authority of the warrant i,n IHusuance of 
wbieh the original letters patent were issued. 

XIII. Patent to bear date of deposit oj' specification. All let
ters patent to be issued in pursuance of this Act sl1all be sealed and 
bear date as 6f tho day of the deposit of such specification as afore

, said, and shall be of the same force and validity as if they bad been 
• 

t 
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sealed ou tho day as of which the same are expressed to be sealed 
and bear date ; an<l after any letters patent shall have been granted 
or issued under this Act it shall not bo necessary or admissible to 
inquire or ascertain whether such appointment as aforesaid has or 
bas not been delivered and published in the manner hereinbefore 
mentioned and directed. . 

XIV. Patent for foreign invention ends ~oith foreign patent. 
'Vhere, upon any application made under this Act, letters }latent are 

• 
granted for or in rLspect of any invention, first invented in parts. 
out of the Colony of the Cape of Good Hope, and a patent or like 
privilege for the monopoly or exclusive use or exercise of such 
invention in any parts out of the Cape of Good Hope is obtained 
before the grant of such letters patent in the· Cape of Good Hope, 
all rights and privileges under such letters patent shall, notwith
standing any term in such letters patent limited, cease and be void 
immediately upon the expiration or other determination of the term 
during which the patent or like privilege obtained in such part out 
of the Cape of Good Hope shall continue in force, or, where more 
than one such }latent or like privilege it! obtained abroad, immedi
ately upon the expiration or determination of the term which shall 
first expire or be determined of such several patents or like privi
leges: Provided always, that no letters patent for or in respect of 
any invention for which any such patent or like privilege as afor~J
said shall have been obtained abroad, granted in the Cape of Good 
Hope after the expiration or determination of tho term for which 
such patent or privilt>gc was granted or was in force, sli:tll ue of 
any validity. 

XV. Patent nut to prevent use of inventions in fo1·eign skips. 
No lettei'S patent for any invention, granted after tho passing of 
this Act, shall exteml to prevent the use of such invention in any 
foreign ship or vessel, or for the navigation of any foreign ship Ol' 

,·es~el which may be in any port of the Capo of Goou Hope, in case 
such invention is not so used for the manufacture of any goods or 
commodities to be venued within m· exported from the same. 

XVI. Specification to befiled aj~er issue oj'patent, J;c, Every 
specification deposited at the oilice of the colonial secretary as 
aforesaid, aml the drawings and tnodds accompanying the same, if 
any, shall forthwith, after the grant of tho letters patent, or if no 
letters patent be granted, then immediately on the expiration of six 
months from the time of such deposit, be transferred to and kept in 
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suoh office as the governor, with the advice aforesaid, sl1all from 
time to time appoint for that purpose. 

XVII. Notice of applicat-ion to cli.9claim. or make alterations. 
Any person who shall obtain letters patent under this Act, or in 
case such person shall dep:nt with the whole or any part of his 
interest by assignment, su"h person, together with the assignee (if 
part onTy has been assigned), or the assignee alone (if the whole 
hath been assigned), may apply to the attorney-general for leave to 
enter a disclaimer of any part of either tho title of tho invention or 

• 
of the specification, or a memorandum of any alteration in tho said 
title or specification, not being such disclaimer or such alteration, 
as shall extend the exclusive t·ight granted by the said letters pat. 
cnt ; and thereupon the attorney-general shall deliver to such 
patentee and assignee, or either of them, or to their or either of 
their agents, an appointment in the form contained in the sixth 
schedule to this Act, or to the like effect, and such patentee or 
assignee shall thereupon cause such disclaimer (stating the reason 
for the same) or such memorandum of alteration to be written at 
the foot of such appointment, and shall cause tho same respectively 
to be published in the manner hereinbefore required, with t·estJect 
to the said first-mentioned appointment, and any pers'on having an 
interest in opposing the said application shall be at liberty to leave 
particulars, in writing, of their oujcctions to the same, at the office 
of the attorney-general, within such time, not being less than one 
montb, as the said attorney·gcneml by such appointment may 
direct: Provided always, that where such application as aforesaid 
shall be for leave to enter a disclaimer of any part of the title of tho 
said invention, or a memorandum of any alteration in such title, the 
attorney-general may dispense with such appointment and publica
tion, and in that case shall certify in the fiat hereinafter mentioned, 
that be has dispensed with the same. 

XVIII. Application for clisclaimer to be ltear£l. At the time and 
place namell in such appointment, the said patentee :mel assignee, 
or one of them, shall produce the newspapers containing the same, 
and the said disclaimer or memorandum of alteration at the foot 
thereof ; and the attorney-general shall thereupon hear and consider 
the said application, aml all objections to the same mentioned in the 
said particulars, if any, and all such power and authority shull and 
may be exercised on such occasion by tho attorney-general, as by 
<virtue of the provisions hereinbefore contained can and may be 
exet·cised in relation to the hem·ing and considering an application 
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for letters patent, and objections to the same, and shall and may be 
enforcecl in the same manner. 

XIX. How disclaimer may be entered, and alterations made. 
After such bearing and consideration, or without such hearing and 
consideration where the said nppointment and publication shall 
have been dispensed with, as aforesaid, such patentee and assignee, 
or either of them, may, by leave of the attorney-general, to be cor· 
tified by a fiat under his hand (to be written at the foot of tho samo 
parchment with tho said disclaimer or memorandum), enter such 
disclaimer, stating tho reason for the same, or such memorandum 
of alteration ; and at the time of entering such disclaimm· or memo
l;andum of alteration shall deposit a copy thereof in tho office next 
hereinafter mentioned, and such disclaimer or memorandum of 
alteration being filccl in such office as tho Governor, with tho advice 
aforesaid, shall from time to time appoint for that purpostl, shall be 
deemed and taken to be part of such letters patent or such spccifi· 
cation, and subject to the several incidents thereof in all colonial 
courts, and shall be valid and effectu:»l in favor of any person in 
whom the rights under the said letters patent may then be, or here· 
after become, legally vested ; and no objection shall bo allow<ld to 
be made in any proceeding upon, or touching such letters patent, 
specification, disclaimer, or memorandum of alteration, on the 
ground that the person entering such disclaimer or memorandum of 
alteration had not suflicient authority in that behalf: Provided 
always, that no action shall be brought upon any letters patent in 
which, or on the specification of which, any disclaimer or memoran· 
<1um of alteration shall have been filed in respect of any infringe
ment committed prior to the filing of snch disclaimer or memoran
dum of alteration (unless the attorney-general shall certify in his 
said fiat that any such action may be brought, notwithstanding tho 
entry or filing of such disclaimer or memorandum of alteration) ; 
and no such disclaimer or alteration shall be receivable as svidcnco 
in any action or suit (save and except in any proceeding, as 
aforesaid, in the nature of a scire facias) pending at the time when 
such disclaimer or altm·ation was filed as aforesaid ; but in every 
snch last mentioned action or suit the original title and specifica· 
tion alone shall be given in c-.·idence, und be dcell:.!'d and taken to 
b,. the title and specification of the invention fo1· which the letters 
patent have been Ol' shall have been granted : Provided also, that 

· when any such fiat shall have been granted or issued unde1· this 
Act, it shall not be necessary or material to inquire or ascertain 
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whether such appointment as last aforesaid has or bas not been 
delivered and published or dispensed with in accordance with this 
Act ; and such filing of any disclaimer or memorandum of altera
tion, in pursuance of the leave of the attorney-general certified as 
aforesaid, shall, except in cases of fraud, be conclusive as to tho 
1·ight of tho party to enter such disclaimer or memorand urn of alter· 
ation under this Act. 

XX. Copies of specification, (lisclaimers, &c., open for inspec· 
tion. The copies of all specifications, and the drawings and models 
accompanying tho same; if any, and of all disclaimers and memo· 
randa of alterations respectively deposited under or in pursuance of 
this Act, shall be open to the inspection of the public at all reason· 
able times after the grant of letters patent, or if no letters patent 
be granted, then immediately on the expiration of six months from 
the time of such deposit, but subject to such regulations as the 

• 

Governor, with the advice aforesaid, may make in that behalf. 
XXI. lllode of obtaining extension of tlte term. If any person 

having obtained ]etters }latent under this Act, or in case such person 
shall have departed with his whole, or any part of his interc3t by 
assignment, if such person, together with the assignee (where part 
only hath been assigned) or if the assignee alone (where the whole 
hath been assigned), shall, six months before tho expiration or 
other termination of such letters patent, })resent to the Governor 
a petition for the extension of the term in such letters patent men· 
tioncd, aml shall set forth in such petition that he or they has or 
have been unable to obtain a due remuneration for his or theh· 
expense or labor in perfecting such invention, and that an exclusive 
right of using and vending tho same for some further period, to be 
namctl in such petition, in addition to the said term, is necessary 
for his or their reimbursement and remuneration, it shall be lawful 
for the Governor, with the advice aforesaid, to refer the considera
tion of the said petition to commissioners to be appointed for that 
purpose in the manner hereinafter mentioned. 

XXII. lJiode of obtaining coufirmation of invalid patent. If in 
any suit or action it shall be proved or specially found by the verdict 
of a jury that any person who sha!l have obtained letters patent for 
any invention or supposed invention was not the first inventor 
thereof, or of some part thereof, by reason of some other person 
having invented or used the same or some part thereof, before tho 
date of euch letters patent, or if such patentee or his assigns Rhall 
discover that some other person had, unknown to such patentee, 

I. 9 
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invented or used tho same or some part thereof before the date o£ 
such letters patent, such patentee or l1is assigns may petition the 
Governor to confirm tho said letters patent, or to grant new letters 
patent, and it shall be lawful for tho Governor, with tho advice 
aforesaid, to refer the consideration of the said petition to commis. 
sioners to be appointed for that purpose in the manner hereinafter 
mentioned. 

XXIII. Governor to appoint commissioners. For the purpose of 
considering any such petition as aforesaid, it shall be lawful for the 
Govemor, if, with the advice aforesaid, he shall think fit, to issue 
and direct in tho name of Her :Majesty, her heirs or her successorB, 
to five or more persons, of whom some of tho judges of the Supremo 
Court shall be two, a commission reciting such }JCtition, and requir
ing and authorizing such Jmrsons or any throe of them, of whom one 
of the said judges shall be one, to meet at some time, not being less 
than two months from the publication of the said commission in tho 
Government Gazette, and at some place to be respectively fixed in 
tho said commission, and then and there to consider the said petition 
and to report to the Governor, in case such petitioner shall have 
prayed for an extension of tho term in tho letters patent mentioned, 
whether any and, if any, what furthQr extension of the said term 
should be granted, according to the prayer of tho said }Jctition, and 
upon what, if any, conditions, or, in case such }Jetitioner shall havo 
prayed for a confirmation of tho letters patent, or for a grant of 
new letters patent, whether such confirmation or grant should be 
made. 

XXIV. Notice of commission to be published, and caveats 
entered. 1'wo months at least before the time nametl in tho said 
commission for the consideration of any such 11etition as aforesaid, 
the petitioner shall cause to l.Jo published in tho same manner as is 
hc1·einbcfor• · required with respect to the said fhst·mentioned 
appointment, an advertisement. of tho contents of tho said conunis
sion in tho form contained in the seventh schedule to this Act, or to 
the like effect ; and any person having an interest in opposing tho 
saitl petition shall be at liberty to enter a caveat against the same 
at tho office of the colouial secretary at any time, not being less th:.m 
one \Vcek before tho time namcJ in tho saiu commission for the exe
cution thereof. 

XXXV. Commissioner,q to !tear all parties, ancl1·eport. At tho 
time and place fixed in tho said commission fo.r that purpose, tho 
commi'isioners shall meet and proceed to consider such petition, and 
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the petitioner shall be heard by his counsel ana witnesses, to provo 
his case as stated in such petition, and the publication of tho said 
last-mentioned aclvertisement as required by this Act ; and the per
sons entering caveats shall likewise be heard by their counsel and 
witnesses ; and all such witnesses shall be .examined upon oath or 
affirmation, which oath or aflirrnation such commissioners as afore
said are hereby authorized and required to administer, and there
upon, and uponlleal'iug and inquiry of the whole matter, in case such 
petitioner shall have prayed for an extension as aforesaid, the sahl 
commissioners may report whether any, m:d, if any, what further 
extension of the said term should be granted ; and the Governm· is 
lwreby authorized and empowered, if he, with the advice aforesaid, 
shall think fit, to grant to the petitioner new letters patent for tho 
said invention, for a term not exceeding fourteen years after tho 
expiration of the first term, anything hereinbefore contained to the 
contrary thereof in anywise notwithstanding ; and such new letters 
patent shall be sealed and bear date as of the day after the expira
tion of the term of the first letters patent ; or, in case such peti
tioner shall have prayed for a confirmation or grant as aforesaid, 
such commissioners, upon examining the said matter, and being ~:>at
isfied that such patentee, as aforesaid, believed himself to be the 
"first and original inventor, and being satisfied that such invention, 
·or part thereof, had not been publicly and generally used before the 
date of such first letters patent, may report to the Governo1· thci1· 
OJ>inion tl!at the prayer of iiueh petition ought to be complied with, 
whereupon the Govemor may, if he, with the advice aforesaid, shall 
think fit, grant snch prayer ; and the said lette1·s patent shall Le 
available at law and in eqnity to give to such petitioner the solo 
right of using, making and vending such invention, as against all 
persons whatsoever, anyt.hing hcl·cinbeforc contained to the con
trary thereof notwithstanding: Provided that any person, party to 
any former action or suit touching such first letters patent as last 
aforesaid, shall be entitled to have notice in writing of the time and 
place fixed, as aforesaid, for the fi1·st meeting of the said commi~
sioners to consider the said petition, and aftc1· any snch report shall 
have been made, it shall not be material to inqnire or ascertain 
whether any such advertisement as last aforesaid has or has not 
been published, or whether any such notice as last aforesaid lms 
or has not been given in the manner hcrcinbcfow directed iu that 
Lehalf. 

XXVI . .Imlea:es to specifications, di,qc[aimers, cf:c. The govemor, 

• 
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with the advice aforesaid, may cause indexes to all Rpccifications, 
disclaimers, and memoranda of alterations heretofore or to be here
after enrolled or deposited as aforesaid, to be prepared in such form 
as may be thought fit, and such indexes shall be open to the ius pee· 
tion of tho public at such places as the governor, with the advice 
aforesaid, shaH appoint, and subject to the regulations to be PlUde 
as hereinbefore provided. 

XXVII. Registc1· of patents to be kept. There shall be kept at 
tho otlicc to be appointed as aforesaid, a book or books to be called 
the "Register of Patents," wherein shall be entered and recorded 
in chronological order all letters patent granted under this Act, tho 
deposit and filing of specifications, disclaimers, aml memoranda of 
alterations filed in respect of such letters patent., all amendments in 
such letters patent anu specifications, all confirmations and exten· 
sions of such letters I>atent, the expiry, determination, vacating, or 
canceling such letters patent, with the dates thereof respectively, 
and all other matters :nul things affecting the validity of such let
ters patent as the Govemor, with the advice aforesaid, may direct ; 
and such register or a copy thereof shall be open at all convenient 
times to the inspection of tho public, subject to such regulations 
as the governor, with the advice aforesaid, may make in that 
behalf. 

XXVIII. Re[Jister of proprietors to be kept. Thoro sltall bo 
kept at the same oflicc a book or books entitled "The Register of 
Proprietors," wherein shall be entered, in such manner as the gover
nor, with the advice aforesaid, shall direct, the assignment of any 
letters patent, or of :my share or interest therein, any license under 
letters patent, aml the district to which such license relates, with 
the name or names of any person having any share or interest in 
such letters patent or license, the date of his or their acquiring 
such letters patent, share, and interest, aml any other matter or 
thing relating to or affecting the proprietorship in such letters 
patent, or license; and a copy of any entry in such book, certified 
as hcreinaft<Jr mentioned, shall be given to any person requiring the 
r•amc, and shall he prim(Z facie proof of the assignm<:nt of such 
letters patent, or share, or interest therein, or of the license or pro· 
}ll'ictorship as tllercin expressed : Provided alwayl'l, that until such 
crttry shall have been made, the grantee or grantees of the lcttPrs 
patent shall be deemed an<l taken to be the sole and exclusive 
}H'o:prietor or proprietors of such letters patent, and of all the 
licenses and pri vilegcs thereby given and gt·anted, and such register, 
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or a copy, shall be open to public inspection suujcct to such rcgu· 
lations as the governor, with the ad vice aforesaid, may make. 

XXIX. Falsification or forgery of entries. If any vcrson shall 
willfully make, 01' cause to l.Jo made, any false entry in tho said 
registry, or shall willfully make or forge, or cause to be made or 
forged, :my writing falsely purporting to uc a copy of any cnt1·y in 
the said book, o1· ~hall produce or t.cntler, or cause or sufier to hu 
prOLluccd or temlcretl in evidence, any such writing, knowing the 
same to be false or forged, he shall be guilty of the crime of con
travening this section of this Act, awl t:~hall upon convictiou Lo 
liable to imprisonment with or without haru labor for any period 
not exceeding five years. 

XXX. E1ttry may be cxpun[Jecl, or varied, by o1·der (:/ Supl'eme 
Oom·t. If any person Hhall deem himself aggrieved by any entry 
made unucr color of this Al~t in the saill rl'gistcr, it ;;hall l1l' lawful 
for such person to apply uy motion to the Supreme Court for an 
Ol'ller that such entry may be expunged, vacated, or varied; and upon 
any such application, such court may make such order fo1· expuug
ing, vacating, or varying such entry, and as to tlu: cost~:~ of 1-ueh 
application as to such court may seem tit; aiHl the ofliccr having 
the care and custody oi such n·gistry, on the production to him 4!f 
any such order, shalll'xpunge, vacatl', or vary the said entry acconl
ing to such ortlcr. 

XXXI. Pt;nalty j'or unrwtlwrized user of 1oord "Patent." If any 
person shall write, paint, J>rint, mould, cast, carve, engrave, stamp, 
<..r otherwise mark upon :mythillg made, uscu, or sold by bin~, fo1' 
the sole making or selling of which he hath not, or ~_;]tal\ not have 
obtained letter~:~ patent, the name or any imitation of the name of any 
other person who hath OJ' shall have obtained lette1·s patent for tho 
sole makin.., or vemliurr of such tLinO' without leave in writinrr of 0 0 O) 0 

such patentee or his assigns: or if any person, t:hall, upon t~uch 
thing nut Laving been pnrchasctl from the patcutce, or wruepersun 
who purchased it from or umler such patentee, ur not having llad 
tile license or coasent in \Vl'iting of such patentee or his as~;i~us, 
write, pnint, print, mould, cast, l'arvc, t•ngravc, ~:>tamp, or otherwise 
mark tht:- woru "Patent," the worJs "Lcttersl'atcnt," or the worus 
"lly the Queen's Patent," or any worus of the lik'l· kind, meaning, 
or import, with a view of imitating or cnuntt•rfl•iting the stamp, 
lllark, or other device of the pateutct•, he shall r,_, .. C\'l'l'Y ::-uch 
oficuso forfeit and p:1y the ~tun uf one lmndrctlpouuch;, om• Jwlf to 
Her Majesty, Her heir:> anu ISLICCCSSOrH, aud tLc othcrlJalf, with full 



• 
, . 

• 

134 FOREIGN LAWS. • 

costs of snit, to any person who slw.Il sue for tho said penalty by 
action of debt: Provided aLways, that nothing herein contaim·d shall 
be llonstmcd to extend to. subject any person to any penalty in 
respect of stamping, or in any way marking the word "Patent,'' 
upon anything for the sole making or vending of which letters 

' }mtcnt before obtained shall have expired or otherwise determined. 
XXXII. In actions fur iufrinuement, particulars ofbreacltes ancl 

objections to be delivered. In any action for the infringement of let· 
tors patent the plaintiff shall deliver with his declaration particulars 

• of the breaches complained of in the said action, aml the defendant 
. on pleading thereto shall deliver with his pleas, and the prosecutor in 

any proceedings in the nature of scil·c facias to repeal letters pat
ent, shall deliver with his declaration particulars of any objections 
on which he means to rely at the trial in support of the pleas in tho 
said action, or of the suggestions of the said declaration respec
tively; and at the trial of such action or proceedings, no evidence 
shall be allowed to be given in support of any alleged infringement, 
or of any objection impeaching the validity of such letters }latent, 
which shall not be contained in the particulars delivered as afore· 
said: Provitletl always, that the place or places at or in which and 
in what manner the invention is alleged to have been used or pub· 
lished prior to the date of the letters patent, shall Lc stated in such 
particulars : Provided also, that it shall and may ue lawful for any 
judge at chambers to allow such plaintiff, or defendant, or }Jrose
cutor respectively, to amend tho particulars delivered as aforesaid, 
upon such terms as to such judge may seem fit : Provided also, 
that at the trial of any llroceeding to repeal letters patent, the 
defendant shall Le entitled to begin and give evidence in support of 
such letters patent, and in case evidence shall be adduced on the 
part of the prosecutor impeaching the validity of such letters pat· 
ent, the defendant shall be entitled to the reply. 

XXXIII. Particulars to be reuardecl 'in taxinu costs. In taxing 
the costs in any action for infringing letters }latent, regard shall uc 
had to the particulars delivered in such action; and the })laintiiT and 
defendant respectively shall not be allowed any costs in respect of 
any particular, unless certified uy the court before which the trial 
was had, to have been proved by such plaintiff or defendant respcc·' 
tivcly ; ancl it shall be lawful for the court before wl1ich any such 
action shall be tried, to certify on the rcconl that the validity of the 
letters patent in tho declaration mentioned came in question, and the 
record with sueh certificate Lciug gi\'cn in evidence in any suit Ol' 
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action for infringing tho said letters patent, or in any proceeding 
in the nature of a scire facias to repeal .he letters patent, shall 
entitle the plaintiff in any such suit or action, or tho defendant in 
any such proceeding, on obtaining a decree or judgment, to his full 
costs, charges, and expenses, to be taxed as bet\vcen attorney and 
client, unless the court making such judgment, decree, or order 
shall certify tl1:1t the plaintiff or defendant respectively ought not 
to have such full costs. 

XXXIV . .li'ees on obtaining patents. There shall be paid in 
respect of letters patent applied for or issued as herein mentioned, 
the depositing of specifications, disclaimers, aml memoranda of 
alterations, warrants, certificates, entries, and searches, and other 
matters an<l things respectively mentioned in the last schedule to 
this Act, such fees as arc enumerated in that schedule ; and such 
of the said fees as are thereby made payable to the attorney· 
general, as well as the t·esidue thereof, shall form part of the 
colonialnwenuc. 

XXXV. :b .. ''II[Jlis!L patents sulyect to tlds Act. All letters patent 
which shall be granted in the United Kingdom of Great Britain and 
he land after the iil'l;t day of July, in the year of Our Lord one 
thousand eight hundred and sixty, for any invention, shall, 1:10 far 
ns the same relate to this said colony, be utterly void and of none 
effect, and in nowise be tmt in execution : But all such letters pat· 
ent granted in the said United King4om on or before that day, and 
which, if this Act bad not been pass\!d, would have been valid in 
this colony, shall be deemed and taken to have been granted under 
this Act and may be dealt with accordingly. 

SCllEDt'LES. 

Til& FIRST Sc!IEDULE. 

To all to whom these presents shall come, I, John Dot>, of Cape Town, engineer, 
send greeting: Whereas I am dt!sirous of obt11ining letters patent for seeurlng unto 
me llcr Majesty's special license that I, ~y executors and assign~. and such others us 
I or they should at any time agree wilh, and no others, should and lawfully might, 
from time to time and at all times during the term of fourteen yeard (to be computed 
from the day on which this instrument shall be left at the office of the colonial secre. 
tary), m11ke, usc, exercise, and voml within the colony of tll\l Cape of Good IIope, an 
in'l'cntion for [in8erl tlte title of tlte invention] ; and in order to obtain the said letter~ 

patent, I must, by au instrument in writing under my hand, particularly describe ani! 

• 

• 
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·ucertni'l. ·~,. nature of the said invention, and in what manner the same is to bo per. 
f'ormet1 a.no must also enter into the covenant herein-11fter contained; Now know yc 
Sbllt. tne nuture of the said invention und the manner in which the s:nne is to be pcr
'tl'n:!:d, are particularly described and ascertained in and by the following statement, 
&bat is to say [dacribe tl1e invcution]. And I do hereby, for myself, my hcil·s and 
executors, covenant with ller Majc~ty, her h'lirs and succc~sord, that I believe the 
enid inv.ention to ho a new invention M to the publil• usc and exercise thereof, and 
tnat l dv not know or believe thnt nny person other tlmn myself i~ the true nnd first 
inventor of the enid invention, nnd thnt I will not depoait these presents nt the oflice 
uf the coloninl secretary with any such knowledge or belief a_s lllSt aforesaid. In 
witness whereof I have hereunto set my hand nt Cape Town this day of 
186 . 

SEcosn ScuEDULE. 

Patent for [iJ~&trt the title a• in the lptrification]. 
This is to notify thut John Doc, of, &c., did, on the duy of instant {or 

last) deposit u.t the office of the coloniul secrctut·y in Cape Town, a specification or 
instrument in writing under his hand, particularly describing and nscertnining the 
nature of the snid invention, nnd in what manner the Slime is to be performed, nud 
that by reason of such deposit the snit! invention is protected and secured to him 
exclusively for the term of six calendar months Uteuce next eusuing. And I do 
further notify thnt the said John Doc has given notice in writing at my office, of his 
intention to proceed with his npplicution for letters pateut Cor tho said in\'cntion, nud 
thnt I hnve appointed ['rhursduy] the day of next, ut o'dock in the 

noon, 11~ my office, to hcnr sud consider tlte said npplicution nnd nil objections 
thereto; nnd I do hereby require ull persons l111ving tlll ittterest in opposing the grant 
of such letters patent to leave, before th:tt day, nt my offi~o in Capa Town, particu
Jnrs in writit•r; of their objections to the sniu application, otherwise they will be pre
eluded from urging the snme. 

Gil·eu under my hand, this duy of , ISG • 
W. P., Attorney General. 

Tmnn Scnr.ntrt.E. 

Upon henring the objection of A. ll., to the grant to John Doe, of Jettet"S paten& 
for [iu&tl'llltetitl" a.~ in ilte spet·ijicutiou], I do hy this wt·iting under my hnud, order 
that the said A. D. shnll pay to the snid John Doc the sum of for tho costs of 
such hearing [or to E. J..', the sum of as u remuneration for his nltemlance at 
such hearing]. . 

w·. 1'., Attorney General. 
Given under my hand, this dny of ISG • 

FoGnrn Scm:ntiu:. 
I hnvc henrd nnd con~idercd the application of John Doc for letters patent for 

[iu.m·l ilte title as in t!te spedjicutiou], nud nlso all objections to the same, and hn,·iug 
pct·used the specification nnd the us•Jtll and necessary advertisements, 11111 of opinion 
that us it is entirely nt the hn?A\rU of the suid applicant whether the said invention is 
new nnd will hnve the desired success, liC'r llujesty's royul letters patent may be 
issued in the form contained in the fifth scbcdnlc to tim Act [•citlttlwfoilowin:J tUldl· 
tioual clauses, tltat i.~ to sa,IJ : lw·e set litem out, if 071!1 ]. 

Given under my hnnd, this dny of 186 • 
W. P., Attorney General • 

• 
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FIFTH ScntDUUl, 

'\"u:toau, by the grnce of God, oC the United Kingdom of Grc11t Brit11in nnd Ire. 
land, Queen, Defender o[ the Faith, to nil to whom these presents sbnll come, ~cet
ing: Whereas Jobn Doe, of in the division of , engineer, bath rcprcscntt~d 
that he is desirous of obtaining ou1· royal letters patent for securing 'Unto him our 
speciul lic~nse that be, bis executors nnd n~signs, and such others as be or they 
shoultl agree with, and no other~, ehould and lawfully might make, usc, vend, nnd 
exercise within our colon~· of the Cape of Good Hope, 1111 infcntion for [ imert fl1c title 
of tlic inventiou ], 11nd by nn instrument in writing under his hand deposited in tho 
• 

office of the colonial secrctnr~·, the ~aid John Doe hath particularly 1lcscribed nnd 
ascertained the nature of the said in\'cntion, nnd in whnt manner the same is to be 
performed : And we, being willing to gi1·e encouragement to all arts nod inventions 
which may be for the public good, are graciously pleased to confer upon the s11id 
John Doe the privileges herein-nftcr mentioned. Know ye, therefore, that we of our 
cspeeinl grnce, t.'ertain knowlelig~, and mere motion luwe gh·en nnd granted, anli by 
thes~ presents, for us, our heirs and succes~ol"\!, do give anli grnnt unto the snitl John 
Doc, his executors and a8sigus, our esp~cinl license, full power, sole privilege, and 
authority, thnt he, the said John Do~, his executors, 11dministrators, and assigns, nnd 
e\·cry of them, by him~elf and themseh·e~, or his null their de(luty or deputie~. ~er
vants or agent~, or such others ns he or they slmll at nny time agree with, and no 
others, during the term herein expressCll, shu\1 and h1wfully nmy mnl>e, use, exet·cisc, 
nud vend his sail! invention within our snid colony, in ~uch mKnner ng to him, hi3 
executors and nssigus, or nny of them, shnl\ seem meet; nnd llmt he, his executors 
nnd assigns, shnll nnd la1vfully mny have nml enjoy tbe whole profit, benefit, commo· 
dity aml ndmutnge, from time to time cmuing, growing, accruing, nnd nrt~ing by 
reason of tbo snid iiiVI.'IItion, dudng the said term: to lutve, bolt!, exerci~e, and enjoy 
the Sltid licenses, powers, privileg~s, nnd ndmntagcs unto nnd by the snid John Doe, 
l1is executors nn1l n~signs, for nnd during nnd uuto the full end nnd term of 
ycurs now next ensuing. And to the end thnt he, his exccutori! nnd nssign~, nnd 
c1·ery of them, mny hnve nnd enjoy the full benefit und the ~ole u~e nnd ~xerdse of 
tho snit! invention, nccortling to our g1·ncious intention, we uo by thc~e prcscnt8, for 
us, our heirs nnu successors, require nnd strictly commnnd all nml every per~ou und 
pe1·souR, whatsoe,·er, of what estate, IJUnlity, dt•grcc, name, or condition soever they 
be within om· said colony, thnt neither they, nor nny of them, nt nny time during the 
said term, either direct!~· or indh·ectly, do mnkc, usc, or put in prnctice the snill in1·cn· 
tiou, ot• nny part of ibe same. so attnined unto by the snhl John Doe us aforesaid, nor 
in any wi~e counterfeit, imitate, or resemble the snme, nor shnll mnke or cuuse to be 
made nny addition thereunto, or subtrllction from the snmc, wh('rcby to pretend himsolf 
or themselves the inventor or inv('ntors, devisor or uevisors thereof, without the 
consent, licen8e, or ngrt•cment of the snid John Doc, his executora or assigns, in 
writing nndcr his or their hnnds first hod nnu obtained in thnt bebnlf, upon such 
pnins nnd pe1:nlties ns cnn or mny he ;iu~tly inflicted on Nuch offenders for their con. 
tempt of thi~ our roynl command; nnd further to be answerable to the said John Doe, 
his executors all!! nssigns, according to law, for his nr.ll their dnmnge thereby 
oceusioned : Provided nlwnys, nnd these our letters potent are and shall be upon this 
condition, thnt if at nny time dnring the said term hereby grantP.d, it shnll appear that 
this our grant is contrary to law, or prejudicinl or inconvenient to our suhjccts in 
gencrul, or tbnt the said invention is not u new inventitlll as to the public use aud 
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e:tercise thereof, or that the said John Doc is not the first and true inventor thereof 
within thia colony, these our letters patent shnll Iorihwith cease, determine, and be 
utterly void to all intents any purposes, anything herein-before cout11incd to tho con
trary thereof in anywise notwithstanding; Provided also, that these our letters patent, 
or anything herein contained, shall not extend, or be construed to extend, to give 
privilege unto the said John Doe, his executors and assigns, or any of them, to use or 

.imitate any invention or work whatsoever which hath heretofore been found out or 
invented by any other of our subjects whatsoever, and publicly used or exercised, 
unto whom our like letters patent or pririlcges have been already granted for the 
sole use and exercise and benefit thereof, within our ~aid colony ; it being our will and 
pleasure that the said John Doe, his uecutors and assigns, and all and every person 
nnd persons to whom hke letters patent or privileges have been already granted as 
aforesaid, shall distinctly usc and practice their several inventions by them invented 
and found out, according to the true intent and meaning of the same rc~pcctive letters 
putent and of these presents: Provided likewise nevertheless, and these our letters 
patent nrc upon this express condition, that iC the said instrument in writing docs 
not pnrticuhu·ly describe and ascertain the nature of the 8nid invention, and in what 
mRnner the same is to be performed, and ulso, if the said John Doc, his executors or 
assigns, shall not pay at the oflice of the colonial secretary of our saiJ colony the 
sum of pound~ within three years next after the date of· these prc~cnts, nnd 
the sum of pounds within sc1•en yent·s next after such date, that then, nnd in 
any of the stLid cases, these our letters patent and all liberties and ndi'!Lntagcs what5o
CI"er hereby granted shull utterly cease, determine, and become void, anything herein
before contained to the contl'nry hereof in anywise notwithstanding; proYidcd that 
nothing herein contained shull prc1·ent the granting of licenses in 2ueh manner and 
fot• such considerations as they may by lnw he granted: And, lastly, we do by these 
)!resents, for us, our heirs and succes5ors, grant unto the said John Doc, his executors 
and assigns, thut these our letters patents shall be in and by all things good, firm, 
Vt.Llid, suflicir.nt, and effectual in the law, according to the true intent nnd meaning 
thereof, nnd shall be tuken, construed, and adjmlged in the most favorable and bene· 
ticial sense for the best nd1·antngc of the said Juhn Doc, his executors and assigns. 

In witness whereof we ha1·e caused these our letters to be made patent, and to be 
sealed and bear date us of the day of • 

Tm: S1xrn Scnwt'u:. 
Paie11t jo1• [ insel't the title], 

This is to notify to all whom it may concern, that John Doe, of, &c., bas 
applied to me for le:Lve to enter a disclaimer of part [or memorandum of alteration, 
as the case may he] of the said in1·cntion, the particulm·s whPreof nrc stu ted below ; I 
do therefore appoint [Thursda~·] the duy of next, nt o'clock in 
the 110on, to hear and consider the said application, and nil objections to the same. 
~\nd I do hereby require nil persons having un interest in opposiug the said applica
tion to lcal"e, before tlmt day, at my oflicc in Cnpe Town, particulars in writiug of 
their objection to the same, otherwise they will be precluded from urgiug such 
objections. 

Given under my hand this day of • 
W. P., Attorney-General. 

The follo1ving is th~ disciRimer [or as tl1e case ma,!l be] which I desire to make in, 
&c. [the applicant m!llll here aet forth wlwt lte wisltes to enter, and 8iQIL it]. 

• 



CAPE COLONY. 139 

• THE SEVENTll SCIIEDOLE • 

Patent for [ inurt tiLe title]. 

Notice is hereby given that I have presented a petition to His Excellency the 
Governor, praying for the confirmation of [or extension o.f tlw term i11] the said patent, 
nnd that a commission has issued authorizing nnd requil'ing certain commissioners 
therein named to consider and report upon the subject to the said Governor, which 
said commissioners will meet for thnt purpo•e on the · day of next, nt 
o'clock in the noon, at • All persons objecting to tho said confirmation 
[or cxten.~io11] must enter u. caveat agninst the same at the office of the colonial secre. 
tary in Cape Town, otherwise they will bo precludell from objecting to it. 

Dated this duy of Jon:; DoE. 

• TnE LAST S<::nEDOLE • 

On depositing specification . ....................................... . 
To the attorney-general for any "appointment." .•••••••••••••••••• , •• , 
On obtaining letters patent .......................................... . 
At or before the expiration of tho third year ......................... . 
At or before the expiration of the se\'enth year. • • • • • • • • ••.•••••••.••• 
To the attorncy-generul with particulars of objections ••••••• , •• , , •• , ••• 
On presenting petition for extension or confirmation •.•••••••••••••••••• 
Every search and inspection . ..................•..•................. 

• 

Entry of assignment or license . .••.•.....•.••.•.•. , .•....•....••. , .. 
Certificate of assignment or license . ..............•...... , ...•......• 
Filing memorar.dum of altcr11tion or disclaim or •••••••••••••••••••••••• 
}~nteriug noy caYeat . . , ......................... ; .................•. 
Copy or extract of any writing per common law folio •••••••••••••••••• , 

• 

From Oarpm. Pat. L. of Worlcl, 12'7. 

-----------------

CENTRAL AMERICA. 

£ 8, 

2 10 
2 4 
2 10 

10 0 
20 0 

2 4 
2 10 
0 1 
0 10 
0 10 
2 10 
2 10 
0 1 

See CosTA RtcA, GuATElUI.A, NICARAGUA, S.u.vAnoa. 

• 

• • 

• 

tl. 
0 
6 
0 
0 
0 
6 

0 
0 
0 
0 
0 
0 
0 

• 

• 



• 

140 FOREIGN LAWS. 

CEYLON. 

An Ordinance for gmnt·ing exclusive Privileges to lnven
tm·s; No. 6 (of November 2), 1859. 

Preamble. 'Whereas. it is expedient for the encouragement of 
inventors of new manufactures, tlw.t certain exclusive privileges in 
their inventions shoultl be granted to them in Ceylon, it is enacted 
by the Govemor of Ceylon, with the advice and consent of tho 
Legislative Council thereof, as follows :-

1. Slwrt title of or(linance. This ordinance may be citct1 for 
all purposes as the "Inventions Ordinance, 1859." 

2. Commencement of ordinance. This ordinance shall come 
into operation on the day of passing the same. 

3 • .Invento1· may petition to file specification. Fm•m, &c., nf 
petition. The inventor of any new manufacture may petition the 
Governor for leave to file a ~>pecification thcr('Of. Every such peti
tiot i!hall be in writing, in the form or to the c:ffect mentiom•tl in 
t.he schedule hereunto annexed, :mel shall be signed by the }Wti· 
tionc;·, or, in case the petitioner shall be absent from Cey Ion, by an 
authorized agent, and shall state the name, condition, and place of 
residence of the petitioner, and the nature of the invention. 

4. Order to file .~pecijlcation. An alien ami, whether resitlt>nt 
in Ceylon or not, may petition for leave to file a specification umler 
this ordinance. 

5. Pou;er to refer petition for -inquiry an(l ?'eport. Upon sneh 
petition, the Governor may, with the advice of the Executive 
Council, make an order authorizing the petitioner to file a specifi
cation of the invention: Provided always, that before making Rtwh 
order, the governor shall refer the petition to any person or persons 
for inquiry and report, antl such person or persons shall be entitled 
to a reasonable fcc for such inquiry and report, to be paid Ly the 
petitiouer ; the amount of fee, in case of dispute, to be settled by 
the district court of Colombo in a summary manner. 

6. Ereclu.9ive privileoe for fourteen years. Extension. If 
within the space of Hix months from the date of such orller, the 
petitioner cause a specification of his invention to be filed, in man

. ncr hen!inafter meutiotwd, the Governor, with the ad viee and con· 
sent of the Executive Council, may, in the Form D. in the schedule 
to this ordinance appended, under the public seal of the Island of 
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Ceylon, grant to the petitioner, his lwirs, executors, administrators, 
nncl assigns, the sole nnd exclusive privilege of making, selling, and 
using the said invention in Ceylon, and authorizing others so to tlo, 
for the term of fourteen years from the time of filing such specifi
cation ; and for such fmtber term, if :my, not exceeding fourteen 
years from the cXJ>iration of the first fom't~en years, as the Gover
nor, with the advice of the Executive Cunncil, may tl1ink fit to 
direct, upon petition to be presented by such inventor, at any 
period, ·not mot·e than one year, and not less than six months, hefore 
the expiration of the exclusive privilege 1wreby granted. 

7. Order to .file specification rnay be sufVect to conditions. An 
order, authorizing the filing of a specification, or for extending the 
term of such exclusive pl'ivilege as afot·esaiJ, may be made subject 
to such conditions and restrictions as the Govcmot·, with the ad vice 
of the Executive Council, may think expedient. 

8. Specification to be in tm•ltin,fJ, ancl to descl·ibe invention. 
Every specification of an invention filed und<~t· this ordinance shall 
be in writing, and shall be signed by the }letitioner, and shall pat·· 
ticularly describe and define the nature of the said invention, and 
in what manner the same is to be ftarried out. 

9. Petition and specification to be l1l(t ~/Jith colonial sec1·etar!l; 
accompanied by declaration. Every petition for leave to file :l 
specification, and every specification tiled untler this ordinance, shall 
be left with the colonial secretary, and shall be accompanied by :.1. 

declaration in writing, signed by the petitionct·, in the form m· to the 
cffect mentioned in the schedule lH~retmto annexed, marked A. and 
B. respectively ; and if the inventor be absent from Ceylon, the 
l>etition and specification shall also be accompanied by a declara· 
tion, signed by the agent who shall present Ol' file the same, to the 
effect that he verily believes that the declaration purpo1·ting to be 
the declaration of the inventor was signed by Lim, and that the con
t('nts thereof are true ; which declaration shall be in the fm·m here
unto annexed, mm·ked C. The date of the delivery of every su<:h 
petition and !!pecification shall be indorsed on the same respectively, 
a.nd shall be also recorded at the office of the colonial secretary. 

10. False statement in det;lm·ation punislwble as perj~try. Any 
}H!I'801l who shall willfully and corruptly make any false Statement 
in any declat·ation required by this ordinance shall be liable to the 
pains and penalties of perjury. 

11. Payment of fees. No specification shall be filed until tho 
petitioner shall have paid all fees payable under this ordinance. 

• 
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12. To be open to inspection. '!'he specification, or a copy 
thereof, shall be open at all reasonable times, at the oflice of the 
colonial secretary, to public inspection, upon payment of a fee of 
five shillings. 

13. Boo!.; for t!te registry of petitions, specifications, elk A 
book shall be kept in the otlicc of the colonial sem·etary, wherein 
shall be entered every such petition and specification, and every 
order made upon such petition, or relating to the invention 
therein mentioned, and every grant of exclusive pl'ivilege. Every 
specification and every such grant as aforesaid shall be numben•d 
according to the order in which it is entered in such book ; and a 
reference shall be made in such book, in the margin of the entry of 
each specification, to every order relating to tho invention. 

14. Impection of registry book. Gertijlecl copy of entry. 
Such book, or copy thereof, shall be open at all convenient times 
for the inspection of any person, upon payment of a fee of five 
shillings ; and the said colonial secretary shall cause a copy of any 
entry therein, certified under his hand, to be given to any person 
requiring the same, on pn.yment of the expense of copying. 

15. Certified copy to be prima j(tcie evidence. Evet•y sncl1 cer
tified copy shall be prima facie evidence of the document of which 
it purports to lw a copy. 

16. lV!ten exclush•e pril'iletJe does not attaclt, No person shall 
be entitled to auy exclu~ivc l'rivill>gc under the provisions of thi~ 
ordinance, 

If the invention, at the time of prrHNtti11g the })etition for leave 
to file the specification, was not a new invention in Ceylon, or 

If the petitioner it> not the inventor or importer thereof int,o 
Ceylon, or 

If the specification fih:d docs not particularly describe the natut·e 
of tho invention, and in what manner the same is to be carried out. 

17. l•lezo ilwention. Ilnowledge of invention .frautlulentl!l 
acquired. Public use by actual ilwentor. An invention shall be 
deemed a now invention within the meaning of this ordinance, if it 
shnll not, before the time of applying for leave to file the E:pecifica
tion l1avc been publicly used in Ceylon. The public usc of an inven
tion, prior to the application for leave to file a specification shall not 
be doomed a public use within the meaning of this section, if tho 
knowledge thereof shall have been obtained surreptitiously, or in 
fraud of the inventor, or shall have been communicated to the pub
lic in fraud of the inventor, or in breach of confidence. Provided 
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tho inventor t~haU, within six months after tho commcncomcnt of 
such public usc, apply for leave to file a specification, and shall not 
previously have acquiesced in such public usc. Provided also, that 
tho usc of an invention in public by the inventor thereof, or by his 
servants or agents, or by any other })et·son by his license in writing, 
shall not. be deemed a public use thereof, within the meaning of this 
ordinance. 

18. Inventor lwvin,q patent in Englaml may petition. If an 
inventor who, prior to the time of applying for leave to file a speci
fication of an invention under this ordinance, shall have obtained 
Jim· Majesty's letters patent for the exclusive ttJc of such invention 
in any part the United Kingdom, but not extending to this island, 
shall petition the Governor for leave to file n. specification of such 
invention, it shall be competent to the Governor, with the advice of 
the Executive Council, to make an order authorizing the petitioner 
to file a specificat.ion of the invention and exemplification of the 
letters patent granted to him. On this being done, the petitioner 
shall be entitled to tl10 sole and exclusive privilege of making, using 
and selling the said invention in Ceylon for the term or terms men
tioned in the 6th section. Provided the petition for leave to file tl10 
specification t>hall state that such letters pn.tcnt have been granted, 
and shall also Htate the date thereof, and the term during which the 
same arc to continue in force. 

19. Exclusive jurisdiction in tlte eli strict court of Colombo, And 
wlwreas it ill expollient that sole jurisdiction over nll actions, suits, 
and proceedings arising in respect of thit> ordinance should be vested 
in the district court of Colombo, to the exclusion of other courts 
having jurisdiction uutler the 24th and 29th sections of the Letters 
Patent of his late Majesty King William the Fourth, bearing d:\te 
the 18th day of February, 1830 ; And whereas by Letters Patent 
of her present Maje!!ty, hearing date the 28th day of Jan nary, 1R·18, 
it is declared that it shall be competent to the Governor, Ly any 
law or ordinance to be Ly him from time to time made, with the 
advice and consent of the Legislath·e Council, to make provision 
for the better administrn.tion of justire within thi,; island, anything 
in the said J,ettet·s Patent of King \Villiam the Fomth to the con
trary notwithstanding: It is therefore enacted tha.t the said district 
court of Colombo shall have sole and exclusive jurisdiction over all 
such actions, suits, . and proceedings as afot·csaid, whe1·esoever 
the same may at·ise, and to the exclusion of all other district courts 
in the island, subject, however, to appeal, as hereinafter provided. 

' 

' 
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20. Particulars to be delivered. In any suit for the infringement 
of such exclusive privil~ge the plaintiff shall delivCJ: with his libel 
particulars of the breaches complained of in said suit, and the 
defendant, in pleading thereto, shall deliver, with his answet·, par
ticulars of the gmunds (if any) upon which he means to contend 
that the plaintiff is not entitled to an exclusive privilege in tho 
invention. In like manner, upon any application to the said district 
conrt under tho 22nd, 23rd, and 24th sections of this ordinance, the 
applicant shall deliver particulars of tho objections on which he 
means to rely. At the trial of any such suit or issue, no evidence 
shall be allowed to be given in support of any alleged infringement 
or of any objection impeaching the validity of such exclusive privi
lege, which shall not be contained in tho particulars delivered as 
aforesaid. If it lJc alleged that the inventio'n was publicly known 
or used prior to the date of the petition for leave to tile such 
specification, the places where and the manner in which the inven
tion was so publicly known or used, shall be stated in such particu
lars. PI'Ovided always, that it shall be lawful fo~ tho court in 
which tho suit or proceeding is pending, or in which the issue is 
tried, to allow the plaintiff or defendant respectively to amend 
the particulat·s ddi vered as aforesaid, upon any such terms as shall 
seem fit. 

21. IJe.fect in spec{fiwtion or petition, or u:ant of novelty in 
in vcntion; dk, no defense. Actual use C£ de.fen.~e. No such suit 
shall be defended upon the ground of any defect or insufficicttCy of 
the specification of the invention, nor shall any such suit be 
defended upon the ground of a misdescription of the invention in 
the petition ; unless tho defendant shall show that he is the actual 
inventor or derives title from him. 

22. Application to declare exclusive priviler;e not acquired. It 
shall he lawful for any person to apply by motion to tho distt·ict 
cutll't of Colombo for a. rule to show cau~e why the court should 
not declare that an exclusive privilege in respect of an invention 
bas not been acqnirerl under the provisions of this ordinance, by 
reason of all or any of the objections following, (to he specified in 
the rule,) that is to say :-

Invention not 1ww. That the l'aill invention was not, at the 
time of presenting the petition for leave to tile the specification, a 

• • new mventwn ; or 
Petitioner not tlte imJentor, ({;c. That tho petitioner was not 

the inventor thereof, and in addiLion thereto, either that the nppli· 
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cant was the inventor, or that tho inventor l1as <lc<licatcd or made 
known the invention to the public, o1· has acquiesced in the public 
use thereof ; or 

liwention not de..~cribed in specification. That the specification 
filed docs not particularly describe and define thll nature of the 
invention, or in what manner the same is to be carried out ; or 

Fraud in petition or ,'lpccification. 'l'hat tho petitioner has 
fraudulently inserted in tho petition or specification, as part of his 
invention, something which was not new or whereof he was not the 
inventor ; or 

Fa!Be statement in petition. That the petit.ioner has willfully 
made a. false statement in his petition ; or 

Fraudulent misdescription of part of invention in specijlcati(m, 
That some part of the invention, or the manner in which that part 
is to be canied out as described in the said specification, is not 
thereby sutliciontly des01·ibed and defined, and that such defect or 
insufficiency was fraudulent, and is injurious to tho public. 

23. Like application as to part of an invention. Any person 
may in like manner apply to the said district court for a rule to 
show cause why that court should not deelnre that an exclusive 
privilege has not been acquired under the provi~ions of this ordi
nance, in any part of thn invention to be specified in the rule, by 
reason of all or any of the objections following (to be specified in 
the rule), that is to say:-

That such part of tho invention was not new at the date of tl10 
petition for leave to file the specifieation ; or 

That the petitioner was not tho inventor of that part of tho 
invention, and, in addition thereto, either that the applicant was 
the inventor of that part, or t.hat the inventor has dedicated or 
made known the same to the public, or has acquiesced in the publio 
usc thereof ; or 

That that part of the invention, and the manner in which it is 
to be canic<l out, is not sullieiently described and dcfinotl in the 
specification, and that such defect or insufficiency is injurious to the 
public. 

24. Application by Qttcen's culvocate on breach of special 
condition. It shall be lawful for the Queen's ad'vocate or any 
deputy Queen's advocate to apply to tho said diMtrict court for a. 
rule calling upon the petitioner, hi::~ executors, administrators, or 
assigns, to show cause why the question of tho breach of any 
special condition upon whieh the leave to file a specification has 

I. 10 
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been granted, or any other question of fact on which tho revo
cation of the exclusive privilege by the Governor under the power 
hereinafter reserved may, in tho judgment of tho said Governor~ 
depend, should not bo tried in tho form of an issue directed by 
the said court ; and if the rule be made absolute, tho court, unless 
the broach or other matter of fact be admitted, may thereupon 
direct such issue to be tried, and certify tho result of such trial to 
the Governor. 'fho costs of such trial, and also tho costs of such 
proceedings, shall be in the discretion of the said court. 

25. 1Vl!en exclusive privilege sltall cease. Every exclusive 
privilege under this ordinance shall cease if the governor, with the 
advice of the Executive Council, shall declare by notification in the 
Government Gazette that the same, or the mode in which it is exer
cised, is mischievous to tho State, or generally prejudicial to tho 
public ; or if a breach of any special condition on which tho peti
tioner shall have been authorized to file a specification, or upon 
which tho term of tho exclusive privilege shall have been extended, 
shall be proved to the tlatisfaction of the aforesaid district court, 
and if the governor, with the advice of tho Executive Council, shall 
thereupon declare that such exclusive privilrge shall cease. 

26. IJistrict court may direet issue j(Jr trial. The said district 
court may, if it think tit, direct an issue for trial before the same 
court of any question of faet arising upon an application under 
sections 22, 23, 24 of this ordinance, and such issue shall be tried 
accordingly, in a summary manner. 

27. Jud_rpnent. If it shall appear to the said district court at 
tho hearing of any application mule1· the provisions of sections 22 
and 23 of this ordinance that, by reason of any of tho ohjcr.tions 
therein mentioned, the said exclusive pl'ivilt'go in the invention or 
in any part thereof has not been acquired, the court shall give 
judgment !lccordingly, and shall make such order as to the costs of 
and consequent upon the application as it may think just ; and 
thereupon the petitioner, his heirs, executors, administrators, and 
assigns, shall, so long as tho juugment continues in force, cease to 
be entitled to such exclusive privilege. . 

28. Amendment <!1' spceijication. If the court, at t110 hearing 
of any such application as la8t aforcsaitl, shall think that the peti
tioner has, in the description of hi~:~ invention in the vctition or 
specification, included something which at the date of tho }>etition 
was not new, 01· w her1~of he was not the inventor, o1· that the speci
lication is in any particular defective or insullicient, but that the 
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error, defect, or insufiicicncy was not fra\Hlulently intcndeu, tho 
said court may adjudge the said exclusive }Jrivilego to have been 
acquired and to be valitl save as to the part thereof affected by such 
error, defect, or insuilicicncy; or if tho court shall think that tho 
error, defect, or insuflicicncy can be amended without injury to tho 
public, it may adjudge the exclusive privilege in the whole of tho 
invention to be valid, and may, upon such terms as shall appear 
rcasouable, order tho specification to be amended in any of tho sai(l 
particulars; and thereupon tho petitioner, his heirs, executors, 
administrators, or assigns, shall, within tho time limited by tho 
court for tho purpose, file a specification amended according to such 
order. 

29. J.llisclescription in petition, not to cl~f'cat privile[Je. An 
exclusive privilege shall not be uefeatcd upon the ground that there 
is any misdescription of the invention in the petition, unleRs such 
description was fraudulent. 

:10. l!.'ntry t'n .Registry Book of jwlgment, &c. 'Whenever it 
shall be adjudged by the said district cout·t that an exclusive privi
lege as to the whole or any part of an invention has not been 
acquired, the colonial secretary shall, upon the production of tho 
judgment or order, cause :m entry thereof to be made in the fiaitl 
book hereinbefore directed to be kept, and shall cause a refct·enco 
to such entry to be made in the margin of tho entry of the specili~ 
cation contained in such book. 

:31. Actual imJCJttor entitlccl to assirJnment of ptiL'ilcge jhwcla
lently obtained. If upon pi"Oceedings instituted within two year~ 
ft·om the date of a Jletition to tile a specification the inventor shall 
prove to the satisfaction of the sahl district court that the p<'titioner 
was not the inventor, and that at the time of the petition he knew, 
or had good reason to believe, that the knowledge of the invcntiou 
was obtained by himself, or by some other person surreptitiously or 
in fraud of the inventor, or by means of a communication made in 
confidence Ly the actual inventot·, to him or to any person through 
whom he derived such kuowl•~dgc, the com·t may compel the Jletl
tioner to assign to the inventor any exclusive privill·ge obtained 
unuer this ordinance, and to account. for and pay ovct· the profits 
thereof. · 

32. Service of proceeding. A hook shall hr. kept in the ollice 
of the colonial secretary, (such book to ·ll'! opr.n to inspection without 

• 
fcc), wherein every person filing a specification under this ordinance 
shall cause to be stated, under a number corresponding with the 
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'number of the specification, some place in Ceylon where service of 
any rules or proceedings, for the purpose of canceling or revoking 
his exclusive privilege, may be made. ~"-ny person, partnership, or 
company, from time to time being proprietors of, or having shares 
or interest in such exclusive privilege, shall cause to be entered in 
such book, under such number as aforesaid, their names, together 
·with the name of some place for ,the service of such proceedings as 
·aforcsaiJ~ All such rules and proceedings shall be deemed suffi
ciently served on any such person, partnersl1ip, or company, if a 
copy thereof be left at the place entered in such book, or (if 
imy other place be substituted for the same, by entry in tl10 said 
book) at the place last substituted, by delivering the same to any 
·person resident at or in charge of such place, or if there be no per
son resident at or in charge of such place, or if such place be not 
within the local limits of the jurisdiction of the court, by causing 
such rule or Jlrocecding to l1c sent by post, by a registered lcttt~r 
directed to such person, partnership, or company, at such place ; 
and if any such person, partncrsl1ip, or company shall neglect to 
make or cause to be made such entry, then service of such rule or 
proceeding may be effected by affixing a copy thereof to some con
spicuous part of the court-house, or in such other manner as tl1c 
court may direct, provided that notice of :my rule obtained or pro
ceeding taken under either of the sections 22, 23, and 24, shall be 
served ou all persons appearing to be proprietors, or to have slu1rcs 
Ol' interests in the exclusive privilege under tho provisions of this 
section, and it shall not be necessary to serve such notice on any 
other person. . 

33. Prerogative in respect to letters patent savell. Nothi~g in 
this ordinance contained sh:lll abridge or affect the pt•erogat!vc of 
the crown in relation to the granting or withhol!ling the grant of any 
letters patent for inventions, or otherwise, or affect or interfere with 
any letters patent for an invention heretofore granted or hereafter 
to he granted by the crown. · 

3!. Rigltt of appeal saved. All decisions and ortlers' of the 
distl'ict court of Colombo, made under the authority of this ordi
nance, shall be subject to an appeal to the Supreme Court, and 
every such appeal shall be brought on and prosecuted in such man
ner and sh!lll be subject to such regulations as now exist or shall be 
hereafter made by law; and subject to the rules and limitations 
contained in the 52nd clause of the cl1arter, any party or parties to 
imy snit or proceeding under thi.; ordinance may appeal to her 
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:Majesty, her heirs and successors, in her, his, or their Privy Coun
cil, from any final judgment, decree, or sentence of the Supreme 
Court, or against any rule or order made by such Supreme Court, 
and having the effect of a final or definitive sentence. 

35. Stamp of petition. Every petition for leave to .file a speci
fication under the provisions of this ordinance, or for the extension 
of the term of an exclusive privilege, shall be written or printed on 
a stamped p~per of the value of ten pounds. 

36. Interpretation. In the construction of this ordinance, the 
following words and expressions ahall have the meanings hereby 
assigned to them, unless there be something iu the subject or con
text repugnant to such constructions ::-

The word "invention" shall include an improvement. 'l'he 
word "manufacture" shall be deemed to include any art, process, 
or manner of producing, preparing, or making an article, and also 
any· article prepared or produced by manufacture. 'l'he word 
" inventot·" when not used in conjunction with the word " actual" 
sl1all include the importer of. an invention not publicly known or 

• 

used in Ceylon. The words "inventor" and "actual inventor" 
• 

shall include the heirs, executors, administrators, or assigns of an 
inventor or actual inventor, as the case may be. The word 
"assigns" shall include grantees of the sole use or benefit in Ceylon.; 
of an invention, or of the sole usc of an exclusive privilege, for a 
limited time. The· words " colonial. secretary" shall include aQy 
person acting as or for the colonial secretary. 'fho words "Queen's 
advocate" shall include any person acting as or for the Queen'~ 
advocate. 

SCHEDULE. 

Fon11 OJ! PETITION • 
• 

To tlte Got•ernor of Ce!Jlon. 

• 
• .. 

• 

• 
The petition of [llere irt8ert name, additiou, aml place of re.~idenct J fol' leave to fire 

• 
a specification under the Inventions Ordinance, 185!1. Showcth, " 

Thnt your petitioner is in possession of an invention fot· [xtate the title of tlw iuvcn-
• • 

tion], which invention he belie\"es will be of public utility; that he is the invcntol' or 
owner ol the said invention lor, a~ tile case maz1. he, tlte assi!Juce, or the executor, m· 

• 
admini8trator, or Tteir of the inventor or 01oner of the Raid iuvt'1tiiou]; and thnt the 
same is not ;~ublicly known or used in Ceylon, to the best of his knowledge un<l belief 
[or, a.l lite ca.~e may be, tl.at he is the ,first importer inlu Ccttlon of llte said illt'CittiOII, 

and tltat the same i& JWI publicly known or used in Gettlon]. 
If letters paiC1!t have bten obtained for the inventi011, 3tale accordiii!J to the require

men(& of section 18. 
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The following is n description of the invention [ltere tlesc1·ibe it]. · · 
Your petitioner therefore prays lea\'e to file n specification of the said invention, 

pursuant to the provisions of the Inventions Ordinance, 1859. 
·And your petitioner, &c. 

The . · day of 
(Signed) 

Fon:IIS OF DECLARATION. 

A. 
I [ltere i11&ert name, addition, aml place of residence] do solemnly ond sincerely 

declare, that I om in possession of nn im·ention for [stale lite title of the invtnlio1l as 
in the petition] ; that I believe the enid invention will be of public utility; thnt I am 

' the in\'entor or owner of tho said invention [or, as tlte case may be, lite assi!Jnce, or 
executor, or administrator, or lteil' of tlte inventor or owner of t!te said invention; or, 
that I am lite first importer of t!te said invention into Ceylon] ; nnd thnt the same is 
not publicly known or usell in Ceylon, to the best of my knowledge and belir.f; nnd 
thut, to the best of my knowledge· nnd belief, my said invention is truly descl'ibed in 
my petition for lcnve to file a specification thereof. 

The day of 
(Signed) 

n. 
I [ltrre i118crt name, addition, and place of l'c.•idencc] do eolemnly and sincerely 

declare that I am in possession of an invention for [slate tlte title of tl1e invention], 
which invention I belic,·e will be of public utility; that I nm the inventor or owner of 
the enid invention [or, as lite case may be, tl1e Cl88i!Jnee, or executor, or administrator, 
or lteir of lite invt7tlor or owner of tl1e 8aicl invention; or, that 1 am ilte first importer 
oftlte said invention into Ceylon}., ani! that •!10 same is not publicly known or used, 
in Ceylon, to the best of my knowledge and belief; and that, to the best of my belief 
the instrument in writing under my hand hereunto annexed particularly describes and 
defines the nature of the sail! invention, and in what manner the same is to be 
carried out. 

The dnv of 
(Signed) 

• 

c. 
I of , do solemnly nnd sincerely declare, that I have been appointed by 

the said , his ugent for the purpo$0 of , nud 1 verily believe that tho 
declaration purporting to be the dcclllrntion of the said m11rkcd ( ) will! 

signed by him, und that the contents thereof nrc true. 

Tho dny of 
(Signed) 

• 

FoRM OF GRANT. 

D. 
VICTORIA, by the grace of God, of the United Kingdom of Great Britain and Ire· 

land, Queen, Defender of the Faith, &c. 
To nil to whom these presents shall come, greeting. 

Whereas A. B. of C. D. hns presented to us [ in.w·t name of Goumw1·] Governor 
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of Ceylon, a petition (numbered in the book of petitions for exclusive privilege in 
inventions in the colonial office), praying for leave to file n specification of a certain 
invention, intituled [l1ere insert title of invention], and we have, with the advice and 
consent of the Executive Council, made an order, dated the day of 
18 , authorizing the said A. B. to file o. specification of tho said invention; nnd 
whereas tho eaid A. B. did on tho day of 18 , file a specification in 
accordance with the said order, and the same is entered in the Book of Specifications 
in the colonial office, and bears the number therein; and whereas the eaid Gov. 
ernor and the Executive Council are agreed that the said A. B. hath done nil things to 
entitle him to exclusive privilege in the invention in the said petition nnd specification 
instituted, men.Joned, and described, for the term of ycat"ll ; Now know ye that 
we, with the ndvice nnd consent of tho Executive Council, do grant to the said A. B. 
his heirs, executors, administrators and assigns, the exclusive privilege of making, 
selling, nnd using (as tho case may be) the &aid invention in the said specification 
described in Ceylon for the term of years, in terms of and subject to the provis
ions of the Inventions Ordinance, 185\l (here insert a.ny condition under which the 
grant is made). 

(Signed) (Signature of Governor). 

From Carpm. Pat. L. of World, 149 • 

• 

CHANNEL ISLANDS. 

Sec GnEAT BntT.A.IN AND IBEtAND • 

• 

• 

• 

• ' 

' 

• 
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CHILI. 

Law of September 9, 1840. 

AnTICLE I. 'l'he author or inventor of an art, manufacture, 
machine or instrument, preparation of materials or any improve· 
ment thereof, who seeks to obtain the exclusive right to it assured 
by Article 152 of the Constitution, * shall lJrcsent at the ministry 
of the interior a faithful, chmr, and succinct account of the work 
or inyention, declaring that the discovery is original and unknown 
in the country, accompanying it with samples, drawings, or models, 
as the circumstances of the case may require, and solidting a patent 
which may establish his property therein. 

An·r. 2. The minister of the interior shall name a commissioner 
of one or more experts to l•xamine the work or invention, and 
inform him as to its originality ; they, in presence of the applicant, 
making oath to the faithful discharge of their duty, and also to 
religiously guard du1·ing the whole time prescribed by the law the 
secret which may be communicated. 

AitT. 3. After duo investigation, the President of the Republic 
shall grant the exclusive privilege for a term not exceeding ten 
years, and shall order the issue of the necessary patent, which shall 
be authenticated by his signature, and scaled with the seal of the 
Republic. 

AnT. 4. This patent shall be registered in full in a book kept in 
the office of the ministry of interior. 

AnT. 5. Before delivery of the letters of patent to the applicant, 
be slmll show by the exhibition of the proper receipt that lw has 
paid into the public treasury the sum of $5ot and that he bas 
deposited in the Nationall\luseurn drawings, samples or models, and 
a SJ>ecifieation in full, to the satisfaction of the inspecting commis
sion, and bearing the signature of each of its members, which shall 

• Article 11i2 of the Chilinn constitu· 
tion, dated .Mny, 1833, ncl·ords to e\·ery 
author or inventor the exclusi\'e proprie
torship of his discovery or irl\'(mtion for 
the time which the law mn.v cede to him, 
and further authorizes the payment of n 
proper indemnity should it be found nee· 

e~Pnry to publish the invention. Report 
of Mt·. J. De V. Drummond-Hay, of the 
British Legation, 4 Pat. Off. Gnz. 31 '1. 

t Mr .• J. De V. Drummond-lin)' ~tRti'S 
the fee as the "sum of £10 (about $1i0)." 
~ Pat. Off. Gaz. 318. 

• 
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contain -a ·complete, minute,. and ·specific description distinguishing 
the invention or discovery from other matters previously known 
and· employed, ·and defining tho method or principles adopted, in 
order to enable any other competent person to use the same for the 
public benefit nt the expiration of the term of the patent, This 
wr~tton specification shall be closed in presence of the commission, 
the title dr subject of the patent being wl'ittcri on the envelope, and 
the proprietor shall declare that he bas faithfully fulfilled the con· 
ditions he-re imposed, and the commission shall certify thereto. The 
proprietor during the term of his privilege may examine the envel
ope as often as he pleases, in order to sec if it remains sealed and 
closed as when he handed it over. 

AnT. ·o. In the National Museum :1. room sl1all be set apart for 
the reception of the plans, samples or models, and a secure chest for 
the safe keeping of the closed packets above mentioned, which shall 
not be opene(l or published before the expiration of the patent, 
except in cases of articles 11, 12, 15. 

AnT. '1. 'The $50 above mentioned shall go toward the mainte
nance, &c., of the room in the Museum. 

AnT. 8. • [Omitted because repealed by law of July 25, 1872.) 
AnT. 9. Property in a patent is transferable like anything else, 

but in such cases the minister df the interior must first be informed, 
reasons being given. If these nrc found to be good, the transfer 
shall be noted in the transfer book, and if not, the provisions of 
article 11 shall come into play. 

AnT. 10. Any person constructing protected articles by the same 
method shall pay a fine of fl'Om $100 to $1000, the articles so con
structed, and . the machines, implements, &c., made use of being 
confiscated, and the value thereof being divided between the Gov· 

• ART. 8 permitted "introducers of nrts, 
industries or nmchines invented elsewhere 
and entirely unknown or not established 
nor employed in Chili '' to obtnin exclu
eire privileges on samo conditions as pre· 
scribed for new invention~, exc~pt that the 
term was limited to eight years. By n 
law of August 16, 1856, the restriction 
was imposed upon any petitioner for tho 
introduction of inventions nlrcudy known 
in ·other countrie~, that the privileges 
solicited ~hould be published in the Olli· 
cia! Journal for thirty days, in order thut 
parties who might have already brought 

into the country, or estnblished such 
conventions or intlustries, or hnve taken 
steps for their introduction or establish. 
ment, and thereby incurred cxpen~e pre. 
vious to the petition for eu, h exclusive 
privilege, should have a right to oppose 
the cession of the monopoly desired. By 
the law of July 25, 1872, the proVIsion of 

' ART. 8 of the law of 1840 allowing intro. 
ducers to obtain patents was rep~aled. 

See rcprort of Mr. J. De V. Drummond
Hay, 4 Pat. Off. Gaz. 318; Carpm. Pat. 
L. of World, 165. 

• 



• 

. ' • 

154 FOREIGN LAWS. 

crnment and the patentee, and in addition losses and damages may 
be recovered. 

An:r. 11. Patentees whoso patents have been surreptitiously 
obtained, that is to say, by false testimony or under a false name, 
or for industries already established in the country, shall immedi
ately in the same manner be fined, besides which they shall be con
demned in costs, and shall incur imprisonment of from three to 
twelve months. 

AnT. 12. Iu case of dispute between rival inventors; arbitration 
shall be employed, one arbitrator being named by each party, and a 
third by the minister of the interior. 

AnT. 13" Patents conceded may be general, tl1at is for the 
whole Republic, or particular, that is for a department or portion 
thereof. 

AnT. 14. For each patent a proportionate term shall be fixed for 
the establishment of the machinery, plant or manufactures, on the 
conclusion of which the term of the patent shall commence to run. 

AnT. 15. If, at the expiration of this term of establishment, tho 
invention bas not come into work, the privilege shall lapse, as shall 
it also do if after establishment it shall be abandoned for more than 
one year, or if the products are adulterated, becoming inferior to 
the samples, specimens, or models exhibited. 

AnT. 16. Renewal of patents can only be granted when accidents 
or unforeseen circumstances render the patentees really deserving 
of it, and it shall be sought at least six months before the expiration 
of the actual patent. 

An·r. 17. The present law shall not inYalidate the mining 
orclenanza with respect to patents in that branch, nor what is 
established in the law of 24th July, 1834, with reference to liter· · 
ature and the fine arts. 

From Carpm. Pat. L. of Worlcl, 164. 

___ , ___ _ 

Decree of August 1, 1851. 
• 

Having noticed in several reports of the experts nominated for 
the concession of special privileges, that the necessary demonstra
tion of the specialty of that to which the privilege relates bas not 
been submitted to the government, and it being indispensable to 
correct this abuse in order to the due fulfillment of the law, 



curr.I. 155 

1 have granted and decreed that those persons who, as experts, 
are nominated agreeably to article 2 of the law of !lth September, 
1840, shall not only report as to the usefulness or introduction of the 
invention, but also to the injury which might result to industry or 
commerce, also as to the difficulties and expenses incurred by tho 
petitioners, in order to regulate the period for which the privilege 
t~hould be granted, and the time within which the said indll.stry 
t~hall be established. 

They shall also show whether it relates to a new invention, or 
only to one newly introduced into the country, and specify what 
particulars should be required for the clear recognition of the inven· 
tion, introduction, or industry, which by granting of the above 
privilege shall be otherwise prohibited. 

• 

Signed, &c . 

... From Carpm. Pat. L. of Worltl, 161. 

CISLEITHANIA: AUSTRIA . 
• 

Sec AusTRIA·liUNGARY 

r- ...... ·' 
• 

COCHIN CHIN A • 
• 

See FRANC.& 
• 

• 

• ' 
• 
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Law No. 35 of (.May 13,) 1869. * 

AnT. 1. All new uiscoveries or inventions, in wllatever kind of 
industry, give tho inventor under tho conditions and for the time 
mentioned in this law a right to the exclusive benefit of his inven
tion or discovery. 'fhis right is secured by grants issued by the 
Executive Power of the Union, called Patents of Invention. 

AnT. 2. Any Colombian or foreigner who shall invent or improve 
any machine, mechanical contrivance, combination of materials, or 
process, useful to industry, arts or sciences, or any manufacture or 
industry, may obtain a patent fl'Om the Executive Power, securing 
to him or to his lawful representatives, for a term of from five to 
twenty years, the exclusive right to makc, sell, or use his discovery 

• • or mvenuon. 
AnT. 3. No privileges shaH be granted for the importation of 

natural or manufactured productions from foreign countrie11. 
AnT. 4. Persons applying for a patent in Colombia for invl'll· 

tions which have already been patented in a foreign country may 
obtain the said patent, provided the invention in question has not 
been already introduced into public use. A }Jatent granted in 
Colombia for au invention which has already been patented in a 
foreign country, shaH expire at the same time as the foreign pat· 
ent. 

AnT. 5. In ortll•r to obtain a patent of invention or improvement, 
the person interested shall apply either personally or through his 
attorney to the Executive Power, specifying his inventicn or 
improvement, explaining it with clearness, and asking for the pat
ent to he granted to him ; antl if the said patent be gmntcd, he is 
required before he reccivcs it to furnish within forty uays an exact 
drawing or model of the machine or mechanical contrivance he 8ha11 
lw.ve invented, or a full and detailed description of the new method 
or process, or a specimen of the manufacture, if the natut·e of tho 
case should admit, in (mlet· that the same may be deposited in tho 

* A statement of the patent law of 
Colombia, by ;\lr. Charlcd O'Leary, of the 
British Legation, founded on the same 

Ia w us is given in the text, but diffcrcnt11 
expressed, wns published September 23, 
18i3, in 4 Pat. Off. Guz, 318. 

• 
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corresponding department of state, to be there at band should any 
questions arise touching the patent. 

AnT. 6. Every patent shall contain a copy of the present law, as 
also of the executive dect·ee granting the pt·ivilcge, and specifying 
the invention, improvement, or new industry, and the term of its 
duration, and shall declare tlJC patentee to be in possession of saill 
privilege, and it shall be publishell twice at least in tho National 
Oflicial Gazette. 

AnT. 7. A }latent of invention or improvement shall be granted 
without p1·evious inquiry as to the usefulness of the article, or as to 
whether it be really an invention or improvement. The govem
ment does not declare, on issuing a patent, that the invention or 
improvement is genuine or useful, or that the patentee is the actual 
inventor, or the article is a new onl', or that the descriptions or 
models are exact; as those who are interested in the matter are at 
liberty to prove the contrary before the law courts. 

'l'he Executive Power shall give notice throngh the National 
Gazette thirty days before i~:~suing the grant of any applications that 
may be made for patents. 

AR'r. 8. No patent shall be issuetl unless all the formalities laid 
down in this law are fulfilled, or in case the invention, improve
ment, or new industry, should endanger public health or fiecurity, or 
if it should be opposetl to morality or to existing rights. 

ART. 9. 'Vhen the term for which a patent is granted expires, 
the manufacture, sale, or use of the patented invention or improve
ment slmll become free ; the descriptions furnisl10d by tl1e inventor 
shall be published, and copies of the respective drawings or mouels 
may be had on application at the expense of the person asking for 
them. 'l'his will likewise take place when, before the expiration of 
the term, the patent is declared null and void. 

ART. 10. All attempts to imitate or counterfeit patented articles 
or industrie11, shall be prosecuted in accordance with the penal laws 
of the Union. 

ART. 11. llesidcs the case mentioned in article 4, patents become 
void when they b:we been gmnted to the prejudice of a third party, 
which shall be llccided by the tribunals of the States •. 

ART. 12. A patent for a new industry will also be void when 
saill industry is not practiced during a whole year, unless unavoid
able circumstances shoultl have intervenetl. 

ART. 13. On receiving the patent the patentee shall pay into the 
;national treasury a fee of from five to ten dollars ($5 to $10) for 



• 

• 

' 

lli8 FOREIGN LAWS. 
• 

every year of the privilege. 'l'he person who applies for a patent. 
shall fix a term for its duration within tho maximum fixed, and 
shall deposit at tho treasury the sum of ten dollars ($10) which he 
shall forfeit if the patent be refused, and which shall be taken in 
part payment of the patent fee should the patent be granted."' 

AnT. 14. The law of May 15, 1848, respecting Patents of 
Invention or Improvement of :Machines and Industrial Apparatus 
is hereby repealed. 

From Carpm. Pat. L. of World, 169. 

COSTA RICA. 

)rding to a memorandum published October 7, 1873, in 4 
. •: Gaz. 373 (under the title San Jose), the constitution states 
t~ belongs to tho constitutional Congress to promote the pro-
gr ( ·the arts and sciences, and to secure, for a limited time, to 
authors or inventors the exclusive right of their writings or discov
eries; and every one who believes himself to have a right to a pat
ent of invention must solicit it from Congress. 

CUBA . 
• 

See SrAI~. 

" The fee is thus stated bv 1\Ir. Charles • 
O'Leary. To secure a privilege a fee of 
from $5 to $10 (£1 to £2) for every year 
of its duration must be paid to the gov
ernment, the entire sum being levied 
when the pRtent is granted. In soliciting 
a patent, the number of years for which 

it i~ desired to take it out is mentioned 
in the petition, but no petition is enter
tained unless preceded by a payment into 
the treasury of $10 (£2), which the peti
tioner forfeits if the application is refused, 
or if granted is computed as part pay
ment of the fee. 

• 

' 
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DE 

Report by 1J1r. Sfrachey, of the British Legation, published 
1873. 

1. No laws have been. passed in Denmark on the subject of pro-
• • • tectwn to mventwns. 
Inventors are protected by royal letters patent granted through 

tho ministry of the interior, in accordance with rules prescribed by 
tho traditional practice of that department. 

2. A person who wishes his invention to enjoy gueret, or 
monopoly, must address the ministry of the interior, accompanying 
his demand by detailed specifications and drawings. 

3. 'l'he ministry forwards these Jll\pers to the Polytechnic 
School, with a request that the director will report on tho appli
cant's scheme. 'l'ho director, after consulting, if necessary, the pro
fessors of the institute, reports to the ministry whether the alleged 
invention is new and. deserving of protection. He also states the 
period for which, in his opinion, the gueret or patent should be 
granted. 

4. The ministry always adopts the director's conclusion. It is 
understood that a patent will be allowed whenever the alleged 
invention really contains something novel in principle or }lractice. 
Generally speaking, the applicant's t·eqncst is granted. 

5. The patents usually run for three, four, or five years. 
Important invP.ntions are protected for ten years, and in special 
cases for fifteen years. Patents granted to foreigners never run 
for more than five years. 

6. The fee charged at the ministry of interior for the whole 
transaction is £1 17s. 6d. ($9.) 'l'he time occupied in the corre· 
spondence is about two months. 

7. The patent is forfeited ( 1) if it is shown that a similar inven
tion has been used in Denmark before ; or (2) if the patentee does 
not carry out his inyention within the year, and contim~e to employ 
• lt. 

CoPE~HAGE~, IJecember 24, 1872. 

From 4 Pat. Off. Gal!, 319 • 
• 

• 
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DOMINICA. 

See LEEWARD IsLANDS. 

E,\ST I~DIES (Frencll). 

Sec FnANCE. 

• 
ECUADOR. 

Sec INTERNATIONAL CoNVENTION, 

See also APPENDIX OF REcENT LAws, ncar end of Vol. II. 

ENGLAND. 

See GnEAT llmTAIN Aim IRELAND • 

• 

' 
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;FIJI: FEEJEE ISL.~\NDS. 

Ordinance No. 111. lSi!). To 1'epeal Ordinance No. XXIV. 
of 1877, and to mal.:e other provisions in lieu thereof for 
the issue of Letters Patent. 

I. Privileges. Every inventor shall be entitled, under the con
ditions and restrictions hereinafter enacted, to the sole exclusive 
right of and in llis invention. 

II. Interpretation clau.~c. In the interpretation of this ordinance 
the word "invention" shall mean anll include any manner of new 
manufacture, also every ne\v proress of manufacture, and every new 
method of application of known processes, and improvements in any 
known process. 

1'he word "inventor" shall include the heirs, executors, ailmin· 
istrators or assigns of an inventor. 

III. Ji'vrm of letters patent ancl privilege.q conferred. The right 
and privilege gmnted to inventors shall bo conferred by letters pat
ent under the seal of the colony in form contained in schedule A 
hereto, whereby the inventor shall be entitled to the sole and exclu
sive privilege of using, selling, or making his said invention in the 
colony, and of authorizing others so to do, for the term of fourteen 
years from the date of the letters patent. 

IV. Letters patent not to be granted in certain cases, No person 
shall be entitled to letters patent.-

a. If the invention is of no utility. 
b. If the invention at the time of presenting the petition was 

• • not a new mventwu. 
c. If the petitioner is not the true and first inv<.'ntor thereof. 
d. If the petition or any specification contain a willfully false 

statement. 
A111l the attorney-general may make an application to tho Supreme 

Court on any such grouuus for the cancellation or revocation of any 
letters patent. 

' 

V. Proceeding in application j'ur letters patent. Every person 
desirous of obtaining letters patent unde1· this ordinance shall file in 
the oflicc of the colonial secretary a petition in the form contained 
in schedule ll s:gncd by him or his agent or attorney, setting forth 
the residence of tho inventor and the title of the invention. 'l'o tho 

I. 11 

• 
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• petition shall be annexed a specification (or instrument in writing), 
particularly describing and ascertaining the natur(l of the said inven
tion and the manner in which the same is to be produced or per. 
formed, and with such specification or instrument in writing shall be 
tiled the drawings necessary to elucidate tho same, and such peti
tion, and all documents and dt·awings accomJ)anyingthe same, shall 
be in duplicate. 

VI. Petition to be accompanied by de£-laration. Every petition 
and specification particularly describing the nature of an invention 
shall be accompanied by a. declaration in writing, signed by the peti
t.ioner, or his agent or attomcy for him, in the form contained in 
schedule C, hereto. 

VII. Petition, specification, <f:c., to l;e recorded. The colonial 
secretary shall cause to be filed every petition and specification, 
w.ith accompanying drawing!!, if any, e>~plaining the nature of any 
invention ; and also any certificate granted by the attornl.'y-gcn~ral, 
and every letters patent issued, and a memorant1'llm of any order 
relating thereto. 

VIII. Records may be im~pectecl. Such records shall be open to 
the inspection of all pergons, at any reasonable hour, upon the pay
ment of a fee of four shilling~, and any penon may have a copy of 
any document recorded on payment for the same at the ra.te of 
eigh~.-pence for every folio of seventy-two words. 

IX. Certijiecl copies to lJe 7'eceived as e1Ji£tence. Copies of any 
documents so recorded, certified as correct hy the colonial secre
tary, shall be recciv-~d in evidence in any court of law in the c..:oiony. 

X. Specijlcation may be amended. A specific:\'.ion may be 
amended on application to tho attorney-general, provided that if 
the attorney-general shall refuse to allow such spt!cification to be 
amended the same may be amendd by leave of the Governor in 
Council, and when so amended shall, excE>pt as to suits and pro· 
ceedings relative to the exclusive privilege claimed by any inventor 
pending at the time, have the same effect as if no amendment had 
heen m::!le, and no extension or enlargement of any exclusive privi· 
legn before acquired should be effected thereby. 

Xi. Provisi01wl certificate. When any applicant has tiled his 
petitbn for letters patent, the Governor shall direct the same to be 

~ referred l>y the colonial secretary to the :\ttorney-general, with one 
of' the duplicates of such petition unrl the specification, and all other 
ar;companying documents and drawings, and a certificate of tho filing 
of tho petition ; and the attorney general shall, if he cleem the 
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. im•ention as primo1 fncic entitled to protection, issue a· certificate to 
that effect, as in form contained in schedule D, and the inven or 
sl1all, subject to the provisions of this ordinance, be protected fo a 
period of six: months in like manner as by letters patent ; Provitl 
nevertheless, that it shall be competent to the attorney-general t 
extend the period of such protection pem1ing the decision as to any 
opposition made to the granting of any letters patent as to him 
~;hall seem necessary. 

XII. lV!tcre certificate is re,fusecl, appeal may he macle. If in any 
case the attorney-general shall refuse to issue such certificate as 
hereinbefore provided, an appeal shall lie from the decision of the 
attorney-general so refusing such certificate to the Governor in Coun. 
cil, who may direct the same to be issued by the c!CI·k of the coun
cil in such manner and subject to such conditions and restrictions 
as shall seem fit, }WOvidcu that such application shall be made to the 
Govemor in Council within one month from the time of the decision 
of tile attomey·generalrefusing a certificate being made known to 
tile applicant for letters patent, or to his agent or attorney : provided 
also that any certificate to be issued hy direction of the Governorin 
Council shall be issued witilin three months from the date of such 
appeal, and upon the issue of such certificate like proceedings shall 
be bad and taken as if such certificate had been issued by the attor
ney-general. 

XIII. Proce(lare 1vlwre no opposition is made to app!ication. 
'Vitl1in two months of the issue of tho certificate of the attorney
general, 01·, where the attorney-general has refused to issue such 
certificate, from the date of the issue of the same by the clerk of 
the council, as provided in the next preceding section, the applicant 
for letters patent shall give notice in the form contained in schedule 
E, hereto, twice in the Hoyal Gazette, and one other paper published 
in l!'iji ; and if no notice of opposition to the application for letters 
patent be sent to the attorney-general within tlmJe months of the 
date of publieation of the first of such notices, the attorney-general 
shall t•eport such fact to the Governor in Council, and the Governor 
in Council shall, within three months from the date of such report, 
cause letters patent to be issued with such reservations, provisos, 
and conditions as may be deemed fit. 

XIV. Where application is opposed, lwlder o.f certificate may" 
appeal. Any person desiring to oppose such application shall, within 

• the time last mentioned in the next preceding section, give notice 
in writing of his opposition to such application and of the grounds 

• 

• 
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thereof lo the attorney-general, who shall, after hearing the parties 
to and against such application, aml such witnesses as he may deem 
nccessory, decide the same and intimate his decision to the Governor 
in Coundl, and tho Governor in Uouncil shall, within three months 
ft·om the date of such intimation, if the same be favorable to tho 
person holding a provisional certificate, direct the issue of letters 
patent to such person with such reservations, provisons, and eondi. 
tions as may be meet. And in case the decision be adverso to the 
party holding tho provisional certificate, he may appeal against such 
dech;ion to the Governor in Council ; and the Governor in Council 
Rhall, within threo months from the date of such appeal, either 
direct the issue of letters patent to the appellant, subjnct to such 
reservations, provisos, and conditions as be may deem fit, or make 
s•1ch other order as may be meet. 

XV. 1VIwre letters patent !taiJe been grantecl for inventions 
already patentecl beyond tlw colony. P1·oviso. 'Vhcre upon appli· 
cation made undel' this oruinancc for letters 1mtcnt in respect of 
any im•ention first invented in parts out of the colony, and letters 
]>a tent for the exclusive use of such invention has been granted in 
such parts before the grant of such letters patent in this colony, all 
rights and lll'ivileges under such letters patent last mentioned shall 
(notwitl1standing any term in such letters patent limited) cease and 
he void immediatl'ly upo!l the revocation, cancellation, or other 
determination of such letters patent obtained in lJarts beyond tl10 
colouy ; or where more than one such patent is obtained, then upon 
the revocation, cancellation, Ol' other determination of the first of 
such letters patent : Provided that no letters patent shall be granted 
in res1wct of any invention for which letters }latent have been 
granted in parts beyond the colony and have expired, m· if letters 
patent shall he granted in reSIJect thereof the same ~:~hall not be of 
any validity. 

XVI. Patents .fur inventions protected by impel"ial patent. Any 
]ll'rson holding Her :Majesty's letters patent fot· any invention may 
obtain letters patent for the same in this colony on satisfactory 
JH'oof of the issue of such letters patent, provided the patent 
obtained in this colony suall he subject to the provisions relating to 
Jl:ltents obtained in places beyond the colony contained in the next 
11receding section. . 

XVII. Letters patent to be ?'egistel·ed. All letters patent and 
as1.ignmcnts of lettct·s patent shall be registered in the office of tho 
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registrar-general ou the payment of fees in respect thereof, ns speci
fied in ~:~chedulc Jo'. 

XVIII. Governor in Uuwwil ma!J annullettei'S patent. Lettl'r!l 
patent may be annulled by the Governor in Council if the samu ht;l 
Ill'OVed to bo prl'judicial to the public interests, or if the spedal 
conditions O!l which the same ha vc been granted arc not observed. 
Notice of any letters patent being ammlled, allll the cause thereof, 
shall be insetted in the Royal Gazette. On the issue of any lettcrli 
patent any petition, specilication, aml other documents and draw
ings referring thereto, shall be tmnsfci·rctl fi'Om the otlicc of tlw 
colonial secretary to the registrar-general, and shall be filcll by him 
forthwith. 

XIX. LetterB patent to be .for one invention onl!l. No letters pat
ent will be allowed to include se\'Cral distinct and separate inven
tions ; but where one invention is applicable to the improvement of 
seveml manufactures, or where se\·cml iu\'<mtions arc applicable to 
the improvement of one aml the same manufacture, the whole m:ly 
be included in the same letters patent, 

XX. ]{otiee ofproceedinu wulersection IV: to be publi:J!wd, 'l'ho 
attorney-general shall give at least one month's notice of his inten
tion to proceed mulcr section IV., by notico in the Uoyal Gazette, 
allll such notice shall be published in not less than three issues of 
the Royal Gazette, and the pel'iotl of one month b(•fore mentioned 
shnll commence from tho date of tho lHtblicatiun of tho last of such 
notices, and such publication slJalllJc in lieu of sci·viec of any wrrt 

• 
or process required hy the rules of the Supreme Court. 

XXI. lV/wre lettel's patent may lJe cwu·elcd u1' revol.:ed lJy order 
of Supreme Uom·t. If upon any of the grounds set out in section 
IV. of this ordinance, the Supreme Court or a shall 
onh•t· any letters patent to be eancclt•d or revoked, a copy of such 
ordei' shall be forthwith forwarded by the registrar of the court. to 
the I'egisti'ai·-genm·al, who shall record the same, and all right umh•I' 
any letters patl•ut so canceled or revoked shall ccasc. 

XXII. J:Jupreme Court may order ameu.dment~t, The court may 
order any specification or petition to be amended, and may ret'et·ve 
its decision for a. time snfiicicnt to allow of such amendment to he 
effected, and thercaftel' gi\·c judgment Oil such tcrmA as to CO:;ts 
and otherwise as may seem fit. · · 

XXIII. Pmalty for making .false declaration. Any pcrson 
making a false declaration under this ordinance shall be deemed 
guilty of perjury, and upon conviction be liable to imprisonment 

• 
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not exceeding two ye:ns, without prejudice to :my action which any 
injured p:u·ties m:Ly lH·ing against him. 

XXIV. Pee.~. The fees spccifictl in schedule F of this ordi
nance shall be paid to the colonial treasurer for tlJC Hcveral matters 
rcfcl'l'cd to therein. }JI'ovidcd that the Governor in Council may 
make additions, alte1·ations, and amendnwnts in the said schedule, 
and such additions, alterations, and amendments so made a111l pub· 
lishe!l iu the Royal Gazette Hhall have the full foree and effect of 
law. 

XXV. Ordillctllce ..:\'"u. .Y"X l V: of 18 77 ?'t'pealud. From and 
after the passing hereof, 01·tliuance No. XXIV. of lBi'l Hhall be, 
and the s:uno is, hereby repealed: provided that nothing herein 
contained shall affect 01· prejutlico any procccc.lings or thing lawfully 
done o1· taken, 01' any letters patent gmntctl or protection issued by 
virtue of the said ortlin:mce. 

XXYI. Slw1·t titlu. This ordinance may be cited as" The Pat
ents Ordinance, lBiU." 

Passed in Council this thirtt>('nth day of .January, in the year of 
our L01·d One thousand l'ight hmull-cJ and st.wcnty·ninc . 

• 

Scm:nt:Lt: A. 

VtCTORI.\1 by the grace of God, of the United Kingclom of Great Britain and 
Io-eluud Queen, Defender of tho }'aith, to all to whom these presents shall 

• come, grcetmg : 
Whereas A. D., of in thc colony of :Fiji hath represented that he is 

licsii'Ous of obtaining our royul letters patent for seem·ing unto him our special 
license, that he, his executor~, administrators nut! assign~, ami such others us he or 
they should ngrcc ,.,·ith, and no othcr5, should and lawfully might make, use, exercise 
:mol nmol within our colony of .Fiji ar.d its tlepentlcncic~, an im·ention for linsert the 
Iitle ~~f lite ilwcnlionl, nnd by an instrument in writing under his hand and seal 
dcpo~itctl in the ollicc of the colonial secretary, the said A. B. hath particularly 
dcscribcol omtl ascertained the nature of the 'aid iu\'ention, nnd in what lllllllner the 
snme i~ to be pcrfomwtl. "\nd we, being willing to ginJ encourngcmcnt to all arts 
nntl in\'entions whil'h may be for the pub-ic good, are graciously pleased to confer 
upon the ~aid A. D. the privileges hercinaftl•r mentioned. Know yc therefore that 
we, of our spel'iul grace, certain knowledge nnol mere motion, huvc given and granted, I 
and by these presents, for us, our heirs und successor~, do gil·e nnd grant unto the 
suit! A. H., his executors, administrators and assigns, our special license, full power, 
sole pri\'ilege ami authority, that he the said A. H., his executors, administrators an'l 
:oMstgns, ant! every uf them, by himself ant! themseh·cs, or his and their deputy or 
deputies, Rernmts or agent~, or such others ns he or they shall nt nny time agree 
with, ant! no others, d'tl'ing the tcnn het·cin expressed, shall, nnd lawfully may, mnko 

• 
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use, exercise and vend bis ssid invention witbin our saill colony and its dependunclca, 
In sud1 a ma11ner ns to him, his executors, ndministrators and nssigns, or any of them 
~ball seem m~>et 1 and that he, his cxecutnrs, administrators and nssign~ shall, and 
lllwfully may, have and enjoy the whole pro!it, benefit, commodity and advantage from 
time to time coming, growing, accruing and nri~iug Ly reason of the said invention 
during the saiu term. To have, hold, exercise and enjoy the B11id liccnsep, poiVerB, 
J>rivileges and lulvllntllges unto nml by the said A. 1!., his executors, administrators 
anu ns~igns, for and during, nnd unto the full cud and term of fourteen years now 
next en~uing. Ami to the cud that he, his executors, administrntors and RSsigns, and 
every of them, may luu·e and enjoy the full benefit and the sole use lind exercise of 
the said invention acconlin~; to our gracious intention. W c do by these presents, for 
us, our heirs and successors, require 1111d strictly command 111l and every person and 
persons, bodies politic, corporate, and nil other our subjects whatsoever, of what 
estate, quality, degree, namc or condition soever, mny be within om· enid colony and 
its dcpewleucies, thut neither they nor uny of them ut any time during the said term, 
either directly or indirectly, do make, usu or put in practice the Bllitl invention, or nny 
part of the same so utt11ined unto by th\• Rllitl A. D. as afore.~aid, nor in anywise coun. 
terfeit, imit11te or resemble the ~ame, nor Hlm\lmake'or cause to be made any addition 
thereunto or subtraction from the same, whereby to pretend himself or themselves 
the inventor or inventor~, dc\'isor or devisors thereof, witbou t the consent, license or 
ngreemeut of the said A. II., hlri executors, administmtm·s or n5~igns, in writing under 
his or their hands und seals fir~t hnd nntl obtained in that bchulf, upon sud1 pains 
and penalties us can or may llc justly inflicted on such olfcuders, on their contempt 
or thi~ our royul command, and fmther to be answcrnhlc to the 6uitl A. ll., his exec
utor>, mlmiuistrators nnd us~ign~. nccordil~g to l11w, for his nntl their damages thereby 
occll,ionct.l. l'rovidcd always, and these our letters !llltcnt nre nud sh111l be upon this 
condition, tl111t if at any time during tim said term hereby granted it shall nppea1· 
thnt this our ~;runt i~ contrary to law or prejut.licinl or im·om·cnient to our subject~ 
in g••ncral, or tim~ the said invention is not n new invention as to the public usc nntl 
excrci8e thereof, Ol' that the Raid A. B. is not the tiUc and first inventor thereof 
within thid colony or its <lcpcndcncics, these our letterd patent shall forthwith cca~c. 
determine and he utterly void t() nil intents :md purpose~, anything hereinbefore -
contaiuc<l to the contra1·y thereof in anywise notwithstanding. l'rovidcd al8o tbnt 
these our letters patent, or nnything herein containc!l, shall not extend or be con· 
atrued to extend to give privilege unto the said A. B., his executor~, administrators 
or assign~, or any of them, to U8e or imitate nny invention or work whatsoever which 
h11th heretofore been found out or invented by nny of our subjects whatsoever, null 
puLlicly used or exercisctl, or unto whom our like letters patent or privileges ha,·e 
been already granted for the sole use, exerci!e and beuelit thereof within our said 
colony or its depcudencics, it being our will and pleasure lhnt the saitl A. B., hi~ 
executors, administrators and assigns, and all nnd every other person ami persons to 
whom like lettt!rs patent or privileges hnve been already granted as n[orcsuid, shall 
distinctly use nnd practice their several im·entions by them in,·cntetland found oul. 
according to the tl'Ue intent and meaning of the said respective letters patent, nnd ol 
these presentR, Provided likewise nevertheless, nnd these our lcttm·s patent nrc 
upon this express condition, that if the said instrument in writing unes not particu
hlrly describe and ascertain the nature of the s11id invention, and in what munne1· the 
!l\me is to be performed, nnd also if the suid A. D., his executors, administrators or 
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assigns shall not supply or cause to be supplied for our service all such articles of the 
said invention as he or they shull be required to supply by the persons administering 
the department of our service, for the use of which. the same shall be required in 
such manner, at such times and at and upon such reusonnblc prices and terms as 
shall be settled for that purpose by the said persons requiring the same, that then 
and in any of the said cases, these our letters patent, and all liberties and advantages 
whutsoevcr hereby granted, shall uttm·ly cease, determine ond become void, anything 
hereinbefore contuined to the contrury thereof in anywise notwithst•mding. Provided 
that nothing herein contained shall prevent the grunting of licenses in such manner 
and for such considerations ns they may by law be gi'Unted. And lastly, we do bv 

• 
these presents for us, our heirs und successors, grunt unto the suid A. B., his cxecu. 
tors, ndministrators and assigns, thnt these our letters patent shall be in nll things 
good, firm, valid and fufficient, und effectual in h1w, according to the true intent and 
meaning thereof, and shall be t11ken, construed nnd adjudged in the most favorable 
nnd beneficial sense for the best advantage of the said A. B., his executors, adminis
trators nnd assigns, as well in nil our courts of record ns elsewhere, and by all and 
singular the officers and ministers whatsoever of us, our heirs and successors in our 
ouid colony and its dependencies, ami amongst all and every the oubjccts of us, our 
heirs and successors whatsoever and wheresoever, notwithstanding the not full and 
certain describing the nature or ljuulit,V of the said invention, or of the materials 
thereunto conducing and belonging. In witness whereof we have causetl these our 
letters to be made patent. 

Witness our trusteu and well bclol'ed Governor nnd Commander-in-Chief, &c., &c., 
of our said colony, at on the da.v of 18 • 

Scm:uu Ll: B. 

Petition. 
I of do hereby humbly petition his Excellenc) the Governor for letters 

patent in respect of nn invention [state title of i11vmtio11]. 
I have furnished with this petition the necessary specifications or instruments 

pnrticulnrly describing the nature of the saiu invention, and n solemn dedurutiou thut 
lam the true and first inventor thereof, in accordance with law, 

Signed l'Nitioner 
or ngcnt or attorney for petitioner • 

ScnEDGLE C. 

I of do solemnly and sincerl'l.v declare that I nm in po~session of an 
invention for, &c. [lite title as in petition], which I belie\·c will be of ,:;rcat public 
utilit,V, that I mn the true and first inventor th~reof, and thnt the same i~ JH•L in use 
by an.v other perscm or person8, to the best of my knowll'dge and belief, nnd that the 
instrument in writing under my hand hereunto annexed particularl.v dc;cl'ibcs nnd 
ascertnins the nature of the said invcnti.on, and the manner in which the snmc is to 
br performed. 

ScHEDULE D. 

In obedience to his Excellency's co•nmnnds, referring to me the petition of 
of 1 to consider what may be properly done therein, I do certify as follows :-
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That the said petition seta ·forth that the petitioner [8/ale bricjly tl1e allegatiom of 
t/1e JltlilioTI]. 

That in support of tl1e allc~ntions contained in the enid petition, the declaration 
of the petitioner hns been h1id IJefore me, whereby he solemnly ueclares that [slate 
f,ri~fl.v tl1e alltgalious of declaration]. 

Tbnt there hus nlso been laid before me n spccilicntion, or instrument in writing, 
particularly dc~cribing tho nature of the said inrcntiou, nntl n cc1·tificate of tho filing 
of &be said petition, tluclarntion untl apccification. · 

Having duly uud carefully considered the same, I hereby certify that the petitioner 
is entitled, prima facie, to protection on account of his si1id invention, provided the 
said application for letters patent be duly ndvcrtisell nccor1ling to Ordinance No. III. 
of 18i9, nnd that the petitioner do otherwise comply with the enactments of tho said 
ordinance. 

Given undea· my lmnd, this duy of .A. D • 

• 

ScnEDt:u: E. 

In tho matter of the application of of , for h~ttcrs patent for 
Notice is hereby given, that an application hns been made for the issue of letters 

patent herein under the provisions of the " l'ntcnts Ordinance of 1879." And any 
person desirous of opposing such application is required to give notice or such oppo. 
sition, null of the grounds thereof to the nttorucy·gcucml, within thrc<J mouths from 
the date of the pablication hereof. 

A. ll., Applicant. 

Scm:nt:L£ I<'. 

On depositing pt>tition nnd spec;ticntion • . . . • • • •••.•••..•••.••..•••• 
}'or provisioualt'CI'tiHcate of protection .• ............. , ••••..•••.••...• 
}'or obtnining letters patent ........................................ . 
On lodging particular~ of objections ......... ........................ . 
t~very ~earch and ius}lcl.·tion. . . . • . . . . • . . . . • . • . . . . . . .. .. . . . . .......... . 
nrgistrntion of lt·tters patent . ..................................... . 
l'iling rnemor:uHlum of nlterntiou or amendment of specification., ..•••.•. 
Hcgistrution nnd ussignmnnt of letters patent ...••..••••.••.•••.••••••• 
Copy or cJ~:tract of any wl'iting, per ft~lio of 72 Wul'ds ...••...••••••• , •• 

Ft·om Oarpm. Pat. L. oj' World, 1 i4 . 

• 
' 
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FINLAND. 

Supreme Decree of .J.llarch 30, 18 7G. 

'Ve, Alexander the Second, by the grace of God, Empe1·or and 
Autocrat of all the Uussias, Czar of Polanll, Gmutl Duke of Fin
land, &c., &c., hereby make known : that upon the representation 
of the finance department of our Senate for Finland, and upon the 
recommendation of the Govcmor-Gencral for this territory, we have 
thought fit with regard to tho modo and conditions fo1· gmntin~ 
patents 01· priv:l<•ges for tho utilization and profitable working (to 
the cxc)u:;ion of all other persons during a given period) of ne1v 
inventions relating to handicraft industry and art, and also for im
provements U}JOn inventions already made to decree as follows:-

CUAI'1'ER I. 

Oftlte 1·iy!tt.~ to be conferred b!f a }latent, and also tlte duration of 
time for 1clddt a patent 11Jill be granted. 

SJWTIO~ 1. A patent entitles tlH.' owner of the invention to mala•, 
exercise and vend, alone ol' tlu·ough others, cve1·ywhere in Fiuland, 
the invention to which it relates, to the exclusion of all other:-~, dm·· 
ing the time ~pecilil'd hy the lcttcl·s patent. It is incumbent upon 
the owner that he IShoultl stl·ietly confonn to whatever ia prescribed 
hy the existing laws with rrg:ml tu the manufacture and the sale of 
wares, without Lciug oLiigetl in onlel' to enjoy the athantages of 
the said right, to actplire the dignity of a master craftsman or the 
freedom of a citizen. 

'l'he patent right is to be considered as tbe personal property of 
the owne1·, alHl may in consequc11ce },e dcvisctl by will, aml also, in 
acconlauce with the onlinary It-gal pmctice, Le assigned to other 
persons, together with the rights acquired hy the h•ttCI's patPnt, hut 
subject to the ohsPI'vance of what is hereinafter )ll'escl'iLed ir sec. 
2 of the succeeding chapter. 

SEc. 2. A patent may be granted: (!) Fur new inventions relat
ing to lwtH!icraft, industry or art. 

(2) For improvements upon earlier inventions of the same kind, 
but without prejudice to any such previously g1·autell patent right. 

A patent cannot ue gmntetl fur the prep:uation of medici~cs IlOI' 



FINLAND. 171. 

for any invention which is of such a nature that tho employment of 
• 

tho same would be contrary to the existing laws, to the public safety 
or to good morals. 

Nor can any one by a J1atcnt acquire the exclusive l'ight to make 
usc of a new 11rinci}1le, but only to usc the manner, method, :uHl 
means for the employment of an invention which arc mentioned and 
described in the petition fot· the patent. 

SEc. 3. A 1)atcnt will be grantetl for tlw period of at least three 
years, and at the utmost twclvc·years, according to the nature aml 
importance of the invention. 

If any person has obtained a }latent in a foreign country, and has 
thcrchy been compelled to }mblish a description of the manner in 
which the invention is to be applic<l, a 1)atent may nevertheless bo 
granted to Lim for a given time in Finland abo, but not for a longer 
period than that within wbich tlw patent granted in the foreign 
country will expire. 

SEc. 4. 'l'hc inventor only is entitled to the patent. 

CnAPTEit II. 

On tlw manner in 1Dldr.A patents 1Dill be [}l'antecl. 

SEc. 5. If an inventor wishes to obtain a patent ho must present 
his petition to the finance department of tho Senate, anJ the said 
l'etition must contain, together with a declaration of the object of 
the patent, the following 1)articulars :-

A J>recisc specification as to how far tlw invention for which the 
patent is dl•sircu is new, or whether it is an impt·ovement upon an 
invention already in usc; the novelty of the invention or of the 
eventual improvement is specially to bo cited ; 

A declaration of tho pcl'iOLl of time for which th ~ Jletitioner 
desires to obtain the patent right ; 

A declaration whuthcr the invention ha!! prc"iou\;ly been pat. 
entcd in any foreign cot;ntry o1· 110t, and in the iirst case attcste<l 
information is to be prouuce£1 when such a pri\·ilPgc was granted, 
and for how long a time ; 

A full and accurate description of tho invention and of the 
method of using the same, antl accurate dmwings or motlels arc also 
to bo annex.ell to tho petition in ca:;cs wht-l'e such tlra.wings or mod
els arc considered necessary ; 

It tho petitioner is not in :\ pohition at once to sencl in a full 
description, suclr fact must be mentioned m the }Jetitiou, aml he is 
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then bouncl within one month after tho presentation of tl1e petition 
to send in a description ; during this pe1·iod the examination of tho 
petition remains in abeyance. If tho petitioner docs not scud in hi!'~ 
description within the te1·m named, his application will bo refused. 
'l'ho petitioner is however, not precluded from sending in a fresh 
petition, toscther with a full description with reference to the same 
object. 

Petitions refened to in this section aro in caso the petitioner has 
not his residence in Finland, to he presented through sc no }lCI'8on 
domiciled therein. 'fhc name and residence of such person arc to 
be set out in the power of attorney to be executed in his favor 
by tho petitioner, empowering such attorney to act for and represent 
him in all matters relating to tho patent. This power of attorney is 
to accompany the petition and tho documents relating to tho same. 

SEc. G. After the petition, together with tho tmpplcmcntal doc
uments, has been sent in to the finance department of the Senatl', 
and after subsequent examination and approval by the said depart
ment, a patent will be issued for tho invention. 

In the patent are to bo set out the }ll'inciplc contents of tho peti-
tion of tho applicant:-

'l'he period for the duration of which the patent is granted ; 
'l'he privileges which are to bo conferred by the patent; 
And the obligations which the holde1· of tho patent mnst fulfill in 

order to enjoy tho lll'ivill•geH of tho patent right. 
Tho patent mnst fu1·ther contain expressly a declaration, in 

terms whid1 cannot be mistaken, of that for which he requires pro
tection, that the invention is new, and that it can be mod with 
advantage. 

SEc. '1. The ..:.llmwfactures-Direction is to be iuformcll of 
all petitions for patents granted uy the Senate, and the whole of tho 
collective docnment!l belonging to the matters connected with the 
patPnt a1·o to be m:ulL• ovet· to them. 

The :Jlanufactw·e.~- Direction is bound to include these 
documents togcthm· in a eatalogue atHl arrange them in accor•lauec 
with their nature, in such a manner as that every person who may 
desire to do so may be affortlcd au inspection of the same. 

SEc. 8. If two<'" mom persons present themselves desi1·ing to 
obtain a patent for nventioils of a like nature, it shall he clecil}ed 
upon L"Xamiuation whether the one of them who has first sent in tho 
completed docunwnts before the others shall receive the patent, or 
whether all the petitions arc to be refused. 
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SEc. 9. In addition to tho cnstomary dues which aro payable to 
tho Senate for the issue of a patent, an impost duty of twenty marks 
per annum is to be paid into tho state treasury of Finland fot· 
every year for whicl1 the patent 1·ight is gmnted. 

CuAPTEit III. 
' 

Of tlte obli[Jations and ri[Jltts of t!te OW1W1'S of patents. 

SEc. 10. 'Vboever l1as received a patent is ohligetl:-
1. 'l'o bring the patent right to public notice Ly means of tho 

puhlication of tho patent and tho description three times in the 
otlicial Swedish antl I•'innish newspapt•rs of the country. Tho 
description must be in the same terms as that inelmled in tho }Wti· 
tion for tho }latent. Such publication is to he cl!cctcd within two 
months, to be reckoned from tho 1lay of the issuing of the pat.ent. 

2. 'Vithin two years from the last-mentioned day, to send in 
evidence to the J.llanufactm·es-IHrection that he is in full work· 
ing of the Jmtented invention ; the said term may be limited by the 
fin:mec dcp:ntment of the Senate at the granting of the patent to 
one year, and also extended, upon })Ctition for that pnrpose, to at 
the utmost four years, as the scope and natmc of the invention 

• mertt., 
3. Afterwartls, in every year dnring the whole duration of the 

patent, to give evitlence to tho lllamtj'uctures-IJireetion that tho 
invention is bemg continuously worked. 

S1w. 11. If the holder of :\ patent wishes to assign the same to 
any otho1· person, or if it comes by inheritance into the possession of 
another person, such fact must be uotifietl to tho .11Ianuj'actures· 
lJircction, whereupon the matter is to be refCJ:t"cd by a memoran· 
dum to the tinancc department of the Senate. The tww patent 
holder will have brought to his notice hy the medium of the memo
randum, the obligations which arc to be fultillctl by him during the 
~Jontinuance of tho patent. 

If a tt·ansfcr should be effected to any person not domiciled in 
I~inlantl, lte is obliged, in accorJancc with the }ll'Ovisions contained 
in the last clause of section 5, to appoint an attorney to act for 
him. 

SEc. 12. The patent right ceases and becomes forfeited : 
'Vhen the holJer of a patent shall have omitted tho obscrv:mco 

of any of the 1wovisions contained in section 10 ; 
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· When, in consequence of any of tl1e causes of complaint 
mentioned in section 14, the tribunal declares the pat~nt t~ be 
annulled. 

SEc. 13. \Vhcn a patent hac become forfeited, and also when 
the time for which the patent was originally granted has expired, it 
is incumbent upon the Manufactures-Direction to 1mblish in the 
official SweC.ish and Fmnish new~pape1·s of the countrv the fact 
that the patent lu1s become canceled. 

• • 

CHAPTER IV. 

Of tlze judicial concluct of actions relating to a patent, 
• 

• 

SEc. 14. If a patent is gl'antcd for an invention similar to one 
preyiously patented, or which has already been discovered by some 
other person in ~·inland or elsewhere, or if the owner of the patent 
has falsely declared himself to be the inventor, or if it is proved 
that the patented invention is dangerous to the public safety ot· to 
the public health, or may lead to immorality, any person who 
believes his right to be prejudiced by the patent may, within one 
year after the patent resolution has been published for the third 
time in the newspapers named in section 10, and also the state 
attorney, so soon as the protection of the commonwealth requires 
it, may bring an action against the owner of the patent, before tho 
tribunal of the place wherein the owner or, in case of his rcsid· 
ing out of the country, his legally appointed representative is 
domiciled. 'l'ho tribunal shall, in case any of the above enumerated 
events have happened, declare that the }latent is to be revoked, in 
which case a copy of the jmlgment of the tribunal is to be for
warded to the J.1Ianuj'acturrs-Direction without delay. This 
latter shall proceed to act in the matter, after the judgment has 
become lcgaliy valid, in the manner prescribed in section 13. 

SEc. 15. If the owner of a patent believes that after the grar.t· 
ing of the patent another person works the patented invention 

• 

illegally, he may bring hiti action a.gaim;;t him by means of a citation 
before the public tribunal to which the }Jerson informed against 

. belongs. If the owner of the patent is able to give proof that his 
• 
rights are being infringed upon in the matter mentioned the a<~o.msed 
person shall be subject to a. fine for the first time of from one hun
dred to three hundred Finnish marks, and in the case of repeated 
infringements of from three hundred to six: hundred marks, and 

• 

• 
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also be condemned each time to payment of compensation for the 
full amount of damages. Of the money fine, one half of tho 
amount is to go to tho owner of the patent, who alone can bring 
such action before the tribunal, and the other half to the poor and 
work-bouse fund of. the country.· If tho condemned pe1·son is not 
in a position to pay the fine, the same shall ·be, in accordance witli 

• • 

the prescriptions now in force with regard to pecuniary amercement, 
exchanged for imprisonment. · 

SEc. lG. Should it appear upon the trial of an action for the 
infringement of a patent right that the invention to which the pat
ent relates lms been known or used in the country or elsewhere 
before the petition· for the patent was presented to the finance 
department, or that the holder of tho patent has given an incorrect 
or. in'Complete description of the method and the means to be 
employed for working the invention, and that a trustworthy basis 
for forming r. judgment as to tho peculiar characteristics of the 
invention has not thereby been obtained ; or if the owner of tho 
patent has falsely held himself out as the inventor, tho defendant is 
not answerable. 

Cn.APTER V. 

General provisions. 

SEc. 17. "\Vhencvcr h, this decree "months" are ~;poken of 
within which particular obligations are to bo fulfilled, in the appli
cation of this term each month is to be reckoned as 30 days. 

SEc. 18. 'l'his decree comes into force on the 1st J nne, 1876, 
without prejudice, however, to the legal vl\lidity of Ilatents previ~ 
oualy granted. 

And hereto every person to whom tho same relates must here
after conform. 

• 

From Carpm. Pat. L. of Worlcl,l65. 

• 

• • • • • 
• 

• 

• 
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FRANCE. 

Law of July 5, 1844 ; with Notes .Founded on the Comment
ary of III. Leopold Goirand. 

TITLE I. 

GENERAL PROVISIONS. 

ARTICLE 1. Every new discovery or invention, in all kinds of 
industry, confers upon its author, subject to the conditious and for 
the periods hereafter determined, the exclusive right to work for 
his benefit the said discovery or invention. 'rhis t·ight is evidenced 
by documents delivered by the government, under the name brevets 
cl' invention (letters patent). 

NoTE, founded on the commentary of 11[. Leopold Goirand. A patent of invention 
in Franc•• consists of on official declaration, deli\·ered by the government to any iudi· 
Yiduul who claims to be un inventor, to the effect tbut on o given day, such individual 
deposited with the minister of ogl"iculture nud commerce, a demand, accompanied by 
ccrtoin documents in which he claims the invention of which he declares himself to be 
the author. This official declaration does no more thnn stnte n fnct; it hns but one 
ohjed, nud that is, to indicate the period from which the right of tho porty applying 
for the patent is to run, in Fronce. '!'be government docs not nt this· stnge exnmino 
thll claim, nod does not, therefore, guarantee the genuineness thereof. Tho forrnula 
which the lnw reqnires to bo placed upon nll pnteuted articles is accordingly worded: 
"Brevcte san.! ga1·antie d~& gouvc1·neme11f. (patented without governmP.nt gunrnnty) ;" 
which in practice is ubbre1·iatcd: S. G. D. G. 

There is only one kind of patent, but it may be tnken out under three diffurcu\ 
circumstances: 1. l•'or un invention, properly so-cnlled. 2. }'or nn improvement or 
l'hunge in or an addition to nn invention. A patent of this kind is called in practice 
n " brevet de pcrfectionllemmt (potent for improvement)." 3. For nu invention which 
has been ulrendy patented abroad, and is now sought to be in\roduced into Fmnce. 
This is cn!lcd a "brevet d' importation (patent for importation)." 

AnT. 2. 1'he following arc considered as inventions or new dis· 
• COVerieS : . 

The invention of new industrial products. 
1'hc invention of new means, or a new application of known 

means for obtaining a result or an industrial product. 
This cnuooerntion must not be construed to.~o strictly ; practically it hns been 

extended to comprise nil possible inventions. The courts bavo gone so far as to decide 
that not only new applications of kuo1vn menus, but nlso the merely new combination 
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of known menns to obtain n product or a commerciulre~ult, is an invention, within 
the meaning of the Jaw. There are inven•.!ons, bowov~r, which, although now, are Dl:'t 

patentable. Such ar!l those b<>longing to pure scienct>, ond not capable of being 
upplicd to industry. Thus the diRcovcry of o. nnturallaw, or a natural phent~menon, 
etc., cannot be patented. It is proper to distinguish between the simple observation 
of a'scicntific phenomenon, und the practical, commercial application to which such 
observation can be put. Tho former is .not, and tho lntocr is, patentable. (Court of 
Cassation, December 20, 1851, and l~ebruary 9, 18153.)· As .a rule, e~ery invention 
which bas a commercial value is cupuble of beil!g patented. 

An "industrial product," as tbn~ t~rm is used in Article 2, is a well defined body 
or material object which has n iorm and specific characteristics that distinguish it from 
all other objects. Thus, a new tissue of known materials can be patented as a new 
product, if tho 8ame materials have never bUMe been combined to make a product hav
ing the snmo charactCI·istics. (Gm1rt of Paris, November 19, 1857 ; December 6, 18Ci9,) 
It is necessary to distinguish between the prorluct and the process; n new result, even 
if the process is not new, may be patented. A disdnction must also be made between 
a new product, and n new rr.eu/t, The latter is never a material object, but simply a 
nevr cffeet, or the better use of known means; ns such, it is not patentable in itseif; 
that which is .Patentable is the process by wb•ch the new effect is produced. The Court 
of Cassation has decided !hot nn industrial result cannot be patented independently of 
the means employed to obtain it; also, that the object which nn inventor hns in view 
when inventing a product or process, cannot be the subject of a patent, but that 
invention consists only in tho means by which the difficulty is overcome nnd the object 
realized. (Court of Cassation, April 17, 1870.) · 

"Means," in the phrase " the inven~ion of new menus," in article 2, signifies the 
processes employed by the inventor to obtnin a product or rt>snlt. They nrc of three 
sorts: I, chemical agents; 2, mechanical forces; 3, processes, which depend on both. 
The novelty of the menus is evidently a simple question of fact; nnd in France, if tho 
prorcss is D(lW, the law docs not go into that question with respect ~o the i'roduct. 

'l'hc new application of known ml•nns to obtain a result ur product of commer
cial V•llue. The ~renter number of patents belong to this category of inventim:s: and 
wll('n such plltents arc submitted to the courts, they must, in order to form a due esti· 
mnte of them, consider, not each method or process separately, but nil such methods 
or processes taken together. The expression "new application," &a., employed by the 
l.!w, is \'CI'Y broad; it comprises any new combination of known means, any new com- · 
binntion of known substances, nnd ullncw arrangements of !mown forces, whether 
chemical or mechanical, or both. (Court of Cassation, January 17, 1852; December 2, 
13;;:1 ; I>'<!bruary 12, 185!; Court of Roucn, lfurch 1, 1860). In short, " to apply known 
mc:m~ in a new manner " is purely und Rim ply to employ means that are known, just 
as they nrc )mown, without changing them in nny respect, bnt with a view to obta:n a 
diffm·ent result from any hitherto produced. Thus it has been decided that: "Though 
the mode of making boxes by n single roll of card-board is not a nc\\· invention, it ia 
certain that such mode had never before been applied to boxes destined for lucifer 
matches ; that by means of this system, by which many slides nrc m~nufacturcd sim
ultaneously, n great saving has been effected in the manufacture of match·boxes, aud 
moreover, that upon this point the application is new ; and the patent taken is there
fore valid.'' It has also been decided that the manufacture of a compound by the aid 
of known ingredients is pntcntnblc, from the fact that such elements had not before 

I. 12 

' 



• 

• 

• 

FOREIGN LAWS. 

been combined to produce the aarnc re~ult. (Court of Cassation, April '1, 1869.) Also, 
• 

that n machine which bas become public property cnn become once more the subject 
of n pntent when, by new combinations, it is applied to a clnss of industry different 
from that to which it had been formerly npplicd; or more generally, when it is applied 
ic a manner unknown up to the date of npplicntion (Court of Roucn, March 4, 1841 ; 
Court of Cassation, November 21i, 1856; Court of Paris, ,July I, 1870); nlso that the 
application of wntcr-metcrs to gus, is, if new, patentable. (Court of l>aris, .August 1, 
ISIH.} Evidently, when nn inventor has obtnincd n patent for the new application of 
known means to produce a compound already known, nny other indivitlu!!l who c.nn 
obtain tho same result or the same product, by tho use of different means, can 
obtain a valid patent therefor. (Court of Dijon, February 9, 1876.) 

• 

The "new application of known means" must not be confounded with tho employ. 
ment of known means for n different purpose. The law docs not protect ·new 
employment; therefore, if nn nppnrntns, formel'!y npplied to n certnin substance, is 
afterwards applied to another substance, to which it renders exactly the same service, 
no modification o{ the apparatus being necessary for Sn,!Jh new employment, the sec· 
ond employment will not be pntentablo. It is upon this ground that the Court of 
Appeal of Paris refused to snndion an invention to npply rollers to a kitchen range, 
ns 1-olll;rs had already been applied to stoves; neither would it sanction a pntent for 
closing rings which hnd already been ndapted to the closing of bracelets, (11'ebruary 28, 
181i5.) .Aguin, the C1·iminal Court of the Seine refused to uphold a patent taken for 
adapting to pianos the same screws which had been formerly adapted to piano stools 
(Decembc:>r '1, 1858); nor would it uphold one taltcn for reproducing musical works by 
photography, which was formerly used for the reproduction of drawings. (February 
2S, 1865.) So nlso, mere changes of form and dimensions nrc not patentable, ut least, 
unless they produce a new result or a new product; in such a case they cnn be pat· 
ented, · 

AnT. 3. 1'hc following arc not capable of being patented ;-
1. :1\Icdical compo!litions aud medicines of every kind. These 

remain subject to special laws and regulations, and especially to the 
decree of August 18, 1810, relating to secret remedies. 

2. Plans and combinations of credit Ol' finance. 
AnT. 4. Patents shall be \'aliJ for fiv<', ten, or fifteen years. 

The following fees shall be paid for every patent taken. 
For a patent of five years, 500 f1·ancs. 
For a patent· of ten years, 1000 francs. 
For a patent of fifteen years, 1500 francs. 
This fcc shall be payable in annual sums of 100 fmncs. 'l'hc 

patent shall be forfcit(!d if tl1e patentee allows a term to pass with
out Jmymcnt thereof. 

l<'iftecn yenrs is the maximum du1·ution of a patent; but a special net of the Lcg
i~lnturc can, on cxceptionur grountls, prolong such duration for nnother fifteen ycurs, 

A patent taken ouL for improvement, runs nlso from the day on which the deposit 
of the papers for tho impro\'cmcnt wns made. 

At the e.s piratioo of the period prescribed for pntents, they fnll into the public 
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domain or become public property. Any person cnn then mE~nufscture or make use of . 
the article patented, but the name of the inventor, if he bns given hi~ name to the 
object of the invention, docs not fnll into the public domain, and other manufacturers 
must respect his name, nnd nrc not nllo1vcd, under penalty of prosecution, to use the 
nnmc of tho inventor, except in connection with the following formula; ".l"abriguo 
auivant lJ aystcme d~ A. B. ." (Court of Paris, November 24, 1865.) 

'l'ITJ,E II. 
FOR:\IALI'l'IES A'l'TX,;NiJING TilE TAKING OF PATENTS. · 

• 

SECTION I. 

TnE AI•rLICATION. 

AnT. 5. In ortlet· to obtain a patellt, the applicant must deposit, 
under seal, at the office of the secretary of the prefecture in the 
department in which he is domiciled, o1· in any other department, · · 
after having elected domicile therein, the following, viz.: 

1. His petition to the minister of agriculture and commerce. 
2. A description of the discovery, invention or application that 

forms the object of the patent. • 
3. Drawings Ol' samples necessary for tho elucid'l.tion of tho 

description. 
4. A schedule of the documents deposited. 
Minor~, married women, nnd persons under legal disability can, nevertheless, 

become patentees. The heird of an inventor can tnko out a patent, either in his name 
or in their own, for inventions disco,·crcd by their ancestor. }'oreigners, also, cau 

obtain patents in France. 
No,hing prevents a firm or company from taking out a pntent, nnd creditors can 

tnl1e out a p.1tent on behalf Clf n dccensed inventor, upon condition thnt before his 
death, tho inventor has, by initiating the necessary steps, manifested the intemion of 
having it patented. 

When one individual is employed upon wages hy another, nod such employe di3· 
covers an invention, does the invention belong to him or to his master, if no ogt·ee. 
ment exists between them? This question has been submitted upon various occasions 
to tho French courts. The civil tribunal of the Seine has decided (November 21, 1873), 
that if workmen or agents, either I)( the govemment or of a private undertaking, can 
be dep~ived of the right of patenting inventions which they have made, it is only in 
cases in which such inventions are the 1·esult of works executed by them in their relation 
as employes, under the orders and superint,.~denco of their master or cltej. and especi· 
ally when they have received special instru~ :··ns to examine null apply the impro\·e. 
menta in dispute. Tho Court of Paris (July < '. 1874), has confirmed ,the above decis • 
• IOD • 

.An inventor who is abroad, and desires to take out a pntent in France, without 
coming iuto France, can mnke such d€·posit of documents ns is provided by article 11, 
by handing them to a French diplomatic representative, who will transmit the same to 
France. 

• 
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ART. 0. The application must bo limited to a single principal 
ol>ject, the details constituting tho same, and tho application 
thereof which may have been indicated, It shall mention the terms 
that the petitioners have asked for, within tho limits pres01'ibed by 
article 4, and shall contain no conditions, restrictions or reserves. 

It shall designate a title, consisting of a summary and precise 
' description of the object of the invention. Such description must 

not be written in a foreign language, and must not contain altera
tions or ~ddition~>. 'Vords struck out must be counted and stated, 
and the pages and marginal notes initialed. 

Such document must not contain any other denomination of 
weights and measures than those specified in the tables annoxccl to 
tho law of July 4, 1837. 

Drawings must be trn.ced in ink accorc1ing to tho metrical scale. 
Duplicates of the description and of tho drawings must be 

joined to the petition. 
All tho documents must be signed by tho petitioner or by his 

attorney in fact, whoso power mu§t be annexed to tho petition . 
.As the specification may inclll(]e the !lctnila which constitute the invention claimed, 

and the application of the invention claimed by the inventor, it has been decided that 
the putentee of 11 pa•ent for purifying gas by soda nnd alum can obtain by the same 
patent the right to obtain sodn nnd alum by processes which nrc to be specially 
eUlployed in purifying gas. (Court of Cassation, Mny 4, 18811.) Ilut it is not ncccs. 
sary thnt nil the applications of an object should be enumerated by the inventor. .An 
application not enumerated is protected by the principal patent if it arises naturally 
from the invention. (Court of Cassation, December 17, 18:\7.) 

The specification should nlso give 11 title to the patent, which should designate 
plnir.ly the im·ention claimed. l'atents arc classed in alphabetical order nt the offices 
of the ministry of agl'iculture and commerce, in order that the public muy be able cas. 
ily to sec, on inspection, if n patent has been taken for such null such nn invention or 
in relation to such nn!l such n matter. 

The object of the patent should nlso be (}('scribed. The metric system alone must 
be used to designate weights and measures. The description is of great importance. 
It must be at least sufficiently detailed to enable the article invented to be manufac· 
tured therefrom; thnt is to sny, it shoultl indicate in n complete nnd st1·aightronrard 
manner, the various menus employed by the inventor. 

In default of these eonditions being complied with, t!10 patent i3 void nnd of no 
effect. The law docs not require that the description should enumei'Ute all the points 
appertaining to the im·entiou; but the patentee acquires the exclusive property in 
whnt he describes. A drawing or sample cannot replace n description. 

Finnlly, the drawings nnd samples necessary for the explanation of the description 
must be joined to the petition. 

AnT. 7. No cleposit shall be received, unless accompanied by a 
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receipt acknowledging payment of tho sum of 100 francs, on 
account of the whole fee due for tho patent. 

A C£:rtificatc drawn up free of expense by the secretary-general 
of the prejecture, upon a register for that purpose, aml signed by 
the petitioner, shall be evidence of every deposit, and . shall state 

~ the day and hour of tho same. A copy of such certificate shall be 
handed to the depositor upon payment of the stamp duty. 

• 

AnT. 8. The patent shall begin to run from the day of tho deposit 
}>rcscribed by article r.. 

SECTION II. 
• 

ON TilE DELIVERY OF PATE:NTS. 

AnT. 9. Upon the deposit of the application, aml five days 
from the date of tho deposit, the prefect shall forward the pap.ers, 
under the seal of tho inventor, to the minister of agriculture aml 
commerce, and join thereto a certified copy of the certificate of 
registration, the receipt proving the payment of the tax, and, if there 
be one, the power of attomey mentionell in article 6. 

AnT. 10. Upon the :ll'riva.l of the papers at tho ministryofagri· 
cultlll'e and commerce, tlll'y shall be opened and tho demand shall 
be registered ; anu the patl'llt shall be issued in the order of tho 
receipt of the petitions. 

AnT. 11. Patents, the petitions for which have been properly 
made, shall be delivered, without previous examination, at tl)e risk 
and peril of the petitioner, anu without guarantee eithe1· of the 
existence, noYelty or merit of the invention, or of the fidelity or 
exactness of the description. 

A decree ot the mini~tor, proving the regularity of the demand, 
shall be delivered to the petitioner, and shall constitute his patent. 

'l'o such decree shall be annexed a certified duplicate of the 
description, and of the drawings mentioned in article 6, after they 
have been compared with the originals and declared to be in con· 
f01·mity therewith. 

The 111-st copy of patents shall be dt•livered without cost. For 
any furtbe1· <•opy requil·ed by the patentee o1· his representative, a 
fee of 25 fmncs is chargeable. Drawings shall be at the exj)eusc 
of the applicant. . . 

AnT. 12. All petitions in which the formalities prescribcu hy 
Nos. 2 and 3, of article 5, and by article G, l1avc not been observctl 
shall be rejected. Half the amount paid shall remain the property 
of the treasury, but the petitioner may receive back the whole of 

• 

• 
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the amount, if he repeats his dcmaml for n. patent within three 
months from the day upon which he received notice of the rejcct!on 
of his prior petition. 

AnT. 13. In cases where, by the application of article 3, patents 
cannot be granted, tho t.ax can be returned. 

AnT. 14. An ordinance in tho Bulletin des Lois shall publish 
every three months all the patcr.ts delivered within that time. 

AnT. 15. 'l'he term of a }>atcnt can only be extended by special 
law. 

• 

SECTION III. 

ON CimTIFICATES Ol!' ADDITION. 

ART. 16. The patentee or his representatives have the right, 
during the whole term of the patent, to regi-ster changes, improve
ments or additions thereto, upon fulfilling the formalities prescribed 
by articles 5, 6 and 7 as regards rcgistratio·n. 

Such changes, improvements or additions shall be evidenced by 
certificates, delivered in the same form as the principal patent, and 
shall have, from the respective dates of petition and delivery, the 
same effects as the principal patent, to which they pertain. 

A fee of 20 francs shall be paid for every petition for a certili
cate of addition. 

Certificates of addition taken out by one of several parties w.ho 
lmvc an interest in the patent, shall benefit the remainder. 

AnT. 17. Any patentct>, who, for a change, improvement or addi
tion, desires to take out a principal patent of fi vc, ten, or fifteen 
years, instead of a certificate of addition which expires with tho 
original patent, must fulfill the formalities pt·escriucd by nrticlos 5, 
6 and 7, and pay the tax mentioned in article 4. 

The Jaw affords two means of improving the original invention. The patentee can 
either take out n new potent which is called n " brevet de perfcclionncment" (patent 
• 

for improvement), or he con ohtnin a" certijicat d' addition" (certificate of addition). 
If he takes out n p:Ltent for improvement, he must proceed in exactly the same way 
as when tnking out the first patent. He must pay on annual tax of 100 f. nnd corry 
out all the formalities prescribed for tho principal patent. By this course he will 
actually have n further patent, which will be absolutely independent of the prior one, 
Rnd will extend to five, ten or fifteen yenrH, according to the period fixed in the petition. 
As the patent for improvement is n distinct patent altogether from the principal pat· 
cut, it follows that in the case of the ·tmnsfer of the principal patent, the transferee; 
unless a contrary stipulation bo made, acquires no right whatever over the patent for 
improvements, 

It may be that the patentee, if the motlificntion is insignificant, is ~a willing to take 
out a new patent, which would necessitate the carrying out on his port of many form. 

• 
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alitics, ond the pnymcnt of nn nnnunl tnx of 100 francs. In this cnse, the lnw !coves 
him the rcsoun'C of takinno out a Cl'rtifit'ulo of addition. Such cortificute is applied for 0 . 

in the snme wny us n pntent, hut it hns the ndvnntngo of t•equiring the payment of 20 
francs only for the whole of its dmation; but in contradistinction to tho patent for 
improvement, the certificnte of ndllition is nbsolutely depoullent upon thnt of th.; prin. 
cipnl pntl•,lt. It lnsts for .the some perioll, null is linble to extinction nt nny time that 
the original patent expires, or becomes canceled for nny reliSon whate·;er. (Court of 
CKssntion, June 1, 18GI'i, uml December 14, ISGS.) Th\)Bnmc rule holds, though tho 
certificnto of nllllition contuins, iu !net, a nuw invention. (Court of Appcul, July '11 

1854,) 
A certificate of nllllition depends upon the prior potent. It -follows tbnt nll the 

purties can uvnil themselves of it, null thnt all the reprcsent11tivea of the inventor cnn 
profit hy it. Thus, in tho case of a transfer of the original patent, unless a contrary 
stipullltiou be lnserted, the transferee acquires nil tho certificate~ of allllition which 
have been taken out in relation thereto. In short, tho certificate of nllllition is nn 
economical way of taking out n patent for impro\'emonts; but it has also its inconven
iences, the greatest or which is, that it stanlls or fulls with the principal patent, when 
the latter expires or becomes annulled or canceled by luw. .A ccrtificnte of uddition 
is also liuLio to be cnncelell upon the ground that it has no relation to tho principal 
patent. 

An.T. 18. No person other than tho patentee or his representatives 
acting as above mentioned can, during the space of one year, legally 
take out a }latent for a change, improvement, or addition to the 
invention constituting tho object of tho prior patent. Nevertheless 
any person who desires to take out a patent for a change, addition, 
or imJn·ovement to a discovery already patented, can, during the 

· f;aid year, send in a petition, whi.::h shall be transmitted to, and slml 
remain deposited under seal with tho minister of agriculture and 
commerce. \Vhcn tho year l1as expiretl, the seals shall be broken, 
and the 1m tent deli vercd. N everthelePq, the principal patentee 
shall have a preference as to the changes, improvements and adl!i
tions, for which he may himself, during tho year, have demanded a 
certificate of addition or a I>atent. 

A change, nn improvement or un addition to u potent may be discovered by a 
thirli party. Tho law, however, is Jess favorui.Jie ns regards improvements than ns 
regards inventions. The inventor ho.s two means of protecting his improvements, 
viz.: brevet de pe~:fcctionnement anll certificat d' addition.· .A party other tbnn the 
o;iglnal inventor bus only one means of protecting his invcntiou, \"iz. : he must tnkc 
out a brevet de pcrjectionncmcnt, 

.Again, in ortlcr to prevent competition, which necessarily would be ndvantngcous 
to the party taking out the patent for improvement, tho latter cannot work uuch pat. 
ent untilufter tho cxph·ation of the principal patent. This provision is a favor which 
the law grants to the original pntcntcc. Another fnvor grunted to him is, that if, 
within the year immediately following, he lliscovers any improvement on his inTention 
bo hill' u priority over nil others, who muy, during the same year, discover the sam~ 
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improvement. Thus during the year following the tr.king out of tho patent, nn 
immense ndvnntago is secured to tho inventor; but this docs not absolutely close the 
door to other parties, for they can nhvays, during such perio\1, present petitions for 
patents for improvements invented b.v themselves, subject to the l'onllition that if the 
original patentee nlso invents the same improvement, the prefl•renco is granted to him. 

In order, however, to conciliate all interests, those of third parties us well us those 
or the inventor, the law requires thut nil demands by third parties for patents for 
improvements, must be depo3itcd under seal, nnd such applications are not opene\1 
until the expiration or one year after the original patent was dclivcre\1. 'l'his perio\1 
of one year runs fl'Om the duy of the deposit of his claim. Certain authorities, how
ever, have deeilled that the period runs from tho <lute of the delivery or tho patent. 
{Tribunal of Epernay, October 4, 1860.) 

• 

ART. 19. No person who has taken out a patent for a discove~·y, 
invention, or application attaching to the object of another patent, 
shall have any right to work the invention already patented ; and 
reciprocally, the propl'ietor of the original patent may not work the 
invention which is the object of such subsequent patent. 

SECTIOY IV. 

OF TilE AssiGY)IEYT OF PATENTs. 

ART. 20. A patentee may assign the whole or a part of his 
patent. 

'l'he total or partial assignment of a patent, whether gratuitous 
or for a. valu:1ble considemtion, must be by notarial deed, and upon 
payment of the entire amount of the tax presCI·ibetl by m·ticlc 4. 

No assignment shall be legal as regards third parties, until it 
bas been registered at the seCI·etary's otlice of the prEfecture of the 
depat'tment in which the deed of assignment shall have been exe
cuted. 

Assignments, ami all other deeds relating to the same, shall be 
registered upon the filing of an authenticated copy of the assign
meuts. A copy of all certificates of r~gistration involved, together 
with a copy of the assignment above mentioned, shall be forwarded 
iJy the prefets (prefects) to the minister of agriculture and com
merce, within five days from the date of the registration. 

ART. 21. A register shall be vrovidcd at the ministry of agri
culture and commerce, upon which shall be inscribed every assign
ment of every patent ; and eve1·y three monthR, an ordinance shall 
publish in the form provided by art ··Je 14, the assignments that 
have been registered during the previous quarter . 

.A patent is personal property; it can therefore be pledged in the same way us all 
• 

other personal property, nnd the ordinary rules of l11w must be observed by rel11tion 

• 
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thereto. H cnn also be soh! by tho cretlitors of the Inventor in the same wny ns other 
pcrsonulty. Such solo must be effectctl through a notary. A patent can be trans
ferret! wholly or in part gratuitously, or for n ,•uluublu consideration, or for the whole 

of its durution or for a part. 
The patentee cnn, while preserving tho property in his patent, and without trans

ferring nny pnrt of it, grant to third parties tho right of working his invention, in 
totality or in part. Such a concession is culled in French " tolerance" (license). No 
special form is required. A llcenso may be grnntctl by a simple letter. 

As in rcgnrd to other contracts, a deed of transfer of a pntent is, in case of am big· 
uity, more strictly interpreted nguinst the transferer than aguiust the transferee. 

In practice, the rn·{fecls do not comply r.a regards this registration with tho provh 
ions of article 20, They follow those of the ],~•lrrtclion .Minislerit!lle of October 31, 
1844, which arc ns follows: 

No deed of trnnsfcr cnn be registered, except upon the production and tho deposit 
of the following, viz.: 

1. Of the receipt proving the payment of the ),1St installment at the proper period ; 
2. Of the receipt of the Ruet•eur Ge11hal in the departments, and of tho Rece11ct1r 

Central in l'uris, proving the payment of the whole of thu taxes relating to the pat· 

eot; 
3. Of an authenticated extrnct of the no!.'lrial tleed executed before n notary of the 

• 

· department, nnd proving the totnl or pnrtinl trunsfcr of the patent, either gratuitously 
or for a vahmble consideration. If the patent, however, hod been previously trans
ferred, a certificate of the registration of the said transfer, and an authentic extmct 
of the notarial deed above mentioned wouiL! suffice for the registration. Only this 
document need be nnnexed to the p1·oce.• t•erbal. 

The law hns not indicated a fixed pel'iod within which registers of tmnsfers of 
pntcnts must be filed, but non.rompliunce with the fot•nmlitics of registration renders 
the transfer void aH regnrds third purtics. Such nullity, however, concern~ third par· 
ties alone; the trnnsfer is, ne1·ertheles~, binding between the parties thcmsell'cs, 
(Court of l'nris, Mnrch 19, !Btl!.) But tho eout•ts do not consider infringers as third 
parties, 'J.'he latter cannot, therefore, plead the irregularity of the tl'llusfet•. (Court 
of Paris, Murch 2, 1849.) Tho snme may be sni<l in regard to the necessity of a nota. 
rial deed to mnke a transfer of n patent. The above two propositions hal'e been 
decided by the Court of Appeal of Puris, Februat·y 19, 1876. 

The doctrine above stntcd applies to transfers for valuable consiclcrntion. An 
regards gratuitous transfer, it is necessary, besiclcs the above mentioned formalities, 
that the speciul provisions of the French law relating to deeds executed gratuitously 
or without Yaluuble con~itlerntion, should be observed. Agnin, what hns bei!n said 
applies to transfers mo:de in Jo'mnce. It is clear tlmt a }'rcncll patentee can there 
make an effective transfer nccm·ding to the formalities of the country in which he is 
residing; but as soon as he re.enters }'ranee, he should, wilhout delay, have the deed 
registered at the secretary's ollice of the prl:jed1cre of one of the districts in l•'rnnce. 
Lastly, what has been said applies solcl,v to French pntents, ns transfers of foreign 
patents cnn be carried into effect in the foJl'm used for the transfer of anv other kind 

• 
of personal property. 

When a transfer of personal property takes plnee, the transferer guarantees to the 
transferee the existence of the object transferred. This general principle of law 
applies to transfers of patents, and that if at a future time the patent becon1es void or 

• 
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fails, the transfer has been made wit1lsat· consideration, and consequently becomes 
void. In order to avoid tbJ~ -;;-narnntee, the transferer should insert special stipuh1tions 
to this effect in th-.: -cleed of transfer. Again, notwithstanding all such stipulations, it 
is clear thut he remains responsible, if the invention be not in reality applicable, and 
if it cannot give the results which constituted the object of the patent. Again, 
although a transferer may have stipulated that be shall not be liable in the event cf 
the patent being declared void, such n clause cannot protect him in such a case, on 
account of nn net for which he is personally responsible, The transfer of a patent 
which is declared to be void on the ground of insufficiency, is of no effect. 

It bas been decided that although the transfer of a patent is, in 11 certain 
sense, a contract of chance, yet the transfer is, notwithstanding, a contract, and that 
it must be regarded liS being without consideration, and consequently void, when tho 
invention is not capable of an industrial npplicntion. (Cassation, August 22, 1861.) 
But if the transferee contracted with full knowledge of the fucts, and if ho profited 
by the working of the patent until the date when it wus declared void, the deed of 
tmnsfer will bold good. (Pnris, August 6, 181ia.) . 

When once the contract of trnnsfer is cnnceled, what 'is the situation of the par
tics? l\Iust the trnn~ferer refund the con~iderotiou to his trnnsferee? 

It has been dcci~ed that in the case of a patent being declared void, the transferer 
is not obliged to reimburse the transferee the installments received by him in payments 
except after deducting profits derived from the invention up to the date of the declar. 
ntion of nullity by the transferee. (Court of Cassation, l\Iay 25, 13ti9,) 

Tho fact of the inventor having grnnted liceuses to vul'ious parties docs not pre
vent l1im selling his patent to other parties, but the transferees must respect nil licen~cs 
granted prior to such transfer. A licensee cannot bl'ing nn nction for infringement 
of n patent A patentee cannot grnnt power to a licensee to bring such notion in his 
name, us in }'ranee no party e.nn plead in the name of a third peraon. (Cassation, 
l\Inrch 8, 181i2; April 2'7, 1869.) A licen~ee is entitled to be secured, by his grantor, 
in the peaceable working und quiet enjoyment of the invention : but as long ns no 
one disturbs his enjoyment, he hns no claim against the inventor. If, howe\·er, an 
infringer damages his licc~lse, his right to security immediately arises. 

Besides voluntary transfers of pntents, there are other modes of transfer. A pat
ent can be transmitted by succession, gift, transfer to a company, and partition, us in 
tl10 case when co·proprietors cnnnot.,work a patent together. In other cases in which 
such voluntnry transfers take place, the deed must be registered. .Again, n patent can 
be sold by forced snle. An unpaid creditor has the right to seize and sell the patent 
of his debtor. 'l'he seizure of a patent is effected by menus of 1111 OJposition lodged 
with the minister of agriculture and commerce. · Such opposition must be preceded by 
whnt is called a commalldcmell.t (summons) and can only be made pursuant to a titre 

' t . e:z:ecu OII'C, 

ART. 22. The assignee of a patent, and those who may have 
acquired from a patentee or his representatives the right to work a 
discovery or invention, are entitled to the benefit of all certificates 
of addition which may be subsequently delivered to the patentee or 
his representatives. Reciprocally, the patentee or his representa
tives shall benefit by the certificates of addition which may be 
subseqnently delivered to assignees. 

• ... 
. . ~' ,. . -· -
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All parties who have a right to certificates of addition~ mny 
obtain delivery of a .copy thereof at ~be ministry of agriculture 
and commerce, upon payment of the sum of 20 francs. 

Tho patentee CAD alwr:rs pre;ent the transfertle being enriched by an important 
addition. lle hos only to take out n pntcnt for impro;emcnt himself. In this cnse, 
he will retain, individually, his impro;ement, unless it be stipulated in the deed of 
transfer that nll subsequent patents for improvements shall belong to the transferee • 

• 

SECTIO~ v. 
OF TDE CoMMU~ICATIOxs .AND PunLICATIONs OF DEscmrnoxs .AND 

DnA WI~GS OJ>' P .A TENTS. 

AnT. 23. Descriptions and drawings, samples and models of 
patents deliverecl, shall, until the expiration of such patents, 
remain deposited with the 1\Iinistcre of agl'iculturr, and commerce, 
where they may be referred to by the public, free of charge. 

Any person may obtain, at hi~; expense, a copy of such descrip
tions and drawings upon compliance with the forl!!<llities prescribed 
in the reglement made as provided by article 50. 

AnT. 24. After the J>nymcnt of the second annuity, the descrip
tions and drawings shall be published in full or in part. 

At the commencement of each year a catalogue, containing 
the titles of patents delivered during th:: preceding year, shall also 
ba publi~:~hed. . 

AnT. 25. The collection of descriptions and drawings, and the 
catalogue publi:~hed pursuant to the preceding article, shall be 
deposited with the Minister of agriculture and commerce, and with 
the secretary of the prefectm·e of each department, where they can 
be consulted free of expense. 

AnT. 2G. At the expiration of the patents, the original descrip
tions and drawings shall be deposited with the Oonservatoi1·c des 
Arts et .~.lfetiers. 

TITLE III. 

OF THE IUGIITS OF FOHEIGNERS. 

AnT. 27. Forf!ignere may obtain patents of 
France. · 

• • • mvent10ns m 

AnT. 28. The formalities ana conditions prescrjbed by the pres
ont law shall be applicable to patents demanded or delivered in 
execution of the preceding article. 

AnT. 29. 'fhe author of an invention or discovery already 
patented abroad, may obtain a patent in France, but the duration 

• 

• 
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of such latter patent cannot exceed that of tho 1)atent delivered 
abroad. 

TITLE IV. 

OF A..~NULl\IENT AND FORFEITURE; AND OF ACTIONS 
UELATING THERETO. 

SECTIO:N I. 

OF Rm•EAL AND FoRFEITURI>. 

AnT. 30. Patents deliveJ·ed in the following cases arc void 
and of no effect: · 

I. If the discovery, invention or application is not new; 
2. If, pursuant to the terms of article 3, the discovery, invention 

or application is not susceptible of being patent,ed ; 
3. If the patents relate to principles, methods, systomR, dis

coveries, or theoretical or purely scientific conceptions, tho commer· 
cial applications of which arc not described therein ; 

4. If the discovery, invention or application is considered con
trary to public policy and good manners, and to existing laws,
without Jlrcjndicc in such case, and in that provided in tho preced· 
ing paragraph, to tho penalties which may be incurred for tho 
manufacture or tho sale of prohibited objects ; 

5. If tl10 title under which the patent has Leon demanded 
fraudulently indicates an object other than the true object of the 
• • mventlon; 

6. If tlw description joined to tho patent is not sufficient for the 
carrying out of the invention, or if it docs not indicate in an 
explicit and complete maimer the true means employed by the 
• mventor; 

'i. If the patent l.as been obtained contrary to the provisions of 
article 18. 

Certificates of changes, improvements, or additions which do 
not relate to tlw priuoi}Jal patent, shall also Lc yoid and of no 

· effect. 
There is 11 great difference between the umilllmt>nt (repeal) and the dec!.Cance (for

feiture) of n patent. Annulment rcudcr8 the patent \'ohl, ns wt>ll for the past as for 
the future. Forfeiture renders it ,·oid for the future only. l'here is another distinc
tion between them. .Annulment rnn.\' be pronounced only for n part of v. patent, lcuv-

. int; the rcst \'a lid, wher~us forfeiture affects the entire pntcnt. Actions for either c~n 
be instituted against the inventor by individuals or by the ministcre publique (public 
minister). In the first cuse, they are valid as between the parties only ; as in :France, 
judgments, nfl'cct only the parties thereto. In tbe second case, they are valid as to all 
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parties; the public minister represents the public, The same proceeding applies to 
certificates of addition. Judgments affecting the original patent affect equally all tho 
certificates of addition pcrtBining thereto, because the existence of the latter depcndA 
upon the former; but the converse is not true. The civil tribunals h11ve sole jurisdic. 
tion in both cnses. 

There is valid ground for annulment when the discovery, the_ invention, or tho 
application is not new. If it were permitted to obtain a pntcr1t for nn old invention, 
this would damage the interests of third parties having already taken out patents, and 
would also prejudice the public who have nlrcody acquired a right in such old patents. 
llowcver, it is not necessary that the invention should be new as regards nil its pnrts ; 
on invention which comprises on ussemblage of va1·ious clements is patentable, if some 
of such clements are new. (Court of Appeal of Paris, March 21, 1860,) When the 
invention patented is composite, the cour_ts can cancel it os regards those pnrts that nrc 
not new, and maintain it as t•cgllrds those that arc new. An invention is not reputed 
to be new, when an anterior invention, or the fact that it bas been previously divulged, 
can be proven. 

Subdivision '1 of article 30 provides, thnt certific11tes o( addition arc also void that 
bn\·e no connection with or t•efercnce to the prinl'ipal pntent. It is the intention of 
the law to prevent the p11yment of n simple sum of 20 francs, instead of li, 10, or IIi 
nnnuities of 100 f1·nncs each, under pretense of taking out a certificate of addition, 
and thus obtaining an actual patent for quite another invention. The question ns to 
whether a certificate of addition i~ connected or not with the princip11l patent is 11 

question of fact. The Court of Appeal of Puris, on July 20, 18'111, confirmed a judg· 
meut of Febru11ry 3, 1874, nod thereby nnuulled the certificate of nddition tnken for 
fastening cravata without a band round the neck, when the original p11tent was taken 
for a system of fnstening cravats with 11 band round the neck; but a sufficient relation 
exists between the certificate nud the patent, although the certificate is only connected 
as an accessory to tho principal operation patented, provhlcd its object is to facilitate 
nnd complete the execution of such principal operation. (Court of Lille, July 17, 
1874; Court of Douai, lllarch 15, 1875.) 

ART. 31. Any discovery, invention or application, which in 
Fmnce or abroad, and previously to the date of the deposit of the 
demand, has received !mfficient publicity to enable it to be worked, 
shall not be repntcd to be new. 

In order to constitute 11 publicity suffident to annul a patent, it must. havo been 
such ns to render the execution thereof ptssible. Simple indiscretions of newspapers 
or general descriptions without llctails of special apparatus, do not constitute prior pub· 
lication. (Court of Appeal of Colmar, December 7, 1861.) Also a statement in n 
scientific work, unaccompunied by working explanations will not be considered ns a 
previous publication. (Court of Paris, April Hl, 1866.) The fact of hnving divulged 
one's intention to a third party, docs not cause it to full into the public domain, if tho 
third party docs not revenl the sccr.ct which has been conpdcd to hirn. (Court of 
Appeal of Puris, April 16, 18GG.) Agnin, a communication made to n lcarucd society 
does not operate as divnlgation, if it is made confidentially and privately. Consc. 
quently, a confidential communication made to a jury of an exhibition, before a paten~ 
is taken out, docs not constitute publication. (Court of Appeal of Pnria, lllarch 8, 
1859.) As regat·ds trials made by an inventor before taking out his patent, it baa 

• 
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been decided, that simple experiments, without results, do not constitute a prior work. 
ing, especially when the patentee has since modified his inventi'Jn in important details. 
There nre certain inventions which can only be tried in public, such as fire.engines, 
g11ns, cannon, lifts, &c. As regards these inventions, if tho trial is made in public, in 
tho absence of any precautions to keep them secret, the Jnference to lie drawn is, that 
the inventor desired to abandon his invention to the public. Such nn net constitutes 
n divulgntion. It will be otherwise, however, i£ o. simple view of tho experiment 
would be insufficient to reveal its nnt•!~~. These principles rel11ting to trials nnd pub. 
lie experiments have been affirmed by the Court of .Appeal of Paris. 

AnT. 32. 'l'he following shall be deprived of all their rights:-
1. 'l'he patentee who has not paid his annual payment before the 

• 

commencement of each of the years of the duration of his patent. 
2. 'l'he patentee who has not worked his discovery or invention, 

in France within a period of two years, dating from the day of the 
signature of the patent ; or who has ceased duriug the space of two 
consecutive years to work the patent unless iu either case he can 
justify his inaction. . .. 

3. The patentee' who has introdncC<l into France, objects manu
factured abroad, and similar to those pt·otected by his patent. 
*Nevertheless, the ministel" of agriculture and commerce and of 
public works, can authorize the introduction of the following: 1 • 

• 

Models of machines. 2. Objects manufactured abroad destined for 
public exhibitions ot· for tt·ials to be made with the consent of the 
government. 

Fmsr CAUSE OF FoRFEITURE. Each in~tallment must be paid before the commence
ment of each yea!" o£ the duration of the payment. The period within which such 
payment must take place, is reckoned day by day. lf tho year commences on the 1st 
of May, it terminates on the 1st of May of the following yeti!". 'l'he day on which the 
patent commences is not reckoned. (Court of Cassation, January 20, 1863.) Thus a 
patentee who has sent in his demand for a patent on llay I, IStiO, cnn pay his annuity 
up to midnight of Mny 1, 1861. 

'!'his rule is peremptory, nnd cannot be transgressed by a single houJ."; therefore if 
the d:tte of the expiration fall on a public holiday, the patentee must pny the install
ment on the day preceding. (Court of Paris, July 27, 1865.) 

" .F'orce majeure'' alone can release the patentee from a forfeiture o£ his patent. 
(Court of Cassation, March 16, 1864.) The illness of the patentee, his madness, ol." 
even his death, docs not constitute a case of force majeure. (Court of Appe11l of Parid, 
May 24, ltl59.) 

Forfeiture arises by effect of lnw, nnd the judge limits himsel£ to giving effect to 
it; an ulterior payment cannot revive the patent. (Court of Pnris, July 10, 1861.) 

SECOND CAUSE. The 1·eason of this forfeiture is, that the fact of the inventor not 
working his invention renders it useless to trade, and it even becomes hurtful to 

• 

• As modified by the law of :May 31, 1So6, by adding the words which follow the 
asterisk. 

• 
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commerce nnd prevents comm~rce. The 1!\w requires that a patent should be renJiy 
worked inn prncticnl manner; a singlo net of working is not sufficient. (Court of 
Pr.rls, March 23, 18'10.) If a pntent contnin several modes of procedure, it suffices 
to comply with the law, thnt the inventor should hnve worked one of them. (Court 
of Paris, :February '1, 1359.) If the object manuf11cturctl differ only slightly from the 
object for which the inventor takes out the patent, there is no gronn~ for forfeiture. 
(Court of CaBStltion, May 23, 1859.) An inventor is allowed to cxpluiu the cau.~es of 
his inaction. The court has wide power of discretion in these cnscs; thus it has 
been decided tbnt tho absence of pecuniary resources enn be held to justify tho default 
of working. (Court of Paris, January 11, 181\9.) Tho inventor who has euused his 
invention to be admitted to n public exhibition, ancl who bus sold it to 1\ third party, 
bus aulliciently worked it thereby to avoid forfeiture. 

The provisions relating to forfeiture apply equally to the certificate of addition; 
but it is clear that if the certificate of addition be declnreu ·void, the original patent 
continues to exist. It follows that the patentee can avoid (dcclttiance) forfeiture either 
by working the patent himself, or by allowing it to be worked by n third party. 

TmnD CAUSE. This is a clause in fnvor of }'rench industry. The object of tho 
law is to favor the national trade; therefore, if the introduction has not u commercial 
object in 'l'iew, it cannot injure French industry, nm), docs not, therefore, form n 
ground for forfeiture. And forfeiture docs not follow the simple fact of the intro
duction in France of the manufacture abroad, of objects similar to those of the 
patent. It is necessary, besillcs, that the intention of the patentee to withdraw from 
the umlertaking given by him to permit Franco to benefit solely by the manufacture 
and the working of his invention, should be proved. (Court of Paris, June 12, 1869.) 

Evidently, no forfeiture will exist if the introduction do not take place by the act 
of the patentee; thus, in the case of the act of a third party, purchaser, co-proprietor, 
transferee, etc. In Fmnce, acts of default, together wi.th the penalties appc1·tuining 
thereto, are reputed to be personal. (Court of !'uris, April 24, 1855). 

The l11w of May 30, 1856, bns mollified the severities of article 32 of the former 
patent law, as regards introduction. This law was necessary; without it, tl:.t.l greater 
part of the patents of importation would be void, 

ART. 33, Any person who, in acl vertisements, prospectuses, 
signs, publications, ma1;ks or stamps, describes himself as a patentee, 
without possessing a patent delivered pursuant to law, or after the 
expiration of a prior }latent ; or who, being a }Jatentee, makes 
mention of his titles, without adding the words, '' Saus garm1tle 
dzt Gouvernement," shall incur a penalty of from 50 francs to 1,000 
francs, and in case of repetition the penalty may be doubled. 

It has been decided that the usc of the abbreviation S. G . .D. G., ulone, is not a 
complinnrc with the lnw; to inscribe the words in full is necessary. (Court o:' Nuney, 
February '1, 181'il.) But in ptnetice the letters S. G. D. G. alone nre employed, and 
after the expiration ofthe patent the owne~ often continues to use'the word" brevcte." 
Either of these nets is a misdemeanor, but the government does not interfere, unlcs.s 
at the instance of a party claiming to bnve suffered dumnge therefrom • 

• 

• 
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SECTION II. 

OF AcTIONs FOR ANNULMENT oR FoRFEITU:nE. 

An.T. 34. All parties interested can institute }>roceedings for tho 
annulment or forfeiture of a z>atent. Such actions, as well as all 
contests relative to property in patents, must be bmught before tho 
civil court of first resort. 

The persons having interest in the pntcnt in question, must hnvc n bona .fide inter
est which can bo reco~nizcd by the court. It hus been decided that a person· bcliev. 
ing himself to be threatened with an nction for infl'ingcment by n patentee, bus r. 
sufficient interest to entitle him to commence a suit for the ammlment of a patent. 
It results in general that nn nction for annulment or forfcit.ure against a patent which 
l111s expired cannot be brought. Actions for annulment or forfmture can be brought 
either us principal demands or claimed by wuy of sct·'!ff. This Iutter case uri~~s when 
a person suet! for infl'ingement pleads the nullity or defect of the putent hy reason of 
which it is proceeded against. • 

A person criminally prosecuted for infl'ingement of patent can plead ir1 tho 
tl·ibunal col"rectiounel thnt the patent is void. In this c:~se, if he proves the nullity or 
the defect, he would be acquitted; but that is nil the court can do; it cannot annul 
or forfeit the patent itself, it ean only condemn or ncquit the uefcntlaut. (CouH o.f 
Cassation, April 1, 1870.) 

AnT. 35. If the action is brought simultaneously against the 
proprietor of the patent and against one or several assignees, such 
action must be brought in the court of the domicile of the owucr of 
the patent. · 

When the patentee has not been summon~d, and a transferee hus been sued, the 
fol'lner can intervene in the nction in onlcr to defend his patent. 

AnT. 36. ']'he proceedings must be commenced and canied 
through in the form prescribed for summary matters by article 405 

aud the Code of Civil Procedure-. Notice thereof shall be given to 
the procureur of the republic. 

In the event of two demunds being entered with regard to the same patent before 
two different tribunals, the rules of the Code of Procedure relating to such cases nrc 
applied. (Code Civ. Pro. art. 171.) 

In the snme manner, if criminal proceedings for infringement nrc talwn nt tho 
same time as civil proceedings for cancellation of u patent, the criminal proceedings 
nrc adjourned until the question of the nullity of the patent has been decided. {Court 
of Cassation, }'ebruary 14, 181i5.) 

ART. 37. In all proceedings to obtain the r<>peal or forfeiture 
of a patent, the public minister may intervene and demand that a 
judgment for the same he rendered. lie may even proceed imme· 
diatcly in a special action to obtain a judgment for the repeal of a 
patent in the cases provided by Nos. 2, 4 and 5 of article 30. 
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· Judgments pronounced for tho annulment or for{eitur~ of patents, have onl.v a 
relative value (CivJI Code, nrt ... 1361); that is to s11y, tho benefit of such anuulmlln.~ 
or forfeiture c'ln onlv be Invoked by the parties to the action ; tho patent remains • • 

good as regards persons who have taken no par~ in the proceedings. 
It has been decided th11t a judgment rendered by n foreign court upon tho question 

or the Jn;alidity of n patent taken abroad, cannot be invoked ns final in case the ques~ 
tion is raised be foro a French court by the same parties, or in relation to a patent taken 
iu France nrising out of the eamc inTention. (Court of Paris, December 13, 1860,) · . 

• 

ART. 38. In the cases provided by article 37, all partie3 inter: 
ested in the patent, whose muniments of title have been registered 
at the ministry of agl"iculture and commerce, pursuant to article 21; 
must be cited. 

ART. 39. When a final judgment for the absolute i'epeal or 
forfeiture of a patent bas been rendered, notice thbreof shall be 
given to the minister of agriculture and commerce, and the repeal 
or the forfeiture shall be published in the form prescribed by arti-
14, relating to tho obtaining of patents. 

Tho public minister cannot intervene before the tribunal correctionnel, as such 
court cannot annul or forfeit a patent (Court of Amiens, December 28, 1850); nor 
in the action which article 34 provides for a further action against a patentee, viz. : 
an action rehting to the property itself of tho patent. The ownership of a patent can 
be contested; but the public minister cannot in such cases intervene. 

TITLE V. • 

OF INFRINGEl\IENT. PROCEEDINGS AND PENALTIES RELAT~ 
ING THERETO. 

AnT. 40. Any violation of the l'ights of the patentee, either by . 
the manufacture of articles, or by the employment of means pat
ented, constitutes the misdemeanor of infringement. Such offense 
is punished by a fine of from 100 francs to 2,000 francs. 

WnAT Go.ssnruTES l.sFRINGE!IENT IN Gf:.SERAL, It is not necessary, in order to 
constitute an infringement of the rights of the patentee, that the manufacture or the 
employment ns ubo1·e should cause him prejudice. (Court of Cassation, March 20, 
18:i7.)e h matters not whether the invention be important or otherwise, or whether 
the infringement be total or partial, or whether it be made for the suke of gain or 
simpl,v for tho personal use of the infringer. (Court of Paris, February 25, 1861.) 

liiANUf"ACTURE Of' PATENTED OBJECTS, As regards the manufacture of an isolated 
piece of a machine, it is certain that if such portion is the essential contrivance or 
one of the essen till! contrivances of the machiilt!, the fabrication ther~of will constitute 
infringement. There may be infringement when nil the portions manufactured are 
individually public property, only, however, when tho intention exists of uniting them, 
later, to construct the object patented in its entirety. (Court of Cassation, July 26, 
181i1 ; Court of Paris, February 15, 1867.) 

.1. 13 
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Upon the qoostion whetlter a manufacturer who repairs portions of a patented 
object _is' gunty of infringement as against tho patentee,, the law was for a long til'4e 
iin~ettled. A judgment of tho 1'rilnmal Civil or ibe Seine, confirmed by a· judgment 
ot. the Court of Appen\. of Paris, Jo'ebruary 16, 186'l, established it as follows:, 

· " Repairs do not nl'llount tci ipfringemcrit, when the effect thereof noes not amount to 
the construction of nn·entirely new· article.'; · 
· Tho grent pr)nciple by which tbo judges nre g~idcd is, that in order to dee!:le 
whetbQr there has been infringement, we must examine the resemblances and not the 
points· of ditrcrcnco between the product or means patented and the product or ruenns 
asserted to be infringements. (Tribunni Correctionnel of Paris, January 11, 1876; 
Court of Appeal of Pnris, February 25, 18'l6; Court of Cnssation, June 23, 1876.) 
From this principle it follows that the infringer cannot, to exci:Je' i:imself, contend 
that he hRB perfected the invention, because to improve, in such a cnse, is to infringe. 
(Tribunal Civil of the Seine, January 14, 1870; Conrt of .Appeal of Pnris, ,luly 2, 1878; 
Court of Cassation, March 4, 1876.) To ndjudicnte upon questions of infringement, 
the judges should compare the object claimed to be infringed with the object described 
iq the patent, and not that miumfactured by the p;1tcntce. (Court of Cassation, 
December SO, 1843.) This is natural, as the object manufactured by the patentee 
does not deserve the protection of the law, unless it be covered by the patent itself. 

As the law punishes the infringing manufacturer of a patented article, the person 
ordering such nrticlc must be placed upon the same footing; b: culpability is equally 
grcl\t, if not greater thun th11t of the manufacturer (Paris, February 10, 18r>9); but 
the law docs not treat in the capacity of manufacturer, the workman, or e>cn the 
foreman, who is only working. under orders. · 

EllrLOYMENT OF PATENTr:D MEANS. The employment itself is punished, whether the 
infringer lmvil ncted bo111tjide or not. (Court of Cnssntion, December 3, 1841.) The 
rule is severe, but it follows from the text of the law. (Compure nrticle 40 with 
nrticle 41.)' The word" knowingly," which is contained in article 41, which permits 
the infl'inger to be acquitted if he bns not nctcd '' knowingly," and if ho hus ncted in 
good faith, do~s not exist in article 40, therefore the bona fides mentioned in nrticlo 
40, can be toltcn in consideration of cxtenuntinp; circumstances, but not as an excuse 
giving a right to acquittal. Evidently, the employment or usc punished by lnw, mu~f. 
be a commerrinl user ; a user purely per>oonn' docs hOt constitute infi-ingcment. Thus 
a person who purchnsP.s on infringed object thoughtlessly or without nn intention of 
commercial speculation, but for his personal u~t', docs not commit the offense of 
infringement. (Court of Cnssation, February 27, 1Bu8.) 

Ar.T. 41. Parties who h:wc knowingly concealed, sold, or 
exposed for sale, or introduced upon F1·ench territory one or more 
infringed articles, incur the same penalties ns infringers. 

COMPLICITY Ill lNFRiliOEMENT. The four netS defined by nbO\'C Jaw to be !'Cpnrote 
offenses, arc in reality rnther net~ of complicity, incluaed 'oy the law with cases of 
infr1ilgement specially puni~bcd by article 40, \'iz., manu£ncturc on.I employment. 
Such acts arc the 8olc nets of complicity pnni:;hed by the law of 1844. The agent of 
an infringer ig not his accomplit•e, c>cn should he act knowingly. Thus, he cannot 
be prosecuted for any net of concealment, sale, or exposure for sale, or introduction. 
(Court of Cussntion, July 26, 18u0.) 

A person guilty of one of the four offenses mentioned in article 41, can Jllead his 
• 

• 

• 
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good faith. ~is frtun the woul. "'lm;)wlngly" lnse'rtad in the ~t. Thud, a 
retailer or introducer ean plea!l good faith. His best means of proving sueh good 
ft;ith is to disclose tho namu of -the manufactur!!f of tlle •rticles infringed, in ordc,r 
that the infringed artic168 may be seized upon his premises. 

A single act of sale suffices to bring an olfer1er .within the law. Article.' 41 
enacts a certain punishment, and must be AS stri(l\ly eonsttued as other penal enact-

• ments. Thus, the gift or exc!:.1nge of a patente~ object c11nnot be punished. Again, 
the purchase of an infringed object is not a misdemeanor ; but the po!Sell!ion of .such 
object by the can be construed into an act of user or an act of sale., accord
ing to the good faith of the bolder, or the ::ontrary. All regards exposure for lolllle, 
such exposute must be made by the trader with the evident intention of sale. The 
placing of goods in the Universal Eshibition of 1867, did not constitut1! an exposure 
for sal11 within the law. (Paris, January 9, 1868.) 

'l'he introduction of counterfeit articles into France, in transit only, not con-
stitute a misdemeanor. (PllriS, July 23, 1860.) It is otherwise if the goods are 
fonnd in the custom-house or bonded warehouses, as such goods are not necessarily 
destined for re-e1portntion. (Court of Pari:., May 30, 18tH.) 

Such are the four offenses to which .tho law '>! 18U extends the penalties for 
infringement by manufacture or user, but the law makes this difference, viz., that the 
bona fides admitted sim~ ly ae extenuating cireumst11nces with respect to the offenses 
oompriaed in article 40 constitutes, on the contrary, an entire defense, with right of 
acquittal, with respect to offenses contained in article 41. With the sol6 exception 
of this difference, these two categories of offen~es arc subject to the same principle~ . 

• 

The penalty is the o;ame, viz., 100 francs to 2,oon francs. In case of repetition, the 
increase of the punishment is the same ; one month to two months' imprisonment . 

• 

ART. 42. The penalties provided by the present law cannot be 
cumulated. 

The heaviest penalty alone may be imposed for all acts anterior 
to the commencement of proceedings 

AnT. 43. In case the offense is repeated, a 11enalty of imprison
ment for a term of from one to six: months shall be pronounced 
over and above the fine ·provided by :>l'ticles 40 and 41. 

An offense is deemed to have been repeated when the defendant 
lms been convicted of the tmme offense within the previous five 
years. 

Imprisonment for from one to six months may also be inflicted, 
if tl1e infring. ,. he a workman or an employe who has worked in 
the factory, or in the establishment of the patentee, or if the 
~nfringer bas associated himself with such workman or employe of 
the patentee, or acquired knowledge from the latter of the details 
comprised in the patent. In ~be latter case, the workman or 
employe can be prosecuted aa an accomplice. 

" Associated," in the third paragraph means thnt an agreement or fraudulent con
spiracy bas been formed, In order to punish the former workman and the nc1v 

•' • • 

• 

• 

• 
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employer, proof that 1111 agreement of partnership existed between them fs not 
requirr:d, . 

ART. 44. Article 463 of the Penal Code • may be applied in the 
cases covered by the preceding provisions. 

ART. 45. Proceedings in the tribunal correctionnel to obtain the 
• 

application of the penalties above l!lentioned, cannot be instituted 
by the public minister except upon complaint of the injured party • 

PARTIES who may suo for infrlngemont. They are: 1. The owner of the patent. 
He may institute proceedings, whether he be a simple individual or a company. The 
heirs and legatees of the patentee ond the transferees of the patent can also sue. 
Those who have tho uses of the patent can proceed, but naked ownership does not 
jusitfy an action, as infringement must injure tho exercise of the right to work the 
patent, not the mero title to it. 

2. The public prosecutor, in the lribunal ttm'eclionml. But although infringe. 
ment constitutes n misdemeanor, the public prosecutor cannot act of his own nccord, 
He can only act upon a complaint made by the injured party, Yet, tho offense is a 
misdemeanor, the withdrawal of the injured party does not necessarily put an end 
to the proceedings of the public prosecutor. 

If tho proprietor of the patent be under legal incapacity, such as a minor, an inter. 
dieted person, or nn individual provided with a comeil judicia ire, or a married woman, 
be or she cannot proceed without the aid of parties legally capable of representing him 
or her, such as guardians or the corn~eil judicia ire, the husband, or the permission oh 
court of justice. But n bankrupt can suo for infringement without tho consent of 
his as~ignee. 

'fiME WITIIIll WIIICH SUIT MAY BE BROUGHT. The durntion of the right to SUO 

dates from the day of the demand of the patent, pursuant to article 5, If the patent 
by virtue of which the suit i~ brough& has expired, the action can still be brought upon 
two conditions: 1. 'fhat the acts of the plaintiff all took place previous to tho expi· 

• 

ration of the patent; 
2. That they were not barred by lapse of time at the period .of the commencement 

of the proceedings. 
Moreover, actions for infringement are regulated by articles 63'1 and 638 of the 

Criminal Code, and are barred after three years. .Acts of manufacture and of sale, 
although continuous, do not constitute successive offenses. It follows, therefore, that 
infringement3 by ,manufacture and by snle constitute a series of distinct misdemeanors, 
each of which can be prosecuted, aud the limitation of action of three years runs, in 
relation to each, from tho date upon which the offense was committed. (Court of 
Cassation, .August 8, 1S5'1.) 

Wno KAY oR snour.n DE suED. The parties to be prosecuted nre: The infringer 
and those included with him by law. (Articles 40 and 41.) If the infringer is in 
bankruptcy, the Bn,fldic must be sued, even if the cause be tried before a criminal 
court, on account of the pecuninry penalties demanded by the plaintiff. If a com· 
pany is the infringer, each of the members must be proceeded against in the criminal 
court, as misdemeanors are personal. If a company is in liquidation, the liquidator 
must be sued, as above, on account of the pecuniary penalties which the plaintiff 
demands. 

* This article authorizes the admission of "extenuating circumstances." 

• 



• 

' 

FRANCE. 191 
• 

ART. 40. ·The tribunal correct~onnel, if it has once obtained 
jm·isdiction of an action for infringement, may decide upon the 
defenses put forward by the defendant, either aa regards the repeal 
or forfeiture of the patent, or upon questions relating to property 
in the said patent.· 

ART. 4i. The owners of the patent can by virtue of an order of 
the court of first resort, proceed by huissier to designate and . 
describe in detail, with or without seizure; the objects which they 
assert are infringed. The order may be made upon a simple 
petition, or upon the production of tLc patent. It shall name, if 
necessary, an expert to assist the huissier in his description. 

If an application is made for an order of seizure, the said order 
may require the plaintiff to furnish security, and to pay the money 
into the Caisse de Oonsionations, before proceeding further. 

A foreign patentee who has recourse to seizure must always 
furnish security. 

A copy of the articles described or seized, and of the deed 
proving the deposit of security when such security is required, 
shall be served upon the defendant, or the proceedings shall be 
void, and the ltuissier responsible for tl1e damages. 

EviDENCE. In 01:der to be successful in his suit, the plaintiff must prove the 
infringement. It is therefore important that he should produce evidence of its 
existence from the period when the infringement cnme to his knowledge. To this 
effect, the patentee has several means open to him. 

He cnn lodge o. complaint with the procureur of the republic. In this case, the 
infringement would be governed by the rules of criminal pi"Ocedure, and adjudicated 
npon by jugr)J correctiormel,. Or, he can purchase of the infl'inger an object 
infringed, and obtain nn invoice, indicating the source from which the retailer obtains 
his goods, and with such evidence he can proceed with his action ; or if the infringer 
does not .:on test the evidence, he can content himself with his declaration before tim 

• 

judges, But in pructice, as it is important that the counterfeit article should be 
preserved, the proce~ding called " sei~ure with description" is employed, or the mode 
of" simple description by cmUJ/al d'lwissier." The patentee can supplement either of 
these modes by any other documentary evidence in his possession. (Court of Amicns, 
181i0; Court of Paris, February 2, 1856; and August 13, 1873.) 

PROCESS o•• DLSCRIPTION WITII SEIZURE. In order to seize an object which be 
alleges to be infringed, the patentee must fulfill a preliminary indispensable formal. 
ity,-he must present a petition to the president cf the tribunal for permission to 
aeize, This petition must be accompanied by the patent, as the patentee must prove 
l1is right. If the patent has expired, the petition can, nevertheless, be presented, 
but upon condition, that the facts allegP.d against the infringer have taken place prior 
to the expiration of the patent. The president is free to refuse to mnke the order 
npon the petition, as his power is discretionary. (Court of Cassation, June Ul, 1866.) 
No appeal can be made from his decision granting or refusing the petition. 

• 
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The order when ronde may appoint an expert to assist the lmili~ier in 1lis descrip
tion. This expert is n person possessing special knowledge .of the product or RPP6· 
ratus alleged to bo infringed. The patentee himself CIUl attend the sei1ure, liS he is 
more competent than any one else to draw up a description of tho infringement. Tho 
order t•equires in all cases the presence of tho commiasaire de police. This is indis
pensable, for if by c~anco the infringer refuse to open his promises, or if he be nbsent, 
or if no infringements be discovered upon tho premises, tho ·presence of the commis
saire de police will prevent the alleged infringer from .proceeding 11gaiPst the patentee 
for violation of his domicile. By law tho .president can grout a general order, viz., he 
can authorize tho pntenteo to seize in all places at once, in which be believes infringe. 
m&nts to exist, such us exhibitions, custom-houses, bonded warehouses, otc., and upon 
the premises of all the persons possessing infringed objects, without 'ita being neces. 
sary for the patentee to specify In his petition the names of such persons or their 
addresses. (Court of Cassation, June 15, 1866.) A patentee can, by virtue of one 
order, issue s, 7ernl seizures upon the premises of the same individual. (Tribunai of 
St. Etienne, November 4, 1859.) The president can order that the hooks, correspon· 

• 

dence and papers of the infringer be impounded, initialed or examined. He can also 
order·that those containing proofs of the infringement bo seized on the spot. (Court 
of Lyons, November 30, December 15, and 26, 1865, January ·8, 1866; Court of 
Cassation, June 15, 1866.) 

When the president grants the order for seizure, he can, if be thinks expedient, 
require the plaintiff to furnish security. In this case, such security must be deposited 
before the seizure takes place. Such secUI'ity, demand for which is discretionary with 
the president, is always obligut•>ry in tho case of foreigners suing for infringement, 
except such as arc authorized .o exercise their civil rights in France, and except those 
belonging to States between which and France diplomatic treaties exist, dispensing 
French subjects abroad from furnishing security in similar cases. This security is 
quite distinct from security for co3ts, which a F1·cnch defendant can require a foreign 
plaintiff to furnish at the commencement of legal proceedings. (Paris, November 14, 
1860.) 

.Article 47 requires that a copy of the following should be left with the infringer 
of the objects described or seized : 1. Of the orller of the president. 2. Of the docu• 
ment ·proving the deposit of the caution money in cases where such security has been 
ordered. Should default be made in compliance with the above enactment, the pro
ceedings are void, and the huissier is liable for dnmnges. 

UsuAJ, PROCEDURE ON TilE PART OF PATENTEE. The above is tl1e process of 
"description with seizure." The other remedy open to the pntentee to pro\'e infringe
ment is the "simple description" of the object ; otherwise callctl description without 
seizure. In practice, the two moues of procedure nre jointly adopted : 1. Seizure is 
mnde of a snmplc or of articles strictly necessary to prove the infringement. 2. A 
description is made of the other articles which a1e left in tho possession of tho 
infringer. 

Wmr • .A writ must be issued, whether the plaintiff tnke proceedings in the civil 
court or the Tribunau:r: Correctionnels. The writ must be issued within eight days 
after the report of the seizure or of the simple description . 

ART. 48. In case the complainant fails to prosecute, either in the 
civil cou1•ts, or in the trlbunal co1·recti01mel, within eight days from 
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the seizure nliowing one day for every three myriametr~ of dis· 
tanco between the place in which the articles seized Ol' described are 
situated and the domicile of the defendant whether for infringing 
or for concealing, introducing or selling tho infringing articles, such 
seizure or description shall be void by law, without prejudice to tl1o 
damages which may be claimed in the t,nanuer prescribed by article 

-
86. 

Tho dnv of the date of the writ is not inclulled in ~he eight days . • 
The period is increased according to di;tnncc, in the proportion o[ one day for 

each five my1·iametrcs between tho place in which the objects were sei;r.ed or described, 
and the domicile of the infringer. If the seizure lasts for several days, the de-lay for 
nppearnnce is calculated from the lnst dny of the sei1ure. If the patentee proceeds 
agninst several infringers, and if he maltcs several seizures or descriptions, !lach 
infringer must be served within the prescribed period respectively, under penalty of 
the seizure being dccl•1rcd void. If the seizure should be ll.cclarCll voiJ, it does not 
necessarily follow that the plaintiff's demand is canceled. This is nntural, ns the p11t• 
cntce can dispense with lllllkiug a seizure, if be possesses other proofs. (Cassation, 
March 27, 1835; Court of Amicus, December 28, lSoO.) However, when tho ~oizure 
is declared voill, the patentee cannot invoke it as 11 means of p1·oof ; therefore, if the 
patentee posscs;cs other evidence he incurs no danger ; but if otherwise, he loses his 
oaac by his own default. When the patentee has allowed the time for suing to pass 
without issuing his writ, he can maktl u. second seizure, or a second description, by 
virtue of the same jullgc's order, ns the nullity of the seizure does not affect the mder 
of the president, nor the right of action of the patentee. (Court of Amiens, December 
28, 1850.) But it is l.lVidently necessary, in order that such second seizumshould avail 
the plaintiff, thnt be should issue his fresh writ within a legally described period dated 
from such second seizure. It would be imprudent to rely upon tho second seizure, ns 
the nullity of the prior seizure would free the objects attached thereby, and the 
patentee on making a furtucr seizure would find nothing. 

Cno1cE OF JumsDICTIONB AND TRIBUNALS, The injured party can proceed 
either in the civil courts, or in the t1·ibunal correctionnel. If he elects to proceed 
in the tribunal correctionnel, he can act either by direct citation or by lodgiug 
a complaint with the procureur of tlte republic. In the two cases he can only claim 
one thing from the tribunal, viz., the condemnation of the infringer to pay damages 
in reparation of the injury caused to him. As regards the sentence of imprison
ment or fine, such cannot be claimed, except by the public prosecutor, who alone 
has a right to demand it. Advantages and disadvantages arc attached to both 
the above modes of procedure. Advantages of the criminal proceeding are that the 
cx~nses nrc less heavy, and the procedure is more expeditious. The plaintiff can 
ll\"ail himself of witnesses to complete his dQCumcntary evidence. The diudvantnges 
arc as follows: The defendant can also call witnesses to justify his acts, which priv
ilege be would not possess in a civil action. He can also plead good faith, which can 
be accepted as extenuating circumstance~ in the case of principal infringers; and still 
more so in the case of parties whom the law treats as in complicity with the infringers; 
such are retailers, and parties introducing the infringed objects. Such plea or good 
faith can, even in such latter cases, entitle the defendants to acquittal. (Article -41.} 
In the event of the plaintiff failing in his prosecution, he is exposed to 11n action fot• 

• 
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• • 
damages, which are far heavier in relation to proceedings in tho criminal courts than 
In a civil case. Lastly, the decision in a criminal CRBe bas far less effect than in a 
ch·il case. Thus, n criminal decision does not prevent tho l'laintiff, in ~he event of 
the prosecution failing, from instituting fresh proceedings against the same defendant 
in the event of his committing tho same offense after tho date of tho first proceedings; 
on the contrary, wl1en a decision hns been rendered in n civil case in tho defendant's 
f•Lvor, the question cannot be raised again between the same parties in relation to the 
same object or proceeding. In the erent of such further proceedings being instituted, 
tho defendant would simply have to plead tho proviouR judgment in his favor. 

With respect to 1ohat tribunals have jurisdiction in civil cases, article 59 of the 
Code of Civil Procedure provides as .follows: The patentee can proceed against 
infringers in the civil tribun'nl of the domicile of eit.!Jer of them, nt his cl10ice, in tho 
case in which several joint de!endanta exist who are not strangers to each other. .And 
in the case of several joint defendants and the ir~stitution of cl'iminal proceedings, 
article 63 of the Code of Criminal Instruction applies. Thus, the patentee can pro-

• 
ceed either in the tribunal of the domicile or residence of the infringer, or, if there nrc 
several infringers who have participated in the same net af infringement, before the 
court of the domicile of either of them, either in the court of the place in which the 
defendant resides, or in the court of the place in which the net of infringement was 
pcrp~trated. 

A defendant cited criminally, can he represented by an avow$ in the cases in which 
the penalty relating to the misdeme11nor for which ho is prosecuted does not amount 
to imprisonment. 

I.nstly, in prosecutions for infringements, as well ns those relating to all other 
misdemeanors, the public minister must always be beard. 

PROCEEDINGS AGAINST FOREIGNERS, Inasmuch RS the French tribunals are incom• 
petent to adjudicate upon misdemeanors commitied out of France by foreigners, if 
the offense of infringement be committed abroad, the patentee cannot proceed in 
France; but the rule is otherwise if the offense be committed in France by a foreigner. 
For instance, .if after having manufactured goods abroad, he enter }'ranee to dispose 
of them, be can be prosecuted or proceeded against in the French courts. 

OnsTACLES AND DEI!'E!ISES. .Apart from security for costs, limitation of actions 
and special pleas in bar, the defendant in ch·il and criminal cases can plead various 

• 
defenses. For instance, he cun plead that he was authorized by transfer or otherwise 
to net as he .did; or that the infringement in question was not committed by bim; or 
that the patent has become void; or that, assuming the patent to bo valid, the object 
manufactured by him is not an imitation of the object patented. 

When prosecuted in the tribunal correctionncl, the defendant, if proceedings have 
been commenced in the civil courts to havo the patent of the plaintiff declares! void, 
can require the criminal proceedings to be adjourned until judgment has been given 
in the civil courts. This proceeding is culled 11 sUI:sis. The judges of the tribunal 
ccrrecti01melare at liberty to grant or refuse the application'. (Court of Cassation, 
Juno HI, 1866.) In tho civil courts, ll defendunt cannot demand an adjournment 
·until the tribunal correctionnel hns adjudicated in the same matter. 

A defendant in proceedings before a tribunal eorrectionnel cannot compel a party 
wbo has sold the infringed object to him, to intervene in the proceedings to guarantee 
him in re~pect of the consequences, as misdemeanors are personal offenses. (Court 
of Cassation, Mar~h li, 1872.) In the civil courts, on the contrary, a defendant can 

• 
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call upon another party to pay the amount of pecuniary damages In which he may be· 

condemned. · · 
Whether proceedings are Instituted in the civil courts or tribunal CON"ectionncl, 

the defendant cnn put in a countcr.claim for· damages for the prejudice which such 
. proceedings may have caused him, morally and actually. . 

AnT. 49. A judgment fot• the confiscation of. articles admitted 
to be infringements, and, if there be any, of instruments or uten
sils destinP.d specially to the manufacture thereof, shall, even in the 
case of acquittal, be rendered against the defendant, whether for 
infringement, or for concealing, introducing or selling the infring-

. ing articles. 'l'he articles confiscated shall be banded to the pro
IH·ietor of the patent, without prejudice to an action for further 
damages, and to the 1mblieation of the judgment, when so ordered. 

CoNFISCATION i~ not discretionary with tlie court, but obligatory. (Court of Cassa
tion, December, 9, 1848.) It must alwnys be pronounced as rcgnrds the object 
infringed, even when the defendant is acquitted upon proving his good faith. Confis
cation can be ordered not only in respect of the object seized, but in respect of 
objects simply as described. (Court of Cassation, August 2(1, 1851.} Confiscation 
pl'onounced in cases of infringement is not a penalty; thus civil courts as well as 
tribunaux CON"ectionncl& can pronounce it. (Court of Cassation, May 9, 1859.) 

• 

Damages can be granted both in civil courts and in the tribunaux con·ectionnel.<r. 
There are two sorts of procedure adopted by the judges in relation to damages. 
The amount can be decided forthwith, or it can be ordered to be calculated pursuant to 
a statement to be drawn up relating to the damage. The parties then come before the 
court again, and n further decision is rendered, which definitively fixes the amount 

• 
thereof. 

DAMAGES granted to a p11tentce should represent two kinds of prejudice caused to 
him, viz. : material and morn! injury. M11tcriul damage represents all profits lost to 
the inventor by the infringements. In calculating the same, the profits renlizcd by tlie 
infringer must not be considered nlone, as such profits may have been less than those 
which the real inventor would have realized, but the profits which the patentee has 
lost through the.fraudulent sales made by the infringer, calculated at the price renlized 
by the patentee for the same goods in the ordina1·y course of his business. Moral 
prejudice consist in the fact that the rights of the patentee ha\'e been contested by the 
infringer, and that such rights, notwithstanding the gaining of the suit, may neverthe
less have been damaged. .Again, the infringer, in order to sell nt a cheaper rate, may 
have manufactured the goods in nn inferior manner, and thus brought discredit upon 
the invention. 

ARREsT has been abolished in civil cases by the law of July 22, 1867, but can stiil 
• 

be pronounced by the tribunaux correctiormels in connection with dama11es, A civil 
tribunal can also pronounce it in the following case, viz.: when the patentee has con-· 
tented himself with requiring the tribunal corTectionnel Rimply to punish the infringer 
by fines or imprisonment, nnd when he has afterwnrd commenced an action in the 
civil tribunal, to hnve the amount of damage ascertained and adjudged. This is the· 
only case in which a civil tribunal can sentence to a term of imprisonment. 

Cosrs. The infringer can be condemned to pay the costs on one or several publi-

• 
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c;1tion1J nnd inser~ions of tho judgment in the newspapgrs. The above ~ensure 
designed to advertise legal decisions, does not constitute a penalty, but a s.impl!! repa: 
ration for th~ prejudice caused to the pnten.tce; therefore civil tri~unnls as well as 
:rihunau:e correctionneh cnn pronounce it • 

• • 

TITI,E VI. 

SPECIAL AND PROVISIONAL MEASURES. . . . 

AnT. 50. Royal ordinances, having the effect of Reglements 
d' Administration Publique, shall provide the necessary measures 
for the execution of the present law. 

'!'his law shall not take effect until three months after its pro
mulgation. 

AnT. 51. Ordinances rendered in tho same fol'm shall control 
the application of the present law in the colonies, with the modifi-
cations that may be considered necessary. · 

AnT. 52. 'fbe following laws shall be repealed from tllo date 
upon which the present law becomes executory, viz.: 

'l'he laws of tho 7th of January and 25th of 1\Iay, 1701 ; that 
of tho 20th of September, 1792 ; the arriJte of the 17 ·vendemiaire, 
year 7 ; the arriJte of the 5th vemlemiaire, year 9 ; the lJeercts of 
the 25th November, ISOG, and 25th January, 1807, and all provis
ions }Jrevious to the present law relating to patents of invention, of 
im.Portation, and of improvemcutll. 

(At·ticles 53 and 54 omitted, because relating only to patents 
existing and proceedi!lgs pending when the law took effect.] 

From Goir·and's Frenclt Cocle of Commerce, pp. 765 and 441. 

Decree of October 21, 184:8, Regulating the Application of 
the Patent Law of July 5, lS.J:-1, to the French Colonies.* 

AnT. 1. 'l'he patent law of the 5th July, 1844, shall bo applica· 
ble in the colonie!! from the date of the puulicatiou of the J>rcl:i,;nt 
decree . 

*.A .French paten' extends to tho col
onies. Ency. Brit. 9 ed. til. Patent. 

· Royal ordinances, &c. shall control tho 
application of the present Jaw in the col· 
onies, with the modifica\ioqs that may bo 
considered necessary. Lnw of July G, 
1844, §.61. 

A roynlordinnnce regulates the np)Jii· 
cntion of the law of 1844 to the colonies. 
The formnlities requisite for obtaining 
patents are the sume as in France, eicept 
that the documents must be deposit~d in 
tl'iplicate instead of in duplicate. Thll 
procedure in '-'OSCS of infringement is 
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AnT. 2. Applicants for patents of invention in the colonies must 
deliver three aopiea of the dooumcnts p1·escribcd by article o of tho. 
above law, at tho ofiice of the .direotoJ." of tho interior. 

The entry establishing the said delh·ery sh~ll be mad~ in .a 
. special register to pe signed by the said ofticer and the applican~, 

agreeably to article 7 of the said law. . 
ART. a. Before making the said entry, tho <lirector .of the inte· 

rior shall require the production of : 
1. Tho receipt of the colonial treasury for the payment of 

100 francs due for the first installment of the annua.l patent fees. 
2. Three copies of each of tho documents mentioned in para~ 

graphs 1, 2, a, and 4 of article 5 of the patent law of the 5th July, 
1844. 

One copy of each of these documents shall be kept under a 
scaled cover at the offices of tho directors, to be consulted when 
• 

required. The other two copies ahall be enclosed in a single 
envelope sealed up by the applicant. . 

ART. 4. 'l'ho governor of each colony shall with the least possi
ble delay, after duo registration of the applications, forward to the 
minister of agriculture and commerce, through tho minister of the 
navy and colonies, the sealed envelope containing the two respec
tive copies, annexing thereto a certified copy of tho entry, tho 
receipt for the payment of the first installment of the annual patent 
fees, and, if there be one, the power of attorney of tho applicant. 

ART. 5. Patents shall Le forwarded with tho least possible 
delay to their owners, through the minister of the navy and colo-

• mes. 
ART. 6. The registration of assignments of patents mentioned 

in article 20 of the patent law of the 5th July, 1844, shall take 
place at the offices of the directors of the interior. 

Copies of the entries of registration, accompaniell with authentic 
abstracts of the assignments and the receipts for the payment of 
the total amount of tlw patent fees, shall Lo forwarded to the min
ister of agriculture and commerce, conformably to article 4 of tho 
present decree. . · 

idl'ntical. Goirand's French Code of 
Commerce (1880), p. liOO. 

The encyclopedias and geographic 
works in use in this country vary some· 
what in the enumeration they give of the 
colonies of France, but the following are 

usually included : Camhddia, Cochin 
China, French Guiana, Guadeloupe, Loy. 
alty Islands, Marqucsns Islands, Mar• 
tinique, Micquelon, New Caledonia, Sene
gambia, St. Pierre, Tahiti. 
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.AnT., t;, All patent fees prescribed by articles 4, '1, 11 and 22 of 
the patent law of tho 5th July, shall be paid to the treasurer of 
each colony, who is to deposit them at the public treasury, and 
shall at the same time .forward to tho minister of agriculture and 
commerce, through the same channel, the returns of the payment 
of patent fees. · 

AnT. B. All actions for infringements shall be tried before the 
court of appeal) in the colonies. 

'l'he delay allowed with respect to distances as fixed by article 
48 of said law, shall·bo modified conformably to the ordinances 
which, in tho colonies, regulate proceedings in civil actions. 

AnT. 9. 'l'hc minister of agriculture and commerce, and the 
minister of the navy and colonies, are rcspectivelr commissioned 
with the execution of the present decree. 

From Oarpm. Pat. L. of Worlcl, 205, 

-------

FRENCH GUIANA. 

See FnANCE, ante p. 203, foot-note. 

' 
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Law of July 1, 1871. · • 

0 

FIRST SECTION. 
' 

PATENT RIGIITS. 

§ 1. Patents are granted for new inventions which can be tm·ned 
to account in trade. 

The following are excepted: · 
1. Im•entions the use of which would be incompatible with the 

laws or public morals. 
2. Inventions of articles of food (for nourishment or luxuries), 

of medicines and of substances produced by chemical process, so 
far as the invention does not relate to a definite method of pro
ducing such articles. 

§ 2. An invention is not regarded as new, if it bas already been 
described in any printed publication, or publicly used in Germany 
at the time of application for a patent in accordance with this law, 
in such a manner that its employment ap}lears possible by other 
persons skilled in the particular trade to which it relates. 

§ 3. ·whosoever first appUes for a patent of invention accord
ing to the provisions of this law, is entitled to the grant of the 
sam, e. 

'l'he claim of the petitioner to the grant of a patent will not be 
allowed, if the essential contents of his application have without 
permission been taken from the descriptions, drawings; models, 
implements or contrivances of another person, or from a method of 
manufacture used by the latter, if such person raises opposition on 
that account. 

• 

§ 4. The patent has the effect that nobody is allowed without 
the permission of the patentee to manufacturt!, trade in, or offer 
for sale, the at·ticle to which the invention relates. 

If the invention relates to a process, to a machine or other 
mechanical contrivance, to a tool 01; other implement; the patent 
has moreover the effect of prohibiting any one from applying such 
method or of using the article to which the invention relates 
without permission of the inventor. 

§ 5. The patent has no effect against a person who, at the time 

• 
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the patentee made his application, bad already been using tho 
invention in Germany, or who l1ad made the necessary preparations 
for using the same. 

0 

The patent, moreover, has no effect when the invention is to be 
used by order of the Imperial Chancellor for the army or navy, or 
in the inter~st of public welfare. Yet the patentee has in such 
case the right to claim proper compensation from the Empire or 
the State in whose special interest a limitation of the effect of the 
patent has been applied for. The amount of such compensation 
shall be fixed by a court of law in case an agreement cannot be 
arri vcd at. 

Patents do not affect arrangements in means of conveyance, 
which come but temporarily within tl10 boundariel} of the empire. 

§ 6. The claim to the grant of a patent and the patent rights 
themselves pass to the heirs. The claim and the patent right may 
be transferred, wholly or partially, to others by agreement or in 
consequence of death. 

§ 7. The duration of a patent is 15 years: the term commences 
with the day following the day of application. If an invention is 

0 

an improvcmt>nt upon another invention patented in favor of the 
applicant, the latter may apply for a patent of addition, which 
terminates with the patent for the original invention. 0 

§ 8. For every patent a fee of 80 marks (£1 lOs.) is to be paid 
on the issue of it. 

Except in the case of patents of addition (§ 7), a fnrtlwr fee 
must be paid for each patent at the commencement of the second 
and every subsequent year, amounting the first time to 50 marks 
(£2 lOs.), a,nd increasing by 50 marks each succeeding year. 

A patentee who proves his poverty, may delay the payment of 
the fees for the first and second year until tho third year ; and if 
the patent lapses in the third year, they are entirely remitted. 

0 

§ 9. A patent lapses if the patentee t·enounces the same, or if 
he fails to pay the fees within 3 months at the latest after they 

• 
have become due. 

§ 10. A patent will be declare<l void if it turns out::-
• 1. That the invention was not patentable according to §§ 1 

0 
and 2; 

2. That the essential contents of tho application were taken 
from descriptions, tools, contrivances, drawings, or models, of 
another, or from some means of working used by such other, 
without his consent. 

• 
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§ i 1. A patent can be declared void after the expiration of 
three years : 

1. If the patentee fails to work his invention in Germany to an 
adequate extent, or at least to do everything that is necessary to 
insure its being worked ; 

2. 'Vhenever the grant of license to others to use the invention 
appears to be demanded in tho public interest, and tho patentee 
nevertheless refuses to grant such license upon adequate compensa ... 
tion and good security. 

§ 12. Persons not residing in the empire can only apply for a 
patent and claim the rights resulting therefrom by appointing a 
representative resident in Germany. Tho latter is authorized to act 
in all proceedings prescribed by this law, as well as in civil law-suits 
concerning tho patent. Actions against a patentee must be brought 
before the tribunal of tho district in which the representative 
resides, but if there be no representative, the court of the district 
in which the patent·office has its seat is competent for jurisdiction. -

• 

SECOND SECTION. 

PATENT-OFFICE. 

§ 13. The granting, the annulment, and the revocation of pat cuts 
is performed by the patent-office. 

The patent-office has its seat at Berlin. It consists of at least 
tluee permanent members, including the president, and of non-per
manent members. The members are appointed by the Emperor; 
the other officials by the Imperial Chancellor. The appointment of 
the permanent members is made on the nomination of the Federal 
Council, and last, if they hold an (Jffice of the Empire or of a State, 
<luring the term of such office, in other cases for lifo. The appoint
ment or tho llOll·permancnt members will Le for five years. Of the 
permane11t mcmbm·s at least three must be qualified for a judgeship, 
or for the higher govcrn::nent service ; the non-permanent members 
must be expert in some branch of teclmical science. The J'egula
tions in § 16 of tho law of ~lay 31, 18'73, concerning the legal posi
tion of Imperial officials do not apply to non-permanent members. · 

§ 14. 'l'hc patent-office consistn of several divisions. 'fhesc. are 
formed in advance for at least one year. A member may I 1elong to 
several divisions. • 

'l'he quorum of any division, when dealing with the grant of a 
·-

• 

• 

• 

t 

• 
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patent, must not be less than tliree, among whom there niust be two 
non-permanent members. 

For decisions relating to tl1e nullity and tho revocation of pat
ents, a special· division shall be formed. For decisions of this 
division, a quorum is required of two members, including the 
president, who are qualified for a judgeship, or for the hi!;her 
government service, and of three other members. 
· 'l'hc proviHions of the code of civiJ law with regard to challenge 
or refusal of mc'mbers of tho court are applicable. 

Experts who are not meml>ers, may be summoned to attend the 
deliberations, but they arc not permitted to take any part in the 

• votmg. . 
§ 15. The resolutions and decillions of the divisions arc issued in 

the name of the }Jatent-office ; the grounds of them must he stateu; 
and office copies mw~t be delivered to each of the interested parties, 

Notices by which special terms are fixed, will be sent. by post in 
:registered letters against receipt. If a notice cannot be delivered 
within the country, it. will be forwarded by the proper official of the 
patent-office by post, in accordance with the pi'Ovisions of §§ IG 1 
and 175 of tho civil code. 

An appeal lies from the decisions of the patent-office. 
§ 1 G. If the decision of a division of the patent-oflice is tho 

subject of appeal, such appeal shall be heard before another division 
or several divisions sitting together. 

In such appeal no member must take part who vote<l in the 
decision which is the subject of appeal. 

§ 17. The formation of the divisions, the fixing their duties, tho 
forms of procedure and the order of busines!! of the patent-oflice, so 
far as these points arc not regulated by the present law, will be 
prescribed by the Emperor, with the consent o~ the Federal Conn· 
cil. 

§ 18, The patent-office is bound, on the request of the law courts, 
to give opinion in all questions concerning patents. In other cases 
it is not authorized, without special leave of the Imperial Chancel· 
lor, to pass resolutions or give opinions outside its official sphere. 

§ 10. A register will be kept at the patent-oflice, in which tho 
subject and duration of patents granted will be entered: together 
with tho name and add1·ess of tho patentees and of the represcnta· 
tives, if any, appointed by them at the time of application. The 

. commencement, the termination, the expiration, the decree of a11nul-· 
mont, and tho revocation of patents, are to be entered in this 

• 
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register, and simultaneously published in the Reiclt$anzeige'r 
(Gazcttn). · 

ShoulJ a change take place in tho person owning the patent or 
J1is rcpr<>scntative, such fact willlikewisc be entered in the register 
and publicly notifiecl by tho Reicltsanzei(!er, when ~ronght to tho 
knowledge of the patent-oflico in due form. As long as this is 
omitted, the former patentee and his form<>r representative continuo 
to lu.l entitled to the benefits and subject to tho pt·ovisions of this 
law. 

The inspection of the register, and of specifications, drawings, 
models and ~>pecimens on the basis of whit:h patents luwc been 
gt·anted, is open to everybody, unless the patent has been taken out 
in the name of the Imperial Administration for purposes of the 
m·my or navy. 

Tho patcnt-ofliee will publish the essential parts of sp<>cifications 
:md drawingR, so far as their inspection is permitted to the public, 
in an official paper. In the same papet· will also appear all notices 
which must be published by the Reicltsam:eigcr in accordance with 
this law. 

THIRD SECTION. 

PROCEEDINGS IN PAn:NT·liiATTEns. 

§ 20. The application for the grant of a patent for an invention 
must be made in writing to the patcnt-oflicc. For each invention a 
separate application is required. 'l'he application must contain the 
petition for the grant of a patent, aml must point out with precision 
the olJjcct sought to be patented. In a separate document the 
invention must be described in such a manner that its practicability 
plainly appears to skilled persons. The necessary drawings, fig
ures, representations, models and samples must be supplied at the 

• same t1mc. 
'l'lle patent-office will issue rcgnlations respecting tho other 

requisites of the application. 
Up to tho time of publication of the application, alterations in 

the descriptions arc permitted. With the application a fcc of 20 
marks (£1) must be paid for tho costs of the proceeding. · 

§ 21. If an application does not fulfill all the prescribed require· 
mcnts, the paten~·office will}loint out to tho applicant tho defectg, 
and demand of lum the amendment within a specified time. Should 

' this <1emaml not be complied with within the time, tlte application 
will be rcjeetod. 

I. 14 

' 
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§ 22, If the patent-office finds the application in due form, ana. 
that there is no objection to the granting of a patent, it will order. 
tho application to be published. From the date of publication, the 
subject of the application will provision:J.Ily have tho protection of 
:t patent in favor of the petitioner (§§ 4 and 5). 

If the patent-office is of opinion that, according to §§ 1 and 2, 
the invention is not patentable, tho application will be rejected. 

§ 23. Tho publioation of the application is made by the uamc 
of tho applicant allll the chief points of his application being adver. 
tiscd once in the ReicltSWIZei[Je1', At the same time the applica. 
tion and accompanying papers will be bill open at the patent-office 
for public inspection, and a notice inserted to tlJC effect that the 
!lnbject of the application is provisionally 1wotected against unau
tlwrized usc. 

If the matter relates to a patent applied for in the name of the 
Imperial Government, the 1mblication of the application aml accom· 
]lfmying paperl:l is omitted. · 

§ 24. After expiration of eight weeks ft·om the day of publica
tion (§ 23) the patent-office will decide as to the granting of the 
patent. Until that uatc objections against the granting can be 
lodgctl with the patcnt-oflicc. 'rhcy must be made in writing, giv· 
ing the gt·ounds, which can only be the assertion that the invention 
is not new, or that it comes under§ 3, part 2. 

Before deciding, the patcnt-otlice may summon and ltear the 
interested l)arties ; it may also cause the grounds of objection to 
be examined by persons skilled in any branch of tE:chnical science, 
an<l otherwise take stC})S for elucidating the matter. 

§ 25. From a decision by which an application is rejectet1, the 
applicant and from a decision relating to the granting of the pat· 
ent, the })etitioncr or the opponent may lodge an appeal within 
four weeks. On lodging tho appeal, 20 marks (£1) must be paid 
for the cost of the proceeding ; should this payment not be mad{', 
the appeal will be treated as void. 

In the proceedings, § 24, part 2, applies. 
§ 26. If the grant of the patent is decided upon, the patent-office 

will cause a notice to that effect to he published in the Reicltsan· 
zeiuer, and issue a document to the patentee. 

If the patent is t·efuseu, this will also be publicly notified. 
Upon the refusal, the provisional protection will be held void. 

§ 27. The commencement of JH'Occcdings relating to the annul· 
mont, or tho revocation of a patent is by motion. In cases proYided 
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for by § 10, part 2, only tho injure~ party is entitled to mnko tho 
motion. The motion must be addressed to tho patent·office, a~d 
must set out tho facts upon which it is based. 

§ 28. After tho institution of proceedings, tho patent-office, in 
communicating to the patentee that such motion has been made, 
wm invite him to answer the same within four weeks. 

If tho patentee does not an'lwer within this t'erm, a decision 
may follow immediately, according to tho motion, without sum
mons or hearing, and for such decision all tho facts asserted by tho 
person making tho motion will be treated as }>roved. 

§ 20. If the patentee answers in duo time, or if, in the case of 
§ 2S, part 2, tho motion is not decided upon immediately, tho }lat
ent-office will issue the necessary orders for investigating the 
matter, and moreover, in the first case, communicate the answer to 
the person making tho motion. It may also cause witnesses and 
experts to be examined. In this respect tho regulations of the civil 
code will apJ>ly. 'fho depositions must be taken down in writing 
by a sworn reporter. 

Tho decision will be given after tho parties interested have been 
• 

summoned and beard. 
If tho motion made for the revocation of tho patent is based on 

§ 11, 1mrt 2, tl10 determination of tho motion must be preceded hy 
a warning of cancellation, giving tho reasons for it, and allowing a 
suitable delay. 

§ 30. In tho decision (§§ 28 and 2!l} the patent-office bas full 
}>ower to determine in what })roportions the costs of the proceed
ings shall be Lorne by the parties. 

§ 31. Tho Jaw courts are bound to render legal assistance to the 
patent-otlice. Tho imposition of fines on witnesses and experts 
who have failed to appear, or who decline to give evidence, ot• to 
confirm it on oath, and also the attendance of witnesses who lmvo 

·failed to appear, will be ordered, on application by the courts. 
§ 32. An appeal is allowed against the decisions of the patent

office (§§ 28 and 20). The :.ppeal is to tho Imperial Supreme Court 
of Commerce. It must within six weeks after tho giving of tho 
decision be 1n·escnted in writing to the patent·oflice, with a state-
ment of the grounds. · · 

The costs of the proceedings will alao be determined by tho 
conrt in accordance with § 30. 

In other respects tho 1n·occedir.gs in court will be determined by 

• 

• 

• 
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a regulation which will be drawn up by the court and established 
by Imperial ordinance with the assent of the Federal Council. 

§ 33. Regarding the official language of the patent-office, the 
provisions of the law concerning the organization of the courts, and 
the language to be used before them, arc to be observed. Appli
cations which are not made in the German language will not be 
considered. 

FOURTH SECTION. 

FINES AND lNDEJ\INITIES. 

§ 34. 'Vhocver knowingly makes use of an invention contrary 
to the provisions of §§ 4 and 5, will be }mnished by fine up to 5,000 

• 

marks (£250}, or by imprisonment not exceeding onu year, and is 
bound to indemnify the person injured. 

Prosecutions are only instituted on motion made to tl1at effect. 
§ 35. If judgment is passed in criminal proceedings, the injured 

party is entitled to publish the sentence at the cost of the defend
ant. Tho manner and time of publication is to be fixed in the 
sentence. 

§ 36. Instead of an indemnity us provided by this law, tl10 
injured party may, in addition to the fine, demand an am01·cement 
not exceeding 10,000 marks (£500}. For this amercement aU the 
persons condemned arc liable jointly and severally. 

If such amercement is ordered, all further claims for damages 
arc excluded. 

§ 37. 'fhc competency of the Imperial Supreme Court of Com
merce, as determined hy 1)aragraph 12 of the law of June 12th, 
1869, concerning the establishment of a supreme court of commer
cial affairs, is extended to all civil cases in which a. claim is advancetl 
on the basis of the provisions of this law. 

§ 38. Actions for infringement of patent right arc barred with 
regard to each single case at the expiration of th1·ce years. 

§ 39. "\Vhethcr damage has been caused, and to what amount, 
will be decided by the court according to its conviction after duo 
consideration of all circumstances. 

§ 40. Fines not exceeding 150 marks (£7 10s.) or a term of 
imprisonment will be imposed :-

1. On any person placing on articles, or their packing, any mark 
calculated to cause the enoncons belief that such articles arc pro
tected by a patent in accordance with this law. 

2. On any person who in }Hlblic advertisements, on sign-boards,. 
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on business cards, or in similar notifications; employs any mark cal~ 
culated to cause tho erroneous belief that the articles mentioned 
thereon are protected by a patent in accordance with this law. 

FIFTH SECTION 
• 

'l'R.C.SITORY Pn.OVISIONS. 

§ 41. All patents in force by virtue of State laws* shall until 
their expiration remain valid according to such laws, but a prolon· 
gation of the term is inadmissible, 

§ 42. 'l'he owner of an existing patent (§ 41) may, in respect of 
the invention protected by it apply for the grant of a patent accord
ing to the .provisions of this law. 'l'he examination of the invention 
in such case is subject to the forms prescribed by this law. 'l'he 
}latent shall be refused, if the holder of another patent in force for 
tho same invention (§ 41) claims the grant of a patent or opposes 
tho grant before such grant has been decided upon. For want of 
novelty, the grant of the }Jatcnt will only be refused if the inven
tion was not new in the sense of § 2 at the time when first patented 
in the country. 

With the grant of a patent in accordance with this law all pat
ents in force for the same invention (§ 41) shall become void if they 

• 
arc in possession of the holder of the new patent. So far as this is 
not the case, the legal operation of the new patent will first take 
effect in the district in which the existing patent is valid, on the 
expiration of the latter. 

§ 43. From the duration of a patent granted according to § 42 
will be deducted the time during which the patent has been pro
tected in the country by the oldest of the existing patents, 'l'he 
owner of the patent for the remainder of the duration of the patent 
is bound to pay the legal fees. (§ 8.) Tho date of payment and 

~ The Kin~tdorns or States which, in 
18'11, united in forming the German 
};mpire, bnd, previously to that. time, 
patent laws of their own; but the new 
~onstitution confided patents to the gen. 
era! legislature of the empire. In 1877, 
the ltlw given in the text was enncted us 
11 uniform law for the nationalities com· 

posing the empire. Suo D.~DEN for some 
further details. 

}'or nn. nt!count of the jadicial• system 
introduced under the constitution or 
1871, see Constitution of Courts in the 
German I mpire1 21 Alb. L. J. 66; Id. 
167. 

• 
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annual amount of the fees shall be fixed according to tho tiruo when 
the invention was first protected in t.he country. . 

§ 44. By the grant of a patent according to tho provisions of 
§ 42, persons who had been using the invention without infringe. 
mont of a patent right at tho time a patent for tho same was 
applied for, or who made the necessary preparations for using the 
same, shall not be restrained from such use. 

• 

§ 45. This law shall come into force on the 1st of July, 1877. 

From Oarpm. Pat. L. of Worl~ 208, 
• . . -

• 

• 

• 

• 

• 

• 

• 



• 

• 

GREAT BRITAIN. AND IRELAND. 215 
• • 

' • 

GREAT BRITAIN AND IRELAND. 
• 

• 

A1;. net concerning monopolies,* cf:c. 21 Jac. 1, c. 3, 1G23. 

Forasmuch as your most excPllent l\Iajesty, in your royal judg· 
ment., and of your blessed disposition to the weal and quiet of your 

·:t 'fhis net, which is fundamental to 
the English and Americnn law of patents, 
wns pagsed in pm·suance or the decision 
of the great casll of monopn\ies : Darcy 
v. Allen, :'llom·e, G7l ; N'oy., 179 ; 11 Co. 
86. The origin of the net, IJI·ic!ly stated, 
i~, that in early time~, in Engl:unl, exclu
~ive rights to mnnufncturc ol' tmde were 
freely granted by tim croiYn ns n mere 
means of raising 11 revenue from the 
license fees exacted. The exercise of 
this power was at fh·st believed to be 
bcnelieial, bricau~e ingenious foreign 
wOI'kmen were f1·om thr.e to time dmwn 
tu Bn~:(,uul by the expel'tntion of snb· 
stantinl l'Ommercinl ndvantnges being 

• 
~ccm·ctl to them by royal letters patent 
(the,.;e being, really, grants of monopoly); 
a111l entcl'lll'ising Englighmen were also 
iwlnt·etl by the like expectation to trn-rel 
ahroatl, ant! acquire n practical knowl
ctlge of trade£ and nrts. Bnt the crown 
experiencing in those days the evils of no 
regular taxatiun,-the chief of which wns 
n pcl·pettlfllly recurring want of money to 
conduct the affairs of gu\'crnment, the 
prerogative was etposed to, nnd its exer
ci~e soon bcl'nme affected with, many 
abuses, principally of this nature, thnt 
the monopoly wns sold uta t•uinous price, 
usuully to the highest bidder, whether or 
not he wns the true nnd first inventor of 
the process of mnnufncture, nnd lattel'ly, 
without nny regard nt nll to his cnpncity 
or ability as nn inventor or manufacturer, 

• 

nnd frequently, in•leed, to courtiers, who 
made it 11 means of gnin exclusively, nnd 
did not assist the nntionnl industry at all, 

• 

But oppressil'e as it been me, the prerog· 
ntive Wa5 f1·eely exercised down to tho 
necessicm of the Stuarts, nntl was curded 
to n very oppressi'e nml injurious extrnt 
during the t•cign of Elizabeth. 'l.'he 
vulidity of the gmnts was ut length con· 
tested in the courts, which adjud~ed them 
to be mischievons to the public fm· three 
reasons : 1. 1'hc raising of the price; 2. 
The commodity will not be so gootl; S. 
'!'he impovcri~hing of poor artificers. 
This wus the gist of the t!eci>ion iu Darcy 
v. Allen, snpm; rendered in the 44th 
yenr of Elhabeth, T1·. term ; 1602. 'l.'ho 
obrogation of the pnctice of making 
these grnnts wus, fi'Oill about th!! snme 
time, agitated in pul'liument; 111111 ut 
length, in 1G23, the Htntutc 21 ,Juc. 1, c, 
3, the porr.ious of which material to the 
lnw of patents nre rcp1·intecl in the text, 
wus etwctetl. .As will be seen :.t n 
glance, it tlcclarcs that nil monopolie~, 

grunts, lettel's patent for sole buying, sell
ing, nnd making of gootls und lllllllufuc. 
lures, ~hall be null nntl void; but it ex
cepts rutm·e patents for fourteen years, 
for the sole working or making of nny new 

' mnnufucturcs' within the realm, to the 
true nnd fi1·st inventor;; of such mnnufnu. 
tures, not contrary to law, nor mischiev. 
oust~ the stnte. 

For recent nnd instructi-re discussio111 

• 

• 

' 
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• 

subjeetR, did, in the yem· of our J,ord Gocl one thousand six bun-
• • • 

thed :uui ten, pnhli~o~h in p1~iut to the whole realm, and to all pos-
t<~1·ity, 'l'hat all g1·ants atlll monopolies, and of the bcn~fit of any 
penal laws, o1· of powtH' to dispense with th<' law, or to COlllJh>lltH} 
fot' the forfl'ii.H1'l' 1 are t•ont mry t(l yonr l\[ajcs.ty'~:~ hnvs, whid1 your 
l\lajt•sty's tleel:ll·ation is tl'llly eonsouant and ag1·eeahle to the 
:uwicnt. :uul furul:tml•ntallaws of t!:is you1· realm : (2) .Ancl wht•rPaii 
yuru· .Majesty was furtht•1' gr:wiuusly p!L~asecl exp1·cs.:-.ly to ta•rn. 
mantl, that. 110 snit.or should Jl1't•sume to move )•oru··l\IajPsty. r,r · 
mattt•r·s of that nature: (:1) Yt•t ne\'<'1'lhelcss, upon misillforrllatiolls 
:uulrllrtnw p1·etc1rees of pnhli<!k good, many such g'1':tllls have ht•t•IJ 
untl11ly olJt.aint•tl, awl unlawfully put into cxet•ution, to tht• grPat 
grit•rallce and ineonvt·nience of your l\Iajesty's snLjeels, contrary 
to the laws of tlris your 1'calm, and eontrar·y to:you1·l\lajt•sty's mo~t 
royal and LJesSL•d intt•ntion so puhlisht•d as afo1't~saitl: (·t) For 
avoiding whereof, :uul lll'<!\'l'tlting of the like in time to eomt·, may 
it please yon•· exct!llent ~Iajt•sty, at. the humblt• suit of tire 
J.onh spiritual :u1•l temporal, aml the t~ommon~, in this Jli'Pst•t;t par
liament asst•m hied, That. it may be declared anti l'n:wll•tl : (r•) Ar11l 
be it uecla1·ed antl eual'tcd hy authority of this }Jl'cstmt parliamt•nt, 
That all lllOHOlJOlit•s, autl all commissions, gr·auts, licences, charters 
a111l lettl•rs patent heretofore made or gt·anted, or hereafte1· to b,, 
made ot· granted, to any person or persons, bodies politick or cot·por·
ate, whatsoever, or for the sole buying, selling, making, wot·king o1· 
u~i11g of any thing within this realm 01' the dominion of \V:dt•s, {U) 
m· of any other monopolies, or of power, liberty or faculty, to dis· 
pense with any others, o1• to gi\'c license or toleration to do, usll 
or exercise anything against the tenor or purport of any law or 

on th~ influence of the net on the English 
and American law of patents, see Curtis 
Pat. §§ 1-·1; McKeever v. United Rtates, 
14 Ct. of Cl. Sllti; Op. lll·ndlc~·, J., 111 
u.s. 761. 

Patent Ia ws in the lll'iti•h ColouieR. 
Prior to 1852, British lettm·s patent ex· 
tended to nil Her ;'t[ajesty's colonies ; but 
the net of l81i2 rcstridcd the rights olJ. 
tainnblc under it to Great Britain anti 
Ireland, the Chnuu•JI lslantiH, nut! thtJ Isle 
of Man ; soon after which the colouies 
began to enact patent laws of their own. 

• 

(Sec their names, throughout this work.) 
As 11 rule, the application in n colony 

must be by petition, uccompani~<l IJ~· a 
specificntiou and drnwings ; uw!Jl''l~t I.e 
made by the inveutm·, lais nssiguee m· at• 
tomey. Patents nrc, in all caSl'~, ns;;i;:n· 
able, nut! the deeds of n>signmcnt must 

• 
be registered in the rcspl•cti\·c colonies. 
The pntcnts n1·e nsunlly gl'llntetl for a 
term of folll·tcen years, nnd the inventions 
must not have been used in the colony 
prc\•ious to the date of npplicatiou. Ency 
Drit. 9 ed, urt. Patents • 

• 
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•statute; (i) or to give or make any warrant for any such disp~n-
sation, licence or toleration to be had or made ; or to agree or com
pound "~ith any ·others for any penalty or forfeitures limited hy any 
statute j or of any grant or promise of the benefit, profit or commo· 
dity of any forfeiture, }lenalty or sum of money, that is or shall be 
due by any statute, l>cforo judgment thereupon l1nd; (8) and all 
proclamations, int.ibitions, restraints, warrants of assistance, and all 
other mattct·s and things whatsoever, any way tending to the insti-

• 

tuting, erecting, strengthening, furthering or countenancing of the 
same or any of them ; (U) are altogether contrary to the laws of 
this realm, and so are and shall be utterly void, and of none effect, 
and in no wise to be }JUt in use or execution. 

II. And be it further declared and enacted hy the authority 
aforesaid, that all monopolies, and all such commissions, grantN, 
licences, charters, letters patents, proclamations, inhibitions, 
rest1·aints, warrant:! of assistance, and all other matters and things 
teudiug as aforesaid, and the force aml validity of them and of 
every of them, ought to b<>, and shall he, for ever hereafter exam
ined, beard, tried and determined by and according to the common 
laws of this realm, and not otherwise . 

• • • • • • 
V. Provided, nevertheless, and be it declared aml enacted, that 

any declaration before mcntion<>d, shall not extend to any letters 
patents an<l grants vf privilege for the term of one and twenty 
years or nuder, heretofore made of the sole working or making of 
any manum· of new manufacture within this realm, to the fis·t>t aml 
true inventor or inventors of such manufactures, which others at 
the time of the making of such letters patents autl grants did not 
usc, so tl1cy be not contrary to the law, nor mischievous to tho 
state, Ly raising of the }lrices of commouities at hom<>, or hurt of 
trade, or gencmlly inconvenient, but that the same shall Le of such 
for .;tl as they W(!rc or should be, if this act had not been m:ule, and 
of none other : (2) And if the same wct·c malic for more than one 
and twenty years, That then the same for tho term of one aml 
twenty years only, to be accounted from the date of the first letters 
patents and grants thereof made, sl1all be of such fot·ce as they 
were or should have been, if the same had Leon made hut for term 
of one asHl twenty years only, and as if this act had never been had 
or made, and of none other. 

YI. Provided, also, and be it declared and enacted, that anv 
• 

1lrclnration before mentioned, shall not extend to any letters }lat-

• 

• 
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cnts and grants of privilege for the term of fourteen years or 
under, hereafter to be made of the solo working or making of any 
manner of new manufactures within this realm, to the true and first. 
inventor aml inventors· of such manufactures, which others, at tile 

. time of making such letters patents and grants, shall not usc, so as 
they be not contrary to Jaw, nor mischievous to the State, by rais
ing prices of commodities at home, or lmrt of trade, or generally 
inconvenient ; the said fourteen years to be accounted from tho 
date of tho first letters patents, or grant of such privilege hereafter 
to be made, but that tho same shall be of such force, as they should 
be if this act had never been made, and of none other • 

• 

• 

From '1 Stat. at L., Piclc., 255 • 

• 

An Act to amend ancl consolidate tlw Law· 1·elat-ing to 
Patents for Inventions, Registration of Designs, and of 
Tmde llfarks. 'h· 1 Stat. 4li and 47 Viet., c. 57. August 
25, 1883. 

Be it enacted, &c .••• 

PART I. 

PitELIMI~ARY. 

1. Short title. This Act may lJC cited as the Patents, Designs, 
and Tralle l\Iarks Act, 1883. 

2. IJivislon of Act into prt1'ls. This act is divided into J>arts, 
as follows :-

Part. I. PRELIMI~ARY. 

Part II. PATENTs. 

Part III. DESIGNs. 

Part IV. TRADE 1\L\R'Ks. 
Part V. GmmRAL. 

3. Commencement of ..c'lct. This act, except where it is other
wise exprcllscd, shall commence from and immediately after tho 
thirty-first day of December, one thousand "tlight hundred and 

. eighty-three. 

* Thosll provisions only of the net are 
given, which relate to pntent~ for inven
tions or designs. With it should be com
pared the Patents, Designs nnd Trndll 

Narks Amendments Act, lSS:>, post, 
p. 2~4, which is amendatory of several of 
the provisionB of 1883. 



• 

• 

GREA'r BRITAIN AND IRELAND. 219 
• 

PART II. 
PATENTS. . 

A.l'PIJCATION FOR AND GRANT OF PATENT. 
• 

4:. Persons entitled to apply for patent. (1) Any person, 
whether a British subject or not, may make an application for a 
patent. 

(2) Two or more persons may make a joint application for a 
patent, and a. patent may be granted to them jointly. 

5. Application mul specification. (I) An application for a. 
patent must be made in the form set forth in the first schedule to 
this Act, or in such other form as may be from time to time pre· 
scribed ; and must be left at, or sent by post to, tho patent-office 
in the prescribed manner. 

(2) An application must contain a declaration to the effect that 
the applicant is in possession of an invention, whereof he, or in the 
case of a. joint application, one or more of the applicants, claims or 
claim to be the true and first inventor or inventors, and for which 
he or they desires or desire to obtain a patent ; and must be accom
panied by either a. provisional or complete specification. 

(3) A provisional specification must describe the nature of tllC 
invention, and he accompanied by ih·awings, if required. 

( 4) A complete specification, whether left on application or sub
sequently, must particularly dt:!scribe anu ascertain the nature of 
the invention, and in what manner it is to be performed, and must 
be accompanied by drawings, if required. 

(5) A specification, whether provisional or complete, must com
mence 'Tith the title, anll, in the case of a eomplf'lte specification 
must end with a distinct statement of the invention claimed. 

6. Rl'jerence of application to examiner. The comptroller 
shall refer every application to an examiner, who shall ascer
tain and report to the comptroller whether the nature of the 
invention has been fairly described, and the application, specifica
tion and drawings (if any) have been prepared in the preseribecl 
manner, aU!l the title sufficiently indicates the subject matter of tho 
• • lllYent!Oll. 

' 
7. Power for comptroller to rl'.fuse application or require 

.amendment. (I) If the examiner reports that the natnre of the 
invention is not fairly described, or that the application, speci· 
fication, or drawings has not or have not been prepared in tho 
prescribed manner, or that the title docs not sufficiently indicate 
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tho subject matter of tho invention, tho comptroller may require 
tlmt tho application, S})Ccification or drawings be amended before 
he proceeds with the application. 

(2) ·where tho comptrollur requires an amendment, tlw appli
cant may appeal from his decision to the 1\\W officer. 

(3) 'l'lle law ofllcer slJall, if required, l10nr the applicant and tbe 
comptroller, aml may make au order determining whether, and 
subject to what conditions, if any, the application shall be accepted. 

(4) The comptroller shall, when an application has been 
accc1)tcd, give notice thereof to the applicant. 

(5) If, after an application has been made, but before a patent 
bas been sealed, an application is made, accompanied by a spccifica. 
tion bc:~.riug the same or a similar title, it shall be the duty of tho 
examiner to report to the comptroller whether tho specification 
nppcars to him to comprise the same invention ; and, if he reports 
in the allirmativc, the comptroHcr shall give notice to the appii
cants that he bas so reported. 

(G) Where the examiner reports in the aflirmative, the comp
troller may determine, subject to an appeal to the In.w oilicer, 
whether the invention comprised in Loth applications is the same, 
:md if so, he may refuse to seal a patent ou tho application of the 
second applicant. 
· 8. Time for leaving complete specification. (I) If tho applicant 

docs not leave a complete spccilication with his application, he 
may leave it at any subsequent time within nine months from 
the date of npplicn.tion. 

(2) Unless a complete specification is left within that time, the 
application slwll be deemed to be almndoncd. 

9. Comparison of provisional and complete specification, (1) 
'Vhcro a complete specification is left after a provisional speci
fication, the comptroller shall refer both specifications to an exami
ner for the purpose of ascertaining whether tlw complete specifica
tion has lJccn prcpa1·cd in the lH"cscrihed manner, aml whether the 
invention particularly described in the complete specification is 
substantially the same as that which h; described in the provisional 
specification. • 

(2) If t!w examiner reports that tho conditions herciu-Lefore 
contained bave not Lecn complied with, the comptroller may refuse 
to accept the complete specification unless and until the same shall 
have been amended to his satisfaction ; but any such refusal shall 
be suLjcct to appeal to tlw law olHcer. 
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(3) The law officer shall, if required, boar tho applicant and tho 
comptroller, and may make an order determining whether and sub
ject to what comlitions, if any, the complete specification shall· be 

accepted. . 
(4) Unless a complete specification is accepterl within twelve 1 

months fl'Om tho date of application, then (sil.Yo in .the case of an 
appeal having been lodged against the refusal to accept) the appli· 
cation shall, at the expiration of tl10se twelve months, become void. 

(5) Reports of examiners sl1allnot in any case be published Ol' 
be open to public inspection, and slmll not bo liable to production 
or inspection in any legal proceeding, other than an appeal to tho 
law officer under this Act, unless tho court or ofticer having power 
to order discovery in such legal proceeding shall certify that such 
production or inspection is desirable in tho interests of justice, ancl 
ought to be allowetl. 

10. Advertisement on acceptance of complete specification. On 
the acceptance of tho complete specification the comptroller sl1all 
advertise the acceptance ; and tllC application and specification, 
or specifications with tho drawings (if any) shall be open to Jmblio 
• • mspectwn. 

11. Opposition to orant of patent. (I) Any person may at 
any time within two months from the date of the advertisement of 
the ucce11tance of a complete specification give notice ut the patent 
oflice of opposition to the grant of the patent, on the ground of tho 
applicant having obtained tho invention from l1im, or f1·om a pers0n 
of whom he is the legal representative; or on the grounJ that tho 
invention has been patentecl in this country on an application of 
prior <late; or on the grouml of an examiner having reported to tho 
comptroller that tho speeificaiion appears to him to comprise the 
same invention as is comprised in a specification bearing the same 
or a similar title, antl accompanying a previous application, bnt on 
no other g1·onnd. 

(2) Where such notice is given, the comptroller shall give notice 
of the opposition to the applicant, and shail, on tho expimtion of 
those two months, after hearing tho applicant mul tho person so 
giving notice, if desirous of being heard, Jecitlo on the case, but 
snhject to appeal to the l:lw officer. 

(3) The law officcw shall, if reqtlircd, hear the apl)licant antl any 
person so giving notice and being, in the opinion of the law officer, 
entitlecl to be heard in opposition to the grant, and shall determine 
whether the grant ought or ought not to be made. 
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· (4} Tho law officer may, if he thinks fit, obtain tho assistance of 
an expert, who shall be paid such remuneration as the law officer, 
with the consent of tho treasury, shall appoint. 

12: Sealin[J of patent. (1} If thoro is no opposition, or, in 
case of opposition, if the determination is in favor of the grant of 
a patent, tho comptroller shall cause u. patent to be sealed with tho 
seal of tho patent-office. 

(2} A patent so sealed shall have the same effect as if it were 
sealed with the great seal of tho United Kingdom. 

(3) A patent shall be scaled as soon us may be, and not after tho 
expil·ation of fifteen months from the date of application, except 
in the cases hereinafter mentioned, that is to say-

( a) ·where the scaling is delayed by an appe::d to the law officer, 
or by OJlposition to tho grant of tho patent, tho patent may be 
sealed at such time as tho law officer may direct. 

(b) 1£ the person making tho application dies before the expirn.· 
tion of tho fifteen months aforesaid, tbe patent may be granted to 
his legal representative and sealccl at any time within twelve 
months after the death of the applicant. 

13 • .Date of patent. Every patent shall be dated :mel sealed 
as of the clay of tho application : Provided that no proceeclings 
slmll be taken in respect of an infringement committccl before the 
publication of the complete specification : Provided also, that in 
case of more than one application for a patent for the same inven
tion, the scaling of a patent on one of those applications shall not 
prevent the scaling of a patent on an earlier application. 

14:. Prouisional p1•otection. 'Vhcre an application for a pat
ent in respect of an invention has been accepted, the invention 
may during tho Jlcriod between the date of the application aml the 
elate of scaling such patent be used and published without pre
judice to the patent to be grantccl for the same; and such pro
tcetion ft·om the consequences of usc and publication is in this Act 
I'Cfcncd to as provisional protection. 

lG. Protection by complete spec(tlcation. E.f!'ect of acceptance 
of complete 8}Jec~flcation. After the: acceptance of a. complete 
specification and until the date of sealing u. patent in respect 
thereof, or the expiration of the time for scaling, tho a})plicant 
shall have the like pt·iviloges and rights as if a patent for tho 
invention bacl been scaled on the elate of the acceptance of the 
complete specification : Provided that an applicant shall not bu 

• 
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entitled to institute any procccaing for infringement, unless and 
until a patent for the invention has been granted to him. 

16. l!..xtent of patent. Every patent when sealed shall have 
effect throughout tho United Kingdom and the Isle of 1\Ian: 

17. Term ofpatent. (1) The term limited in every patent for 
the duration thereof shall be fourteen years from its date. 

(2) Bnt every patent shall, notwithstanding anything therein or 
in this Act, cease if the 1)atentee fails to make the prescribed pay
ments within tlJC prescribed times. 

(3} If, nevertheless, in any case, by accident, mistake, or inad
wrtence, a patentee fails to make any prescribccl payment within 
the prescribed time, he may apply to the comptroller for an enlarge
ment of the time for making that payment. 

(4) '!'hereupon the comptroller shall, if satisfied that the failure 
bas arisen from any of the above-mentioned causes, on recmpt of 
the prescribed fee for enlargement, not exceeding ten pounds, 
enlarge the time accordingly, subject to the following conditions : 

(a) 'l'he time for making any payment shall not in any case bo 
enlarged for more than three months. 

(b) If any proceeding shall be taken in· respect of an infringe
ment of the patent committed after :1. failure to make any payment 
within the prcscdbcd time, and before the enlargement thereof, 
the court before which the }>l'Oceeding is proposed to be t:~.ken may, 
if it shall think fit, refuse to award or give any damages in re;;pcct 
of such infringement. 

18. Amendment of specification. (I) An applicant or a patentee 
may, from time to time, by request in writing left at the }Jatent
oflice, seck leave to amend his specification, including drawings 
forming part thereof, by way of disclaimer, eort·ection, ot• explan
ation, stating the nature of such amendment and his reasons 
for the same. 

{2) The request and the natttrc of such proposed amendment 
shall be advertised in the prescribed manner,· and at any time 
within one month from its first advertisement any person may give 
notice at the patent-office of opposition to the amendment. 

(3) Where such notice is gi vcn the comptroller &hall give uotico 
of the opposition to the person making tho request, and shall hear 
and decide the case subject to an appeal to the law officer. 

( 4) 'fbc law ofliccr shall, if required, hear tlw lJcrson making tho 
request and the person so giving notice, and being in the opinion 
of the law officer entitled tJ be heard in opposition to tho request, 

• 
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an<l shall determine whether and subject to what conditions, if any, 
tho amemlment ought to be allowed. 

(5) Where no notice of opposition is given, or tho person so 
giving notice docs not appear, the comptroller shall determine 
w bother and subject to what conditions, if any, the amendment 
ought to bc·allowed. 

(6) 'Vhen leave to amend is refusc<l by the comptroller, the per
son making tho request may appeal f1·om his decision to the law. 
officer. 

(7) Tho law-officer slu11l, if required, boar the person making the 
request and the comptroller, au<l may make an order determining 
whether, and subject to what conditions, if any, the amcntlmcnt 
ought to be allowed. • 

(B) No amendment shnll be allowed that would make the specifi
cation, as amcnclc<l, claim an invention substantially larger than or 
substantially different from the invention claimed by the specifica
tion as it stood before amendment. 

(0) Leave to amend shall be conclusive as to the right of the 
party to make the amendment allowed, except in case of fraucl ; 
and the amendment shrlll in all courts and for all purposes be 
uecmcd to form part of the specification. 

( 10) The foregoing- provisions of this section do not apply when 
and so long as any action for infringement or other legal proceed
ing in relation to a patent is pending. 

19. Pouer to disclaim pcwt of ilwention during action, &c. 
(1) In an action for infringement of a patent, aml in a proceed
ing for revocation of a patent, the court or n. judge may at any 
time orllcr that the patentee shall, subject to such terms as to costs 
and otherwise as the court or a judge may impose, Le at liberty to 
apply at the patent-office for leave to amend his specification by 
way of llisclaimcr, and may direct that in the meantime the trial or 
bearing of th" action shall Le postponed. 

20. Restriction on 1'ecovcry of damarJes. V/hcre an amend
ment by way of disclaimer, correction or explanation, has been 
allowed under this Act, no damages shall he given in any action 
in respect of the use of the invention Lefore tho diselaimcr, cor· 
rcction or explanation, unless the patentee estaLlishes to the sat· 
isfaction of the court that his original claim was framed in good 
faith and with reasonable skill anll knowledge. 

21. .Aclvm·tisement of amendment. Every amendment of a 
specification shall be advertised in the prcseribcu manner. 
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22. Compulsory licenses. If on tho }Jetitiori of any person 
interested it is proved to the Board of Trade that by reason of the 
default of a patentee to grant licenses on reasonable terms-

( a} The patent is not being worked in tho United Kingdom; or·· 
(b) 'fhe reasonable rcquil·emcnts of the public with _r.<.'spcct to 

tho invention cannot be supplied ; or 
(c) Any person is prevented from working or using to the best 

auvantagc an invention of which he is possessed, tho board may 
order tho patentee to gmnt licenses on such terms as to the amount 
of royalties, security for payment, or otherwise, as tho board, hav
ing regard to the nature of the invention aml the circumstances of 
the case, may deem just, and any such order may be enforced by 
mandamus. 

23. Reuistel' o.f patents. ( 1) There shall be kept at tho pat
ent office a book callcu the Register of ratents, wherein shall be 
entered the names and addresses of grantees of }Jatents, notifica
tions of assigmnents ami of transmissions of patents, of licenses 
under patents, and of amendments, extensions, and revocations of 
patents and such other matters affecting the validity or }Jroprictor
sllip of patents as may from time to time .be prescribed. 

('2) Tllc Hcgistcr of Patents shall be primctj'acie evidence of any 
matters by this Act directed or authorized to be inserted tl10rein. 

(3} Copies of deeds, licenses, and any other documents affecting 
the proprietorship of any letters patent, or in any license thereunder, 
must be supplied to the comptroller in the prescribed mannCI· fo1· 
tiling in the patcnt-oilice. 

2!. Jrl:es in sclwdule. (1) There shall be paid in t·e;;pect 0f the 
several instrumtmts described in the second schcd ulc to this Act, 
the fees in that schedule mentioned, and thcl'C shall likewise be 
paid, in respect of other matters under this part of the Act, such 
fees as may he fl'Om time to time, with the sanction of the treasury, 
prescribed Ly the Board of Tratlc ; and such fees shall be levied 
and paid to the account of Her l\Iajcsty':; Exchequer in such man
ncr ~s the treasury may from time to time direct. 

(2} The lloanl of Trade may fl'Om time to time, if tlwy thin~ 
fit, with the consent of tlle treasury, reduce any of those fees. 

25. Extension o.f term o.f patent on petition to Queen in cozm
cil. (1} A patentee may, after advertising in manner directed by 
any rules made under this section, his intention to do so, present 
a petition to Her 1\Iajesty in Council, praying that his patent may 
be extended for a further term ; but such petition must be prc-

1.-li:i 
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sented at least six months before tho time limited for tho expiration 
of the patent. 

(2) Any person may enter a caveat, add1·cssed to tl10 registrar 
of tho council at tho council oflice, against the extension. 

(S) If Her .Majesty shall be pleased to refer any such petition to 
the Judicial Committee of the Privy Council, the said committee 
shall proceed to consider the same, and tho petitioner, and any 
person who has entered a caveat, shall be entitled to be heard by 
himself, or by counsel on the petition. 

( 4) 'l'ho judicial committee shall, in considering thcil· decision, 
hn.ve regard to the nature and merits of the invention in relation to 
the public, to tho profits made by tho patcntc.e as such, and to all 
the circumstances of the case. 

(5) If tho judicial committee report that the patentee has been 
inadequately remunerated by his patent, it shall be l:J.wful for Her 
ol\Iajesty in Council to ext('llll the term of the patent for a further 
term not exceeding seven, or, in exceptional cases, fomteen yc:ws; 
or to order the grant of a new 1mtcnt for tho term therein men
tioned, and containing any refltrictions, conditions, ana provisions 
that the judicial committee may think fit. 

(6) It shall be lawful for Her 1\lajcsty in Council tomah, from 
time to time, rules of procedure and practice for r('gulating pro
ceedings on such })Ctitions, anu subject thereto such proceedings 
shall be regulated according to the existing 1)roccdurc and practice 
in patent matters of the judicial committee. 

(7) 'l'hc costs of all parties of and incident to such procecr1ings 
shall be in the discretion of the judieial committee ; and the orders 
of the committee respecting costs shall be enforceable as if they 
were orders of a division of the Ili~h Court of Justice. 

~ 

26. Revocation of patent. (I) The procecuing by scire facias, 
to repeal a patent, is hereby abolished. 

(2) Revocation of a patent may he obtained on petition to the 
Court. 

(3) Every grountl on which n. patent mig1Jt, at the commence
ment of this Act, be repealed by scire facias, shall be available by 
way of defense to an action of infringemt·nt, and t;hull also he a 
ground of revocation. 

(4} A petition for revocation of n. patent may be presented by
( a} The attorncy-gencrul in England or Ireland, or the lord 

ad vocate iu Scotland : 
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(b) Any person authorizetl by tho attorney-geneml in England 
or Ireland, or the Lord Advocate in Scotland: 

(c) Any pr.rson alleging that the patent was obtained in fraud 
of his rights, or of tho rights of any person under or through whom · 
he claims : 

(d) Any person alleging that he, or any person under or through 
· whom he claims, was the true inventor of any invention includeu 

in the claim of the patentee : 
(e) Any person alleging that lw, or any person under or through 

whom he claims an interest in any trade, business, or manufacture, 
bad publicly manufactured, used, or sold, within this realm, before 
the date of the patent, anything claimed by tho patentee as his 
• • mventwn. 

(5) 'fhe plaintiff must deHver with his petition particulars of 
tho objections on which he means to rely, aml no evidence shall, 
except by leave of the court or a judge, be admitted in proof of 
any objection of which particulars are not so delivered. 

(6) Particulars deliveretl may be from time to time amended, 
by lea\'e of the court or a judge. 

(7) The defendant shall be entitled to begin, and give evidence 
in support of the patent, and if the plaintiff gives evid·~nce impeach
ing tho validity of tho 11atent, tho defendant shall be entitled to 
reply. 

(8) '.Yhere a patent has been revoked on the ground of fraud, 
the comptroller may, on the application of the true inventor malic 
in acconlance with the provisions of this Act, grant to him a pat-

• 

ent in lieu of, and bearing the same date as the date of revocation 
of the patent so revoked, but the patent so granted shall cease on 
the (•xpiration of the term for which the revoked patent was 
granted. 

27. Patent to bind Crown. ( 1) A patent shall have to all 
iutents the l:ke effect as against Her l\Iajesty the Queen, her heirs 
anti suecessoi·s, as it h;ls against a subject. _ 

(2) But the officers or authorities administering :my department 
of tho service of the crown may, by themselves, their agents, con
tractors, OJ' others, at any time after the application, usc the inven
tion for the services of the crown on terms to be before or after the .. 
usc thereof agreed on, with the approval of the treasury, between 
those ofticers or authorities and the patentee, or, in default of such 
agreement, on such terms as may be settled by the treasury after 
hearing all parties interested. 

• 

• 
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LEGAL PnocF.EDINGs. 

28. Hearing wit!~ Assessor. (1) In :m action or proceeding for 
infringement or revocation of a patent, the court may, if it thinks 
fit, and shall on the request of either of tho parties to the proceed
ing, call in the aid of an assessor specially qualified, and try and 
hear the case wholly or partially with his assistance ; tho action 
shall be tried without a jury unless the court shall otherwise 
dil·ect. 

(2) 'l'hc Court of Appeal or tho judicial committee of tho Privy 
Council may, if they sec fit, in any proceeding before them respect
ively, call in tho aid of an assessor as aforesaid. 

(3) The remuneration, if any, to be paid to an assessor under 
this section shall be determined by the court or the Court of Appeal 
or judicial committee, as the case may be, and be paid in tho same 

. manner as the other expenses of the execution of this act. 
29. IJelivery of particulars. ( l) In an action for infringement 

of a patent, the plaintiff must deliver with his statement of claim, 
or by order of the court or the judge, at any subsequent time, par
ticulars of the breaches complained of. 

(2) The defendant must deliver with his statement of defense, 
or, by order of the court or a judge, at any subsequent time, 
particulars of any objections on which he relics in support thereof. 

(3) If the defendant disputes the validity of the J>atent, the 
particulars delivered by him must state on what grounds he dis
putes it, and if one of those grounds is want of novelty, must state 
the time and place of the }H'evious publication or use1· alleged by 
him. 

(4) At the hearing no evidence shall, except by leave of tbe 
court or a judge, be admitted in proof of any allegccl infringement 
or objection of which particulars arc not so delivered. 

(5) Particulars dcliveretl may be from time to time amended, 
by leave of the court or a judge. 

(6) On taxation of costa regard shall be bad to the J>articulars 
delivered by the plaintiff and by the defendant ; and they respect· 
ively shall not be allow~il any costs in respect of any particular 
delivered by them unless tbo same is certified by the court or a 
judge to have been proven or to have l>cen reasonable and prover, 
without regard to the general costs of the case. 

30. Order for inspection, &;c., in action, In an action for 
infringement of a patent, tbe court or a judge may, on the apr--li· 

• 

I 

• 

• 
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cation of either }larty, make such order for an injunction, inspection · 
or account, and impose such terms and give such directions respect· 
ing the same, and the proceedings thereon as tho court or a judge 
may sec fit. 

31. Certfficate of validity questionecl ancl costs tltereon. In ari 
action fot• infl"ingement Gf a patent, the court or ~ judge may 
certify that the validity of the patent came in question; and if tho 
conrL or a judge so certifies, then in any subsequent action for 
infringement, the plaintiff in that action on obtaining a final orJcr 
or judgment in his favor shall have his full costs, charges and 
expenses as between solicitor and client, unless the court or judge 
trying the action certifies that he ought not to have the same. 

32. Remedy in case of groundless threats of legal proceedings. 
Where any person claiming to he the patentee of an invention, uy 
circulars, advertisements or otherwise threatens any other person 
with any legal proceedings or li:lbility in respect of any allt:>ged 
manufacture, use, sale or purchase of the invention, any person or 
persons aggrieved thereby may bring an action against him, and 
may obtain an injunction against the continuance of such threats, 
and may recover such damage (i.f any) as may have been sustained 
tlwrd>y, if the alleged manufacture, use, sale or purchase to wbich 
the threats related w:i's not in f11ct an infringement of any legal 
rights of the person making such threats : PI'Ovidetl that this 
section shall not apply if the person making sucl1 threats with due 
diligence commences and prosecutes an action for infringement of 
his patent. . 

• 1\!ISCELLAXEOUS, 

33. Patent for one invention only. Every patent may be in 
the form in the first schedule to this act, a))(l shall be granted for 
one iJwention only, but may contain more than one claim; but it 
shall not be competent for any person in an art ion or otlwr proceeJ
iug to take any objection to a patent on the g•·uund that it eotu· 
}ll'ises more than one invention. 

34:. Patent on applicatlon of representative o.f deceased in· 
vpztor. (I) If ~~ person possessed of an inveution dies without 
making application for a )latent for the invention, application ,;1ay 
be made by, and a patent for the invention granted to, his legal 

• representat1Vc. 
(2} Every such application must be matle within six months of 

the decease of such person, and must contain a declaration by the 



• 
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legal representative that he believes such person to be tho true and 
first inventor of the invention. 

3i). Patent to Jirst inventor not invalidatetl by appUcation in 
.fraud of !tim. A patent gr:mteil to the true and first inventor shall 
not he invalidated by an application in f1·aud of him, or by provis. 
ional protection obtained thereon, or by any use or publication of 
the invention subsequent to that fraudulent application du1·ing the 
period of provisional protection. 

36. Assignment for pm·ticu!ar places. A patentee may assign 
his patunt for any place in or pa1·t of the United Kingdom, or Islu 
of l\Ian, as uffectually as if the patent wuro originally granted to 
extend to that place or part only. 

37. Luss o·r destruction of patent. If a ymtent is lost or 
• 

destroyed, or its non-production is accounted for to the satisfaction 
of the comptroller, the comptroller may at any time cause a dupli· 
cate thereof to be seale«l. 

38. Proceedill[/8 and costs before lmo officer. The l:\w otlieers 
may examine witnesses on oath and administer oaths for that pur
)lOHe under this part of this net, and may f1·om time to time make, 
alter, and rcscintl rules regulating rdcrcnces and appeals to tho 
law otliccrs and the practice and procedure before them under this 
part of this 'let ; and in any proceeding before either of the law 
ofiicers unde1· this ]>art of this act, the law ollicer may order costs 
to be paid by either party, and any such onlur may be made a rule 
of tlw court. 

• 

39. E.cMbition at industrial or international cxltibition not to 
prejudice patent rirJ!tts. 'l'he cxl1ibition of an invention at an 
indust1·ial or interuational exhibition, certified as such by the board 
of tmtle, or the publication of any description of the invention 
during the period of the holding of the exhibition, or the usc of the 
irl\'cntion for the purpose of tho exhibition in the place where the 
exhibition is held, or the usc of the invention during the period of 
tho holding of the exhibition by any person elsewhere, without the 
privity or consent of the inventor, shall not prejudice the right of 
the inventor or his legal personal representative to apply for and 
obtain provisional protection aiHl a patent in respect of the inven· 
tion or tho validity of any patent g1·anted on the application, 
J>mvided that both the following conditions urc complied with, 
n:mwl y ,-

(a.) 'l'he exhibitor must, before exhibiting the innntion, give 
the compt1·olia the pr~scrilJrd notice of his intention to do so ; and 

• 
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(b.) The application for a patent mnst bo made before, or 
w~t11 i 11 six months from tho date of the opening of the exhibition. 

40. Pttblication of illustrated journal, indexes, ,f;c. ( l) The 
comptroll<•l' shail canso to be issucll periodically au illustrated 
journal of 1mtentcll inventions, as well as reports of patent cases 
decided by courts of law, aml any other infm·mation that tho 
comptroller may deem generally useful or important. 

(~) Pro\·ision shall be made by the comptroller for keeping on 
sale copies of such journal, aml also of all complete specifications of 

11atents for the time being in f01·ce, with their accompanying draw
ings, if any. 

(3) 'l'hc comptroller shall continue, in such form as he may deem 
expctlicut, the indexes aull abridgments of specifications hitherto 

1mblishcd, nud shall from time to time prepare an1l publish !'uch 
other indexes, abridgments of specifications, catalogues, and other 
works relating to inventions, as he may sec fit . 

. JJ. Patent J.Uuscum. 'fhe control and management of the 
existing patent museum and its contents shall, from and after the 
commencement of this Act, Le transferred to and vested in the 
department of science aml art, subject to such directions as Her 
i\lajesty in Council may sec fit to give. 

42. Potoer to 1·equire models on payment. The depart· 
ment of fJcience and art may at any time require a patentee to 
furnish them with a moue! of his invention on payment to the 
patentee of the cost of the manufacture of the modl!l ; the amount 
to be settled, in case of dispute, hy the board of trade, 

40. Foreign vessels in B1·itis/, ~caters. (I) A patent shall 
nol.]>l'OVI.mt the use of au invention for the purposes of the naviga· 
tion rJf a foreign vessel within the jurisdiction of any of Her Maj
esty's courts in the United Kingdom or Isle of Man, or the use of 
an invention in a foreign vessel within that jurisdiction, provided 
it is not used therein for or in connection with the manufacture or 
preparation of anything intended to be sold in or exported from 
the United Kingdom or Islc•>f 1\Ian. 

(2) llut this section shall not exteml to vessels of any foreign 
state of which the laws authorize subjects of such foreign state, 
liM'ing patents or like privileges for the exclusive usc or exercise 
of inventions within its territories, to prev~nt or interfere wi~h the 
use of such inventiong in British vesselR while in the ports of such 
foreign state, or in the waters within the jurisdiction of its courts, 
where such inventions are not so used for the manufacture ot· }>rep-

• 
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aration of anything intended to be sold in or exported from the 
tenitories of such foreign state. 

44. Assignment to secretary for 1oar of certain inven. 
tions. {I) 'l'he inventor of any improvement in instruments or 
munitions of war, his.exccntot·s, admiuist.t·atori'l, or am,;igns (who are 
in this section comprised in the expression "the inventor") may 
(eithrr for or without valuable considuration) assign to Her Maj
esty's principal sect·etat·y of state for the war department (herein
after refened to as the secretary of state), on behalf of Her 
:1\Iajesty, all the benefit of the im·ention, and of any patent obtaiucc1 
or to Le obtained for the same ; and the scm·otary of state may be 
a party to the assignment. 

(2) The assignment shall effectually vest the benefit of the 
invention and patent in tl10 secretary of state for~ the time being 011 

behalf of Her 1\Iajt>sty, and all covenants and agreements tlwrein 
contained fm· keeping the invention secret and otherwise shall be 
valid aJHl effectual (notwithstanding any want of valuable con
sideration), and may he t•nfotwd uccordingly by the scct·etary of 
state for the timu buing. 

(:l) Where any such assignment has been made to the secretary 
of state, he may at any time before the application for a patent for 
the invention, or before publication of the specification or speeificn
tions, certify to the comptroller his <'pinion that, in the intet·est of 
the public serviee, the particulars .of the invention and of the man· 
ner in which it is to he performed should be kept secret. 

( 4) If the secretat·y of state so certifies, the application an<l 
specification or specifications, witlt the dmwings (if any), antl any 
amendment of tJw specification or specifications, and any copies of 
such documents and tlra wings, shall, instead of being lt>ft in the 
ordinary manner at the l'atent·oflice, be delivered to the comptrol
ler in a. packet scaled by authority of the secretary of state. 

(5) Such packet shall, until the expiration of the term or 
extended tct·m during which a patent fm· the invention may be 
in force, be kept scaled hy the comptrol!or, and shall not be opened 
save under the authority of an order of the secretary of state, ot· of 
the law officers. 

(G) ~uch seall•d packet shall be delivered at any time !luring the 
continuance of the patent. to any person authorized by \\'l'iting 
unfler the hand of the ~:~ecrctary of state to receivu the ll:lme, am.l 
shall if rctut·nml to the comptroller be again kept scaled by him. 

(7) On the expiration of the term or extended term of the 
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patent., such sealed packet shall be delivered to any person author
ized by writing under tho hand of tho secretary of state to 
receive it. 

(S) Where the secretary of state certifies as aforesaid, after au 
application for a patent l1as been left at tho pntcnt-otlicc, but 
before the publicat.ion of the specification or specifications, tho. 
application, specification or specifications, with tho drawings (if 
any), Rhall he forthwith placed in a paeket, sealed by authority of 
the comptroller, and such packet shall bo subject to tho fm•cgoing 
provisions respecting a packet scaled by authority of the secretary 
of state. 

(!l) No proceeding by petition or otherwise shall lie for revoca
tion of a patent granted for an invention in relation to which the 
secreta1·y of state has certified as aforesaid. 

( 10) No copy of any spe<1ification or other document or draw
ing, by this section rcltnired to be placed in a scaled panket, shall 
in any manner whatever be published or open to the inspection of 
tho public, but, save as in this section otherwise directed, the 
provisions of this part of this Act shall apply in rc~].'lPCt of any 
such im·ention and patent as aforesaid. 

(ll) The secretary of state may at any time, by writing under 
his hand, waive the benefit of this sct•tion with respect to any 
}'articular invention, and the ~:~pccifications, documents and tlrawings 
shall Lc thenceforth kept ancl dealt with in the ordinary way. 

(12) The communieat.ion of :my invention for any improvement 
in instruments o1· munitions of war to the secretary of statt•, or to 
any person or persons authorized by him to investigate the s:J.me or 
the merits thereof, shall not, nor shall anything done for the pur
}JOscs of tho investigation, be dceme•l usc or publication of such 
invention so as to prejudice the grnnt or validity of any patent fo1· 
the same. 

• 
:ExiSTIXG PATEXTS, 

45. (I) The provisions of this Act relating to applications for 
patents and proceeding!! thereon shall have effect in resp!:!ct only of 
applications made aftL•r the commencement of this Act. 

(2) Every patent gmnted before the commencement of this 
Act, or on an application then pending, shall remain unaffected by 
the provisions of this Act rl'lating to pateilts binlling the Cl·own, 
ancl to compulsory licenses. 

(3) In all other respects (including the amount and time or 
payment of fees) this Act shall exteml to all patents granted bcfot·e 



• 
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tho commencement of this Act, or on applications then pending, in 
substitution for such enactment's as would have applied thereto if 
this Act had not been passed. 

( 4) All instruments relating to patents granted before the com
mencement of this Act required to be left or filed in the great seal 
}>atcnt-ofticc sballlJC deemed to be so left or filed if left or filed 
before or after the comrncnccmcnt of this Act in the patent-office, 

DEFINITIONS. 

46. In :md for the purposes of this Act-
" Patent" means letters patent for an im·cntion : 
H Paton tee" means the }Jerson for the time being entitled to the 

benefit of a patent : 
" Invention" means any manner of new m:mufac.turc the subject 

of letters patent and grant of privilege within section six of the 
Statute of :Monopolies (that is, the Act of the twenty-first year of 
t.hc reign of King James the First, chapter three, intituled "An 
Act conceming l\Ionopolies and dispensations with penal laws and 
the forfcitmc thereof" [see ante, p. 3]), and includes an alleged 
• • lllVCntJOII, 

In Scotland "injunction" means "interdict." 

PART III. 

DESIGXS. 

TIEGISTUATIO~ OF DESIGNS. 

47. Application for reuistration. (!) The comptroller may, 
on application by, or on behalf of any person claiming to lJC the 
proprietor of any new or original de~ign not pre·viously published 
in the United Kingdom, register tlw design under this part of this 
Act. 

(2) 'l'be application must be made in 1lJC form set forth in the 
fh·st schedule to this act, or in such other form as may be from time 
to time prescribed, and must be left at, or sent by post to, the 
patent-oflice in the prescribed manner. 

(3) 'J'he application must contain a statement of the nature of 
the design, and the class or classes of goods iu which the applicant 
desires that the design be registered. 

(4) The same uesign may be registered in more than one class • 
• 
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(5) In case of doubt as to the class in which a design ought to 
be registered, the comptroller may decide the question. 

(u) The comptt·oller may, if he thinks fit, refuse to register any 
design presented to him for registration, but any person aggrieved 
l.Jy any such refusal may appeal therefrom to the bo:u·tl of trade. 

(7) The board of trade shall, if required, hear the applicant aml . 
the comptroller, and may make an order determining whether, and 
subject to what conditions, if any, registration is to be p·ermitted. 

48. Drawin[Js, d':c., to be furnished on application. (1) On 
application for n~gistration of a design the applicant shall furnish 
to the comptroller tho prescribe<! number of copies of drawings, 
photographs or tracings of the design sufficient, in the opinion of 
tho comptroller, for enabling him to identify the clesign ; or tl10 
applicant may, instead of such CO}>ies, furnish exact representations 
or specimens of the design. 

(2) The comptroller may, if lw thinks fit, l'efuso any drawing, 
}lhotogmph, tracing, representation or specimen which is not, in his 
opinion, suitable for tho ollicial records. 

49. Cert{ficate of ·reuistration. ( l) •rho comptroller shall grant 
a certificate of registration to tho }lroprietor of the design when 
registered. 

(2) The comptroller may, in case of lo;s of the original certifi
cate, or in any other case in which l10 deems it expedient, gmnt a 
copy or copies of the certificate. 

COPYUIGIIT I~ llEOISTEUED DESIGNS. 

GO. Copyrioltt on reuistration. (1) ·when a design b ·egistered, 
the registered }>roprietor of the design shall, subject to tho }ll"O

visions of this act, have copyright in the design during five years 
from tho <late of registration. 

(2) Defore Jelivery on sale of any articles to which a registered 
design has been applied, the proprietor must (if exact l'eJH"esenta· 
tions or specimens wore uot furnished on tho application for regis
tmtion), furnish to tho comptroller the prescribed number of exact 
representations or specimens of the design ; and if be fails to do 
so, tho comptroller may erase his u:.une from tho register, and there
upon his copyright in tho design shall cease, 

51. .lllarkinu reuistered designs. Before delivery on sale of :my 
articles to which a registered design lws been ai)plietl, the proprietor 
of tho design shall cause each such article to l>c marked with tho 
})fescribcd mark, or with the prescribed wonl or wonls or figures, 
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denoting tllat the uesign is registered ; and if h<> fails to do so, the 
copyright in tho design shall cease, unless the propricto;,· shows that 
he took all proper steps to ensure tho markings of tho article. 

52. Inspection oj"1•e,qisterecl designs. ( 1) During the existcr~Je 
of copyright in a design, tho design shall not be open to inspection 
except by tLe proprietor, or a pm·son authorized in writing by the 
proprietor, or a person authorized by the comptroller or by the 
court, and furnishing such information as may cnaLlo tho comptroller 
to identify the design, nor except in tho p1·esence of the comptroller, 
or an officer acting under him, nor except on payment of the pre
scribed fcc ; and tho person making the inspection shall not be 
entitled to take any copy of the design, or of any part thereof. 

(2) When tho copyright in a design has ceased the design shall 
be open to inspection, antl copies thereof may oo taken by any 
person on payment of the preseribed fcc. 

53. Information as to existence of copyrigltt. On the request 
of any person prodtwing a particula1· tlesigu, togcthe1· with its mark 
of registration, or producing only its mark of registration, or furnish. 
ing such information as may enable tho comptroller to identify tho 
design, and on payment of the prescribed t\1e, it shall be the t1nty 
of the comptroller to inform such person whether the registration 
still exists in respect of such design, and if so, in respect of what 
class or cla~scs of goods, and stating also the date of registration, 
and the name anll address of the registe1·ed proprietol', 

54. Cc:sse1· oj' copy1·iultt in certain events. If a registl'rml 
design is used in mannfactnrc in any fot·eign country and is not used 
in this couut.J'Y Within six months of its registmtiou in thi~:~ country, 
the copy1·ight in the design shallecase. · 

HEOIS'fEit OF DEsJG:>;s. 

55. Register to be kept. (I) There shall 'be kept at the patent· 
office a book calh~d the Rcgit;ter of Designs, wherein shall be 
entered the names and addresses of p1·oprietors of registered uesigns, 
notifications of assignments antl of transmissions of registered 
designs, and such othct' matters as may from time to time be pre· 
scribed. 

(2) 'l'hc l'egister of designs shall be prima facie evidence of any 
. matters hy this act directed Ol' authol'izctl to be entered therein. 

FEES. 

56. There shall 'be paid in respect of applications and rcgistra· 
tion and other matters under this })art of this Act such fees as may 
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be from time to time, with tho sanction of tho treasury, prescribed 
by the board of trade; and such fees shall be levied and paid to 
the account of Her Majesty's Exchequer in such manner as tho 
treasury shall from time t<> time direct. 

JNDUSTRV\L AND INTERNATIONAL EX111lllT10NS. 

07, Exltibitio1t at tltem not to prevent or invalidate re,qistra
tion. Tho exhibition at an industrial or international exhibition, 
certified as such by the Board of 'l'rade, or the exhibition clsowhct·o 
during the period of the holtling of the exhibition, without the 
11rivity or consent of the lll'oprietor, of a design, or of any article to 
whit:h a design is applied, or the publication, during the holding of 
any such exhibition, of a description of a dl'sign, shall not prevent 
the design from being registered, or invalidate the registrn.tion 
thereof, provided that both the following conditions nrc complied 
with: namcly,-

(a) The exhibitor must, lwfore exhibiting the design or pub
lishing a dcscri}Jtion, give the comptroller the prcscl'ibcd notice of 
l1is iutcntivn to do so ; and 

(b) 'l'he application for registration must be macle before or 
within six months from the date of the opening of the exhibition. 

LEGAL PUOCEEDINGS, 

68. Penalty on Piracy of 1'eyisterecl clcsi:;n. During tho 
existence of copyright in any llcsign.-

(a) It shall not be lawful for any person without tho license or 
Wl'ilton consent of tho r<>gistercll proprietor to apply Rnch Jesign or 
any fraudulent or. obvious imitation thereof, in tho class or cla~>ses 
of goods in which such design is registered, fot· purposes of sale to 
any :ll'ticle of manufacture or to ·any substance, artiticial or natural 
or pal·tly m'tificial ana partly natural ; and 

(b) It slmll not be lawful for nny person to publi~h or expose 
for sale any article of manufacture or any substance to which such 
design or any fraudulent or obvious imitation thereof shaii h:we 
been so applied, knowing that the same has been so applied without 
the consent of the registered proprietor. 

Any person who acts in contravention of this section sb.all be 
liable for every offense to forfeit a sum not. exceeding fifty pounds to 
the registered proprietor of the design, who m:~y recover such sum 
as a simple contract debt by an actimi in any court of competent 
jnt1sdiction. 

• 



• 

• 

238 FOREIGN LAWS. 

59. Action for damarJe,q, N otwithst:mdiag tho remedy given 
by this Act for the recovery of such penalty as aforesaid, tho 
registered llroprictor of any design may (if ho clcctfl to do so) 
bring an action for the recovery of nny uamagcs arising from the 
application of any such design, or of any fraudulent or obvious 
imitation thereof for the purpose of sale, to any article of mantt
facturc or substance, or from tho publication, sale 01' exposure for 
sale by any person of :my article or substance to which such 
design or any fraudulent or obvious imitation thereof shall h:we 
been so applied, such pe1·son knowing that the proprietor had not 
given his consent to such application. 

DEFINITIONS. 
• 

60. "JJesiun." In ana for the purposeR of this Act-
" Design" means any design applicable to any article of manu

facture, or to any substance, artificial or natural, or partly artificial 
antl partly natural, whether tho design is applicable for the pattern, 
or for the shape or configuration, or for the ornament thereof, or 
for any two cr more of such purposes, and by whatever means it 
is applicable, whether by printing, painting, emhroid01·ing, weaving, 
sewing, modelling, casting, embossing, engraving, staining, or any 
other means whatever, manual, mechanical, or chemical, separate 
01' comhint•d, not lwing a design fo1· a sculpture, or other thing 
within the Jlrotection of the Sculptm·e Copyright Act of 18i4 
(tifty-fourth George tlJC Third, chapter fifty-six). 

" Copyri[!llt" means the exclusive right to apply a design to 
any article of manufacture or to any st.ICh substance as aforcsaill 
in the class or classes in which the design is registc1·ed. 

61. ".Proprieto1·." The author of any new aJ](l original design 
sl1all Le consid£>red the proprietor thereof, unless he exccutetl the 
work on Lehalf of another person for a good or valuable conshler
ation, in which case such JlCrson shall he considered the prorH·it•tor, 
and every person acquiring for a good or valuaule consitlemtion a 
new and original dt•sign, or the right to apply the same to any 
such article or suu:::t:mcc as aforesaid, either exclusively of any 
other person, or otherwise, nnd also every person on whom tho 
property in such design or such right to the application shall 
devolve, shall be considered the propl'ietor of the design in the 
respect in which the same may have been so acquired, and to that 
extent, but not otherwise. 



GREA'l' BRI'fAlN AND IRELAND. 229 

PART V.* 
I 

GEYERAL. 

PATENT·0l!'FICE AND PROCEEDINGS THEREAT. 

• 

82. Patent-office. (1) The treasury may provide for the pur-
poses of this Act an oflico with all requisite buildings :mu con
veniences, which shall he called, ami in thi::~ Act is referred to as, 
the patent-office. 

(2) Until a new I>atcnt-offico is provided, the offices of the com
missioners of patents for inventions aml for the registration of 
designs and trade-marks existing at the commencement of this act 
shall be the patent-office within the meaning of this Act. 

(!1) The patcnt-ofiicc shall be under the immediate control of :m 
ofiicer called the comptrollt•r-geneml of patents, designs, aml trn.de
marks, who shall act unJcr the superinteuJence aml dil"lwtion of the 
Loard of trade. 

( 4) Any net or thing directed to he done hy or to tho comptroller 
may, in his absence, he t1onc by ot· to any ofticcr fot· the time being 
in that behalf authorized l1y the board of trade. 

83. Officers mHl clerks. (1) The hoard of traill·· may at any 
time after the passiug of this act, and from time to time, subject 
to the approval of the treasury, appoint the comptroller-general of 
patents, designs, and trade-m:uks, and so many examiners and other 
officers and clerks, with such designations anJ du! ic~:~ a~:~ the uoaru 
of trade think fit, and may from time to time remove auy of those 
officers and clerks. 

(2) The salaries of those offic£'rs and cl£'rksshall he nppointeu by 
the hoanl of tmdc, with the coucun·eucc of the treasury, anll the 
same :mil the other cxpcuscs of the execution of this Act shall be 
paid out of money provid('(l by parliamc11t. 

8-1. Seul ofpatent-ojfice. There slmll Le a seal for tl1e Jlatent
oflicc, and impressions t!Jercof shall be judicially noticed and 
admitted in c\'idcncc. 

s:>. 'l'rusts not to be enteral in 1'C[jisters. There shall not Lo 
entered in any register kept uuucr this Act, or be rcccivaulc uy tho 

*Part nr. is omitted bccau~e rel:\ting 
to trade-marl•s only, Sections 8'7, 91, !l2, 
101, in Part V. contain clauses relating 

• 

to designs nnd trnde-mnrks, which nrc 
omitted ; but are in gencrr.l germane to 
the prol"isions relative to patents • 

• 

• 
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comptroller, any notice of any trust expressed, implied or construe • 
• 

tiVC, 

86 • .Refusal to f11'G1lt patent in certain cases, 'l'hc comptroller 
may refuse to grant a patent. for :ll• invention, design, &c., of which 
the uso would, in his opinion, be contt·ary to law or momlity. 

87. Entry of assignments aml transmissions, in nvisters. 
'VlJCrc a person becomes entitled hy assignment, transmission, or 
other operation of l:.i.w to a patent, tho comptroller shall on request, 
and on proof of titlo to his satisfaction, cause tho name of such 
JlCrson to he entet·ed as proprietor of the }Jatent, iu the register of 
}Jatcnt!:!. 'l'he pet·son fo1· the time being entc1·cu in the n•gister of 
patents a!! lH'O}ll'ietor of a pateut t.ihall, subject to any rights appear
ing from such register to be \'csted in any otlte!' person, hr. ·•c }lOWer 
absolutely to assign, grant licenses at~ to, or otherwise deal with tho 
same, and to gi\'c effectual receipts for any consilleration for such 
assignment, license, or dealing : Proddetl that any equities in 
respect of stwh pat<•nt may be cnfonled in like manner as in respect 
of auy otlH'r personal )ll'ope1·ty. [T!Je like as to designs, &c.] 

SS. Iuspection of and extracts from 1'C!}iJters. Every registt•l' 
hpt. under this Act shall at all convenient times be O}>cn to tho 
inspeetion of the public, ~>nbjeet to such n•gulatious as mtly hu 
pn·scriht·tla aml ct'1'tificd copies, sealctl with the ~;t•al of the pntcnt
oflict·, of any entry in any such rcgistc1· shall bu given to any person 
rcqulring the t<amc on paynwnt of the prcsct·iheu ft•l'. 

89. Sealed copies to be r.:ceh•ecl in evidence. Pl'inteJ or w1·ittcn 
copit•s o1· cxtracts, purpo1·tiug to be certified by the cotn}ltrollu· and 
sealed with the seal of the palent-oftiee, of or from patents, sp<•eifi
calions, tlisclaimc1·s and othm· documents in the pateut-oflice, and of 
ot· from l'l•gist(•l's aml of.ht•r hooks kept tht'1'(•, ~>hall he admitted in 
cvitlcncc in all courts in 1Ic1· 1\Iajesty't~ dominions, and in all pro
cectling~, without furtht'1' }ll'oof or production of the originals. 

~10. Rectijication of 1'C!Ji~:~ters by court. ( 1 ) The comt may, on 
the application of any per:;on aggt·ievetl by tl1e omission without 
~;ufticient cause of the name of any person fl•om any registe1· kept 
under this Act, or by any entry made without sutlieicnt cause in any 
0 ltch register make such order for makin" l'Xl>Un<dtw or Yar,·itw '-"' J O' .. 0 1:> rl b 

. the entry as the court thinks fit ; o1· the com·t may refuse the applica-
tion ; and in either case may make such ortler with rcsrJCct to tho 
costs of the t>rocecdings as the court thiuk!;! fit. 

(2) 'l'he court may in :.my vroccediug lll!ller this section decide 
any question that it may Le necessary or espeuient to decide for 

• 
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tho rectification of a registct·, antl may tli • ..:ct an is;;uo to ho tried 
for the decision of any question of fact, attll may aw:ml damages 
to tho party aggrieved. 

(:.!) Any onlct· of tho court rectifying a t'ngistor shall dh·oct 
that tluo notice of tlc rcctilioation he given to tlw <~omptroller. 

91. Power j'or cumptrullGr to CUI'rect clerical errors. Tho 
comptroller may, on request in writing accompauictl !Jy tho pro· 
scrilHJtl fcc, , 

((t.) Correct any clerical error in ot• in connection with au 
application for a patent ; or 

(b.) Correct any clerical error ,in the name, style, or adtlress of 
the registered proprietor of a patent. 

9:1. l•ctls{fication of entrie8 in registers. If any person makes 
or causes to Lc mmle a false entry in any regi;;tm· k<•pt under this 
.Act, or a wr:ting falsely purporting to he a O<)py of an entry in 
uny such register, or protluces or tcmlc1'!-11 or cauHes to bo prodtwe•l 
o1' tcntlcred in ovitlcucu auy such wl'iting, knowing tho entry or 
writing to be fal8c, he shall be guilty of a misdemeanor. 

9!. Ecercisc oj' discrctlonary lJOWcr by comptroller. 'Vheru 
:my discretionary power is by this Act given to tho comptt·ollet·, hu 
shall not exercise that power all vcrscly to tho applicant for a 
patent, or for anwtHlment of a specification, withottt (it' llO rclptirell 
within tho prescribed time by the applicant) givill!,; tho applicant 
nn opportunity of being heard personally or hy his agent. 

9;:). Puwc1· oj' comptroller tu take tlirectiouH uj'law c1}icer:J. Tho 
comptroller may, in any case of douLt 01· ditliculty arisiug in the 
administration of any of the provisions of this .A0t, U}l}Jly to cith::!r 
of the law ofliccrs for directions in the mutter. 

UG. Cat {ficate c~f' compt1·vller tu be evideuce. A ccrtilicatu 
purporting to be under the hand of the comptt·ollcr as to auy entry, 
matter, or thing which he is authorized Ly this Act, ot• :my general 
rule!-! made thereunder, to make or do, tshall be prim<t fctcit.J 
cvidcuco of the entry having been malic, mul of the contents 
tllCrcof, nnu of the mutter 01' thing h{l.viug been uouo or ldt 
undone. 

!)7. ( 1) Application& mttl uotices by post. Any applicatiou, 
ttotice, ot· other document authorized or rcquir•~tl to Lc Jeft, ma<le or 
given at tho patcnt·otlicc or to the comptroller, or to any other 
per~ou uullt'r this Act, may he sent J,y a prepaid letter through the 
po~t ; aml if so sent shall be llcemeu to have been left, mallcJ or I. 16 , . . . . . . . # • • • • .. -

- . -

• 

• 
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given respectively at the time wl1en the letter containing the snmo 
would be dclh·ored in the onlinm·y course of l)Ost. 

(2) In proving such service or semling, it shall bo sufficient to 
prove that tlw letter was properly addressed nnd put into the )lost. 

98. Provision as to days for leavinrJ clocuments at office. 
'Vhencvcr the last day fixed by this Act, or by any rule for the 
time lJCing in force, for leaving any document or paying any fcc at 
the pn.tent-oflicc shall fall on Christmas Day, Good ·Friday, or on a 
Saturday or Sunday, or any day observed as n holi<lay at the Bank 
of England, or any day observe<l as n day of public fast or thanks. 
giving, lterein rcferreu to as excluded days, it shall be lawful to 
leave such dot.:!umcnt or to pay such fcc on the day next following 
such excluded day, or days if two or more of ~hem occur con
secutively. 

1)9. IJcclarallon by infant, lunatic, d':c. If any person is, by . 
reason of infancy, lunacy, or other inability, incapable of making 
any decbration or doing anything required or permitted by this 
Act, or by any rules mat1e under the authority of this Act., then 
the guardian or committee (if any) of such incapable person, or if 
there be none, any person appointed by any court or judge pos
SC'ssing jurisdiction iu respect of the ]ll'OJWrty of incapable persons, 
upon the petition of any person on behalf of such incapable person, 
01· of any other person interested in the making snch declnration or 
doing such thing, may make sach declaration or a declaration as 
nearly eot·respoutling the1·eto as circumstances permit, and do such 
thing in tl1e unmc and on Lehnlf of such incapable person, nud nil 
acts done hy sueh substitute shall fo1' the plll'poscs of this .Act he 
as l•ITcctual as if done by the 1•erson for whom he is substituted. 

100. 1htnsmission oj' cerl{lied printed copies o.f' specijications, 
&c. Copies of all specifications, Jrawings and amendments left at 
the patent-otlice after the couunenecment of the Act, printed for 
and sealed with the seal of the patent-otlicc, shall l)e trnnsmittetl to 
the Edinburgh l\Iuseum of Science nutl Art, and to the enrollments 
otlice of the chancery division iu Ireland, aml to the rolls ollice 
in the Isle of Man, within twenty-one days aftel' the same shall 
respectively have lJel'll accepted or allowed at the patcnt-oflice ; !J.n<l 
certified copies of ot· extracts from any such documents shall be 
given to any per:;on rcquiriug the same ou payment of the pre· 
scrihetl fl•e ; am1 any such copy or extract shall be admitted in evi
dence iu all courts in Scotlaml and Ireland, and in the Isle of :Man 
withcut further }JI'oof or production of the originals. 
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, 101. Po1vcr .for boarcl of tracle to make ueneral rules for regzt· 
latin[/ business of patent·o!fiJe. ( 1) 'l'ho Lo:~.rd of trade may, from 
time to time, make such general rules and do such tl1ings as they 
think expedient, subject to tho pro\'isions of this Act-

( c) l~or making or requiring duplicates of specifications, amend-. 
mont, drawings, and other documents: 

(d) For securing and regulating the publishing nnd selling of 
copies, at such prices and in such manner ns the bonrll of traclo 
think flt, of specifications, drawings;amcndmcuts, and other docu
ments. 

(c) For securing aml regulating tliC making, ]Jrinting, publish
ing, and selling of indexes to, and abridgments of, specifications aml 
other documents in tho patent-office ; and proYiding for tho inspec
tion of inuexcs aml abridgments and other documents : 

(.f) For regulating (with the approval of the treasury) the pres· 
entation of copies of patcnt·ofiice publications to patentees and to 
public auth01·ities, bodies aml institutions at home anti abroad : 

(g) Generally fot· regulating the business of tho patent-oflice, 
nml all things hy this Act placcll under the direction or control of 
the comptroller, ot· of the hoard of trade. 

(2) .Any of the forms in the first sdtc<lulc to thi3 Act may be 
altered or amended lJy rules made by the hoard as aforegaid. 

(:!) General rules may be made umlcr this section at any time 
after the passing of this Act, hut not so as to take effect befo1·e the 
commencement of this .Act, and shall (snhject as l10rcinafter men
tioned) lw of the same effect as if they were containetl in this Act, 

• 

and shall he judicially noticed. 
(.J.) Any rules made in pursuance of this section shall he laid 

before Loth lwuscs of Parli:!mcnt, if Parliament he in session at the 
time of making thereof, or, if not, then as soon as practicable after 
the beginning of the next session of Parliament, and they shall alRo 

• 
be advertised twice in the ofiicial journal to be issued Ly the comp· 
troll cr. 

(5) If either house of Parliament, within the next forty days 
aftet· any rules have been so laill before such house, resol vc that 
such rules, or any of them, ought to he annulled, the same slmll after 
the date of such rcsol:ttion be of no ciieet, without prejuuice to the 
\'alidity of anything done in the meantime under such rules or l'llle 
or to tho making of any new rules or rule. 

102. Ann·ual reports oj' comptroller. 'l'he comptroller shall 
before the first day of Juno in every year, cause a report respecting 

• 
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the execution hy or under him of this Act to be laid before both 
houses of Parliament, and therein shall include for the year to 
which each report relates all gmwml rules made in that year under 
or for the purposes of this Act, aucl an account of all fcc~, salaries, 
and allowances, and other money rcccivcll and paid nuder this act. 

lXTEUXATIO:S,\L AXD COLO~I.\L AUit.\XG(,;liE:S:'rS. 

103. FvqmJlC('tion (!t' inventions, &c. (I) If Her l\Iajesty jg 

pleased to make :my arrangement with the government or govem. 
ments of any foreign State ot· States for mutual protection of in\·en. 
t ion:;, design~, a111l tmde-marks, or any of them, then any })Crson 
who has applic!l fot· protection fot· any in\·ention, tlesign or trade· 

• 
m:uk, iu any ~uch l':itate, Hhall he entitleil to a patent fo1· his iuvcn· 
tion or to n·gistt·:ltiun of his clesign or tt·adc-mark (as the cas<! may 
lJl') muh•r this .Act, in priority to other applicants ; and such 
patent or rcgistmtion shall have the same date ns the dato of tlte 
protcetion obtainccl in such foreign State. 

Pt·ovidetl that his apt•lication is maliC in the case of a patent 
within ~cnn months and in tho case of a design or tt·adc-mark 
within fom· mouth!<, from his applying for protC!etion in the for
eign State with which the atTangement is in fot·cc. 

PJ·ovidcd that nothing in this section contained shall entitlu 
the patentee or propt·ictor of the design or trade-mark to recover 
damages fot· infringements happening pl'iot• to tho date of the 
actual :!ect•ptance of his complete spccitication, 01' the actual J'egis· 
t ration of his design c1· tml1e·rn:uk in this countt·y, as tho case 
ma v he . • 

(2) The puhlication in the Unitecll\:ingllom, or the Isle of 1\Ian 
during tltc respective periods aforesai!l of any desct•iption of the 
invention, or the U!'e therein, during such pl•rio,ls, of the invention 

0 

or the exhibition or usc therein, timing f'nc:h period~, of the design, 
or the puulication therein during such pcl'iulb of a llcsct·iption m· 
n'prcscntation of the design or the usc therein llm·ing such pet·io,l,;, 
of the trallc-mark, shall not invalidate the patent which may ho 
granted fot· the invcmtion, or the n•gistration of the design or tnulc· 

• . m:u·K. 

(3) The application fm· the gmut of a patent 01' the registration 
of a design or the n·gistration of a trade-mark under this section, 
must be made in the sanw mannct· as :m ordinary :lpplication under 
this act. [P1·oviso as to trade-marks. J 

•· 
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( 4) 'l'bo provisions l>f this section shall npply only in the case 
of those foreign States with respect to which Her 1\Iajesty shall 
from time to time by order in council declare them to be applicable, 

31111 so long only in the case qf each State as the order in council 
shall continue in force with respect to that State. 

10-1. Pruvi8'ionfor colonie.~ and Indict. (1} Where it is mntlc 
to appear to Her 1\Injesty that the legislature of any British posses· 
sion has made satisfactory provision for the protection of inven· 
tions designs and tra,le-mnrks patented or rl'gistcred in this conn· 
try, it shall be lawful for Her l\lajcsty fro1n time to time, by order 
in council, to apply the provisions of thl.l last precetling section, 
with such variations or additiom~, if :my, as to Her Majl.lsty in 
council may seem fit, to such British possession . 

(~) An order in council under this Act shall, fl'Om a unto to uc 
mentioned for the ]JUrposc in the ortler, take effect as if its pro
visions had been eontai1u~it in t.his act ; Lut it shall Le lawful for 
Iler Majesty in Council to n~vuke any order in council matlc under 
tlJis Act. 

I o:;. Penalty on .falsely 'I'C}JI'e.~el!ti/1[1 articles to l.Je patented. 
(1) Any person who t'<~lH'l•scnts that any article sohl by him iH a 
1•atented artiell!1 when no }l:ltl·nt has been gr:mtc•l for the s:mw, 
or dcscl'ibes any design or tnu1c-mark applie•l to auy arttelc soltl hy 
him as registc1·ed whid1 is not so, shall IJC lial>fe for C\'CI'Y offense 
on snmma1·y conviction to a tine not excl•cding live poumls. 

(~) A person shalll>e deemed, fot·t he purpo~es of this l'nactmcnt, 
to H'}ll't•s•,nt that an art ide i~ pat<•ntl~d Ol' a design or a trnllc·m:u·k 
is n·gistel·e,J, if lw l·wlfs the al'tidc with the wonl "patent," 
" pat•mtl·ll," '' regist.l'l'!ld," or any wQrd or words l'Xpressing or 
implyiu~ that:~ patent or regi:'tmtion has been ohtainetl fo1· the 
article :;t:unpc•l, engra,·e,l, ot· impressed on, or otherwise applied to, 
tltc art ich·. 

106. Penalty on llllatttlwri:o:cd @Sliiii]Jliun t!f' 1·uyal arms. Any 
person who, without the authority of Her .Majesty, or any of the 
royal family, Ol' of any govel'llment lll•partmeut, assnmes Ol' ust•s 
in wnnection with any tmtlc, business, calling, o1· profession, tlw 
royal arm:-:, ol' arms so nearly r•·scmlJling·tlw ~arne as to Le calcu· 
bted to deceive, in such a mamw1· as to be caleulatl•1l to lc:lll otlwt· 
J>ei·sons to Lclicvc that he is canying on his tratle, husiness, calling, 
or profession by or untler such authority as aforesaid, shall be 

• 
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lialJlo on summary conviction tti a tine not exceeding twenty 
}lOUilllS. 

ScoTLAND, IImLAND, ETc. 

107. Savin[! fur courts in Scotland. In any action for infringe
ment of a patent in Scotland the pl"Ovisions of this Act, with respe~Jt 
to calling in the aid of an assessor, shall apply, and the ac:tion t;hall 
he trieLl without a jury, unless the court sl1all otherwise direct, 
hut otherwise nothing t;hall affect the jurisdiction and forms of 
process of the courts in Scotland in such an action or in any action 
ut· proceeding respecting a patent hitherto competent to those 
courts. 

For the purposes of this section "court of appeal" shall mean 
any C(>lll't to which such action is app()alecl. • 

108. Summary proceedings in Scotland. In Scotlanll any 
nll'cnse IIIHlcr this Act declared to he tmnishable on summary cou
victiOJJ may he pJ'O:>eeutcLl in the sheriff court. 

1 0!}. J'rucccdin[fS ji1r revocation o.f patent in Scotland. (I) 
Proceedings in"Scotlanll for revocation of a patent shall be in the 
fot·m of an action of rcLlncti<>n at the instance of the J,ord A(h·ocate, 
or at the iustance of a party h:wing iuter('st with his concurrence, 
which ('oucun·cnce m:~y he giyen 011 just cause shown only. 

(:!) ~el'\·ice of all writs and summonses in that action shall he 
matlu acconling to the form~ and pi':Lctice existing at the commcuce
meut of this Act. 

110. RcsCI'uation (!f ?'emcdies in Ireland. All parties shall, 
notwithstauLliug a11ything in this Aet, h:wc in It-eland thcil· reme
tlit:s nuder oJ' in respect of a patent as if tho same had been gl'Unted 
to l'Xteud to lrelaiJ(l ouly. 

111. General Sftvin:t for jurisdiction of courts. (I) The 
pi'Odsious of this Act confcl'l'ing a special jurisdiction on the court 
as olctincd by this .1\ct, shall not, except !'o far as the jnrisclil'tion 
•·xtcntl::, afT,·ct tlw jul'iscliction of any court in Scotland OJ' Ircl:Jwl 
in any proccetlings relatiug to patents OJ' to dcsign~o; OJ' tmde-mm·ks; 
ant! \\'ith refct·euce to any such proccecliug!l in Scotland, tlw term 
"the conrL" shall mean any Lot·•l Onliuary of the Court of Scs· 
!'iou, :uul the term "Com·t of Appeal" shall ml'au either division 
of the saicl court ; and with J'efcrcJJce to any such proceedings in 
lt·cl:uHl, the terms "the court" and "The com·t of Appeal" respec
t i\'cly mean the High Com·t of .T ustice in It·cland and 'Her 
::\lajesty'::~ Ccurt of Appeal in Irelalll~. 
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(2) If any t•cctification of a r~gistcr uncler this AQt is t·cquiretl 
in pursuance of any procccdir,g in a court in Scotland or Ireland, 
a copy of the orJer, decree, or other authol'ity for tho rectification, . 
slwll be served on the comptroller, and he shall rectify the register 
accortlingly. 

112. Isle of 111m~. This Act shall extend to tho Isle of 1\Ian, 
• 

am!-
( I) Notl1ing in this Act shall affect the jurisdiction of tho 

courts in the ble of 1\Iau, in proceedings for infringement or in 
any action o1· proceeding respecting a patent design or trade-mark 
competent to those courts ; 

[ (2) (3) 'l'hc punishment for offenses um1er this Act committed 
in tile hlc of 1\Ian, prescribed.] 

RErEAT.; Tn,\NSITION,\L PnoYI!:\IO:ss; SAYINGS. 

11:1. Repeal, and savin[J .f'or past operation of 7'cpealixl enact
ment.q, ,[;,·. The cuactments describcu in the third schedule to 
this act arc ]wreLy repealed. llut this repeal of enactments shall 
JJot.-

(a) Affect the pa.st operation of any of those enactments, or any 
patent, &c., granted or acqnircll, or application pending, or appoint· 
ment made, or compensation granted, or order or direction made Ol' 

given, o1· right, privilege, obligation, o1· !lability acquired, accrueil, 
or incmTcd, or anything duly done o1· suffered under or by any of 
those enactments hcf ore or at tho commencement of this Act ; or 

(b) Interfere with the institution 01' prosecution of any actio!! 
or procce<ling, civil or criminal, in respect the1·cof, and auy such 
IH'OCcNling may be cal'l'ictl on as if this Act had 1wt been passed ; or 

(c) Take away or aLriuge any pi'Otcction or benefit in relation 
to any such action or proceeding. 

1 U. Furmcr rcftistm·s to be deemed continued. ( 1) The register:; 
of }>atents and of prop1·ieto1·s lwpt under any cnaetnwnt 1'cpcalcu by 
this Act slmllrcspcctivcly he de(~mml parts of the same lJook as tlw 
rcgistc1· of patents kept under this Act. (2) [The like as to 
designs, &c.] 

llo. Sadn!J fo;o exi11tin[J ?'Ides. .All genc1·alrulcs ma.dc by tlw 
Im·u Chancellut· or by any other authority under any enactment 
repenlell by this Act., antl in force at the commencement ,of tl1is 
Act, may at auy time after the passing of this Act be repealed, 
altcrcll or amcm1ml by tlHl ho::ml of trade, as if they bad lJecn 
mac1c Ly the Loa.nl umlc1· this Act, lJllt so that no such repeal, 
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alteration or amenJment shall take effect before the commencement 
of this Act ; nml suhjcct as aforesaid, such general rules shall, 80 
far as they are consistent with nml nrc not superseded by this Act 
continue in fol'cc as if they bad been made hy the board of trad~ 
under this Act. · 

116. Savin[! for p1·erogative. Nothing in this Act shall take 
away, abridge, or }Jrejudicially affect the Jn·erogntive of tho Crown 
in relation to the g1·:mting of any letters patent or to the withholu
ing of a grant thereof. 

GE~ETIAL DEFINI'fiONA. 

117. (1) In and fot· the purposes of this Act, unless the context 
otherwise rcquil'l~s,-

" Person" includes a body corporate ; • 
"The conrt" means (suhject to the provisions for Scotlanll, 

Ireland, and the Isle of l\lan) Her l\lajesty's Iligh Court of Justice 
in England; 

"I~aw oflicer" means Her Majesty's attorney-general 01· soli-
citor-General for En.,.land ,· · 

"' "The Treasury" means the commissioner of Her l\lajesty's 
treasury. 

"Con ptrollcr" means tho comptroller general of patents, 
designs, and trade-marks ; 

"Prescribed" means pregcriue1l uy any of the Schedules to 
this Act, or by general rules ullller or within the meaning of 
this Act ; 

"British JlOSsessiou" means any territory or place situate 
within Ilcr l\lajcsty's dominion~, and not hciug o1· forming }l:trt of 
tl1c United Kingdom, or of the Channl'l Islands, or of the Isle of 
1\Jan ; aml all tcl'l'itorics aml places under one legislatm·e, as herein
after <lefined, arc deemed to uc one Dritish possession for the pur
}>Oses of this Act ; 

"Legislature" includes any pc1·son or pc•rsow; who cxt•rcbe 
legislative authority in the Dritbh possession ; aml where there 
arc local iegislatures as well as a central legislature, mcaus the 
central lcgislatm·u only. 

In the application of tlds Act to Irelaml, "summary conviction " 
. means a conviction unucr the summary J urisc.liction Acts, &c. 

• 

• 
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TilE FIRST SCIIED'GLE. 

---
FonMs oF Al'PLICATios, &c. 

[£1 Stamp.] }'onM A. 
• 

Form of Application for l'ate11t. 

I [here ·inw·t name, adtb·cs.•, an1l callin!J of illvmtor], do solemnly nnd sincerely 
declare tllllt 1 nm in possession of nn invention for [!,ere insat title of invention]; thnt 
1 nm the trne nmllirst inventor thereof; uml thnt the sume is not in usc by uny other 
person or persons to the best of my !mow ledge und belief; nnd I humbly prny thnt a 
patent mny bo grunted to me for the snid invention. 

And I rn11ke the nbovo solemn declllmtion, conscientiously belie,·ing tho snrne to 
be true, llnd by virtue of the provisions of the Stlltutory Dedumtions Act, lS~Ii. 

[ Siynature of iuvm/01·.] 
• I 

Declared ut , in tho County of , tlus duy of , 18 • 
Before me, 

[ Siy,wturc aml title of tlw officer l~tfure wl10111 
tl1e lJcclaratiun ·is made. J 

NotE.- W!wre tlte above clulm·ation i.~ matl1• out of tlte United I>iuvrlum, tlw li'Onl.~ 

"aml OIJ virtue o..f the Statutor!l Dc·claratiuus .il!·t, 183il," IIlli.~/ be ou.itlfd; aml tl1e 
<f,daration mu.,t be made h~forc a British !'Ousulur q{}iccr, oJ• ·wltcrl' -it i.• uol ruwmably 

111·adicublc to make it brforc suclt (!{/iw·, tltm brfore a public 1!{/lc£'1' dttltl autlwriml iJ' 
that bdwlj: 

[~on:. T!tc fullowiuy limn A 1 'tl'as <Hided f,!J t!tc 1·uh.•.] 

l £1 Stamp.] l•'on1t A 1. 

.A f'J>Iit.'lll ion foJ• l'atcnt for bwcntitllls COJW111l11 icatrd from al>J'OI((I. 

I [/,ere iu.<at Wll/11'1 fall ct<ldJ•rss, and t•ullin[J of ll]>plimut], do solemnly un!l ~in

cel'cly declare that I tun in po~scssi\lll of nn iltl·cntion for [lwr" ·iu.~rrt title !!f iJII'eJ<· 

tiou], which in,·cntion Jm~ been conummit·atc<l to me from uuru:nl l>y [!an insert 
?Wille, addrtss, ami !'tdlil<ff o.f cuw.munit-aut]; that 1 duim to he the true nml lil'st 
iu1·cntor thereof ; nnd that the same is not in u~e within thi~ realm by un:; other per-
8on or pct::<'m5 to the best of my lmowle<lge u111l hclid; mul I hutubly pray that a 
patent may uc grantct! to me fm· the snit! in\'entiun. 

Au,l I mal;e the abo\'c ~ulcnm declaration, eouscicntiou,;ly bclic1·in~ the same to 
be ll'UC, and by ,·h·tuc of the pro\'i~ions uf the Statutot·y Dcclumtions Act, 18:;:;, 

[ Siyuatm·e of applit·md.] 
Dcclurcu at , in the County of , this day of , Hi • 

B'!fore me, 
[ Si[lllallli'C aml title •:f tlw '!!lim• brfm·e. ·whom 

tlte dc·l'laration i.~ mndr.] 
Xon:.-ll'l!CI'e the ubu1•c declaration i~ made nut of the ["nitcd Iliii[Jllmu, iTw u;01·tl.•, 

"awli>J/1:irtue r:f the Statutol'!/ lh•t•l•u·atim'" At•!, l S:l:J,'' nw.•l be ollliltt'll, and t!,e 
deduratiolt must be made before a B••iti.•lt co1umlar qQieer, or, ·wltcJ•e it is not l"ra.<mlabl,lf 
practit·aUe to make it before such qf}im·, then bcfoJ·e a public f!!)iw· duly authorized in 
tnat 6elwlf. 

• 
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Fom1 n. 
Form of Pravisio11al Specification, 

[II ere iu.vert title a.v ·i11 dcclaratim!.] 
I [!tci'C in.vert name, wldrc.v.v, and culliii!J of invcutor as ·in 1lcclaration ], do hereby 

declare the nntum of my invention fur [ltcrc in.vert title as in declaration] to be 
83 

follows :-Uu·rc insat slwrt drsaiptiuu of iuvcutiuu.] 

Dated this tiny of ' 18 • 
r Si[!lll'.ture of i11VC11/or.) 

N orE. No stamp is 1'1'fptired on litis ducumeut. 

[ £3 Stamp.) ]IOJm U • 

.Fimn of Complete Bped.ficuliorl, 

[!Jere i11.vcrt title a.• in dtdaratiuu.] 
I [!tcre insert name, addrcs.v, aml calliuy of i11vculor as i11 drclaraticm], do hereby 

declare the natm·c of my invention fur lJterc insert title U8 itl declarutio11 ], ami in 
what uumnct· the snmc is to be performed, to lm particularly clescribcd tmd u~·:crtniueJ 
in untl by the following stn tement :-llterc i1~VCI'i full dt•scriptiun of iuven/ ion.] 

lla dug now pat·ticultu·l.v described und nsccrtainou the nntut·o of my ~aiJ mvcu. 
tion, and in what rnaunct' the same i~ to lie pcrformetl, I declare that what 1 claim 
• 1::-l :-

• 

1. [ JJ,.,., slate di.<tiuctlytlte fNIIIr<'S of novdly cl<limcd.] 
2. 
3. &e. 

Dated this dny of , IS . 

rm:)l D. 

Form of 1'<11c111. 

[ Si:pwture of iu~mtor.] 
• 

VICTORIA, by the grace of flo<l, of the United Kingdom of Grent llritnin nnd 
Irehmd, Queen, Defender of the Faith : To all to whom these presents shall com~?, 

greeting: 
Whereas , hath, by his solemn dcclamtion, represented unto us that he is in 

possession of un in,·ention for ; thus he is the true and lil·st inventor thereof; 
null that the same is not in u~c by any other person, t<J the hcot of his !mow ledge nnd' 

• 

lielicf: 
And whereas tlw said inventor hnth humbly prayed tlmt we would be graciously 

plcusl.'d tu grant unto him (herein-after together with his exel·utors, ndmini:;trntors, 
nnd as>igns, or uny of them, referred to u~ the said patentee), our royul letters pat· 
ent for the ~ole usc anti adi'Untage of his said invention : 

And whereas the suit! ill\'entor hath, by und in his complete specification, partiett· 
larly describe<! the nature of his inveutior : 

Anti whereas we being willing to encourage nil inventions whicll may be for the 
public goou, nrc gmciously pleased to condescend to his re4uest: 

Know ~·c, therefore, that \VP., of our especi.tl grace, certain knowledge, and mere 
motion, do hy these presents, for us, our heirs uud Buccessors, gh·e nut! grunt unto the 
said patentee our especial license, full power, solo pl'ivilegc and nuthorit.y, that the 
Faid pntontec by himsolf, lli~ ngcnts, or Iiccmsee:l, and no other&, may 11~ all time! 
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hereafter dul'ing the term of years herein mentioned, mnltc, usc, exercise, nnd vend 
the suilllnvcntion within our United Kinguom of Grent Britain nnd Irelnml, nnd Isle 
of alan, in such numne1· ns t~ him 01· them may seem meet, 11111! tlmt tho suiu patentee 
s\aal\ have llliU enjoy tho whole profit llliU ndvnntngo from time to time UCCl'Uing by 
rcnson of the said invention, during tho term or fourteen years from the date hcrc
urlllcr written of these }ll'esents: Anil to the ellll tlmt tho snid patentee may have anil 
enjoy the sole use null exercise, am\ the full benefit o£ the sa1iil invention, wo ilo by 
these present~, ful' us, our heirs nnil successors, strictly commanil nil our subjeetR 
whatsoever within ou1· United Kingdom or Great Britain und Irelnnd, null the Isle of 
Man, that they do not nt uny time during the em~timumce of the sui.! term of fourteen 

1·ca1·s, either !lircctly Ol' iuuircetly m11ko use of or put in practice tho snial invention, 
~r nny pa1·t of tho same, nor in nny wise imitnte the same, nor mnko or en use to bo 
nmd•J any ntldition thereto or subtraction therefrom, whereby to prctcnil themselves 
the invcntord thereof, without the l!onscnt license Ol' ngreeruent of the snit\ pntcnteo 
in writing under his hunilnnil seal, on pain o£ iucurl'iug such penalties ns may he 
justly intlictcd on su~h oiYcndors for their contempt of this our Royal commun!l, nnil 
of bdng onswcmhlc to the p11tentce according to l:1w, for hi! damages thereby occn· 
sionc1l: Providotl that these onr lett~rs patent nrc on this condition, that, if o.t nny 
time Juring the saiJ term it he mnde to uppcur to us, our h~irs m· successors, or nny 
&ix or more of our l'l'ivy Council, that this our grnnt is contrm·y to law, or prejudicit1l 
or inconvenient to our subjects in general, Ol' that the said invention is not u IJCIV 

iul'etttiot\ us to thn pul.tlic u~e 1111il exercise thereof within om· United Kingdom of 
Great Dritai11 nnu Ird:aml, and hie of )l.un, or that the S11iil patentee i:o not tho first 
nmltrnc inventor thereof w:thin this rculm ns nforcsnid, these onr letters patent, 
fihall forthwith l!ctcrmin~, r.ml ht: Yuill to ull intents 1111d purpose~, not\Vith~tandit•g 
anything h~l'cillhcforc l!untninctl: i'rol'ilietl nlso, thnt if the suiil patentee shall 11ot 
pay oil fees bJ )a,w requireil to he pu.id ir; re;,pect uf the: srant of these letters patent, 
or in I'CSf•Cet 11f uny mnttct• relating tht:reto nt tho time or time~, nutl in tnanner for 
the time: IJcing hy law provid~<l; umi nlso, if the sr.iJ pntenlt'l! shall 1wt supply or 
CIIUSe to be 811j>J•I;~d. for our scr\'ice, (111 such urticles of the said invention ns mny be 
requirctl hy the ulril'OI'& or l'Otma:i~sioncrs adm!nistering nny department of our sct•,·ico 
in ~uch w.aunct', nt ~u~h time~, tuad ut mal upon sud, r~usotmble pl'iees nrail term~ a~ 
shall Le bCtt!e,l :11 tr.unhel' l'ur the time uehag hy hm' pn:.vilic<l ; then, nml in nny of 
the saiJ ca;;~~, thes~ our letters pntcnt, rmd nil p1·ivilegeH nml mlmntnges \vlaatcn:r 
hereby granteJ, "hull dl•tcl·mino nud become void, notwithstaml:ng anything herein
before: l'Oatainetl: j>rovhlctl also, that J•othing herein coJJtaiucd shr,n pre1·cut tho 
grauting vf lil·cu~es in ~ud• lllllllliel' nnil for such conshlcmtions ns they muy hy law 
I.e !;t'allteJ: Allllla~tly, \\c <.lo hy these presents, for us, m•r heirs und sncce~sors, 

gmnt umo th~ suili pr,tcutce that these our letters patc:ttt, shull ho constl'llml it1 the 
most benel1cial ocr.:;e for the rulnultago of the said put~ntee. In witness '~hereof we 
l,a,·c cnu;;cd these our lHtets to be m'1do patent this one thousand eight 
J,\ln~rctl auJ , 1111tl to be senl~tl n~ of the one thousand eight hundreil 
und [ Stal u..f patent-f1Jice.] 

• • 

• 

• 
• 
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TilE SECOND SCllEDULE. 

Fees on lnstl'ltment~ for. Obtainiii!J Patents ancl Renewal. 

(a) Up to sealin!J. 
· £ B. cT. 

On npplicntion for pro\·isionnl protection. • • • • • • . • . ... . . . . . 1 0 0 
£ 3, a: 

Ou filing complete specificntiou.. • .. .. .. ........ ~ ........ 3 0 0 
4 0 0 

or 
On filing completl! speeifiention with first uppliention. . • • • • • • • • • • • . • • . • 4 0 o 

(b) Furtlier lujo1·c end of four ycmw from elate o.f patent • 
• 

On certificate of rcnc\vnl .••.. ... , . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . 00 0 o 
. (~) Furtlter befOI'C cncl of scvc1~ JJear.q, or in ilte case o.f patenJs !JI'antc1l after t!te <'OIIL· 

mcneemcn' of 'Lis Act, before llte cnclof ei!Jltt years from dale of patent. 

Ou certifieat• 

Or in lien oJ 

. £ 3, d . 
• .....•........................... ......... 100 0 0 

1 aml £100 ilte followin!J annual fees: 
• 

DeCo: th .. ... n of the fourth yenr from the unte of the pa.tent. )0 0 0 . 

" 'fifth " " 10 0 0 

" sixth " " 10 0 0 

" seventh " " 10 I) I) 

" ci"hth •• " ]lj 0 0 "' " ninth " II Hi () 0 

" " tenth " " 20 {I 0 .. " eleventh " II 20 0 I) .. " twelfth .. " 20 0 0 
II " thhtccnth " " 20 0 0 

Tim THIRD SCHEDULE. 

Enac/meuls 1'tpcaled [ 0111ill iII[/ tracle-mw·ks laws]. 

21 James I. c. :.!. 
[162!l.] 

li & ll Will. 4. c. G2. 
[1835.] 
In part. 

5 & ll Will. 4. c. 83 . 
[1 S31i ] 

2 & 3 Viet. c. 67. 
[1839.] 

The Statute of Monopolies. 
In part; namcly,-

Scctiou~ ten, clc¥cn, anu twelve. 

The Rtatutory Dccluratious Al.'t, 1835. 
In part; namely,,

Scction eleven. 

An Al.'t to nmcnu the law touching lctters-pa.tent for invcn· 
tion~. 

Au Act to nmcnu nn Act of the fifth und sixth years of tho 
•·eign of King William the Fourth, intitulcd 11 Au Act to 
amend tuc law touching letters-patent for inventions." 
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I) & G Viet. c. I 00. 
l1842.] 

6 & 7 Viet. c. c.5, 
(!843.] 

'1 & s Viet. c. U!l. 
(18-t.l.] 
In part. 

13 & H Vid. e. 104. 
LIB 50.] 

Io & 1G Yict. c. 83. 
psn2.] 

Ill & 17 Yict. c. 5. 
( !Sti~ .) 

16 &17 Viet. c. 115. 

[ 1 f:!li::l.) 

21 & 22 Yil·t. c. 70. 
l1Sutl.) 

22 Viet. c. 13. 
llSM!,) 

2• & "" ~,. ·t c ,.,, '1 .... tl l 11.: •• • o. 

(18\\1.) 

28 & 2!1 Yict. c. 3. 
[ !Suti.) 

33 & M Yict. c. 21. 
[1870.) 

33 & 34 Yict. c. 91. 
[1870.] 

• 

An Act to ron~olidntc nnd nrncnd tho Jaws •·clntlng tl) tho 
copyt·ight o( designs fur Ol'llllll\lmling urticlcs of lunnufuc
turc. 

An Act tl) nmen1l the lnws relating to the copy•·ight of Jc-
• s1gns. 

An Act for nmendin~ nn Act pnsscll in tho fourth year of 
the reign of His h1te Majesty, intitulcd: "An Act for the 
\Jetter u\Jmini~tratiOil of justice in UiS )l.tljo~ty's l'ti\'y 
Cuundl, nnJ to cxteull its jurisuiction :md powers." 
In part; nntncl)',-· 
Sections two to live, hoth inchulcll. 

N orE. Scctiuns six nml scvun of this Act nrc repcnlt'd by 
tho Stntuto Luw Hcvi~ion (~.:>. !!) Act, 187-:l. 

Au Al·t to cxtewl untlnmcnJ the Acts rclati11:;: to tho copy
right of tle~igns. 

The l'ntent Lnw Amendment Act, 1852. 

An Act l'l substitute stnmp duties for fees on pns~ing kt
ters-p!\tent for invention~, nml to provillo for the J•nr
l'lmsc fur the puulic uso or certain imlcxes o£ spcc:tica 
tious. 

An Ad to nlllCIHl certain provisions of tho Patent Law 
Alncn•lmeut Act, l~::i2, in respect o£ tho transmission of 
ccrt ific•l ~opics of letters patent nml specifications to cer
tain olliccs in Buiubuq;h nntl Duuliu, unll otherwi~e to 
nmcnllthc s.•i•l ,\ct. 

,\n .Act to nmcml the Act or the fifth nntl sixth venrs o£ II or • 
present :Majesty, to COIISOJitluto nnU filllCIIU tho lawR 
!'elating to tho copyl'ight of designs for ornamenting 
nrticlcs o£ nmnu£ucturc, 

An Act to nmcnll the law concerning p:1tents for itwentions 
with l'espcct to iu\'lmtions for imp•·uvcmcuts in instru
munts null munitions of war. 

· An Act to umcml the 1.11v relating to the copyrigl1t of clc-
• stgns. 

The Iullusniul El!.llibitions Aut, 1Siiti. 

The Protection of Inventions Act, 1870. 

Tho Stamp Act, 1870,
ln part; nnmely,

• • 

Scction siltty·flvc, nnll iu tho schedule tho words nnd 
fignr~s: 

" CcrHficnto of tho registration of n design •••••• £:i 0 0 
And sec sc~tion (i:;." 

• 
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88 & 39 Viet. c. 03. 
(I S7D.) 

I The Cop~·righL or Designs Act, 18~11. 

• • 

43 & 44 Viet. c. 10. 
[ l SilO. J 

The Grent Sen! Act, 1880, 
In pnrt ; lllllllely, 

Section fi1·e. 

---·--------·----------
!''rom 123 P.tb. Gen. Stat. 370. 

An Act to amend the Patents, Designs, and Trade-.. llarl..:s 
Act, 1883. August H, 18S5, Stat . .J:S ancl-10 Viet. c. G3. * 

Be it enactetl, &e. 
1. This Act shall be construed as ono with the ·Patents, Desirt11s 

. 0 • ' 

nml 'l'm<le-Marks Act, ltl83, (in this Act referred to as the principal 
Act.) 

'l'his Act may he citea a~ the "Patents, Designs, anll Trnllc
l\Iarks (Amerulmcnt) Act, ISHii," aml this Act and the prindpal.Act 
may he citrtl together as tho "Patent~, DcsignH aml Tr:Hlc-:\larks 
Acts, 1883 allll 1885." 

2. 'Yhc:·cus, snlJscetion 2 of sect. ion 5 of th<.' principal. • ct requires 
a declaration to l.e made hy an applieant for a patent to thu effect 
in that subsection meutioncd, aml doubts have arisen us to the nature 
of that declaration, mHl it is expetlicnt to remove such tloubt.s: llo 
it therefore (·uacted that the lledaration mentioned in RUbscction 2 
of RCCtion 5 of the pt·incipal Act. may be either a statutory ueclara
tion under tlw t;tatntory Declarations Act, 1835, or not, as may bo 
from time to time prescriu(•tl. 

3. 'Yhereas, under the pr·incipal Act n. complete specification is 
required (by St•ction 8) to be \eft within nine lllOllths, antl (by SCC· 

tiou 0) to he acc£'ptetl within twelve monthtJ from tho tlate of appli· 

• Territorial application of tt.e Al't~ of 
}'urliament of the United Kingdom. The 
.Art of 1883 is, by its terms, extentlctltmtl 
made npplicnblc to the Isle of ::linn; untl 
the Act of 181:!51 of course, hns the snme 
operation. It is understootl that the Act 
of 1853 was not applicable to the Channel 
Islands nor to the "British posses8ions," 
(meaning places 'vithin ller :lllnjesty's 
dominions, but not within the United 

Kin;;tlom, the I,;Je of ::linn, nml tl~e Chan. 
ttel bland~). Must of the colonies lut1·e 
patcnt-lnws of their own, which nrc gi1·cn 
in this work, under their se1·crnln:unco, 
Al'l'llllgements for cxtendin;; tho A~t to 
the Chnnnel Islands nrc saitl to hnl'c been 
under consitlcrution dut·ing 1884, but no 
final ngrcentent wus rcuchetl. 2m\ 1\ep. 
of Compt. Gen. of Put., in OII. J. Pat. 
Oil'. No. lGO, July, 1885. 
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cation, and a patent is required Ly section 12 to bo scaled within 
fifteen months from the date of application, and it is expedient to 
empower tho compt1·ollcr to extend in cea·tn.in cases tho said times : 
llc it therefore enacted ns follows : 

A comlrlcto specification may !Jo loH and arccptc<l within snob 
cxtcndetl times, not exceeding one month and tha·co months, rcspeo· 
tivcJy, after the said nino auu twelve month~, l'OSpectiVl!Jy, as tho 
comptroller may on 11ayment of tho prescribed fee allow, and 
where such extension of time has been allowetl a fnrtlwr extension 
of four months after tho said tiftcen months shall be allowetl 
for tho scaling of tho patent; anu the principal Act shall have 
effect :IS if any time SO allowetl Were :J.UUCd to tho said }leriods 
spccitietl in the principal Act. 

4:. Where an application for a p:~.tent has been abandoned, or 
become voitl, the specification or specifications aml tlmwing1> (if any) 
accompanying or left in connection with such application lllmll not 
at any time be open to public inspection ot· be published. by the 
comptroller. 

G. ·whet·caR, doubts have :wiscn whether nntlcr the principal Act 
a patent may lawfully !Jc granted to several pet•sons jointly, some 
or one of whom only are or is the true antl first inventors or invcn· 
tor: De it therefore enacted awl declared that it has lJucu autl is 
lawful under tlw principal Act to gmnt such a patent. 

G. In subsection 1 of section 103 of the principal Act the words 
"tlatc of tlw application" shall be substituted for the worJs "elate 
of the protection obtaincJ." 

From 125 Pub. Gen. Stat. 334 • 

• 

• 

• • 

• 

• 

• 
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GREECE. 

0 

' -.... 
• 

According to a report hy ].It-. William A. C. Darrington, of the 
Dritish I"cgation, pnulishcd October 7, 18j~l, 4 l'<Jt. Off. Gaz. 371, 
tliere was not, at the time of his writing, :my special law in Greece 
affecting patents for inventions. He states that " the practice of 
tho country places all inventors ou the same footing a~ a )lerson 
secldng a monopoly ; an1l in either case n. r;;peeial Act is requit·ed to 
secure the individual in the possession of the rights whi0h he claims. 
A hill for the purpose may uc introducell in the chamber by any 
deputy, anll is ttocated like any other hill; and, if it pas~c:;, it 
defines, acconling to the circumstances of the case, tho limit!:! uoth 
as to time and place within which exclusive privileges arc acCOl'll!!d 
to the party on whose behalf the motion is made." 

• 

GUAD.EI.elUPE . 
See Fru.NIJE • 

• 



, ' ~' GUATEMALA. 
' 

• 

' GUATEMALA. ' ' 

Decree No. 14S of (1~1ay 21}, 1886. 
' . 

' 
' 

'l'be Legit~lative Assembly of the R11puhlic of Guatemala having· 
considered the necessity of de,·eloping the intel'C~>ts of the country 
in 110 efficient manner and in harmony with the liheJ•:il p1·inciples 
laid down in the tweutieth sN•tion of the con~titution, which, in 
one of its clausl!s, tlecut·es the full rights to an authoJ' or inventor, 
and at the same time to regulate and dl!tine in a cll•a•· and precise 
mamtel' the power, functions anrl extent of authority which the. 
said section concede::~ to tlw executive, do hereby decree, as fol
low~ : 

~~:c. 1. Any tliHcovc•·y OJ' invention in whatsoevt•r branch of 
industry gives its originator an exdusive right to avail hinuwlf of 
his invention OJ' improvement fo•· the term and under the condition.s. 
established Ly this law. . 

SEc. 2. Evt'l')' dtizcn of Guat('mala, or fon•igne1· domiciliated in 
Guatemtlla, who invl!nts or imp1·oves some machine, instrument or 
mechanical apparatus, manufacture of whatsoever description, or 
process of useful application in the arts and sciences, may obtain 
from the Executh·e powet· a "patent fm· invention," OJ' a" patent 
for improvement," which secures to him, for a term of f1·om five to 
tifteen years, the right to his invention or improvement. 

SEc. 3. 'l'o obtain a patent the interested party shall apply in 
his own name, or through his repret~entative at the ministry of the 
intel'ior, setting forth with precilsion the character of his invention, 
and soliciting the privilege. 

SEc. 4. If the patent is g•·anted, the favored party shall be 
under the obligation to present Within a term of forty days an 
exact design of the respective machine, mechanical apparatus, or a 
detailud description of the new process, to which should be added 
if practioab!e, a specimen of the manufacture or product, which, if 

' 

it can be preserved, shall be deposited in the bureau of the legisla
tive cLamber, under the responsibility of the officer who bas charge · 
of it, for the purpose of serving as evidence in case any controve'rsy 
should arise respucting the privilege. · 

SEc. 5. Letters patent can be obtained for an invention that has 
been patented aln·oad, when it does not already appear to be a pub
lic property, and if there subsists an agreement between the gov-

1. 17 

• 

• 

• 
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• 

• 

• 

• 
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ernmcnt of the nation from which it p•·oceeds, and the govemment 
of Guatemala. 

Patents of tltis character expire at the date indicated in the 
foreign lettei'S pateut. Shonld however, the te1·m extend beyond 
fifteen years, the concession granted shall not. exceed this period of 

• tune. 
Site. 6. The pt·ivilege granted shall be recorded in a special book 

kept in the bureau of the sect·etat·y. 
• St~c. 7. In the letters patent gmnted shall he insut·te<l the dccis· 

ion rulating to the concession, with n•fl't'ences to the present law, 
tht• natut·e ot· chamcter of the invention or improvement, the tet·m 
of the• pawut, atul the declaration of tlw •·ight to the privilugt•, The 
lt•ttt•rs patent shall be stamped with the seal of the ministry of the 
• • 
Ill tei'IOI', 

SEc. 8. The executive•, in gmnting a patent, shall not declare 
eithet' that the dhwovet·y or ilt\'ention is the }Jropcrty of the }l<'l'HOII 

who appeal'S as the inn•ntoJ' ot· authllr; ot· that it is of auy utility, 
m· fo111uled 011 fact. An intl•ret~ted patty i!l at lilwt·ty to pro\·c 
before the law, the colltt·at·y. 

SEc. 9. All applit:atiouH fot· patents "'hall be puhlished fonr 
times in the cont·t~e of one n1onth · in the otlieial journal ; and tho 
patt•nts g•·anted shall be published at the least twice in the same 
periodical. 

SEc. I 0. Besides the case refel'l'ed to in section 4, patents 
become void under the following circumi!tanceR, viz.: 

I. When patents have been issued to the pt·ejudice of the 
right!! of a third party (tercero ), in accordance with the decision of 

• 
a competent court of justice. 

2. Wlwn the patentee has allowed one year to elapse without 
having put into practice the indnstry or improvement for which the 
concession was made. 

3. When the patentee, after he has brought the industry or 
improvement into practice, abandons it for more than a year. 

4. When the products manufactured are inferior to the speci· 
mens presented, in consequence of adulteration or admixture of 
basel' materials. • 

• 

SEc. 11. Patents shall not be granted in the following cases, viz.: 
I. When the invention or improvement is contrary to prior 

rights, to public health and safety, and to good customs • 
2. When the conditions established by this law have not been 

properly complied with. 
• 

• 
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SEc. 12. 'The 1n·ivilege granted applies only to the moclus oper
a11tli or means of execution and of t>rolledure, and not to products 
whicl1 can be manufactured by another method, and therefore may 
be freely elaborated and brought upon tho market. . 

SEc. 13. Auy }Jerson has right to impi'Ovc the invention of 
another, but not to make use of tho pl'incipal invention, without 
the permission of the inventor; the iuvento1· 111 his tum can as lit· 
tie avail himself of tho imJ>I'Ovements macle by another }>ersQn 
witlwut his consent. 

:;Ec. H. I•'o1· each pateut granted a duty Ol' tax varying f1·om 
fh·e to fifty J>Csos shall be paid :umually iu advance IJy tbe Jl:ll('JJ. 
tee to the national tJ·caSIIlj' during the term for which the privilt•ge · 
l1as been gran ted. 

Snc. 15. 'Vhen the term for a patent expi1·es, tho tlescriptioul! 
of the author or inventor shall be published, and copies of the 
drawings or models may be furuished to J>ersous who apply for 
them, at theh· own cost. From that time forward the respecth·c 
J>rocess or method shall be conMidered as public property. 

SI-:c. 16. Violation of the privileges of the }Jatent(•c th1·ough 
falsification, imitation, etc., of the articles patented, shall be pun
ished in conformity with tho di1·ections coutained in the Penal 
Code. 

SEc. l'i'. The executive has right ta make concessions in favor 
of undertakings (empresas) of a useful public chamctcr, or of such 
undertakings as have for object the introduction of new industrit•s 
or improvements in those which arc ah·eady tmwticcd. 

SEc. 18. 'l'hesc concessions can be of tho following description: 
:Exemption from, or reduction in, payment of duty fot· the intro· 
duction of machinery Ol' material ; free use of buildings or public 
land during the term of the concession ; exemption from the mili
tary service for operatives engaged in industries to which the eon· 
cession refers ; subventions and bounties in money, when the cir
cumstances of the treasury may permit. 

In case of immunity from or reduction in the duties, the direct· 
ors or managers of the favored undertaki!lg, in order to obtain the 
despatch of the commodities, shall present an application to the 
respective custom-house containing the following points of facts : 

I. That the undertaking belongs to the distinct class for which 
concessions have been made. 

2. 'l'hat the articles for the despatch of which application is 
made, do not exceed in quantity tbe requh·ements or conditions of 
the undertaking itself. 

• 

• • 

• 
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• 

3. '.ro state the namo of the vessel that carries the commodities 
nnJ to indicate the nuU'ks ami number of the packages. ' 

4. 'l'o pa·esent a list of the merchanclisc laid up in tht'ir maga. 
zineM, stating also what has been previously introduced at11l depos. 
ite<l. 

[Tho residue of section 1 8 and tlw whole of section 1!) prescribe 
tho mHthotls allll pi'Occedings by which such concessions as aro 
nwntionccl in sectionR 17 :mel 18 may be obtained ; but do not 
affect the l:l.w of patents.] 

S~o:c. 20. Special concessions cannot he granted for the intro. 
unction of machines for domestic usc (uso domcsticv), and other 
conmwn commercial articles. 

~hw. 21. Tho concession granted in favor of a certain urHlcr
takiug shall be aunullcu if it becomes knowll' that conunerco is 
carded on witl1 the raw· matea·ial introduced. 

SEc. 22. Iu the case JH'OYitled against in tlw preceding St'ction 
the interestecl party, besides the loss of the concession, shall pay 
tho duty corresponding to all the commodities imtJortcd anJ 40 
per cent. on the total amount. 

Sm.:. ~:3. Concessions become also void in the following cases : 
1. 'When tho term has expia·cd within whieh tho directoa·s of 

the undertaking had bouutl themselves to establish the proposed 
industry or impa·ovement and to put it in opemtion. 

2. \Vbcn, after having been established, an undertaking is a ban· 
doned for more than a year. 

SEc. ~~. Sections 4:36 and 437 of the chapter 2, title X, of tho 
Fiscal Code, book 1 arc abolished. 

'l'his law shall be transmitted to the cxer.utivo for publication 
and execution. 

Done in the Chamber of the Legislative Assembly at Guatemala, 
l\Iay 21, 1886. 

Furnished for tlds toork from tlte collection of Patent La10s, of 
JJlr. w: E. Ricltm·ds • 

• 

• 



IIAWAIIAN KINGDO)I. 2lll 

HAW AllAN J[lNGDOH. 

Civil Code.* 
SECTION 2ii5. '!'he minister of the inttJriot·may, with the nppt•oval 

of the King, issue a patent to the inventor or improvct· of any 
machine, manufactut·c, or other work of art calcuhltctl to pt·omoto 
the iutcrcsts of science, agt·iculturc, or manufactut'cll, and m::ty 
therein grant to such inventor or improvcr the l!Xcl.tsh·e usc ami 
benefit of Lis inveution or improvement fot· any term of years, uot 
exccciling ten, that may be specilietl in !mch patt·nt. 

SEc. 250. Every such inveutor or impron•t• shall, L(!fnt·l~ l'l'l'eiv· 
iug a patent, deliver to the minister of t.lae iuteriut· a full aiHI elL•at• 

desct·iption in 'nitiug of his itwcntiun ot· impt·on•nwut, to15etlwr 
with the mot.le of using or applying the same to the purpose fur 
which it is intended, and the manner and pt·uccss of making, ~~on· 
stt·ucting, or <:ompountling the same, aml in cJaMc of auy machiue 
he shall also furnish, in atl,Jition to the written ue~:~cription, accurate 
urawiugs aml a complete mollcl thereof. 

Act to reyulate tl1e Issuing of Pate1ds. August 2!.l, 1884:. 

De it enacted Ly the King and the Legislative Assembly of tho 
Hawaiian Islands, in the Legislatm·e of the IGugdom assembled: 

SEC'l'Io:s- I. All patents shall Lc issued in the name of his 1\lajesty 
the IGug, under the seal of the interior department, and shall be 
signed by the minister of the intcl'iot• and countersigned by the 
connnissioner of patentfl, and they shall be recol'dt•d, togethct· with 
the ~pecilications, in the oflicc of tho interior department in Looks 
kept for that pm·pose. 

SEc. 2. :Evet·y patent tshall contain a short title or description of 
the invention ot· discovery, em·rectly indicating its nature and 
design, and a gt·aut to tho patentee, his heirs or assigns for the 

* 'l'he exhibit of the IInwuiiun Patent 
Laws given in Curpmaels' I>utent Laws 
of the Wurlu, presents only sections 2:.i5, 
25t\, nnu 2:.illa, of the Ch·it Cotlo, ns 
amended (or added), by subsequent legis· 
lation. But section !) of the act of 1884, 
given in the text, as will be seen, repeals 

• 

the amendatory legi~lntion; the efl'cct of 
which n•penl oll\'iuusly is, to r,estorc scr· 
tions 2GCi and 2r.G in their original form, 
so that the~e eectionR, with the net of 
1884, constituted, nftcr the passage of the 
latter net, the patent law of the king
dom • 
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term of ten years, of tho exclusive right to malw, usc, and vend tho 
invention or discovery throughout tno Hawaiian Islands, rcfcl'l'inrr 

0 

to tho specification for particulars thereof. A copy of tho spcei-
ticatious and tlt·awings shall be annexed to tho patent and be a part 
thereof. 

SEc. 3, Any person who has invented or discovered any new 
and useful art, machine, manufacture, Jll'occss, or composition of 
matter, or any new and useful improvement thereof not known or 
used by others in this country, and not pat3ntcd (or described in 
any }Jrintcd publication) in this or any fot·cign country before ltis 
invention or discovct·y thet·eof, may, upon payment of tho fees 
requi1·cd by law and othet· due proceedings ltad, obtain a patent 
therefor: Provideu, however, That any pc>rson who has invented or 
discovered auy new aml useful at·t, machine, m:mn.racturc., }Jrocess, 
ot· composition of matter, or any new and useful imJlrovement 
thet·f'of, and has recei vet! a patent or patents therefor from any 
foreign government, may also obtain a patent therefor in this 
country as provided above, unless the thing patented has been 
intt·oduced into public usc in the Hawaiian Islands fo1· more than 
one year pt·ioJ' to the applieation fot· a patent. Bnt every patent 
gmntetl fur an invention which bas l1een previously patented in 
a foreign countt·y ~;hall b..: RO limit{•d that it shall not continue 
longer than the time of the expimtion of such fo•·cign ]latent, ot· if 
there arc several foreign patents it shall not oontinuc longct· than 
the time of tho expi1·ation of the one with the Hhortest unexpit·etl 
term, and in no case ~;hall it lw in force more than ten years. 

SEc. 4. Before any invcntot· or discoverer shall receive a patent 
for his invention or discovery he shall apply therefor in writing to 
the ministet· of the interiot·, and shall file in tho office of the interior 
department a written description of the ~;amo and of the manner 
and process of making, compounding, and using it, in clear, concise, 
and exact tel'ms, antl in case of a machine he Hltall explain the 
principle thereof and of the manner in which he has applied that 
pl'inciple so as to distinguish it from other inventions, artll he shall 
particularly point out and distinctly claim the part, improvement, 
or combination which he claims as his invention or discovery. 
'Vhcn the nature of the case admits of drawings, tho applicant shall 

· furnish them, as set forth in section 2. "'hen the invention or dis
covery is of composition of matter, the applicant shall furnish a 
specimen of ingredients antl of the composition, sutlicient in quan
tity for the purpose of exp{'rilllt'nt. In all cases which admit of 
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representation by model the applicant shall, if rcquircll, furnisu a 
model of convenient size to exhibit auvautageously tho several parts 
of l1is invention. 

SEc. 5. Tho applicant shall make oath tltat he believes himself 
to be the original nnu first inventor or discoverer of the art, 
machine, mnuufaetnre, composition, or improvement for whic4 he 
solicits a patent, and that he docs not know or believe that tho same 
was ever before known or uscu, anu shall state of what countl·y be 
• • • 1s n Clttzen. 

SEc. G. On filing of any such appli'!jltion and the payment of tho 
fees required hy law, the connnil:!siouer of })atents !Shall examine 
tho alleged new invention or discovery, and if upon such exami· 
nation iL shall appear that the claimant is justly entitlcll to a patent 
unt.lcr the law, anu that tho same is sufficiently useful and import· 
ant, he shall report accordingly to the tilinister of the interior, who 
shall cause a patent to be issued therefor. 

Sxc. 'l. Any person who makes any new invention or discovery 
anll desires further time to maturo the snmc, may on payment of 
the fcc requit·cd hy law file in the intcl'ior department a caveat 
t~ettiug forth the Ul•sign thereof and its distinguishing character
istics, aml Jll'aying protection of his right until he shall have 
maturcu the invention. Such caveat shall he 1n·eserved in secrecy 
nml shall be operative for the tct·m of one year from the filing 
thereof. 

!:lEe. 8, The commissioner of patents shall be appointed by the 
minister of the iuteriot·, anll s·hnll examine and report on all 
applications for patents, nntl shall receive for such scrviees a fcc of 
twenty uoll:ns for each application examined nnd reported by him, 
which fcc shall he pait.l by the applicant in au vance. In addition to 
this fcc tho following fees shalllH.! charged all applicants for patents ; 
upon filing each original application for a patent, five dollars ; ana 
upon issuing a tmtcnt, five dollars; and five dollars shall be 
chat·gctl for the filing of a caveat. 

SEc. 9. This Act shall take cl1'cct and hccomc a law from and 
after its ]>11Llication, antl "An Act to amend sections 255 and 25ll 
of the Civil CoJc, an<l athl a new section to tlw Civil Colle to he 
uumbcrcJ Section 25G A," approved the 22tl day of June, A. lJ. 
18GB, is hereby t·cpcalcu. . 

Approved this 29th day of August, A D. 1884. 

· KALAKAUA REX. 
From 32 Pat. O.tJ: Gaz. 7 71. 
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HAYTI. 

According to a report of l\fr. St. John, of tho Dritish Legation, 
publislwd October 'l, 1873, in 4 Pat. O.JJ: Gaz. 373, the Republic of 
Hayti had not, at the time of hi~ writing, any l:iw or practice in 
t·cgard to granting patents for inventions. 

HEUZEGOVINA. 

Sec AusTnrA-IIuxGARY. 

JlOLLAND. 

Sec N ETIIERLANDs. 

' 

• 
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JIONGKONG. 

Ordinance No. 14 of 1SG2. • 

Title. An ordinance for granting patents for inventions within 
iliiscolony. , 

I+eamble. 'Vhercas patents for inventions granted in England 
nrc not usually extended to the colonies, and it is expedient that 
power shoultl be vested in his Excellency tho Governor, with tho 
advice of tho Executivo Council to grant letters r1atont for tho 
exclusive usc of invention::! within this colony, for which letters 
patent have already been gmntecl in England. Be it therefore 
enacted by his Excellency the Governor of IIongkong, with· tho 
advice of the Legislative Council thereof, as follows :--

I. Authority to oumers oj' inventions to petition for letters 
patent. It t:~ltall he lawful for the inventor, or for tho owner by 
assignment or otherwise, from any inventor of any invention or of 
the l•xclusivc right thereto within this colony, to petition His 
Excellency the Governor for letters patent for any invention for 
which letters patent have already been granted in England ; and 
such petition may be in the form set forth in schedule A, hereto. 
Every such petition shall be accompanied by a speeitiea.tion of the 
said invention, illl•ntical as far a~ practicable with the Flpccification 
filed on the petition for lcttet·s patent fo<· the snit! invention in 
Englancl, and 1Jy a declaration which may be: in the fonn set forth 
in ,;chc!lule B, m· in such othet· form not being ll''ls specitic as to the 
gon•rnc•r shall appear proper. 

II. Petition, spccUicatioll and declaration to be .fi.lecl in office 
c:f' coluniat secretary, and to be advertised. Such petition, specifi
cation and declaration shall he filed in the ofiice of tho colonial 
secretary, aml notice thereof, and of any intention to apply f.Jr 
such letters patent, and of thl• time of the sitting of the Executive 
Council befot·e which tltc matter of the petition will como for decis
ion, together with stteh other particular:.; as the governor shall 
require, shall he inserted twice in the Ilongkong Gov~rnment 
Gazette, and shall be otherwise ad vcrtised as the governor shall 
direct. 

III. Governor i•t council to [}rant letters patent. His Excel• 
iency the Governor, with the advice of the said Executive Council, 

-
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shaH, at. tho sitting to be so appointed for ,deciding on such petition 
for lottet·s patent as aforesaid, or at any adjournment thereof 
determbe on such applieation for letters patent, and grant or refus~ 
the prayer of the said petition as shall appear expedient, and for 
such time or times not exceeding tho then duration of tho letters 
patent for tho said invention, or for any less period, and subject to 
such conditions in all respects as to His Excellency tho Governor 

' with the ad vice of the said Executive Council shall seem fit. The 
said letters patent may be in !luch form as is prescribed l1y the 
Patent I.aw Amendment Act, 1852, of tho Imperial Parliament, or 
as ncar thereto as circumstances will 1)ermit. 

IV. .E;tf'ect of sue/~ grant. I.cttcrs patent to be granted under 
this ordinance shall confer all the rights and privileges, and sha;l 
subject the grantees thereof to all tho provisions. affecting lette1·s 
patent in England, as fully as if the same had been gr:mtcJ with an 
extension thereof to this colony hy Ilet· 1\Iajesty, under the provis
ions of the statutes now in force in England, or as ncar thereto as 
the cii·cumstanccs of this colony will admit of. 

V. 11 'fum and lwlo letters patent may be granted fur an extended 
period. In case Her 1\Iajesty shall, by tbe advice of the judicial 
committee of Hoi' l\l:l.jcsty's Privy Council, extend the privileges 
of any letters patent in England for any invention for any periotl, 
it shall be lawful for His Excellency tho Govemor, with the advice 
of the Executive Council, to extend in like manner such letters 
patent, if alrea<ly granted for this colony, or otherwise to grant 
original lcttt'rs 1)atent for a like cxtl'ndcu period for the same 
• • mventwn. 

SCHEDULE A. 

I•'OR:d OF Pt:riTIO!f, 

T!J\l humble petition or A. D. [or, {18 the Ca.!C may be, of c. D., m o,qenlfor A.B.], 
&c. 

l'h!!t your petitioner [or, a.q ll1e case IIW!/ b,•, that A. B., of 1vltom your pctitirmer i& 
the aoent, assionee, e:ur.utvr or adminu<fralor], hn~ obtained Her lllajcsty's lcttcr·s pat· 
t•nt, d:ltcd the day of , 18 , for [.,tate lite Iitle of tlte invention a8 

!II'Wti<•d], and thnt such letters patent are to continue in forco far years from 
· the dny of , 18 • 

That your petitioner believes that the said in\·cntion is not now, nnd has not 
hitherto been publicly used in this colony. 

'l'hnt the Collowing is the descriptio!' 'lf the said invention [here Blate tlte parlicll· 
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ars alwrtl.v i11 accorda11cc w1th tlic IJ>ccljication on tvltic!£ tlie letters patent in En!Jla11d . 
toerc grauted.] 

Your petioner therefore prny~ for le11ve to file 11 Rpccificlltion of tho s11id inveniion 
pur8Ullnt to the provisions of Ordinance No. 14 of lSG:.!. 

And your petitioner will ever pray, &c. 

SCIIEDCLI~ D. • 

• 

I [l1ere inse1•t name, condil on, anuplarc of rcsi<lmre] do solemnly nnd sincerely 
tl~clare that I am [or if made by an ayml, llwt .A. B., of is] in possession nbso· 
lutely [or if made in re&p!cl of a locally colttined wlrrc.,l, then tt•illlin the colo11y of 
Holi!Jkong, or accOI'Iliii!J to filet] of nn invention for [.•fnle tltc 11aluro of tliC im•enti01& 
;,, terms of tlte English pnlmt], and whkh hl\'cntion I believe will, in all probability, 
be of great public utility within Uonglwng; and that the same is not publicly used 
within the said colony ; and that to the best of n1y lwowlcdgc nnd belief, the instru
ment in writing under my band hm·eunto anno:otcd, particularly describes nnd nscer
tains the nature of the said iu\·ention, uutl iu whnt manner tho sumo i~ to be p~r
formcd. 

Dutcll the day of , 18 • 

• 

(Signe1l) 

Ft·om Carpm. Pat. L. of 1Vorl£l, p. 26·1, 
• 

• 

HU~GARY. 

Sec AusTmA·liUNGAin', 

• 

• 

• 

• 
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Act No. 15 of (May 17~) 1859. 

It is enacted, &c. 
I. Inventor may 1Jetition for leave to file specification. Fo1'1l1, 

&c., of petition. '!'he inventor of any new manufacture may 
petition the Governor General of India in council, for leave to file a 
specification thereof. Every 1:mch }lCtition shall be in writing in the 
form or to the effect mentioned in the schedule hereunto annexed, 
and shall he signed by the petitioner or (in case the petitioner shall 
be absent from India), by an authorized agent, and shall state the 
name, addition, aml place of residence of the petitioner, and the 
nature of the invention. 

1 a. For tlte purposes o.f tlds act, a JWlO manufacture sltalllJe 
cleeme£l to include any new and ori[linal pattern m• design, or appli
cation of suclt pattern or design to any mbstance or article of 
mamtfacture. 

[~orE.* This clnnse wos introuuc~d by Act No. 13 of 1872.) 
II. Order to file specification. Upon such petition the Governor 

General of India in council may make an order authorizing the 
petitioner to file a specification of the invention. 

III. Potoer to ?'lfer petition for inqui1·y and report. Before 
making such orJer, the Governor General of India in council, may 
refet· t1JC petition to any person or persons for inquiry and report, 
and such person or }Jl't'sons shall he entitleu to a reasonable fcc for 
such inquiry and report, to he pail! Ly the }lCtitioncr, the amount 
of such fee, in case of lli~pntl', to he sett.l<.!d 11y a judge of one of 
Her Majesty's comt.s of judicature in a summary manner. 

IV. Petitioner entitled to e~c:lttsive privilege for fow·tecn 
years jr01n filing specification. E.ctension of term. If, within 
the space of six calendar months f1·om the date of such order the 
petitioner cause a spccitication of his in\'cntion to be filed in manner 
hereinafter mentioned, the })etitioncr, his executors, administrators, 
or assign~>, shall be entitleu to the sole and exclusive privilege of 
making, selling, and using the said invention in India, and of 
authorizing others so to do, for the term of fourteen years from tho 
time of filing such specification, and for such further te1·m (if any) 

• The notes thus printeu arc from Carpmnels' edition, 
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not exceeding fourteen years from the expiration of the first four
teen years, as the Governor General of India in Council may think 
fit to direct, upon petition to be presented by such inventor, at any 
period not more than one year, and not l<1ss than six: calendar 
months, before the expiration of the exclusive privilege hereby 
granted. 

4a. Provided tlwt in tlte case of patterns and cles·igns, or the 
application tlwreof to any substances or articles of marwfacture, 
such privilege s!Lall be grantecl for tlw temt of t!tree years and no 
mm·e. 

(NorE. This clause wns introduced by Act No. 13 of 1872.] 
V. Orcler to file specification may be conditional. An order 

authorizing the filing of a specification, or for extending the term 
of such exclusive privilege as aforesaid, may be made subject to 
any such conditions and restrictions as the Governor General of 
India. in council may think expedient. 

VI. Specification to be in 1vriting anrl to de.~cribe the inten
tion. Every specification of an invention filed under this Act shall 
be in writing, ;md shall be signed by the petitioner, and shall par
ticularly describe and ascertain tho nature of the said invention, 
and in what manner the same is to be performed. · 

VII. Petition ancl spccffication to be left with secretary. To 
~e accompanied by cleclaration. .Date of delivery to be indorsed. 
Every petition for leave to file a specification and every specification 
filed under this act shall be lBft with tho secretary to the govern
ment of India in the home department, and every petition and speci
fication shall be accompanied by a declaration in writing, signed by 
the petitioner, in the form Ol' to the effect mentionccl in the schedule 
hereunto annexed, marked A and B re~pcctivcly; and if tho inven
tor be absent from India, tho petition ancl specification shall also be 
accompanied by a declaration signed by the agent who shall present 
or file tho same, to the eflect that he verily believes that the lleclara
tion, purporting to be the declaration of the inventor, was signed 
by him, aml that the contents thereof are true, which declaration 
shall be in the form, or to tho effect mentioned in the said schedule . 

• 
'l'hc date of the delivery of every such petition and specification 
shall be indorsed on the same respectively, :md shall also be recorded 
at the office of the saitl secretary. 

VIII. False statement in declaration, punislwble as perjury. If 
any person who shall make a declaration under this act shall will· 
fully and corruptly make any false statement therein, he shall be 

• 

• 
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deemed guilty of perjury, and shall be proceedetl against, and upon 
conviction punished acco1·dingly. 

IX. Specification not to be ,filed before payment of fees. No 
specification shall be filed until the petition!.'r shall have paid all fees 
payable under this Act, including the fees (if any) of the person or 
persons to whom the petition shall have been referred for inquiry 
and report. 

X. Copies of specification to be delivere(l ancl dist1·ibutecl. 1o 
be open to inspection. At the time of delivering the specification 
for the 1mrpoge of being filed, the petitioner shall caused to bo 
ilelivercd to the said secretary five copies thereof, of which,,-

One shall be sent to and filed by one of the secretaries to the 
government of llengal; 

One shall be sent to and filed by one of the secretaries to the 
government of l!'ort St. George; 

• 

One shall be sent to and filed by one of the secretaries to the 
government of Dombayj and 

One shall be sent to and filed by one of the secretaries to tho 
government of the North-'V estern Provinces. 

A copy of such specilication shall be open at all reasonable 
times at the office of each of the saitl secretaries to public inspec-
tion upon payment of a fee of one t·upee. · 

XI. Book for tlte 't'egistry of petitions, specifications, d':e. 
A lJOok shall be kept in the office of the said secretary to the gov
ernment of India, wherein shall be entered and recorded every such 
petition and specification, and every order made upon such petition 
or relating to the invention therein mentioned. Every specification 
shall be numbered accon1iug to the order in which it is entered in 
such book; and a reference shall be macle in such book, in the margin 
of the entry of each specification, to every order relating to the invcn· 
tion, and to every petition, memorandum, or amended specification, 
which shall be filed under the JH'ovisions of section H. 

XII. Impection of registry boo!.:. Oert{fied copy of entry to 
be given. Such book, or a copy thereof, shall be open at all con
venient timrs for the inspection of any fJCrson upon payment of one 
rupee; and the said secretary shall cause a copy of any entry therein, 
certified under his lmnd, to Le given to an; person requiring the 
same on payment of the expense .of copying. 

XIII. [ Repealecl by Act No. 12 of 1876.] 
XIV. In what cases petitioner may apply to file amended 

specifications. Ejf'ect. If after the filing of the specification the 

• 

• 
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petitioner shall have reason to belillve that, through mistake or 
inadvertence he has erroneously m~i!c any mis-statement in his })eti
tion or speei!ieation, or inclndcd therein something which at the 
date of his })Ctition was not new or whcr'lof ho was not tho inventor, 
or that such specification is in any particular uefectivo or insutlicient 
he may petition tho Governor General in Council for l.Javo to file a 
memorandum, l)Ointing out such error, clcf~;ct, or insufiicicncy, and 
disclaiming any part of the alleged invention, or in case of any 
defect or inaufficiency of the specification for leave to file an 
amended spcciti.eation. The pttition shall state how tho error, 
defect or insufiiciency occurrell, and that it was not fraudulently . 
intended, and sh~ll bo accompanied hy a dcclamtion in writing 
signed by the petitioner, and if he be absent from India, by his 
agent, stating that the contents of such petition arc true, to the best 
of his knowledge ani!. belief. Upon such petition the Governor 
General in Council may make :m onler allowing such memorandum 
or 1\mcndcd specification to he filed. All the provisions of sections 
X., XI., Xll., nml XIII., applicaulo to the specifications, shall bu 
applicable to the petitions, orders, and memoranda or amcndctl spoeci
ficntions referred to in this section. An amendei!. specification 
filed under the provisions of this Act shall, except as to snits 
or proceedings relating to the exclusive privEege which shall ho 
pending at the time of the filing of snch.amende1l specification, havu 
the same effect as if it lmd been the speeificati<..u first filed ; pro-
vided that nothing contained in an amended specification shall 
extend or enlarge any exclusive privilege before acquit·ed. 

XV. No person entitled to exclllsive privileue, ~rJiten. No }ler

son shall be entitled to any exclusive privilege under the pt·ovisions 
of this Act · 

If the invention is of no utility, or 
If the invention, at the time of lll'csenting t]w 1wtition for k:we 

to file the specification, was not a new invention, or within thu 
meaning of this Act, or 

If the petitioner is not the inventor thereof, or 
If the specification filed or the amended spec,ification (if any) 

does•not particularly describe and nscct'tain the nature of the innm
tion, and in what manner the same is to be performell, or 

If the original or any subsequent petition relating to the inven
tion or the original or any amended specification contain a willful or 
fraudulent mis-statement. 

XVI. &elusive privileoe to cease if uovernmcnt cleclare tl,at it is 

• 
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mi.~cltiwous, d:c., or (upon breach of condition) tltat it sltall cease. 
Evm·y exclusive privilege unde1· this Act shall cease if the Governor 
General of India in Council shall declare tl1at the same, or the mode 
in -;vbich it is exercised, is mischievous to the State, or generally 
prejudicial to the public; or if a breach of any special condition on 
which the petitioner shall be authorized to file a specification, or upon 
which the term of !he exclusive privilege shall be extended, shall be 
proved to the satisfaction of any of Her 1\Iajesty's courts of judic
ature, and if tho Governor General of India in Council shall there
upon declare that such e·.<clusive }1rivilego sl1all cease. 

XVII. Importer 1:ot "inventor. 'l'hc importer into India of a 
new invention shall not be deemed an inventor within the meaning 
of this Act, unless he be the actual inventor. 

XVIII. Foreign ilwentor. A foreigner, whether resident abroad 
or not, may petition for leave to file a specification under this Act. 

XIX. An invention not pnblicly used or known deemed a nez~> 
invention. Iuwwlcdgc of invention fraudulently acquired.--Pro· 
viso. Public use by actual inventor. An iuvention shall be 
deemed a new invention within the meaning of this Act, if it shall 

• 

not, before the time of applying for leave t.o file the specifiention, 
have been publicly used iu lnrlia or in any part of the U nitcd King
dom of Great Britain and !l"eland, or been made publicly known in 
any part of India or of the United Kingdom hy means of a publica
tion, either printed or written, or partly printed and partly written. 
The public usc or knowledge of an invention, prior to the applica
tion for leave to file a specification~ shall not be deemed a public 
usc or knowledge within the meaning of this section, if the knowl
edge shall have been obtained surreptitiously or in fmud of the 
inventor, or shall have been communicated to the public in fraud of 
the inventor or in breach of confidence: provided the inventor shall 
within six calendar months aftm· the commencement of such public 
usc, apply for leave to file his specification, and shall not })l'cviously 

' have acquiesced in such public use; provided also, that the usc of an 
invention in public by the invento1· thereof, or by his servants or 
agents, or by any other person by his license in writing, for a period 
not exceeding one year prior to the date of his petition, shaH not 
be deemed a 1mblic usc thereof within the meaning of this Act. 

XX. Lwcntor ltavin,q obtained .Englislt letters patent to peti
tion witMn twelve montlts. Invention, not publicly known, or used 
to oe clcemcd new. TV/tat to be stat eel ·in suclt petition. .Duration 
of exclusive privilege. If an inventor who, prior to the time of 
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applying for leave to file a specification of an invention under this 
Act, shall have obtained Her Majesty's letters patent for tho 
exclusive use of such invention in the U nitecl Kingdom, or any part 
thereof, shall, within twelve calendar months from tho }lassing o£ 
this Act, or within twelve calendar months from tho d:\te of such 
letters patent, petition tho Governor General of India in Council 

• 

for leave to filo specification of such invention (which petition shall 
bo in writing, in the form or to the effect mentioned in the sched
ule), the invention shall be decmecl a new invention within the 
meaning of this Act, if it was not publicly known or uscrl in India at · 
or before tho date of the petition for such letters patent, notwith
standing it may have been publicly known or used in some }J:trt of 
the United Kingdom or in India before the time of his petitioning, 
under this Act, for leave to file the speeilication: Provided tho peti
tion for leave to file tho specification shall state that sucli letters 
patent have been granted, and shall also state the date thereof and 
the term during which the same are to continue in force : Provided 
also, that an exclusive privile'ge obtained under f.he provh;ions of 
this Act by an inventor who has obtainerl Her Majesty's letters 
patent for the exclusive use of such invention, shall cease to have 
effect, if such letters patent be revoked or canceled; and that no 
such exclusive privilege shall extend beyond the term granted by 
such letters patent unless the same shall be renewed, in which case 
the exclusive Jlrivilego may be renewed undC>r this Act for the 
extended term or any part thereof. 

XXI. Saving of rigltts, before 1855. No exclusive privilege 
obtained umler this Act shall entitle the owner of such privilege to 
exclude any person from using the invention, who, prior to tbe 'ith 
day of July, 1855, used the same in India. 

XXII. .Action .for 'infringement. An action may be maintained 
by an inventor against·any perHon who, during the continuance of 
aP exclusive privilege granted by this Act, shall, without the 
lie .•se of the said inventor, make, usc, sell, or put in practice the 
sai. nvcntion, or who shall counterfeit or imitate the same. Pro
vided that no such action shall be maintained in any court othm· 
than the principal court of original jurisdiction in civil cases within 
the local limits of whose jurisdiction tlle cause of action shall accrue 
or the defendant shall reside as a fixed inhabitant. 

XXIII. IJefect in specification or petition, or 1cant of novelty 
in invention, &:c., no defense to action for infringement. Actu(ll 
use of before petition, a defense. No such action shall be defended 

I. 18 
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upon the gl'Onncl of any defect or insnfliciency of tho specification 
of tho invention, nor upon the g1·onnd that the original or any sub
sequent petition relating to the invention, or tho original or any 
amcncbd specification, contains a willful or fraudulent mis-state
ment; nor upon the ground that the invention is not useful; nor shall 
any s~ch action be defended npon the ground that the plaintiff was 
not the inventor, unless the defendant shall show that he is the act
ual inventor, or has obtainctl a right from him. to usc the invention 
either wholly or in }Jart. Any such action may lJe dcfem1cd upon 
the ground that the invention wns not new if tho person mal•ing the 
defense, or some person through whom he claims shall before the 
date of the petition for leave to file the specification, have publicly 
or actually used in India or in some part of the United Kingdom, 
the inv~ntion, or tl1at part of it of which the infringement shall be 
proved, but not otherwise. · 

XXIV. Appl-ication to courts tu annul exclusive privilege 
because £nventio~1, of no utility.: or not new; or petitioner not the 
inventor; or invention not describe!l in spcc{fication; or fraud, 
&c., in petition or .qpecification j or -insufficient desc1·iption of 
part of 'invention in spec{!7cation. It shall l1e lawful for any 
person to apply by motion to any of U<;r l\Iajesty's courts of judi<:
ature for a rule to show ca.usc why the court should not declare that 
an exclusive privilege in respect of an invention has not 'Leon 
acquired under the provisions of this Act by reason of all or any of 
t.hc objections following (to be· specified in the rult•) ; that is to 
say: 

That the said invention is of no utility, or, 
That the Raid invention was not, at the time of preseuting tho 

. petition for leave to file·the S})ecification a new invention within the 
meaning of thiR Act, or, 

That the petitioner was not the inventor thereof, or, 
That the specification filed, or the amended SJWcification (if any) 

doe~ not particularly dnscribe and ascertain the nature of the 
invention, or in what manner the same is to be }Jcrformed, or, 

That the petitioner has knowingly or fraudulently iueludc<l in 
the petition 01· specification, or amended specification, as part of his 
invention, something which was not new or whereof he was not the 
• • mventor, or, 

That the original or any subsequent petition relating to the 
invention, or the original or any amended specification, contains n. 
willful or fraudulent mis-statement, or, 

• 
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· That some part of tho invention, or tho manner in wlJich that ; 
part is to be performed, as described in the specification filed, or the 
amended specification, is not thereby suiliciently described and 
ascertained, and that such defect or insufficiency was fraudulent 
und is injurious to tho public. 

XXV. Like application as to part of an invention. Any 
person may, in like manner, apply to any of Her :Majesty's courts 
of judicature for a rule to show cause why tho court should not 
declare that an exclusive privilege has not been acquired under tho 
provisions of this Act in respect of any part of the invention to be 
specified in the rule by reason of all or any of the objcetions follow
ing (to be specified in the rule), that is to say,-

That such part of the iil\'cntiou is wholiy distinct from the other 
part thf}reof, and is of no utility, or 

That such part of tho invention was not, at the date of the peti· 
tion for leave to file the specification, a new invention within the 
meaning of this act, or 

'l'hat tho petitioner was not tho inventor of that l):lrt of tho 
• • mventwn, or 

That that part of the invention, and the manner in which it is 
to be performl•(l, hi n• .t sttftic 1tly described and ascertained in tbc 
specification tilc!l ot· tho a me ,ted speeitication, aml that such defect 
or insufficiency is injurious to the public. 

XXVI. Application by advocate yazaal on breach of special 
condilion. It shall be lawful for the :ill vocate general at any of tho 
Pt·esidencies of Fort 'Villiam in llcugal, Fort St. George, and llom
hay, or any other pt.'rson, by order of the Governor General iu coun
cil, to apply to any of the said courts of judicature for a rule calling 
upon the petitioner, his executors, administrators, or assigns, to show·~ 
cause why the q•testion of tho breach of any special condition upon 
which the leave t,o tile a specification has been gr:mtetl, or any other 
question of fact on which the revocation of the-exclusive privilege by 
tho Govcrrwr General in council under the power hereinbefore 
rcservecl may, in tho judgment of the said Governor General in 
council, depend, should not be tried in the form of an issue dirccte<l 
by tho said court; and if the rule be made absolute, the court, unles~ 
the breach or other matter of fact be admitted, may thereupon 
direct such i:-:suc to be tried, and certify the result of such trial to 
tho Govcmor General in council ; the costs of such trial, and also 
the costs of any proceedings in any of the said courts of judicature 

• 

' 
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under the provisions of this Act, shall be in tho disereti0n of the 
court. 

XXVII. Service of procealin[JS on all persons intercste(l. N otico 
of any rule obtained or proceeding taken under either of the last 
three preceding sections shall be served on all persons appearing to 
be vroprietors or to have shares or interests in the exclusive privilege 
under the provisions of section XXXV. of this act, and it shall no~ 
be necessary to serve such notice on any other persons, 

XXVIII. Sup1·eme court may direct issue for trial to otlter 
courts. ]{ew trial. Any of the said courts of jndicature, if it think 
fit, may direct an issue for the trial, before the same court or any 
otlwr court of judicature, or any principal court of original jurisdic·· 
tion in civil cases of any question of fact arising upon an applica
tion under sections XXIV., XXV., or XXVI., of this act, and such 
issue shall be tried accordingly in a summary manner, and if the 
issue be directed to another court, the finding shall be certified by 
the court before which the same was tried, to the court directing 
the issue. If the issue be directed to any courts of judicature, the 
court by which the issue is tried may, before the fintling is certi
fied, direct a new trial of such issue according to the usual course 
antl practice of such comt. If the issue be directed to any col1rt 
other than !'. <;ourt of judicature, the finding shall not be subject to 
appeal, but the evidence taken upon the trial shall Le recorded, and 
a copy thereof, certified by tliC jndge, shall be, transmitted, together 
with any remarks he may think fit to make thereon, to tho court 
by which tho issue was directeu; an<l such court may either act 
upon the decision of the court which tried the issue, or direct a new 
trial if it should appear necessary. 

XXIX. Judument. Costs. If it shall appear to any of the 
said courts of judicature at tho hearing of any applicn.tion under 
the provisiom: of sections XXIV. or XXV. of this act that, by 
reason of any of the objections therein mentioned, the said excln
sive privilege in the invention or in any part thereof has not been 
acquired, tho court shall give judgment accordingly, and sl1all make 
such order as to the costs of and consequent upon the application as it 
may think just; aml thereupon the petitioner, his executors, admin-
istrators, all(l assigns shall, so long as the judgment continues in 
force, cease to be entitled to such exclusive privilege. 

XXX. Amendment of specijicatiun by court. Proviso. If tho 

• 

• 

court, at the hearing of any such application as last aforesaid, shall ' 
think that tho pctition!1r has, in the description of his invention in 
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tlw petition or speciGcation, or nmcnuell specification (if any) 
included something whieh at the date of the petition was not new 
or whereof he was not the inventor, or that. the specification is in 
any particular defccti ve or insuflicicnt, but tl1at the error, defect., or 
insutlicicncy was not fraudulently intendod, the court may adjudge 
the said exclusive privil<>gc to have been acquired and to be valid, 
save as to part thereof affected by such error, defcctorinsufllciency, 
or if the court shall think that the error, defect, or insufficiency can 
be amended without injury to the public, they may adjudge the 
exclusive privilege in the whole of the invention to be valid, and 
may, upon such terms as shall appear reasonable, order the specifi
cation to be amcmled in any of the said particulars; and thereupon 
the petitioner, his executors, administrators, or assigns, shall, within 
the time limited by the said court for the purpose, file a Rpccifica
tion amended according to such order : Provided that no such 
amcudcc1 specification shall have the effect of extending or enlarging 
the exclusive privilege before acquired. 

XXXI. Mis-statement in t!te petition, if not fraudulent, not to 
defeat the p1·ivilc[Je. An exclusive }H'ivilegc shall not Lc defeated 
upon the ground that the petition contains a mis-statement, unless 
such mis-statement was willful or fmndulent. 

XXXII. Entry in Registry Book, of jud[Jment, dk, deelariny 
l>rivilege not to ltave been acqui1·ecl. 'Vhencver it shall be adjudged 
byany of the said courts or judicature that an exclusive privilege as 
to the wl10lc or any part of an invention has not been acquired, the 
said secretary to the government of India t>hall, upon the produe
tion of the judgment or onlcr, cause an entry t.hercof to be made in 
the said book hereinbefore uirected to Lc kept, and shall cause a 
reference to such entry to Le made in the margin of the entry of the 
specification contained in such book. 

XXXIII. In ~oltat case actual inventor entitlecl to assignment of 
an exclusive privilege ji·audulently obtained. If, upon proceedings 
instituted within two years from the tlate of a petition to tile a 
spccilication the actual inventor shall prove to the satisfaction of 
the principal coUI't having jurisdiction in civil case~, within the local 
limits of whose jurisdiction the defendant shall reside as a fixetl 
inhabitant, that the petitioner was not the actual inventor, and that 
at the time of the petition he kne·w or had good reason to believe that 
the knowledge of the invention was oLtaincd by himself OJ' by some 
other person, surreptitiously or in fraull of the actual inventor, or by 
means of a communication made in confidence by the actual inven· 

• 
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tor to him, ot· to any person through whom he derived such knowl· 
edge, tho court may compel the petitioner to assign to tho actual 
inventot· any exclusive privilege obtained under this Act, and to 
account for and p2.y over tho profits thereof. 

XXXIV. Particulars to be delivered. In any action for tho 
infringmu:mt of such exclusive privilege tho pbintiff shall deliver with 
his plaint particubrs of tho breaches complaineil of in the saiil action; 
and tho defendant shall deliver a written statement of the particu
lars of the grounds (if any) upon which he means to contend that 
the plaintiff is not entitled to an cxchtHi vc pri vilcgo in the inven· 
tion. In like manner, upon any application to any of the said 
eourts of judicature under sections XXIV., XXV., or XXVI. of 
this Act, the applicant shall deli vcr particulars of the objections on 
which he means to rely. At the trial of any such action or issue, 
no evidence shall be allowed to bo given in support of any alleged 
infringement, or of any objection impeaching the validity of such 
exclusi \'e privilege which shall not be contained in tho particulars 
dcliverell as aforesaid. If it be alleged that the invention was pub· 
licly known or used prior to the date of the petition for leave to file 
such specification, the places where and the manner in w:'.!ich the 
invention was so publicly known or used shall be stated in such par· 
ticnlars. Provided always that it shall bo lawful for any court in 
which the action or proceeding is pcmling or in which the issue is 
tried to allow tho plaintiff or clefonuant respectively to amend the 
particulars delivered as aforcsaiu upon such terms as shall seem fit. 

XXXV. Service of proceedings. A book shall he kept in the 
office of the secretary to the government of IncliP. in tho home 
department (such book to be open to inspection without fcc) 
wherein every person filing a specification under this Act, or any 
person to whom the cxolusivc privilege may bo assigned, shall canso 
to be stated some place in Inuia where service of any rule or pro
coedin!!-~ for the 1mrposc of cancollirw or revokinO' his exclusive ,_. 0 0 

privilege may be made, anu shall cause a reference to such entry to 
be made in the margin of the entry of the specification; and may 
from time to time cause any other place in India to be substituted 
by similar entry and reference. All such ruh·s and proceedings as 
aforesaid shall be deemed sufficiently served if a copy thereof bo 
left at tho place entered in such hook or (if any other place be sub
stituted for the same by entry in tho said book) at tho place last sub· 
stitutcd, by delivering tho same to any l1Cl'son resident at, or in 
charge of, such place: or, if there be no person resident at, or in 

• 
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charge of, such place, or if such place be not within t'uo local limits 
of tho jurisdiction of tho court, by causing such rule or proceeding 
to be sent by post, by a registered letter, directed to such person, at 
such plaue; aml if any such person shall neglect to make or cause 
to be made such entry, then service of Fntch rulo or proceeding may 
be affected by aflixiug a copy thereof to some conspicuous part of 
the court house, or in such other manner as the court may direct. 

XXXVI. lV!tat ej)'ect Act VL oj'185G to have. Act VI. of 
185G shall be of tho same force and effect in respect to every peti
tion and specification filed under the 1n·ovisions thereof heforo tho 
Act was repealed, and iu reganl to all proceedings consequent 
thereon or in 1·elation thereto, and for the pnl'}lOHo of everything 
dono under that Act while it continued in force, a~ if proviouHly to 
the passing of the said Act the sanction of llcr Majesty to the pass
ing thereof had been obtained and signitlcd in pursuance of the 
statute passed in the seventeenth year of the reign of Her :Majesty, 
entitled " An Act to provide for tho Govcmment of India," and as 
if the said Act had not l•ecn repealed, and the term of every exclu
sive privilege obtainetl under the saill Act is hereby extended, and 
shall continuo until the expiration of fourteen years from the time 
of the passing of this Act. No exclusive privilege obtained under 
the said Act by an irnp•)rtcr, not being the actual inventor, shall 
cease to have effect by virtue of the provisions of section XVI. of 
the said Act, if the invention be put in practice in India within the 
Jleriou of two years from the time of the passing of this Act. 

XXXVII. Stamp on petition. Every petition for leave to file 
a specification under the provisions of thi8 Act, or for the t-Xtcnsion 
of the term of an exclusive privilege, shall be written or printed on 
stamped p:tpcr of the value of one hundred rupees. 

37a. lV!wnever- by any law for tlte time being in force in tlte ... 
United I{ingdum, any person sltall be entWe!t in tlte United Klng-
dorn to an exelusive riy!tt in any pattern or clesign or tlte application 
of such pattern or design to any substance or article of manufac
ture, such person shall be entitled in British Indi<t to the sole and 
exclusive rigltt in suclt pattern or design or in such applicatiou 

' thereof; and shall be entitle<l in British India to the same civil reme· 
dies in respect of infringement tltcreo.f in Britis/, .ludia as those to 
wltich lte 1oouhl be entitled in the T]idtecll{ingdom in 1·espect of tlte 
infringement tltereof in the United Kingdom. 

[NoTE. This clause was introduced by .Act No. 18 of 1872.] 
XXXVIII. Interpretation. In the construction of this Act, 
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the following words and expressions shall have the meanings l1ercby 
assigned to them, unless there be something in tho subject or con
text repugnant to such construction. Number. 'V ords importing 
tho singular numbe,· shall include ~he plural number, and word:-J 
importing tho plural number shall include the l'ingnlar number. 
Gender. Words importing tho masculine gender shall include 
females. "Invention." The word "invention" shall include an 
improvenwnt. "Manufacture." 'l'hc word "manufactm·e" shall 
bo deemed to include any art, }Jrocess, (ll' manner of producing, 
preparing, or making an article, an<l also any article prepared or 
produced by manufacture. "Printed." Tho word "printed" shall 
include ''lithographed." "Inventor" and " .Actual inventor." 
Tho words "inventor" and "actual inventor" shall include the 
executorll, administrators, or assigns of an inventor or actual 
invent01·, as tho case may be. " .Assigns." The word "assigns" 

• shall include grantees of the sole usc or benefit in India of an inven
tion, or of the sole use of an exclusive privilege for a limited time. 
"India." 'I'lJC word " India" shall mean the territories which are 
or may become vested in Her :Majesty by the statute 21 and 22 
Viet. c. 106, entitled "An Act for the bettct· Goycrnment of 
India." " Governor General in Ovwwil." 'l'hc won1s "Gover
nor General in Council" shall include the "President in Council." 
"Secretary to t!te Government of India." 'l'ho words "Secretary 
to the Government of India" shall include any under-secretary to 
the said Government. "Jier Majesty'.~ Courts oj' Jiulieature.'' 
"Courts of Jiulicature." The cxpt·cssions "Hm· Majesty's Courts 
of J udieaturc" and "Courts of J udicatm·o" shall mean tho courts 
established by Royal Charter. 

• 

SUIIEDULE OF FORMS. 

---
Fom1 o•• PETITIOll, 

(See Section I.) 
To the Governor General of India in Council. 

The petition of [lwre insert name, addition, and place of residence] for leave to file 
a specificution under Act No. 

Shewcth, 
Tbnt your petitioner is in possession of nn invention for [state tlte title of the 

invention], which invention ho bclie\·es will be of public utility ; thnt he is the inven
tor thereof [or, cu the c<Ue may be, tlle <Usignee or executor or administrato1• of tlte 

• 
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inventor]; nnd thnt tho snmo is not publicly known or used in India or in nny part llf 
the United Kingdom of Great Britninand Ireland, to the bt!st of bh1 knowledge nnll 
belief. 

The followin~ Ia a description of the invention [llere describe it]. 
Your petitioner therefore prays for leave to tile a specification of the said invcn. 

tion pursuant to the provisions of Act No. 
And your petitioner, &c. 
Tho !lay of 

(Signed) 

FOR)! OF DECLARATIOS TO ACCOlJP.ANY Ptr!TJON, 

(Sec Section '7.) . 
I [here insert Mnll, atldition, anti place of ?'csitlenct'] do solemnly nnd sincerely 

declare that I nm in possession or an ioJYention for [~talc the title of tl!e invention a5 

i11 the petition]; that I belie\·e the snid invention will be of public utility; that I um 
tho inventor thereof (or, aH the ca.•c may be, the as.•ioncc or executor or administrator 
of tl1e invet~tor] ; and thnt the same is not publicly known or used in Indh~ or in any 
part or the Unitell Kingdom or Great Britain und Ireland to tl1e best of my knowle<lge 
nnd bl!lief ; nnd that, to the best of my I• now ledge anll. belief, my said invention is 
truly descl'ibed in my petition for leave to file 11 specification thereof. 

Tho dny of 
(Signed) 

FO!Ul OF DECLARATION TO ACCOliP.!XY Si•t:ClFICATIOS, 

(St-c Section '7.) 
I [ltcre in•erl name, addition, and place of resitlmrc] do Rolemuly and sinc~rcly 

declare thnt I arn in possession of nn invention for (.~l•tlc tltc nattu•e of the invention], 
whkb invention I believe will be of put.lic utility; that I nm the inventor thereof [llr, 
a., tlw c.ue ma11 Gc, ilte a8si911ec Ol' r~crott.Jr ur <!dmiuisirator of tl<e l'7tV(~ttor] ; nnd that 
the aamc is not publicly known or used in India or in any p•u't of the United Kingdom 
of Great Britain nnd Irelantl, to the best (>f my knowledge and belief; nnd that, to tbu 
best of my belief, the instl'llmcnt in writing umler my hand hereunto annexed par. 
ticulnl'IV de8·~t·ibes and asce1·tains tbc nature of the 5aid invention and in whut manner 

• 
the sumo is to he perforllled. 

The day of 
• ' (Signed) 

FORM OF DECLARATI!l~< CY AGEXT, WIIERE AN Jxn:xroR IS ADSEST FROM IXDJA. 

(&e Section 7.) ' 
I , o[ , do solemnly and sincerely declare that I have been nppointetl 

by the snid. , his ugcnt for the pnrpose of ; and I verily belie1·e thut tbc 
declarnlion purporting to be the declaration of the said , marl1~d ( ), wns 
signed by him, nod that the col\tents thereof nrc true. 

The day of 
(Signed) 

' 

• 
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Forot OF PETITION, 

(See Section 20.) 

• ' 

That your petitioner [or, as tltc case may be, I !tat .A. 11., of lCltom your petitioner is 
tlte assi91ue o1• exetlttor or administrator] has obtained Her Majesty's letters patent 
dated the dny of 1 for [state ilte title of tlte invention], and that such let· • 

, tcrs patent arc to continue in force for years, that your petitioner believes that 
the said invention is not now and has not hitherto been publicly known or used in 
India. 

The following is a description of the invention [llere de.Ycribe it]. 
Your petitioner therefore prays for leave to file u specification of the suiu invcn· 

tion, pursuant to the provisions of Act No. 
And your petitioner, &c. 
The day of 

(Signed) 

From Carpm. Pat. L. of Wm·lll, 2G7 • 

• 

INTERNATIONAL CONVENTION . 
• • 

• See close of Vol. II • 

-------

IRELAND. 

See GREAT BRITAIN AND IRELAND. 

' 

ISLE OF 

See GREAT BRITAIN AND IRELAND • 

• 
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ITALY. • 
• 

[X orE.* The Italian Law and Rr:Julations of tlte 31st of January, 1864, extended 
the Sardinian Law of tl1e 30tlt October, 18a'J, to tltc whole fll.n!Jdom o..f Italy. Ocr
tainscctions were repealed, aml all matters conrcminy patents were placed under tl/.4 
direction of t!te mi11istcr of agriculture, industry and commerce. 7'/te following is tlto 
law tlms amended, transitory provi.sions bciu:; omitted.] 

----·-----------------
rART I. 

RIGUTS DEitlVED FRO)[ I~VENTIO~S OR I~DUSTRU.L DISCOVEIUES, 

. .AXD T!TI.E THERETO. 

CllAl'TER I. 

Rights of Inventors. 

An.T. 1. The author of a new invention or discovery in industry 
has the exclusive 1·ight of working the same for his own profit dur
ing the time, within the limits, auu under the condition, prescribed 
by the present decree. 

'l'his exclusive right constitutes a patent privilege. 
AnT. 2. An invention or discovery is said to belong to industry 

whenever the immediate object is,-
1. A product or result relating to industt·ial pursuits; 
2. An instrument, machine, tool, engine, or any mechanical 

arrangement; 
3. A llrocess or method of manufacture; 
4-. A motor, or the application of any knoWll}JOWer to industl'ial 

purposes; 
5. Finally, the technical application of a scientific principle, pro· 

viUcd immediate results in indnstt·y arc obtainc(l thereby. 
In the latter case the patent is limited solely to those l'esults 

which arc expressly pointed out by the invonto1·. · 

• 

ART. 3. An invention or discovery in industry shall be consid
ered as new when not before known; or even when a generai notion 
of it existed, without the particulars necessary for putting it into 

• practlCe. 

" Notes thus printed urc from Curpmncl'd edition. 

• 

• 

• 

• 

• 
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• 

AnT. 4. A new invention or discovery in industry already pat
cntecl abroad, although it may have been published pursuant to the 
provisions of foreign legislation, confers OJ.! its author, or on his 
assigns, the right of obtaining a. Ntent in the kingdom, provided 
such patent be applied for before the cxpil·ation of the term of the 
foreign patent, and before other parties have freely imported and 
worked the same invention or discovery in the kingdom. 

ART. 5. Any modification of a patented invention or discovery 
gives the right to a further patent, but without prejuuice to the 
patent which already exists for the original invention. 

ART. 6. The following arc not patcutable:-
1. Inve11tions or discoveries relating to trades which arc con

tmt·y to law, morals, or public safety; 
2. Inventions or discoveries not relating to the manufacture of 

material objects; 
3. Inventions or <Uscoveries of a mere theoretical nature; 
4. All kinds of medicines. 

• CHAPTEr. II . 

Patcuts, t!tcir Force ancl JJuration, and tltc Fees to be paid. 

ART. 7. 'l'be legal titlll to the exclusive use of an invention is 
contained in a certificate [patent] dclivel·ed hy the government. 

The patent docs not guarantee the utility or reality of the 
invention or discovery as claimed by the }letitioner, nor docs it 
prove the existence of those properties which, according to law, an 
invention or uiscovery must possess in order to render the patent 
valid. 

ART. 8. Patents granted for new articles comprise the exclu
sive 1·ight of manufacturing and selling such articles. 

Patents ohtaine<l for the application to ::my breach of industry 
of a chemical agP.nt, }Woccss, methotl, instrument, machine, tool, 
apparatus, or mechanical arrangement of any kinu which has been 
invented or discoverctl, ('on fer on their holders the right of prcYent· 
ing others from making a like application. 

But whenever the patentee himself has supplied to others tho 
preparations or mechanical means whose exclusive use forms the 
subject of his patent, it is to be JH"esumcd that he l1as at the same 
time given to them the permission to usc them, provided there 
cxiots no agreement to the contrary. 

ART. 9. The p~tcntce, and those interested through him, may 

• 
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• 

obtain a certificate of· addition for any modification made by them 
in the original discovery or invention. Such certificate extends the 
effect of the patent to the modification for the whole term of the 

• 

patent. 
AnT. 10. Patents take effect with respect to third parties from 

the date and in the order of application. 
'l'he duration of a patent can never exceed fifteen years, nor be 

less than one year, always reckoning from the last day of one of the 
months of 1\lnrcb, June, September, or December, whichever next 
follows the day whereon the application is made, no account being 
taken of any fraction of a year, 

An·r. 11. The duration of a patent for an invention or discovery 
already patented abroad shall not exceed that of the foreign }lat
ent having the longest term, nor in any case shall the duration 
exceed fifteen years. 

AnT. 12. Patents granted for less than fifteen years may be 
prolonged for one or more years; the dnmtion, however, of the 
prolongation :::dded to the duration of tile original patent shall in 
no case exceed fifteen years. 

An·r. 13. The prolongation of a patent includes tile certificates 
of addition. 

AnT. 14. Patents granted in respect of applications made after 
the publication of the present decree, shall take effect in the whole 
territory of the kingdom, ancl be subject to a proportional tax, 
1myable at the time of the application, anu to an annual tax. 

The proportional tax silall consist of as many times ten lire as 
there nrc years in the duration of the patent applied for. 

'l'he annual tax shall be 40 lire for the first three years, G5 lire 
fot· the following three yea1·s, !>0 lire fot· tlw seventh, cightl1, and 
ninth years, 115 lire for the tenth, eleventh, anu twelfth years, anrl 
140 lire for tho remaining three years. 

AnT. 13. 'l'he fir~t annuity and the proportional tax arc to he 
pahl at the time of the application for a patent. 

The other annuities are to be paid in advance on the first day of 
each year of the duration of the patent, and shall likewise he sub
ject to tile triennial increase in the case of a prolongation of the 
patent. 

AnT. 1G. 'l'he delivery of a certificate of addition shall be onb
ject only to the payment in advance of twenty lire. 

AnT. 1 'l. Certificates of prolongation shall be subject to the . 
payment of 40 lire, besides the proportional tax and annuities. The 

• 

• 

• 
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annuity corresponding to the fit·st year of the prolongation shall ba 
paid at the time of application, and the subsequent annuities shall 
be paid in advance, conformably to article 15. 

AnT. 18. In cases of patents of' import.ttion, whose term ends 
with that of the foreign patent, every frar.tion of a year is to be 
considered as an entire year with respect to the payment of the 
tax. 

• 

PART II. 

CoNDITIONS .A,D FORMALITIES ATTEXDAXT ON APPLICATIONS FOR 
• 

J'ATEXTS, 

• 
CHAPTER I. 

• • 
Tlte .Application ancl its Conditions. 

· AnT. 19. All matters concerning patents are placed under tl10 

direction of the minister of agt·iculturc, industry and commerce. 
AnT. 20. All applications for patents must be made to the min

istet· of agriculture, industry and commerce, through the local JH'e· 
fccture or subprefecture. 

· 'fhe application must be made by the inventor or his attorney, 
and must contain,-

1. The name aml clll'isti:m name, as well as the birth-place and 
residence of the applicant, ::tlHl of his attomey, if there be oue ; 

2. A statement of the discovery or invention in the form of a 
title which expresses shortly, but with precision, its'eharactcristics 

• 

aml scope. 
3. A statement of the duration which the applicant desires to be 

assigned to his patent. within the limits fixed hy ln.w . 
.An application must be limited to one patent, and t~ one inven-· 

tion or discovery. 
AnT. 21. Every application must he accompanied by,
.1. The description of the invention or discovery ; 
2. The drawings, if any can be made, as well as the models; 

which tbe inventor may deem useful for the comprehension of his 
invention or discovery ; 

3; The receipt for the payment into the. public treasury of the 
fees due for tho required patent; 

• 

4. In cases of patents of importation, the original foreign pat·, 
ent, or a legalized copy of the same ; 

• 
• 

• ... . 

• 

• 

• 
• 
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5. If there be an attorney, the power in public or Pl:'ivate fo1·m; 
provided that in the latter case the signature of the principal i~ · 
certified by o. public notary, or by t}le syndic of his phlce of rcsi· 
den co; 

6. A memorandum of the documents and objects delivered. 
An.T. 22. The description mentioned in the foregoing article is 

to be written in the Italian or French language, and must contain 
a clear and complete account of the details necessa1·y for enabling 

. a competent person to put the inve)ltiou ·or discovery into opera-
• twn. 

The application must be accompanied by three copies of the 
dest}ription and drawings, the apJllicant alone being responsible for 
the conformity of these copies. 

Whenever the description is accompanied by a model, the appli
. cant is not exempt from annexing to the application, a drawing, or 

d1·awings, in duplicate of the entire model, or at least of those parts 
which constitute tho invention. 

Am·. 23. During the first six months of the duration of a }lat-
ent, reckoning f1·om the last day of the 1\Iarch, J unc, September, or 
December next after the date of application, JH'oprietors of patents 
may require the same to be reduced to part of tho invention form· 
ing the subject of tho description annexed to the original applica
tion, distinctly pointing out those parts they intcn<l to disclaim. 

Tile pn.r~.s disclaimed shall be considered as ho.ving never been 
comprehended in the patent. . 

AnT. 24. .Applications fot· disclaimers must be accompanied 
by-

1. 'fhe receipt for the payment of 40 lir .·,·; 
'rho description in triplicate to be substituted for that previously 

filed; 
· 3. The dmwings in tt·iplieato which it may be necessary to sub· 

• 
stitutc for those previously filed. 

ART. 25. The certificate delivered on such applications sha1l bo 
calle(l cortificates of reduction [disclaimer:>], and their durat,ivu 
shall be that of the original patent. . 

ART. 20. During the six months mentioned in article 23, a pat
ent for a modifieation slmll only be granted to the author of tho 
patented invention or discovery, or to thos~ interested througl~ him. 
The applications of other persons for such certificates and the 
accompanying documents arc to bo delivered un~cr scaled covers, 
and deposited as hereinafter stated. 

• 

•• 

• 

• 

• 
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At the expiration of the six months the seal shaH be broken, 
and tho patent shall be delivered, unless tho intereste;d party notifies 
his intention to withdraw tho application, in which caso tho fees 
paid shall bo returned to him. 

The patent thus granted shall take effect relatively to patents 
of addition, from the day after tho expiration of the six monthR; 
but with respect to })ersons not interested in the original patent and 
applications founded thereon they shall take effect from the date of 
application. · 

AnT. 27. An application for a certificate of aduition shall not 
mention any term for its duration. 

In other respects the provisions of tho twentieth and following 
articles shall be observed. 

AnT. 28. Applications for prolongations rnu!:lt bo accompanied 
by-

1. The deed proving the ownership of the patr•1t sought to Le 
prolon god; 

2. The receipt for the payment of the · fers mentioned in 
article 17. 

:l. The power·of attorney and memorandum mcntioneu in para
graphs 5 and 0 of article 21~ 

CuAPTER II. 

IJelivcry of tlte Applicrttion and accompanyin[J IJocumcnts. 

ART. 2!). Applications of all sorts, with the documents and 
objects which may or ought to accompany the same, must be deliv
ered, in Turin, at the otlice appointed by the minister, elsewhere at 
the prefecture. 

AnT. 30. The public oflicer appointed to rceei ve the application 
shall dt·aw up a report, stating the day awl hour of the delivery, 
and tho ohjcct of the application, 

The oflicialreport must show tho real or electcfl domicile of the 
applicant or his attorney in the town whct'G the delivery takes place, 
otherwise the municipality shall be legally consium·cd as the elcctc<l 
domicile. 

ART. 31. 'Yith regard to the applications rncntionc<l in article 
20, the oflicial report must contain the statement of the applicant, 
that he wishes to ohtain in <luc time a patent for a modification in 
an original invention or discovery, as dcs01·ibed in the specification 

• 
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under scaled ·cover, the title of w.hich original invention shall be 
mentioned in the official report. 

ART. 32. Each such official report sha:l be recorded iu a special 
1·egister and be signed by the applicant or his attorney. 

A copy of such official report shall be delivered to the applicant 
without charge, except for the stamp on the paper on which it is 

• wr1tten. 
ART. 33. 'Vithin the five days following, the documents an(l 

objects left at the provincial otliccs, shall be tr::msmittc(l to the min
istry of agriculture, indus try and commerce, at the same time then~ 
shall be sent an nnstampcd copy of the official report. 

AnT. 34. All official reports from the prov inccs shall be copied 
into the registers of the Ministry. 

Am·. 35. If the legal formalities have been fulfillCll, the applica
tions shall be registered with the <late of present:1.tion, and tho 
llatents shall be granteu. 

AnT. 3G. Each 1mtent shall be l'ecordecl in the register and 
signed by the chief of the oflice. 

A copy, signed as afoJ·csaid, shall be dcliveretl to the interested 
party, together with one of the originals of the drawings, uescrip· 
tion and memorantlum, initiallctl on eac;,h sheet by the saitl ofliccr. 
This first copy of the patent shall IN delivered f1·co of cost; all 
other copies shall bear tho consecutive number of tho tlelivcry, and 
for each 15 lire shall be Jl:lid. 

AnT. 37. 'Vith regard to inventions and tliscovcrics rdating to 
all kinds of beverages or eatables, the said oflicc shall transmit the 
description and other rebtcd documents to the superior hoard of 
health, to obtain its advice before delivering a !latent. 

A1n. 38. If the l1oa1·d of health atlvise that the invention or 
discovery is injurious to health, m· if there be the least doubt about 
it, the application for a patent shall be rejected. 

If the ad dec be favorahle, the following clause shall be inserted 
in the patent: "The supcrio1· board of health having bccu con· 
tmltcd." 

Such patents do not cxt'mpt their hold(•rs who but practice tho 
iuvcntion from fulfilling all other provisions of the sanitary laws. 

AnT. 30. Patents shall be refused:·-
1. If the invention or tliscovery belong to one of the four classes 

mentioned in article G; 
2. If tl10ro is no written application, or if, in the application, tho 

title of the invention Ol' discovery is wanting; . 
1.-19 
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3. If there be no description ; 
4. If a single patent is dem::m<lcd for different inventions or dis

coveries, or if several patents of the same nature or of different 
kinds are demanded in the same ap])lication ; 

5. If the fees }iaiJ do not correspond with the ]~iml of patent 
applied for . 

.Au.T. 40. The grant of the patent shall be suspended in default 
of the fulfillment of any of the otl1er conditions yn·escribcd by the 
present decree, or when the description docs not }lrcsent the rcquircll 
features. 

AI~T. 41. 'l'he refusal or suspension, nnd the reasons wlJieh havo 
determined the same, shall be commnnieated to the applicant or his 
attonwy, through one of the govemment otlicers, and by a notice 
left. at his elected or real domicile, mentioned in the ofiicialreport 
of the deposit. · 

ART. 42. Within fifteen days after such notice, the applicant 
or l1is attorney, may supply the deficiencies or appeal against the 
refusal or suspension. 

The documents intcmled to supply snch deficiencies, o1· the notices 
of appeal, shall be left at tLe })J'o,·ineial, or chief ofiice. An o1licial 
report of the same shall be dra\l'n up, and a stamped copy thereof 
be delivered to the interested party without any othc1· charge than 
the stamp duty. 

1f within this term of fifteen daYs uo documents ]Jave been • 
deposited, and no appeal been lodg~d, the application shall be con
sidered as not lun-ing taken Jllace, the inventor }'reserving the right 
to renew his application. 

ART. 43. '.I'!Je minister shall submit these appeals to a. commis· 
sion composed of fifteen mcmbei·s, three of wl:om shall he magis· 
trates for life, or members of the faculty of law at the H.oyal 
University of Turin, and the remaining twelve chosen from:-

1. The members of the section of ]'hysical and mathematical 
t;Cicnccs nt the Hoyal Academy of Sciences ; 

2. The professors and doctors of the faculty of saill sciences at 
the Royal UnivL•rsity ; 

3, 'l'hc profcsso1·s at the Polytech11ic schools. 
The members of the 1.aid commission shall be nominated cv<:ry 

year by the miuistcr. 
'The counnissior. shalllJC divitled into tl1ree sections (mechanics, 

physics, and chemistry), each of which sections shall be composed 
of one ll·gal member and four tcchnicai members. 
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Each appeal shall be heard. by that section which correspo~ds 
witl1 the lnJ.ture of the patent applied for. 

If the verdict of the section is not obtained unanimously, it shall 
be revised by tho whole commission. 

If it relates to an invention deemed contrary to law, morals or 
public safety, the public prosecutor shall be consulted, and his opin
ion ~hull be submitted to the commission which hears tho appeal. 

AnT. 44. Appeals shall be considered as null and void unless 
tltey be accompanied by the deposit of 50 lire. 

AnT. 45. If tl10 verdict mentioned in article 43 is in favor of tho 
applicant, tho appointed officer shall deliver the patent and retum 
the deposit mentioned in the foregoing article. 

In the contrary ease the patent shall be positively refused, and 
the deposit shall be paid into the treasury. 

PART III. 

AssiG~ME~Ts OJ;' PATE:STS. 

AnT. 46. Assignments of patents must be registered at the min
istry, and published in the O~licial Gazette of tho kingdom at the 
expense of tho applicant. 

Assignments take effect with respect to third parties only from 
the date of registration. 

'l'o effect this registration, tho person in whose favor the assign
ment has been made must produce the deed aml two memorall(la on 
stamped paper, containing·-

1. The name, christian name, and domicile of both tho assignor 
~md assignee; 

2. Tho date and nature of the <lrcd presented, and tho name of 
the notary who received it, in case of its being a public act; 

3. 'l'ho date of registry, if any; · 
4. An exact statement of tho rights assigned; 
5. 'l'ho date of delivery of these notes, which shall be that of 

the registration. · 
AnT. 48. Such deliveries may be made either at a provincial 

oflico or at the chief ofticc. 
In either caso tho deed shall be returned to its owner after hav

ing been vise for registration ancl signed by the secretary or head 
' of the office. 

At the provincial office, where delivery takes place, there shall 

• 
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bo transcribed in a special r(.lgister, tho contortts of tho memoranJa 
mentioned in tho preceding article aml one memorandum shall be 
l'eturned and the other shall be transmitted immediately to the cl1ief 
office. · 

At tho latter office all these memoranda, whether receivecl 
clircctly or transmittoc.l from the provinces, shall be recorded autl 
kept. 

AnT. 40. The total assignment of patent 1·ights to a single person 
obliges tho latter to pay the foes; if the assignment is made to 
several persons collectively, they arc conjointly bound to make that 
.payment. In case of a partial assignment to several distinct per· 
sons, or a partial alienation of the rights, tho deed relating thereto 
cannot be registered unless it be accompanied by a receipt, proving 
the payment of th:~ annuities due for tho whole duration of tho 
})a tent. 

-------------------

PART IV. 

PnESERYA.TIO~ A~n Pl:nLICATIO~ OP Docu:~m~T::l nEr.AT£XG TO 

PA'l'E~TS. 

AnT. 50. The registers for recording patents, thei1· progressive 
stages, annulments, disclaimers, forfeitures, and expirations; anu 
the registers in which are inscribecl assignments of patent 1·ights, are 
public registers. 

AnT. 51. 'Vlwever requires extracts therefrom must make an 
application on stamped paper; anu the extracts shall be written on 
stamped paper at the expense of the applicant. 

AnT. 52. A copy of the specification and drawings shall he 
deposited at the chief office, but no person Hball be allowed to 
inspect the same before the cxpimtion of three months from the 
deli very of the patent .. 

Any person may, after the lapse of three months, inspect the 
dcscl'ipticn, drawings, anll models, and make, at his own expense, 
one or several copies, in the manner and under the conditions dcter
minll<l by regulations. 

ART. 53. Every three months a list of tho patents c.lclivered 
during the preceuing quarter shall bo pnblislwu in tho Official 
Gazette. 

AnT. 54. Erery si:t months tho Hpocifico.tions antl drawings 
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relating to inventions ana discoveries patented during the preceding 
half-year shall be published in full. 

'l'he head of tho oflico may, nevertheless, order .tl1at certain 
specifications shall be published only in the form of extracts, exam· 
ined and deemed suflicicnt by him for the comprehension of the 
invention to which they relate. The drawings, likewise, may be 
reduced to their essential parts. 

AI~T. 55. A copy of the subject-matter, indexes, descriptions 
and drawings published, shall Lo transmitted to each provincial 
office and chamber of commerce for puLlic inspection. 

PART V. 

NULLITY A:SD A:s:suum:sT 01• PATENTS, 

CIIAI'TER I. 

Causes of }i'i.tllity and Annulme11t. 

AnT. 50. The preliminary examination ::md atljudicntion docs 
not guarantee validity. 

AnT. 57. Patents arc null and voiu,.-
1. If thc·y refer to inventions or discoveries mentioned in arti· 

cle 0. 
2. If they relate to one of the inventions or discoveries men· 

tioned in article 37, aml tho patent has hy mistake been dclive~·ed 
against the advice of the sanitary authority. If granted in error 
without consulting the aforesaid authority, the patent will become 
void when the advice on being taken is adverse. 

3. If by the fraud of tho applicant the title of the invention or 
cliscovcry indicates other than its real object. 

4 If the description annexed to the application is insufficient, or 
conceals some of the means necessary for w01·king the }latent invcn· 
tion or discovery. 

!i. If the invention or discovery is not now, or docs not relate 
to inclustrial pursuits. · 

0, If a patent i8 granted to n. third party for n. modification in 
an invention within the six months allowed to the original inveutot·, 
and persons interested through him. 

7. A certificate of addition is also null and void wlJCnevcr the 
modification is not connected with tho original invention. 

8. A prolongation is likewise null ancl void whenever it has been 

• 
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' applied for after the expiration of tho }latent, or after its absolute 
annulment has been pronounceu. 

AnT. 58 • .A patent ceases to be valid,.-
1. If in a single instance the annual tax is not paid within tho 

term of three mouths from the date of expiration. 
2. If in the case of a patent granted for five years or less, the 

invention or uiscovcry has not been worked within tho first year of 
the grant, or bas ceased to be worked during a whole year. 

3. If in the case of a patent granted for more than five years, it 
Jws not hcen workeu before the expiration of the sccoll(l year, or if 
tho working bas been discontinued for two years. 

In either case the patentee shall 11ot forfeit his l'igbts if his 
inaction arose from causes beyond his control. 'l'hu want of pecu
niary means is not included in these causes. 

• CHAPTER II . 

Actions for JJ''idlity and Anmdment. 

AnT. 59. The action to obtain a declaration of nullity or to annul 
• 

a patent is brought before the provincial tribunal. 
The cause is to be proceeded with and decided by summary 

process. 
The documents arc to be communicated to the public prose

cutor. 
AnT, GO. If at the instance of interested parties the partial nul

lity or annulment of a patent has been twice pronounced, the puh
lic prosecutor of the place, or one of the }>laces where the invention 
or discovery is worked, may demand, ex officio, the absolute· aml 
11eremptory annulment of the patent. 

The Bame vower belongs to him without any civil action having 
been brought in all cases coming under the provisions of paragraphs 
1, 2, 3, and 8 of articles 57 ancl 58. 

In the two annulments mentioned in tlJe first paragraph of the 
present article there shall not he reckoned any that apply to those 
1mrts of the invention or discovery which have been cut out by dis
claimer within the term of six months accorded by the present 
law. : · · · · · 

AnT. Gl. In each of the two cases mentioned all persons arc to 
be summoned who have a legal interest in the patent, and who arc 
cuterccl in the register of the chief ofticc. 

Ar.:r. 62. Except the case mentioned in paragraph 8 of at·ticlc 

• 
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57, the court, before pronouncing the annulment, must, on the 
demand of one of the parties, take the advice of three experts; and 
in case of appeal, the revision of such an opinion must llo ordered 
whenever one of the parties demands it. · 

In all cases however the tribunal or court of appeal may order 
e~ efficio an examination, or tho revision of an examination. 

AnT. 63. '!'he public }ll"Osccutor is to transmit to the minister of 
agriculture, industry, and commercP., tlu·ongh the minister of jus
tice, an extract on unstamped paper of judgments declaring nullity 
or pronouncing absolute annulment. 'l'ho operative part of these 
judgments shall bo entered in a special register, and be publishell 
in tho Official Gazette. 

• 

PART VI. 

Infringement of Patent Rigltts ancl Actions relating the1·eto • 
• 

AnT. 64. 'Vboever fraullnlcntly and in contravention to a pat. · 
ent right, manufactures products, uses a machine or any ~ther 
industrial means, trades in, sells, exposes for sale, or imports into 

' 
tho kingdom infringing articles, commits an offense, which offense · · 
shall be published with a fino not exceeding 500 lire. 

An.T. 65. Besides in cases where a civil action is eanied on con· 
jointly with a penal action, or where it is carried on separately, all 
machines and other industrial objects used ~ontrary to the patent 
right, all infringing objects, and tho instruments for producing them, 
shall be seized, to tho loss of the infringing party, and given over 
to the patentee. 

'fbe same shall take place with respect to dealers, traders, sell
ers or importers of infringing articles. 

An.T. 60. 'l'he injured part.y ~>hall, besiues, be entitled to claim 
uamagcs. 

If the owner of tho objects mentioned in the llreceding articlt· 
acted with honesty of purpose, he shall only be subject to tllJ los."' 
of these objects to the profit of the injured party. 

An.T. 61. Civil action shall he carried on in the form prescrihe<-1 
for summary process. 

Correctional actions against the offenders mentioned in artwle: 
64 can only be carri.ed on at tho complaint of the injured party. 

An.T. 63. The Jlresident of the provincial tribunal may, on the 
demand of the }Jatcntee, onler the seizure or inventory ~i the 

• 
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objects supposed to be infringements, or used contrnry to the pat
ent right, provided they be not destined for mere }>ersonal usc. 
. . By the same order the president shall delegate an officer -to exe
cute it, and, if required, can nomin11tc one·or more experts to assist 
the officers in drawing up the inventory. 

He, moreover, shall cause the plaintiff to gh·c security before 
proceeding to seizure. 

ART. 69. 'fhe plaintiff may, if authorized by the president of 
tribunal, be present at the seizure or at the· drawing up of the inven
tory. Iu ail cases he may convert the seizure into the taking of an 
inventory, on condition that be expresses his wish to that effect, 
either .in the official report of the seizure, or in a separate document, 
notified through a public officer both to the adversr party, and to 
the executiv~ officer. 

ART. 'iO. A copy of tl1e order of the president, of the deed 
proving the deposit of the security antl of the official report of 
the seizure or inventory, shall be left with the holder of the objects 
seized or inventoried. 

Ar.T. 'il. In default of the plaintiff pursuing his action within a 
week the seizure or inventory shall be null and void, :md the party 
against whom the proceeding was brought shall be entitled to 
damages. 

From Carpm. Pat. L. oj World, 286. 

See also INTERNATIONAL CoNVE:STION, 

• 

• 

• 

• 
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.An Act for amending the .Law jo1· granting Patents for 
Inventions. 1857. Stat. 21 Viet. ·C. xxx. 

Preamble. Whereas it is expellient to ameml the law concern
ing ietter::. patent for inventions : 

Be it enacted by tho Governor, Legislatiye Council and 
Assembly of this Island, &c. 

I. As To TilE :MANNER OF APPLYING FOR AND OnTAINING LETTERS 

PATENT. 

First. Patents for ·invention may be granted by tlte Governor on 
Petition. Proviso. From and after the publication of this Act, 
whenever any person whosoever shall, by himself, or if he be an 
absentee, by his attorney, apply to the Governor, by way of }leti
tion, to be lodged at the office of the Executive Committee, and 
alleging tltat he hath inyented or discovered some new amluseful 
art, machine, manufacture, or composition of matter, not thereto
fore known or used within this island, or some improvement in any 
such invention or discovery, :mel praying to obtain an exclusive 
property in 1mch new invention and discovery or improvement, aml 
that letters patent be granted for the same, it shall be lawful for 
the Govcrno1·, in the name, aml on behalf, of Her Majesty, lwr 
heirs and successors, by and with the advice and consent of the 
Executive Committee, to direct letters patent, under the broall 
seal of this island, to he issued, which letters patent slutllrccitc the 
allegations and suggestions of the said petition, so to be referred as 
aforesaid, and shall therein give a short description of the saitl in
,·ention or discovery or imp;·ovement, and thereupon sliall grant to 
such person so applying for the same, his executors, administrators 
or assigns, fo1· a term not exceeding fourt:Jen years, the full and 
exclusive right ancl liberty of making, constructing and using, and 
vending to others to be used, the said new invention or discovery 
or improvement.; and such letters patent shall be signed by the 
Governor, and shall be good and available to the grantee therein 
named by force of this Act ; provided that it shall be lawful for the 
Governor it, Executive Committee, if they should deem it expedient, 

• 

• 

• 



298 FOREIGN LAWS. 
• 

to insert in :my such letters patent a provision extending the opera
tion thereof for a further term of seven years. 

Second. Petition to be first refe1·recl to tlw Attorney· General, 
tolw sltall grant Ms.fiat, or certi.f!J !tis 1'efusal. Defore any letters 
patent shall be signed and issued, 'the petition, specification, and 
<leclaration delivered therewith shall be referred to Her Majesty's 
attorney-general of this Island, who shall examine the same, and 
shall be at liberty to call to his aid such scientific or other person 
as he may think fit, and to cause to be paid to such person, by tlw 
applicant, such remuneration as tho attorney-general shall appoint, 
not exceeding five llOtmds; and if the attomey-general shall be 
satisfied tha.t the application is such as may properly be granted 
1muer the provisions of this Act, and that the specification describes 
the nature of the invention, discovery, or improvement, he shall 
allow the same, and give a. certificate of his allowance, and retum 
the same petition, specification, and declaration, together with his 
certificate, into the office of the Executive Committee; anu if the 
attorney-general shall not allow such application, he shall certify to 
the Governot· his reasons for not so doing. 

Third. Petitioner to make declaration tltat lte is tlte true invM· 
• 

tor, <1:c. Before any person shall obtain or receive any letters patent 
under this Act, snell }lerson, or if he be an absentee, his attorney, 
shall make solemn declaration, in writicg, before a justice of the 
peace in this isl:mu, that the doth verily believe that he is the true 
inventor or discoverer of the art, machine, composition of matter, 
or improvement for wl1ich he solicits letters patent, and tllat such 
invention or discovery, or improvement hath not, to tho best of his 
knowledge or brlief, been known or used in this island, which 
declaration shall be delivered, together with the petition for such 
letters }latent. . 

Fourth. Aml deliver spec(fication of invention, <!:c. Proviso. 
Defore any }lerson shall receive or obtain any letters patent as 
aforesaid, snch person, or his attorney, sl1all also deliver, togethm· 
with such petition anu declaration as aforesaiu, a written de:>crip· 
tion or specification of his invention, an<l of the manner of using, 
Ol' process, or compounding the same, in such full, clear, and exact 
terms as to distinguish the same from all other things before known 
or used in this island, and to enable any person skilled in the art or 
science of which it is a brancl1, or with which it is most nearly con
nected, to make, compound, and nse the same, and in case of any 
machine shall deliver a model thereof, and shall explain tho prin-

' 
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ciple and the several modes in which such pe1·son l1ath contemplated 
the application of that principle, or character, by which it may be 
distinguished from other inventions, and ~:~hall accompany the whole 
with drawings and written references where the nature of the case 
aumitsof <lrawings, or with specimens of the ingredients, and of the 
composition of matter, sutlicient in quantity for the purpose of 
experiment, wheru the invention is of a composition of matter, 
which descri11tion or specification shall be signed by such person, or 
his attorney, as aforesaiu, so applying for such letters patent, and 
attested by two witnesses: Provideu that, where from the com
plicated nature of any machinery the cost of a model thereof may 
be so great as to prevent any ingenious but poor persons from 
obtaining patents for their useful inventions, it shall and may be 
lawful for the Governor, by and with the all vice and consent of the 
Kxecutive Committee, if they shall see fit anll proper under all the 
circumstances so to cb, to llispensc with the delivery of such moclcl 
Jlrevious to tho granting any such patent ; anu in such case, the 
requisitions of this Act being in all other respects complied with, 
the person applying for any patent shall be entitlctl thereto in the 
same manner as if su~h moue! bad been so lodged as aforesaid. 

l!'ifth. Five powuls to be deposited by petitioner. 'l'bat 
together with the saiu petition, the applicant for such letters pat
ent shall pay and deposit a sum of five vounus, to be paid by way 
of fee to tho attorney-general, ou stteh l'cfcrcnce of such petition as 
aforesaid. 

Sixth. Notice to be given of application, in Gazette. No letters 
patent shall be grantcll nm1er or by virtue of thiR Act until notice 
shall be published in the J amaiea Gazette by authority, and one 
other of tho newspapers of this colony, for at least four weeks, of 
the intention of the applicant to apply for such letters }latent; and 
such notice sl1aU contain, in general terms, the clescription of inven· 
tion or improvemcntfor which such letters 11atent shall be desirec1. 

ll. LmtTATION OI•' Tum FOR nmXGDW I .. ETTERS ·PATE::\1' INTO 

Orm~ATION. 

Seventh. Patent must be brou[Jltt into operation ~oitltin ttoo 
yem·s. If any letters patent, which may be taken out under or by 
virtue of this Act, shall not l1ave been brought into 011eration 
within two years next ensuing from and after the tlate thereof, such 

• 
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letters patent shall, at the expiration of the said period of two years, 
be deemed to be forfeited, and shall thence be and become void and 
of no effect. 

• 

III. As TO TilE SEALI::m, DATE, 'fum oF IssuE, AND RENEWAL OF 

LETTERS PATENT. 

Eighth. Patents to be sealed aJUl dated as of t!te day of appli· 
• 

cation. It'IJhall be iawful to cause any letters patent to be issued, ·' 
under this Act, to be sealed) and bear date, as of the day of the 
application for the same, or where the attorney-general, or the 
governor in executive committee may tl1ink fit, any tmch lettet•s 
patent. as aforesaid may be sealed and bear date as of the day of 
the sealing thereof, or of any other day, between the day of such 
application and the day of such sealing. 

Ninth. And be of lc[Jalforce. Any letters patent issued under 
this Act, scaled and bearing date as of any day prior to tlte day of 
the actual scaling thereof, shall be of the same force and validity as 
if they had been sealed on the day as of which the same arc 
expressed to be scaled and bear date. 

Tenth. They must be applied fur 1cit!tin tkree rnontlts after Jil· 
in,q of petition. Provided that no letters patent, save in the ca8c 
of letters patent destroyed or lost, shall issue, unless the same shall 
be applied for within tlll'ec months after the date of the filing <'( 

the applicant's petition. · 
Eleventh. And in case of deatlt of applicant, 1oitMn tltree 

months after Ms deailt. Providl'd that, where the applicant for 
letters patent dies during the pendency of his application, such let· 
tors patent may be gt·anted to the executors or administrators of 
such applicant at any time within three months after Lis death, and 
the letters patent so granted shall be of the like force and effect as 
if they had been granted to such applicant during his life-time. 

Twelfth. Patents lost 01' ndslaid may be rene1oed. Provided 
that in case any letters patent to be issued under this Act sllall be 
destroyed or lost, othet· letters patent, of tlle like tenor and effect, 
:mel sealed and dated as of the same day, may, subject to such regu· 
lations as the governor in executive committee may direct to bo 
issued, under the authority of the grant in pursuance of whicl1 the 
original letters patent were issued. 

'l'birteenth. .Patenta obtained by fraud not to invalidate tltat oj 
true inventor. In case of any lcttel'd patent for any invention being 
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obtained in fraud of tho trne and first inventor, any letters }>atent 
granted to tha true and first inventor of snch invention shall not bo 
invalidated by reason of such other letter~> patent as aforetmid, or 
of any uso or publication of the invention, subsequent to the grant
ing of such other letters 11atent as last mentioned. 

IV. MUTUAL RIGHTS IN INYENTION, AND IN ANY biPROVEMENT 

TIIEREIN. 

Fourteenth. Patents omntccl for improvements)· lwuJ m·utual 
?'igltts to be regulated. 'Vherc any letters vatcnt shall be obtained 
by any person under this Act for any new and useful invention or 
discovery in any art, machine, or composition of matter, and there· 
after any other person shall discover or make any improvement in 
the principle or process of any such m·t, machine, or composition of 
matter for which such patent hath been granteu, allll shall mal<e 
application for and obtain letters patent nndm· this Act for the 
exclusive right of such improvement, it shall not be lawful for the 
pet·son who shall obtain and procure letters patent for any such 
impr0vcment to make, usc, or ventl the original invention or discov· 
cry, nor for the person who sl1all have tn·ocureil letters }latent for 
tho original invention or discovery to make, usc, or vcntl any such 
improvement; provided that simply changing the form or the pro· 
11ortions of any machine ot· composition of mattct·, in any degree, 
shall not be ucemcd a discovery Ol' i;tlprovement within tho mean· 
iug of this Act. 

• 

V. RIGII'f OP PATE~TEE ELSEWIIEI:E 'fO PROCEED t:'~Dlm. TillS 

AcT ltOit LETTEIU:l PATEXT. 

Fifteenth . .Applicant may receive a patent in tlds islwul although 
he may possess a patent elsewhere. Proviso. No applicant shall Le 
deprived of his right to a patent in this colony, upon the like pro· 
cccilings being had in all respects as in case of an original application 
for his invention, by reason of his having previously, taken out lel· 
ters patent therefor in any other country: l'l'Ovided that such invcn· 
tion shall not lmvo been introduced into public ancl common use in 
this colony prior to tho application for a p:.tent therein, and that tho 
patent granted in this colony shall not continue in force after tho 
expiration of the patent granted elsewhere, and that where more 
than one such patont or like privilege is obtained abroad, the~, 

• 
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immediately upon the expiration or determination of the term which 
shall first exph·e or be determined of such several patents or like 
privileges, the J>atents grantetl in this colony shall cease to be in 
force : Provhled further, that no bttm·s patent for or in any respect 
of any invention for which any such patent or like t>rivilego as afore. 
said shall have been obtained elsewhere, anu which shall be granted 
in this colony after tho expiration of the term for which such patent 
or privilege was granted, or was in force, shall be of any validity • 
• 

VI. PowER OP AssiG:Sli!RNT. • 

Sixteenth. Patentees may assi[tn their 1'tgltts. Any patentee 
under letters }>atcnt issued under this Act, his executors, adminis
trators, or assigns, may assign aml transfer [tho whole or] any part 
of his right, title all(} interest in tho said invention and discovery in 
tho letters patent to him gmnted, to any person whomsoever, and tho 
assignee thereof, having reconled tho said assignment in tho office 
of tho island secretary, si.lall thereafter stm:d in tho place and stead 
of tho original patentee, as well as to all or tho part assigned of tho 
a·ight, }H'ivilegc, aml advantage, as also in respect of all or propor
tionate liability or responsibility as to tho said letters patent, anti 
tho invention and discovery thereby secured; allll in like manner 
shall tho assignees of any sneh assignee stan;}, and be considorea to 
be in tho place and steal! of the original patentee or inventor. 

VII. RIGHT 01~ A:;siG::onm OF PATE:iTEE ELSEWHERE TO .APPLY 

u:-:DEI: Tms AcT I•'OI~ LETTElls PATE~T. 

Seventeenth. Rivltts of assi[Jnecs. Proviso. I,ettcrs patent may, 
upon the like proceedings being h:ul in all respects as in the case of 
an original application, be issued by the Governor in Executive 
Committee to the assignee of any person wh0 may have taken out 
letters patent for his invention or discovery in any other conntry, 
but not for any invention or uiscovery made abroad for which no 
letters patent have been there obtained: Provided, that the inven
tion or discovery so assigned shall not have been introduced into 
public and common use into this colony prior to tho aJlplication for 
a J>atent; and that tho assignee of such foreign patent ahall file with 
his application tho assignment duly proved, under which he claims 
a patent in this colony, and an affidavit setting forth the date of the 
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}latent abroad, tl1at the article thereby patented has not been in 
1mb lie and common usc in this colony, and that ho is the nssignco 
for a good consideration. 

VIII. As TO CLAUI FOR LARGER. IXVEXTiO~ THAN ACTUALLY 
• 

l~VE~TED1 OR DEFEC'l'IVE OR l:SSUJ.'FICIE:ST 8PECU'ICATIO~. 

Eighteenth. Patents to be valitl in lalD only for so mtu:h as sltall 
be provecl to be of new invention. If in any suit or action it shall bo 
proved, or specially fouml by the verdict of a jury, that by mistake~ 
accident, or inadvertence, and without any willful default OJ' intent 
to defraud or mislead the public, a patentee under this Act shall in 
l1is specification have claimC!l to bo the original anll fi st inventor 
or discoverer of any material or substantial }HLrt of the thing pat. 
outed, but of w l1ich part he was not the original or first inventor, 
and shall have no just or legal right. to claim the same, his }Jatcnt 
in such case shall bo deemell gooll and valitl for so much of the 
invention or discovery or improvement as slH1.ll bo actually his own, 
provided it is a material aml substantial part of the thing patented, 
aml be plainly distinguishable from other parts patcntcll without 
right; and every such patentee, and his legal representatives or 
assignees, whether holding the whole or a particular interest in tho 
Jl:l.tent., may maintain snits at law or in equity for any infringement 
of such part of the same as is actually the invention or discovery of 
such patentee, although his specification may embrace more than he 
has a lC'galright to claim; bnt if in such case the }Jlaintift shall 
obtain a ''erdict or judgment, he shall not be entitled to costs, unless 
before the commencement of the suit he shall have filed in tho 
oflico of the islanil secrcta•·y a disclaimer, attested by one or more 
than one witness, of that part of the thing 1mtentel1 which was 
claimed without right: Provided, that no person bringing a suit 
shall be entitled to the uenefits of this section, if ho shall, in the 
opinion of the court before which any such matter shall be tried, 
have unreasonably ncglectetl or delayed to record his disclaimer. 

Nineteenth. Patents voicl by clej'ective description. arising from 
er1·or, may be renewed. If any patent shalt become inopcmtivo or 
invalid by reason of a defective or iwmllicicnt description, or spcci· 
fication, or by reason of tho paten teo claiming in his spccilication as 
his own invention more than ho had a right to claim; and the error 
has arisen from inadvertence, accillent, or mistake, aud without 
any fraudulent or deceptive intention, it shall be la.wf,tl for the 

• 
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Governor in Executive Committee, upon the surrender of such pat
ent, and upon petition therefor, cause a new patent to be issued to 
the paten teo for tho residue of tho term mentioned in tho first pat
ent, in accordance with tho patCJ~tec's amended description and 
specification; in case of his death, or the assignment by him of the 
original patent, Ol' any fractional interest therein, tho right shall 
vest in his legal representatives to tbo extent of their respective 
interests in such patent; and the patent so reissued, together with 
the amende<l do:;cl'iption and specification, sl1all have the same effect 
and operation in law as though the same bad ~con originally filed 
in such amended form before the the issuing of tho original patent. 

IX. As TO ::IIODE CP E~TEUING DisCLAIMERs A!\D ALTERATIONS 

or. ADDING TO SPIWIFICATIONS, 

Twentieth . .Disclaimers of any pcll't of patents may be recorded. 
-Ptoviso. Every patentee under this Act, or his legal represent· 
ative or assignee, whcihcr holding the whole or any particular 
interest, may conjointly or separately, as the case may require, outer 
and record at tho island secretary's ofiicc>, having first obtained the 
leave of Her 1.\Iajcsty's attomoy's general, certified by his fiat and 
signature, a disclaimer of any part of either tho title of the inven
tion or improvement, or of t.hc specification, stating the reason for 
such disclaimer, or may, with such leave as aforesaitl, enter 
and record at the l:laid otlice a memorandum of any alteration in 
the said title or specilication, not lwing such disclaimer or such 
alter::ttion v.~ shaH extend the exclusive I'ight granted by the said 
letters patent; and such disclaimer or memorandum of altemtion 
being recorded by the said islall(l secretary, shall be deemed and 
taken to be part of such letters }latent or such specification in all 
courts whatever: ProvidCll, that any }Jerson may e;Jtet· a caveat at 
the said ofiiee of the island secretary against such llisclaimer or 
alteration, which caveat being so entered, ::.llll a copy thereof being 
left with the attorney-general, shall give tho party cntl•ring the 
same right to have notice of the application being heard by the 
attumcy-general: Provided also, that no such disclaimer or altera
tion shall be receivable in evidence in any action or suit (save and 
except in any proceeding by scire facias) pending at the time when 
such disclaimer or alteration wus entered; but in every Bllch action 
Ot' suit the original title and specification alone shall be given in 
evidence, and deemed and taken to be the title and specification of 

' 
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' 
the invention for whicl1 tho letters patent have been or shall have 
been granted: Provided also that it shall be lawful for the attorney
general, before granting such fiat, to require the party allplying for 
the same to advertise his disclaimer or alteration .in such manner as 
to such attorney-general shall seem right, and shall, if he so require 
such advertisement, cortiry in his fiat that the same has been duly 
made. 

'fwenty-first. II01c costs on alteration or disclaimer to be paid. 
It shall be lawful for the attorney-general, if be sec fit, by certificate 
under his hand, to order by or to whom the costs of any hearing or 
inquiry for any such alteration or disclaimer shall be paid, aml in 
what manner and by whom such costs arc to be ascertained; and if 
any costs so ordered to be paid, be not paid within four days r~fter 
tho amount thereof shall be so ascertained, it shall be lawful for 
the attorney-general to mal.:c an order for thcpaymont of the same, 
and every such o1·der may be made a rule of the supreme court of 
this island. 

'l'wenty-second. Additions may be made to specification. If an 
original patentee shall be desirous of adding a description and 
specification of an improvcmant upon l1is original invention or dis
covery, made o1· discovered by him subsequent to the date of his 
patent, he may upon the like proceedings being bad in all respects 
[as] il' the case of an original application, have the same annexP.d 
to his original description and specification ; aml the island secretary 
shall certify, upon such annexed description and specification, the 
time of its being 'lnncxed and recorded, aml thcreafte1· it shall have 
the same effect iu law as if it bad been embraced in the original 
description and specification, and had been recorded therewith • 

• 

X. As To FILI~G A!i'D REconm::m Pnoc.cr:nnws, 0F:V'ICE Corms, 
liRA "'IXGS, &c • 

• 

'l'wcuty-third. IIow pctitious, to /.Je presented an<lfiletl.--Pro
cccclin[Js thereon to be recorded. Every })Ctition for the grant of 
letters patent under this Act, aml the declaration and specification 
required to accompany such petition, and every certificate or warrant 
thereon, slmll be left at the oflicc of the Executive Uommittcc, and 
tho day of the delivery of every such petition, declaration, and 
specification, certificate, or warrant, and the date of every rcfel·cnce, 

L 20 
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slmll be indorsed or written tllCreon respectively by tho secretary 
of tl10 Executive Committee, ancl an acknowledgment of recei11t 
therefor, either separately or together, as the same may be delivered, 
shall bo given to tho petitioner or 11erson delivering the same respect
ively, or his agent ; and all such petitions, declarations, and speci
fications, references, certificates, or warrants, when letters patent 

• • • 
sJmll be granted, and all letters patent, d•scla1mcr, and memoranda 
of alteration and assignments, shall bo lodged, filed, and preserved 
in the ofticc of tho secretary of this island, and shall be there 
recorded in or in continuation of the Looks of records of patents 
hitherto kept at such ofticc, and a receipt therefor slutll bo given by 
the island secretary, :md a registry of such petitions, declarations, 
specifications, references, certificates, warrants, letters patent, dis
claimers, and momoraml:l of alteration, and of all proceedings 
thereon, shall be kept at such office ; and for recording every such 
petition, declamtion, specification, reference, certificate, or warrant, 
letters patent, disclaimer, and memorandum of alteration, and for 
every receipt granted therefor, as aforesaid, thoro shall be paitl to 
tho island secretary, 1; y the person lodging the same, the like respec
tive fcc, or at the lilw rate, as is payable in tho case of every cleed 
recorded in tho saitl ofticc, and as is payable for every receipt 
granted l1y tho island secretary for every deed there recorded. 

'1\vcnty-fourth. Office copies may be obtained from island 
secretary. It shall and may be lawful for any person to obtain and 
receive from the office of tho island secretary, any copy or copies, 
certified by him, of any such letters patent, or of the petition, 
declaration, specification, reference, certificate, or warrant, wherevct· 
the same were grantcu or issued, or of any disclaimer, mcmuraudum, 
document, or paper connected therewith, or any dr:1.wing relating 
to the same, on payment for such copy Ill' copies of the like fees as 
arc now payable at the oflicc of the island sccrcta•·y for copies of 
other documents, and every such cct·tificu copy sball be evidence in 
all courts. 

• 

Twenty-fifth. JJrawin[JB connectccl t()itlt spec{(ications to be 
furnished and bound up. In case rcfc•·encc is made to dmwings in 
any specification depositCtl or filed under this .Act, an extra copy of 
such drawing3 shall be left with such specification, and tho same 
shall be bound up in a suitable hook, to be kept for rmch purpose, 
and plain, accurate, allll suflicient notes of reference to tho spccitica· 
tion wherewith such drawing shall have been been deposited shall 
be made on Ol' annexed to such <11-awings, and bound np w1th tho 
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·same, in such manner as that such reference may be easily seen nntl 
understood. 

'l'wcnty-Rixth. Island secretary to supply inc'lexes to th'e records 
of patents, &c. 'l'ho island secretary shall canso indexes to all 
pe~jtions, declarations, specifications, letters pntent, disclaimers, and 
memomnda. of alterations enrolled or recorded ns aforesaid, to bo 
prepared in tho form of tho indexes now used in tho said oflico ; 
nn'l such indexes and the books of record of such documents 
respectively shall bo open to tho inspection of tho public at tho 
usual times, an<l on payment of the usunl fees, in cases of flearches 
or reference to other records at the saitl island secretary's office. 

XI. As ·ro PLEADINGS AXD CosTs IN AcTIONs. 

'l'wenty-sevcnth. In action for infrin,rfe.mcnt, particulars of 
brcaclws to be delivered. Particulars of oluections on scire facias 
to repeal. .Proviso. In any action for the infringement of letters 
patent, the Jllaintiff shall deliver with his declaration, conciso 
)larticulars of tho breaches complained of in the said action, and 
the defendant on pleading thereto shall deliver with his plea, nnd 
the prosecutor in any proceedings by scire facias to rcpeallcttel'B 
patent, shall deliver with his decl:\ration, concise particulars of nny 
objections on which he means to rely at the trial in support of tho 
pleas in the said action, or of the suggestions ofthe said declamtion 
in the proceedings by scire facia~, and at the trial of such notion Ol' 
proceeding by sciro facias, no evidence shall be allowetl to be gh·cn 
in suppot·t of any alleged infringement, or of any objection 
impeaching the validity of such letters patent, which shall not bo 
contained in the }Jarticulars delivered as aforesaid : Provided that 
the place or places nt or in which and in what manne1· the invention 
is alleged to have been used or published prior to the date of the 
letters patent shall be stated in such particulars : Provided al~o, 
that it shall and may l>c lawful for any judge at chambers to allow 
such plaintiff, or defendant, or prosecutor respectively to amend 
the particulars delivered as aforesaid upon such terms as to such 
judge shall seem fit ; Provided also, that at the trial of any pro
ceeding by scire facias to repeal letters patent, tho defendant shall 
be entitled to begin :mll to gh•e evidence in support of such letters 
patent; and in case evidence sl1all be adduced on the part of tho 
prosecutor, impeaching tho validity of such letters patent, the 
defendant shall be cntitleu to the reply • 

• 

• 
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Twcnty·eigbth. General issue to be pleadecl. Proviso. In any 
action for the infringement of letters patent, the defendant shall 
not plead any other plea than the general issue, which shall put the 
plaintiff to such proof in support' of his action, and let in such evi
dence for tho defendant, as in any action under such plea the 
defendant may, or tlie plaintiff at present is requh;cd to adduce ; 
nevertheless the defendant shall be at liberty, along with such plea, 
to give notice by indorsement thereon or annexed to such plea of 
any special defense which he might by the present practice offer 
under a special plea, and. for which he would be required to plead 
specially : Provided, that the defendant shall at the trial be bound 
by such uotice, and not be at liberty to go into evidence of any 
other defense which by the present rules of pleading he would be 
restricted from giving, except under some plea for that purpose 

·specially pleaded ; and if the plaintiff would under the present 
rules of pleading be entitled to tlet up one of two answers to such 
special defense, be shall be required to indors.e upon his similiter to 
tho defendant's plea the nature of such answ01·, and shall at tho 
trial be preclnded from entering into evidence in support of any 
other answer : Provided furthe1·, that nothing herein contained 
shall be construed to prevent any party to an action or suit f1·om 
filing a general or a special dcmmrer. 

Twenty-ninth. 1'he court or ct judge in chambe1·s may grant 
injunctions, &c. In any action in any of Her Majesty's courts of 
I'ecord in thitl island for the infringement of letters patent, it shall 
be lawful for the court in which such action is pending, if the court 
be then sitting, or if the court be not sitting, tbeu for a. judge of 
such court, on the· application of the plaintiff or defendant respect· 
ively to make such order for an injunction, inspection, or account, 
and to give such direction respect.ing such action, injunction, 
inspection, and account, and the proceedings therein respectively, 
as to such court or judge may seem fit. 

Thirtieth. As to costs in actions j'o1· infringement oj' patent 
rights. In taxing the costs in any action, in any of Her Majesty's 
com·ts of •·ccorJ in this island, commenced after the passing of this 
Act, for infringing letters }Jatcnt, rr>gm·J shall be had to the 
}'articulars delivered in ~uch action, and the J>laintiff and defendant 
I'espcctivcly shall not be allowed any costs in respect of any 
}>articulars, unless certified by the judge before whom the trial was 
had, to have been proved by such }>laintiff or defendant respectively 
without regard to the general costs of the cause ; nntl it shall be 
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lawful for the judge before whom any such action shall be tried, to 
certify on the record that tho validity of tho letters patent in tho 
declaration mentioned came in question, and the record with such 
certificate being given in evidence in U';JY suit or action for infringing 
the saiu letters patent, or in any proceeuing by scire facias to repeal 
the letters patent, shall entitle the plain tiff in any such suit or action, 
or the defendant in such proceeding by scire facias, on obtaining a 
decree, decretal order, or final judgment~ to his full costs, charges 
and expenses, taxed as between attorney and client, unless the 
judge, making such decree or order, or the judge trying such 
action or proceeding, shall certify that the plaintiff or defendant 
respectively ought not to have such full costs . 

• 
XII. PENALTY FOR usER OR I'Olt I::urTA.TION oR CouNTERFEIT 

WITIIOU1' CoNSENT. 

Thirty-first. 'l'reble damages to be paicl to patentee fo1' tiLe un
lmojitl use of Ids patented invention. \Vhenever in any case any 
letters patent shall be, or shall or may have been granted to any 
person under and by virtue of this Act, and any person without the 
consent of the patentee, bis executors, administrators, or assign!!, 
fir:>t had and obtained in writing, shall make, devise, use, or sell the 
thing, invention, or discovery whereof the exclusive right is 
secured to the said patentee by snch letters patent, such persons so 
offending shall forfeit and pay to the said patentee, his executors, 
administrators, or assigns, a sum equal to three times the actual 
damage sustained by such patentee, his executors, administrators, 
or a~signs, from or by reason of such offense, which sum shall and 
may he recoverable, together with costs of snit, hy action on the 
case founded on this Act in the Supreme Court of this island. 

'l'hirty-second. Using tlte name of et patentee .for tlte sale of an 
~mpatented invention, declared subject to a penalt!t· If any person 
shall write, paint, Ol' print, or mould, cast, or carve, or cngl':we or 
stamp upon any thing made, used, or t>old by hin~, for the sole 
makincr or selling of which he bath not or shall not have obtain('d 

~ . 
letters patent, the name, or any imitation of the name, of any other 
person wlw hath or shall have obtained letters pat('nt for tbe sole 
making mnl ventling of such thing, without lc:wc in writing of such 
patentee, or his assigns ; or if any person shall, upon such thing not 
having been purchased from tbc patentee, or some person who pur· 

• 

• • 
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chaseu it from or under such patentee, or not having l1ad the license 
ot· consent in writing of such patentee, or his assigns, write, 
paint, print, mould, cast, carve, engrave, stamp or otherwise mark 
the words "1mtent," the words "Le.tters Patent," or the words "By 
the Queen's Patent," or any words of tho like kind, meaning, or 
import, with a view of imitating or counterfeiting the stamp, mark, 
or other device of the patentee or shall in any other manner imitate 
or countel'fcit the stamp, or mark, or other de .. ·ice of the patentee, 
he 5hall for every such offense be liable to a penalty of fifty pounds, 
to be recovered by action of debt, bill, plaint, process or informa
tion in Her l\!ajesty's Supreme Con1·t of this island, one half to 
Her Majesty, her heirs and successors, and the other to any person 
who shall sue for the same ; provided that nothing herein contained 
shall be construcll to extend to subject any person to any penalty 
in respect of stamping, or in any way marking, the words "Patent" 
upon' any thing made for the solo making or vending of which a 
}latent before obtained shall have expired. 

XIII. As To I~onMs AND STAMPS. 

Thirty-third. The forms of this Act may be varied. The sev· 
• 

eml forms in the schedule to this Act may be used for and in 
respect of the several m::.tters therein mentioned, anu the same may 
be varied as occasion may require. 

Thirty-fourth. Stamps stated in schedule to be impressed. The 
respective stamp duties set forth in the schedule hereunto annexed, 
11hall be charged ou letters patent, and the other instruments 
therein statetl undCI' this Act respectively,· and no other stamp 
duties shall he chargeable thereon ret:pel~tiYCly. 

·---

XIV. As TO TilE \VmT OI-'sc:nm FaciAs . • 

Thirty-fifth. Scire facias for tlte repeal of patents. P1·ovided 
that the writ of 'scire facias shall lie for the repeal of any letters 
patent issued under this Act, in the like cases as the same would 
lie for the repeal of lettei's patent which may now be issued under 
the Gr{!at Seal in l<~ng:aml. 

• 

• • 



• 

JAMAICA. 311 

XV. CoNSTRUCTION OJ,' AcT. 

'l'hirty-sixtl1. IJoubts · as to construction to be construul by 
arwlogy. If any doubt should arise in tho construction of this Act, 
tlw same may be construed by analogy to the laws now ot· hereaf
ter to be in force in England relating' to the granting of letters . 
patent for inventions, so far as the provisions of such laws shall be 
applicable 

XVI. Co:~nnssiONEtts TO DE ASSOCIATED. 

'l'hirty-seventh. T!te governo1· to appoint commissioners ttncler 
tlds Act. It shall be lawful for the Governor fl'Om time to time, 
by warrant under his sign manual, which shall be f1·ee from stamp 
duty, to appoint such per~;ons as he may think fit to be commis
sioners under thi!!! Act ; aml every 1)erson so appointed shall con
tinue such commissioner during the Governm·'s pleasure, ana may 
lJC summoned to attend any meeting, and take part in any proceed
ings of the Governot· in excc;utivo committee in any matter or 
}H'ocecding arising under this Act. 

XVII. l\fisCELLANEotrs Cr.AusEs. 

'l'bh·ty-eighth. Iuterpretation o.f uJorcls. In the construction of 
this Act the following expressions shall have the meanings hereby 
assignml to them, unless such meanings be repugnant to or incon
sistent with the context; that is to say, u the expression, invention,. 
discovery, and improvement" respectively, shall mean any mannell' 
of new manufacture or new mode of manufactnre, the subject o.s· 
letters patent and grant of privilege within the meaning of the AC?t 
of the twenty-first year of the reign of King James the Fii!St, 
chapter three ; the expressions " petition," " declaration," "refer
ence," " certificate," or " warrant," and "letters }>a tent" respect
ively, shall mean instruments in the form and to the effect in. tlw 
Hcl1edule hereto annexctl, subject to such alterations as rna~ frotn 
time to time be mr.de therein, under the powers an'd pro'ti i.sili>ns of 
this Act. 

'l'hirty-ninth. Short title o.f Act. In citing this Acll in othl'l' 
Acts, instruments, and proceedings, it shall be suflicient. to use the 
expressions "The Patent Law Amendment Act, 1857 ."' 

I<'ortieth. Hitlt Yict. cap. 12, repea!ecl. A certaiu. Act of the 

• 

• 
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legislature of this island, mafle and passed in the sixteenth year of 
the reign of Her present 1\Iajesty, for ascertaining and declaring 
the law with regard to pat.mts, of exclusive privileges in tradt•, 
manufacture, and inventions in connection therewith, is hereby 
repealed. 

Forty-first. Patents granted in Great Britain to trade in tltis 
Island, unless granted in pursuance of tltis Act. No letters patent 
heretofore obtained, or hereafter to be obtained, in Great ll1·itain, 
or elsewhere, for the exclusive privilege of trade or manufacture, 
or any invention in connection therewith, shall be of any validity 
or effect in this island, unless letters patent for the privilege or 
invention, in respect of which such foreign letters patent may l~avc 
been obtained, shall be granted and issued in pursuance of this 
Act, nor until all tlJC provisions and requirements of this Act shall 
have been complied with in respect to letters patent . 

• ScnEnru: OF STo\liP Dun1:s. 
I £ 8. cl; 

Letters patent . ........... , .......................................• /) 0 0 
Petition . .............................................•........... 0 1 6 
Declaration ................................................. , .... . 0 1 6 
SpccificatiOJl .....••............•.•..................•.• , ..... 0 0 0 •• 0 G 0 
Reference .. .................. o. • • ••••••••••••••• , ••••••••• 0 •••••• 0 0 0 
Ce1·tificntc or wnrrnnt of nt.torncy .. gencralo ...... 0 ••• 0 •••• 0 • • • • • • • • • • •• 0 0 0 
Disclaimer or mem01·nndum of alteration .......... 0 ••• 0 ••••••••••••••• 0 1 6 
.Assignmetlt .....................................................•• 0 10 0 

.Faints. 

l'ditio11, 

To his Excellency, &c., &c. [ltcre imwrt name and title o.f Govtl'nor.] 
'l'he humble petition of [lw·e in8ert name ancl acldresa of petitioner], for, &c. 
Showeth, 

That your petitioner is in possession of nn invention for [tlte title of tlte im•ention], 
which irn·ention he bclievrs will be of grent puhlic utility; that he is the true and 
first inventor thereof ; nnd tim~ the same is not in use by nny other person or persoi1s 
to the best of his knowledge nnd belief. 

Your petitionc1·, therefore, humbly prnys that your Excellency will be plensed, in 
the nnme anJ on behalf of Her Mnj~sty tl•o Queen, to gnmt. unto him, his cx•x·utor~. 
administrators, nnd assigns, Her Majesty's letters patent for this island, for the term 
of fourteen years, pursuant to the statute in that case n:ade and provided. 

And your petitioner will ever pray, &c. 
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Declaratior£. 

I , of , in the county of , do solemnly nnd sincerely declare 
thnt I am in possession of an invention for, &c., &c. [tltc title as in petition], which 
invention I bclie\·e will be of great public utility; that lnm tho true and first inventor 
thereof ; and that the sumo is not In use by any other person or persons to the best 
of my knowledge nnd belief; nnd that tho instrument in writing, under my hund nnJ 
seal, hereunto annexed, particularly describes nnd ascertains the nature of the saiJ 
invention and the m1mnel' in which tho same is to be performed; and I make this 
declaration, conscientiously believing tho same to be true, ami by virtue of the provis. 
ions of an net mude and passed, 

Declared nt , this 
J usticc of the Pence. 

day of 

Specification, 

, A. n., 
.A. B. 

before me, 

To all to whom these presents ~hall come, I , of , send greeting:-

I 

Know yo, thut I, the said , do hereby declllrc the nature of my inve·1tion 
for [ insel't title as i1~ petition], and in whut manner the sumo is to be perform01l, to be 
particularly described nnd asccrtllincd in and by the following statement; (that is to 
say)-

[Ilel'e 1lescribe tlte i1wcniion.] 
In witness whereof I, the enid A. n., hnve hereunto set roy hand this 

, A. D. • 

We attest:-
0. D., of 
E. F., of 

'&c. 
'&c. 

Rcfcrl!lce. 

(To be indorsell on the petition., 

• 

• 

day 

llis Excellency is plensed to refer this petition to ITer Majesty's Attorney-General, 
to consider what mny be properly done therein. 

Secretary to the Executive Committee. 

ll'arrant. 
In obedience to his Excellency's command, referring to me the petition of 1 

of , to consider what may be properly done therein, I do hereby certify as fo). 
lows, that the said petition sets forth th11t the petitioner, 

[ Allq;ations of the petition.] 
And the petitioner most humbly prays 

[Prayer of tlte petition,) 
That in support of the allc~ations contninetl in the sniJ petition, the dcclara~ion of 

the petitioner has been laid before me, whereby he solemnly declares that, 
[ ltllrgations of tlte deda!·ation.] • 

That there hns nlso been laid before me a specification signed , and attested 
by two witn('sses, and also n certificate of the filing thereof, 

That it appears that the said application WI~$ duly advertised. Upon conshlcm
tion of ull the matters aforesaid, and ns it is P.ntircly nt the hazard of the said peli· 
tioner whether the said im·ention is new, or will have the desired success, nnd us It 
may be rcnsonnble for his Excellency to eneourngc ull nrts nnd inventions which mny 
be for the public good, I am of opinion thut his Excellency may grant letters patent 

• 
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unto the petitioner, his executors, ndmlnistrntors, nnd assigns, for his said in"l"cntion 
within this isht'll<l, for tho ter111 of fourteen ycnrs, according to tho statuto in that 
cuso m11do nud prol'idc!l, if his Excellency shall be graciously pleased so to do, to tho 
tenor aml cfiect followiug :-

(See Forms, Letters Pntent.) 
Gh·en uuuer my hand this Jay of , A. D. 

.Attorney-General, Jamaica. 
Letter& Patent. 

VICTORIA, by the grace of Got!, of the United Kingdom of Great Britain nnd Ire
land, Queen, nnd of Jamaica, Lady, Defender of tho }'uith: to ull to whom these 
presents shall come, greeting:-

'Vhcr~ns hath, by his petition, humbly represented unto Our Captain-Gen-
eral uml Governor-in-Chief of our Islan!l of Jumuicn thut he is in possession of an · 
invention for [insert title of invention], which the petitioner conceives will be of greut 
public utility; that he is the true anti first inventor thereof; und that the snme ia not 
in usc by any other person or persons to the best of his !mow ledge and belief. Tho 
petitioner, therefore, most humbly prayed that We would bo graciously pleased to 
grant unto him, his c:tccntor~, administrators, and assigns, Our Royal letters pntent 
for the sole usc, benefit, nml advantage of his said invention witl1in Our snit! Island 
or Jamaica for the term of fourteen years, pursuant to tho Statute ill thnt CIIStJ mn!lo 
and provi!lcd: 

And whereas the said hath pnrticnlarly described an!l ascertained tho nature 
or the saiol imcntion, aml in whnt manner the sumo is to be performed, by nn instru
ment in writing under his han!l, nnd has caused tho same to bo duly filed in the 
office of the l:~lanll secretary : 

And We, being willing to give encouragement to nil nrts nnd inventions which 
m11y be for the public good, nrc graciously pl~nsed to condescend to the request : 

Know ye, therefore, that We, of Our special grace, certain knowlc!lge, nnd mere 
motion, have given nnu grante!l, und by these presents, for Us, Our heirs and succce
sm·s, do give and grant 1111to the said , his executors, administrator~, and 
assigns, Our especial license, full power, sole privilege, nnd authority that he, tho 
suit! , his executors, n!lministratoi'S, nn!l assigns, and every of them, by himself 
nnd themselves, or by his and their deputy or deputies, servants or agents, or such 
others ns he, the said , his executors, administrators, and nssigu~, shall at any 
time agree with, and no others, from time to time nnd rt nil times hereafter during 
the term of years herein expressed, shall and lawfully mny m11kc, usc, exercise, and 
vend hi~ said invention within Our snit! island of Jnmnien, in such manner ns to him, 
the said , his executors, nuministrators, nnd assigns, or any of them, ohnll in 
his or their discretion seem meet, nnu that he, the suit! , his executors, admin
istrators, and a;;gigns, shall and lawfully may have nut! enjoy tho whole profit, benefit, 
commodity, nnd advantage, nud enjoy from time to time coming, growing, accruing, 
nnd arising by renson of the said iniention, for und during the term of l'ears h~rein 
mentioned, to huvc, hold, exercise, and enjoy the said licenses, powers, privileges, nut! 
u<lvautngcs herein-before gruntctl or mentioned to be granted unto the said , his 
executors, administrators, and assigns, for and during untl unto tho full end an!l term 
of fourteen year~ from tho day of , A, n. next nnd imme!liatcly 
ensuing, nnd nccortliug to tho statute in such cnsc made nn!l proviuetl, and to the 
en!l th11t he, tue sai•l , his executors, nuministmtors and assigns, nnd every of 
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them, may have nnd enjoy tho full benefit, nnd the sole usc nn<i cxorci'!e of the sniol 
invention, nccoruing to our gracious intention herein-before ueclareu, W c uo by theso 
presents, for Us, Our heirs nnu successors require nnd stt·ictly commolnu nil und 
c1·ery person nnu persons, bouies politic nnu corporate, nnd nil other Our subjects 
wh11tsoever, of what est11te, quality, dt!gree, mum~, or conuilion soever they be, 
within Our saiu is! ant! of Jamaica, thut ncithe,' thay nor nny of them, nt nny time • 
during the continuance of the said term of fourteen yenrs hereby granted, either 
directly or inuirectly, do make, use, or put in practice the snid invention, or nny pnrt 
of the snme, so nttnined unto by the snid , ns uforesnid, nor in anywise counter
feit, imit11te, or resemble tho snme, nor shall mnkc or cnuse to be mauc nny nduition 
thereto or subtraction from the same, whereby to pretend himself or themselves the 
im·entor or Inventors, devisor or uevi~ors thereof, without the consent, licenso, or agree
ment of tho enid , his executors, administrators, or nssigns, in writing under his 
or their hanus nnd seals, first lmtl nnu obtainctl in thnt belllllf, upon such pains nnd 
penn !ties us con or may be justly inflicted 011 such offenders for their contempt of this 
Our Royal command; nntl fnrther, to bo auswcrnblo to the sa hi , his executor~, 
administrntoril, ami. assigns, accoruing to law, for his ami their tlumn"CS thel'CbY occa-o • 
sioned; nnd moreover, we do by these presents, for Us, Our heirs nntl successors, will 
antl commnnrl all antl singular the jnstices of tho pence, constables, null nil other officers 
nnd ministers whatsoever, Our heirs nnu successors for the tho time being, that they, or 
nny of them, do not nor shall ut uny time during the suitl term hereby granted, in nny· 
wise molest, trouble, or hiutler the said , his executors, uuministrutors, or assigns, or 
nny of them, or his or their deputies, servants, or agents, in or about tho due nnd lawful 
uic or exercise of the nforcsahl invention, or anything relating thereto: Provided 
always, and these Our letters patent are, nntl shall be upon this condition, thnt if, nt 
nny time <luring tho saiu term hereby gran tell, it shall bo mntlo appear to Us, Our heirs 
or successors, or nny six or more of Our, ot• their, l'l'ivy Council of Our snitl island of 
Jamaica, that this Our grant is contrary to luw, or prejuuicial or inconvenient to Our 
subjects in general, or that the suitl invention is not a new invention us to the public 
usc nnd exercise thereof, or !hut the said is not the true nntl first inventor 
thereof within this islnntl ns nforesnill, these Our letters patent shall forthwith cease, 
tletermine, nntl be utterly voitl, to ull intents nntl purposes, anything hereinbefore con
tained to the contrury thereof in anywise notwithstanuing: Proviueu also, that these 
Our ){'tters patent, or anything herein contained, shall not extenu, or be construeu to 
cxteml, to give pl'ivilege unto tho saitl , his executors, atlministrntors, antl assigns, 
or nny of them, to uso or imitate any invention or work whatsoever which hath hereto
fore been found out or inventell by nny other of Our subjects whatsoever, m!d publicly 
used or exercised, unto whom Our letters patent or privileges have been nlrenuy granted 
for the sole use, exercise, nntl benefit thereof; it being Our will. untl pleasure thut tho 
saitl , his executors, allministrntors. antl assigns, and all and every other per
son nntl persons to whom like letters patent or privileges have been.nlreatly grnntctl us 
at'oresahl, shull distinctly usc and practice their several inventions by them invented 
and found out, according to tho true intent and meaning of the ~arne respective lr.tters 
patent, 111:d of these presents: Provided likewise, nevet·tlteless, nnd these Our letters 
patent nrc upGn this express condition, thut if tho snitl instrument in writing, filed ns 
uforesnid, does not particularly descl'ibe and ascertain tho nature of the saitl invention, 
ami. in whnt mnnner the same is to be performetl, antl nlso, if the saiu , his 
~xeculors, ntlminislrators, or assigns, shall not supply, or cnuse to be suppliml, for Our 

' 
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service, nil such articles of the snill invention ns he or they sl11111 bo required to supply 
by tho officers or commissioners mlministering the department of Our service for the 
use of which the snme shnll be required, in such manner, at such times, nnll nt nnd 
upon such reasonnblo pdccs null terms ns shnll bo scttlell for thnt purpose by tho anid 
officers or comwissionors requiring the snme, that then, nnd in nny of the saill cnHes, 
these Our lcttei'S patent, nud all liberties and advantages hereby grunted, shnll utterly 
cease, determine, and !Jerome void, anything hereinbefore contnincll to the contrary 
thereof in nuywiae notwithstanding: Provided that nothing herein containell shnU pre
vent the granting of licenses in such manner and for such considerations as they muy 
by Jaw be granted; and Justly, We do, by these present~, for Us, Our heirs nnd suc
c:essors, gmnt unto tho said , his executors, administrators, and assigns, that 
these Our letters patent, on the filing thereof, shall be, in nnd by ull things good, firm, 
valid, sufficient, und effectual iu the law according to the true intent.nnd meaning 
thereof, aud shall be tukcu, construed, null adjudged in the most favorable null bene· 
ficiul sense for the best admntnge of the said , his executors, atlministrntors, 
aml assigns, as well as in all Our courts of recurll ns elsewhere, nnd by nil und singular 
tho officers and ministers whatsoever of Us, Our heirs nnd successors, in Our said 
island of Jnmaiea, nnd amongst all and every the subjects of Us, Our heirs nnll suc
cessors, within Our said islund of Jnmnicn, notwithstanding the not full nnd certain 
describing tho natui'C and quality of the saill invention, or of tho materials thereunto 
conducing and belonging : Provided further, thnt if tl10 saill , his heil's, admin
istrators, or assigns, shall, upon petition, presented to Our Cnptaiu-Genernl nnd Gm·~r
nor-in-Chief, or officer administcrinp; tho government of Our snit! islam!, before tho 
expiration of the term of years h~roby grunted, show thnt he or they has or bath been 
unable to obtain a due remuneration for his or their upense or labor in perfecting the 
aforesaid invention, nnd Our Captnin.Genernl and Governor-in-Chief, or officl•r udmin. 
istcl'ing the government ns aforesaid, iuExecutive Committee, shall be of opinion thut 
nn extension of the term of years aforesaid should be granted, it shull be lawful for 
Our Captnin-Genernl nud Governor-in-chief, or officer administering tho government 
ns aforesnhl, to e1tend the term of years aforesaid for nny further perioll not exceed
ing seven years, and to sign nnd issue in the name nnd on tho behalf of Us, Our heirs 
or successors, new letters patent, in the form or of the tenor or effect nforcsaill, unto 
tlie snid , his executors, administrators, or assigns, for the aforesaid invention 
for any such further period not excceuing se1·en years as aforesaid accordingly; and 
to the end aforesaid, W c have caused these, Our letters patent to be scaled with the 
broad sen! of Our saitl islnnll of Jamaica, 

(Seal.) Witness, his Excclleney, &e., &c., &c., Captain-General nnd Go'l'ernor-in· 
Chief [or adminisle1·in,'} iltc .'l"vcrnmcntl of Our said island of Jnmuica, 
and tho terl'itories thereon depending, Chancellor and Yicc-Admirnl of 
the same, at Saint Jago de Ia Vega, this day of nnnoque 
domini, nnd in the year of Our reign. 

From Carpm. Pat. L. of World, 304 • 
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Imperial Proclamation No. 7 of (Aprit 18,) 1884; ana 
Appendix. 

It is hereby notified that the following regulations as to patents 
have been published and will be enforced on and after July 1, 1885, 

N. B. The rules respecting patents published on April 7, 1871, 
and Imperial Proclamation No. 105, publiMhed in March, 1872, havo 
been repealed. 

By order of II. I. 1\I. the l\Inano. 

April 18, 1885. 

Pri nee SA:s-JO SA:s-EYOsm, 
Prime J.llinister of State. 

Count l\L\Ti'IUKATA MAsAYosm, 
.~.llinister of A!JI'iculture and Oommerce. 

ARTICLE 1. Inventors of useful articles desirous of having the 
exclusive sale of the same shall apply to the minister of agriculture 
and commerce, and obtain his special permission. The minister of 
agl'icultnre and commerce shall, if advisable, deliver certifieateil of 
special permission for their exclusive sale. 

ART. 2. In applying for a patent a detailed Rtatement of tho 
invention and the ncccs8ary diagrams will be affixell to the written 
application. 'l'he invented article or a specimen, shall, if neccssu.,·y, 
be ordered to be submitteu. 

ART. 3. The terms of a patent right may not exceed fifteen years, 
reckoning from the date of it~ certificate. 

AR·r. 4. Patents cannot he applied for in the case of articles of 
the nature specified below: 

{1.) At·ticlcs that have previously been invented by others. 
N. ll. This provision docs not extend to patcntg that have 

been transferred by thcit· owners. 
(2.) Articles that have been publicly usetl or known befot·o tho 

patents have been applietl for. 
(3.} Articles that t.end to disturb socirt.l tranquillity or demoralize 

customs and fashions, or at·e injuriou~ to health. 
( 4.) l\Ieuicines. 
ART. 5. l!'or inventions deemetl necessary for war purposes or 

tho3c the geneml usc of which is deemed important, tho minister of 
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agriculture ancl commerce will not grant patents, and in the case of 
those for which patents have previously been granted he may can
cel the same. In tho case of inventions described above, tho minister 
of agriculture and commerce will grant appropriate sums of money 
to tho inventors by way of eompensation. 

AnT. 6. Privileges by securing patents, as well as the patents, 
m:1y be hereditary. When a successor has inherited a patent he 
shall report the fact to tho minister of agriculture and comm01:co 
within three months. 

ART. 7. Persons desirous of transferring to or acquiring from 
another person, J>atents, must apply for tho permission of tho minis· 
tor of agriculture and commerce. 

AnT. 8. When a patentee effects improvements upon his inven
tion he may apply for a. fresh patent. 

N. B. 'fho effect of additional patents may not exceed that of 
the original patents. 

AnT. 1>. Ptlrsons desirous of obtaining patents for articles that 
arc improvements upon other patented inventions must secure 
the consent of the original patent()cs. If tho original patentee 
shouhl refuse his consent and the minister of agriculture and com
merce deem the refusal obstructive to tho improvement of the 
invention, he may grant the improver special permission to usc tho 
original invention together with the improved part. In such cases 
as have been mentioned above the minister of agriculture and com· 
mercc shall cause the improvers to give appropriate sums of money 
to the original inventors by way of compensation. 

ART. 10. Patentees must indicate on their inventions the date 
and term of the patents. In tho case of articles, the nature of 
which precllllle;;; such iudication, the date and term must be marked 
on the cover or otherwise. 

AnT. 11. The register of patentees, with other details, shall be 
submitted for public inspection by the miuistet· of agriculture and 
commerce. 

AnT. 12. ·when patentees change the places of their registration 
or their residencctl or names, they must report the fact to the depart
ment of agriculture and commerce within three months. 

ART. 13. 'V hen certificates of patents have been lost or damaged, 
tho patentees must apply to the minister of agriculture and com
merce for the delivery of fresh certificates. 

AnT. 14. In cases mentioned below, patents shall be declared 
Yoid and tho return of the certificates of tho patents shall be ordered: 
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( 1.) 'When any contravention of the provisions of article 4 has 
been discovered. 

· (2.} When any misreprcsen~ation of facts has been discovered in 
the written applications and details of tho inventions. . 

AnT. 15. Patents will become void in tho following cases : 
(1.} When tho inventions have not he<'n practically publicly 

• 

·applied within two years after tho date of tho certificates of the 
patents, or when their execution has been suspended for two years 
without any representation of the circumstances of tho case to the 
authorities. 

(2.) 'Vhcn patented inventions have been imported from abroad 
and sold. 

An.T. 1 G. 'Vhen certificates of patents are granted or canceled, 
or when any loss of patent right has occurred, the department of. 
agriculture and commerce will publicly notify the fact. 

A1m 17. Persons applying for patents shall pay the um1ermen
tioned fees. 

N. n. Should the written applications be dismissed, the fees 
shall be rctumcd. 

(1.} For persons applying for patents lasting for five years, 10 
yen. 

(2.) For persons applying for patents lasting for ten years, 15 

yen. 
(3;) For persons applying for patents lasting forfifteen years, 

.20 yen. 
(4.} l~or persons applying for the transfer of patents, 5 yen. 
(5.) For persons applying for additional patents, 5 yen. · 
(G.) l~or persons applying for fresh certificates of patents, 1 yen. 
AnT. 18. Otllcials concerned in the granting of patents may not 

apply for patcntA. 
AnT. HI. If the marks described in :nticlc 10 arc not macle, no 

appeal for any claim of damage may uc made. 
AnT. 20. Persons who have counterfeited patented invention~, 

or imported them from abroad, or clandestinely used any patent, 
shall be liable to imprisonment with lab01· for a period not lcs~ than 
one month aiHlnot exceeding one year and a fino of not less than 4 
yen and not exceeding 40 yen. 

ART. 21. l"ersons who have applied to articles of the tmmc kind 
as others manufactured UIHler patents, marks that bear a close resem
blance to those used by the owners of such patents, sball be liable 
to imprisonment with labor for a period of not less than fifteen days 
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ancl not cxcceuing six months, ancl a floe not less than 2 yen and not 
exceeding 20 yen. 

ART. 22. Persons who havo sold articles in contravention of 
articles 20 and 21, with previous knowledge of tho fact, shall bo 
liable to a tine not less than 4 yen and not exceeding 40 yen, 

ART. 2:l. In tho cases mentioned in articles 20, :! 1 and 22, tho 
infringing articles and the apparatus used for tho perpetration of 
the otl'emws shall be eoufiscated and hanJetl over to th<J patentees, 
ancl itt the case of articles previously sold, theit· price shall be exacted 
from the offender and also given to the patentees. 

Am'. 24. Persons who have obtained rights by fraudulent means 
or sham patents shalllw liable to imprisonment for a period not less 
than fifteen days and not l'xceeding six montlu;, ancl a p,malty of 
not less than 2 yen and not exceeding 20 yen. 

ART. 25, Persons who have failed to make the reports mentioned 
in the seconll clau~e of article G allll article 12 within the prescribed 
perious shall be liable ~o a penalty of not less than 1 yen and not 
exceeding UJ5 yen. 

AnT. 2G. 'l'o contraventions of these regulations tho provisions 
in the criminal code for tllC simultaneous commission of several 
crimes shall not be applied. 

AnT. 27. 'l'ho offen~es mentioned in articles 20, 21, and 22 shall 
be dealt with at the instance of the patentees. 

AuT. 28. 'Vheu patentees have made appeals, judges may tem
porarily suspend the sale of the articles to which such appeals 
1·ebte. 

• 

Appendix. 

Persons desirous of obtaining the exclusive sale of articles 
invented after the publication of the patent rules of April 7, 1871, 
and before the publioatiou of these regulations, and which were 
reported to tho authorities according to the adJ!tional pt·ovisions of 
notification No. 105, pubiished in l\Iarch, 187~, may apply to the 
minister of agriculture and commerce fot· their patents within six 
months after tho date of the enfot·cemcnt of these regulations, 
even though they bo such as arc generally used ot• known. 

Persons who have made use of the inventions dcscribell nbovc 
before the publication of these regulations may apply to the minis
ter of agriculture and commerce fot· special pcrmi~sion for their use 
within one year after the date of the enforcement of these regula-
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tions. In such cases they shall pay fees to the same amount ns 
tlwse for the gmnting of patents mentioned in article 1 i. 

From :n Pat. Ojf: Gaz. 1445. 

Notification ]{o. 5 Council nf State. 

It is hereby notified, that, tho Patent Regulations having been 
published, tho following Regulations arc issued I'LS to the moue of 
procedure to obtain patents. 

Prince SAXJO SANEYosm, 
Prime Minister. 

Count l\lATSUKATA MASAY(ISIII, 
Actin[! 11Iinistcr of tltc .A[!ricultural and Commercial Department, 

April 18, 1885. 

ARTICLE 1. Applications and reports in connection with pat.i>nts 
shall be sent to the agricultuml and commercial department through 
the prefectural authorities. 

ART. 2. 'Vhcn application is made for a patent, the1·c must be 
two letters of application and throe statements of dctn!ls and dia
grams sent in, together with the patent fcc, 'Vhen more than one 
person is connected with tltc invention, they shall all sign the doc
uments sent to the department. 

ART. 3. 'Vritten statements, details, aml diagrams arc to be sent 
to the prefectural authorities in a scaled form, and in that form 
they will be forwarded to the minister of the agricultural ancl com- · 
mcrcial department. 

ART. 4. 'l'ho following must be stated in all applications for 
patents: 

(I.} The name of tho invention. 
(2.} The duration of tho patent applied for. 
(3.) A declaration that it is not contravening the regulations. 
( 4.) A declaration that there arc no misrepresentations of facts 

made in the written application and statement. 
ART, 5. In the details the following must appear: 
(1.) The object of the invention and explanation of its nature. 
( 2.) An explanation of the diagrams, when such nrc submitted. 
(3.) A detailed description of the manufacture, structure, com· 

position and i.hc way of employing the invention. 
(4.) The uses to which the invention may be applied. · 
(5.) The social rank, name and address of the inventor. 
ART. 6. The diagram must be numbered, and their respective 

I. 21 
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parts shall be m:ll'keJ with letters or numerical figures to correspond 
with the explanations. 

AnT. 7. Auy one applying for the transfer of the whole or part 
of the patent, in accordance with the 7th article of the regulations, 
must send in two letters of application, a copy of the agreement 
bctw'Jen the parties, and the certificate of patent, together with tho 
fcc. 

AnT. 8. Any person applying for additional patent rights shouhl 
do so as provided in articles 2 antl 3. 

AnT. 9. Any }>erson ucsirous of obtaining the special permission 
stated in tho secoml part of article U of tho regulations, shall senti 
in two applications, stating tho circumstances of the ca!;e. 

AnT. 10. "'When it is reported, as stated in articles G and 12 of 
the regulations, that the name of the patentee is altered, the min
ister of the agricultural mul CJommcrcial department shall indorse 
the fact on the certificate of patent, 

Am·. 11. 'Vlwn any one applies for a fresh certificate, a. detailed 
account of the circumstances of the case must be sent in. 

Ar.T. 12. lft a case where a patentee has uiscovered omissions or 
mis-statements in the letters of applications and diagrams, he shall 
send in two applications with a detailed account of the circum
stances of the case. But w!Jen by addition to or alteration of some 
important part the invention is completely changcu, no application 
will be received. 

AnT. 13. 'Vhen patentees allow others by mutual consent to usc 
the invcntwu, the fact slwuhl ho reported and the document signed 
by both parties. 

AnT. 14. 'Vhen, after a patent has been declared void through 
a contravention of the provisions of the fit·st part of article 4 of tho 
regulations, aml the orlginal inventor applies again fer the patent, 
its term shall not exceed that granted to the original patent. 

Ar.T. 15. Any person who desires to obtain }>ermission to usc 
articles, as provided for in the secoml clause of the regulations, 
Rhall send in two ~pplications containing a detailed account of their 
previous employment. 

From 31 Pat. Off. Gaz. 1445. 
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An Act for amending the Law for granting Patents jo1· 
· inventions. No. 12 of 1876. 

'Vhercas it is expedient to amentl the law concerning letters 
patent for inventions, 

Be it enacted by the Governor and Gcneml Legislative Council 
of the Leeward Islands, as follows : 

[Section 1, rclatin!J to commissioners of patents, ltas been 
repealed. Sec, sc<:tions 1 & 5 of Act No. lli, 1878, 1wst.] 

2. Seal oj' tlte commissioners. It shall be lawful for the com
missioners to cause a seal to be made fot• the purposes of this Act, 
and from time to time to vary such seal, aml to cause to be 
scaled therewith all the warrants fot· letters patent under this Act, 
and all instruments and copies pt·oceeding from the oflicc of the 
commissioners, and all courts, jnuges and other persons whomsoever, 
shall take notice of such seal, and receive impressions thereof in 
eviuence, in like manner as impressions of tho Great Seal of tho 
Colony arc received in evidence, and slmll also take notice of and 
t·cceivc in evidence, without further proof or production of tho 
originals, all copies or extracts certifieu under tho seal of the saiu 
otlice, of or from documents depositctl in such oflice. 

3. Patoer of commissioners to make 1'ules and reuulations to be 
<1Jlproved by f!OVe1'1Wr in council. It shall be lawful for the com
missioners from time to time to make such rules and regulations 
(not inconsistent with the provisions of this Act) respecting the 
business of their oflicc, and all matters and things which under the 
}WOvisions herein contained arc to be umler their control and direc
tion, as may appear to them necessa1·y and expcllicut for the pur
poses of this Act, and all such rules when approved lJy the Governor 
in Vouncil shall ha\'o tho force an<l effect of Jaw. 

4. Office of t!te commissioners. It shall be lawful for the Gov
<>rnor to provide and appoint from time to time a proper place for an 
office for the purposc11 of this Act. 

5. Commissioners, 1oitlt consent o.f Governor, to appoint cler!.:. 
It shall bo lawful for the commissioners, with the consent and 
approval of tho Govemm·, from time to time to appoint a clerk for 
tho 1mrposes of this Act, and it shall be lawful for the commission-

' 
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crs from time to time, with tho approval of the Governor, to 
• 

remove such clerk so appointed. 
~. Petition, ,C;c. to be accompanied by a provisional specification. 

Every }>Ctition for the grant of lctte:rs J>alent for an invention, and 
the declaration required to accompany such petition, shall be left at 
the office of the commissioners; aml there s]Jall be left there, with it, 
a statement in writing, l10reinaftcr called the J>rovisional spccifica
tion,signcd by or on behalf of tho applicant for letters patent, describ
ing the nature of the said invention; and the day of tho delivery of 
every such petition, declaration, and provisional specification shall 
be recorded at the said oflicc, and indorsed on such petition, declar
ation, and provisional specification, and a certificate thereof given 
to such applicant or his agent ; and all such petitions, dcdarations, 

·and provisional specifications shall be preserved in such manner as 
the commissioners may direct, and a registry thereof, anll of all 
}ll'OCccdings thrcon, kept at the office of the commissioners . 

7. Every application to be referred to attorney-general. Every 
applicant for letters patent made under this Act shall be rcferrcll 
by the commissioners according to such regulations as they may 
think fit to make, to tho attorney-general. 

8. Provisional spec{fication to be refcrre!l to attorney-genem!, 
1clw may yive certificate of allolcance. The provisional specifica
tion shall be J'cfcrrcd to the attorney-general, who shall be at liberty 
to call to his ai<l such scientific, or other person as he may think fit, 
and to cause to be paid to such person hy the applicant, such remun
emtion as the attorney-general sllall appoint ; and if the attorney
general be satisfied that the provisional spcc:ification describes tho 
nature of the invention, he shall allow the same, and givQ a certifi
cate of his allowance, and such certificate shall be filed in tlw oflico 
of the commissioners, and thereupon the invention therein refet·t·cd 
to may, during the term of six months from the date of the appli
cation for lettt·rs patent for the said invention be usell and publishcll 
without prejudice to any letters patent to be granted fo1· tho same, 
and s•wh protection from the con'lcquenccs of usc and publication 
is hereinafter refcned to as 1•rovisionn.l protection. Provided 
always that in casn the title of the invention or the provisimml 
specification be too large OJ' insuflicient, it shall be lawful for the 
attorney-general to allow or require the same to be amended. 

9. Inventor may deposit a complc>te speeijication, to confer for 
a limited time tlte like rioltts as letters patent. 'l'he applicant for 
letters patent for an invention instead of leaving with the petition 

• 

• 
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a!ld dcclarl\tion a provisional specification as aforesaid, may, if he 
think fit, file with the said petition and declaration an instrument 
in wt·iting under his hand and seal (hereinafter called a complete 
specification) particularly describing and ascertaining the nature of 
the said invention, and in what manner the same is to be performed, 
which complete specification shall be mentioned in such declaration, 
and the day of the delivery of every such petition, declaration and 
complete specification shall be recorded at the office of the commis· 
sioners, and indorsed on such petition, declaration, and specification, 
and a certificate thereof given to such applicant or his agent, and 
thereu}lOn subject and without 1n·ejudice to the provisions herein
after contained, the invention shall be protected under this Act for 
the term of six months from the date of the application, and the 
applicant shall have during such term of six months the like powers, 
rights, and privilege!l, as might have been conferred upon him by 
letters patent for such invention issued under this Act, anti duly 
sealed as of the day of the date of such application, and during 
the continuance of such powers, t·ights, aml privileges under this 
}H'ovision, such invention may be used ami published witl10ut 
11rejudicc to any letters }latent to be gmntcd for the same ; and 
where letters patent arc gmntcd in respect of such invention, then 
in lieu of a condition for making void such letters patent iu case 
such invention be not dcscriLcd and ascertained by a subsequent 
specification, such letters }latent shall be conditioned to become 
void, if such complete specification filed as aforesaid, docs not par
ticularly describe :mJ ascertain the nature of the said invention, . 
and in what manner the same is to be JlCl'formcd ; and a copy of 
every such complete specification shall be open to the inspection of 
the puhlic as hereinafter providcll, from the time of depositing the 
same, subject to such n•gulations as the commissioners may make. 

10. Lcttei'B patent granted to first ilwentor not invalidated by 
1woteetion obtained in fraud. In ease of any application for letters 
patent for any invention, and the obtaining upon such application 
of }H'ovisional protection for such invention, or of protection fot· 
the same, by reason of the deposit of a complete specification, as 
afcresaid, in ft·and of the tmc and first im·entor, any letters patent 
granted to the true aml first inventor of such invention shall not be 
invalillated by reason of such application m· of such provisional Ol' 
other protection as aforcsaiu, or of any usc u1· }'ublication of the 
invention, subsequent to such application, and before the cxpimtion 
of the term of such provisional or other protection. 

• • 

• 



• 

• 

• 

• 

326 FOREIGN LAWS. 

11. Commissioners to cause protection to be advertisucl. Where 
any invention is provisionally protected under this Act, or protected 
by reason of the deposit. of such complete specification as aforesnitl, 
the commissioners shall cause such provisional protection, or such 
other protection, as afot·csaitl, to be atl vertiscd in such manner as 
they may sec fit. 

12. Application for letters patent to be advertised j also opposi· 
tions. The applicant for letter.: patent, so soon as he may think fit 
after the invention shall have been provisionally protected under 
this Act, or where a complete specification has been deposited witll 
his petition antl declaration, then so soon as he may think iit after 
r,;nch deposit, may give notice at the otlicc of tho commissioners of 
ltis intention of proceeding with his application for letters patcut 
for the said invention, and thereupon the said commissioners shall 
cause his said application to be cd vcrtiscd in such mannm· as they 
may sec fit, and any person having au interest in opposing the 
gmnt of letters patent for the said invention, shall be at liberty to 
leave pat·ticnlar,; in writing of their objections to the said applica
tion at such place, and within such time, and subject to such rcga· 
l:otions as the commissioners may direct. 

13. Spec[fication an~l uldections to be 1'~ferrecl to attorney-gen
cl'((l. So soon as the time for tho delivery of such objections shall 
ha \'C expired, the provisional specification or complete specification 
(as the case may be), and particulars of objection (if any) shall be 
referred to the attorney-general. 

14:. Power to attol'lle.'J-rfencral to orrlm· costs paid. It shall Lo 
lawful fm· tho attorney·~cneral, if he sec fit, Ly certilicato nuder his 
hand, to ortler by ot· to whom the cost of any hcnriu~ or inquiry upon 
any objection or otlu::nvisc, in relation to the grant of such lcttl'rs 
}•atcnt, or in relation to provisional (or other) protection acq:tired by 
the applic:lllt nmlcr this Act shall be paill, aml in what manner, anti 
hy whom such co~ts at·c to lw ascert.ained, antl if any costs so ordered 
to be paid be not paid within fun1· days after the amount thereof 
shall be so ascm'laiiicd, it 3hall be lawful for thl' attomey-gcncral 
to ma!<c an ort\er for the pay.Itcnt uf tlw same, and every such 
orllcr may be mat~n a rule of the supreme c01:rt tu the efiect that 
execution may pass thc!·cupon in eommon fmm. 

15. Attorney·ffeneral to cau.~e warrant .for seu!ing letters patent. 
It shall Lc lawful for the attol'ucy-gem·t·al aftc1· !mel; hearing, if 
any, as he may think fit, to cause a wanant to bC' made for the 
s<.!aling of lcttel'~ patent fot· th'J tmid invention, and such warrant 
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shall be sealeil with tho seal of the commissioners, and shall set forth 
the tenor anJ effect of the letters patent thereby authorized to be 
granted, and tho attorney-general shall direct the insertion in such 
letters patent of all such restrictions, conditions, and provisos as he 
may deem usual and cxpedicrit in such grants, or necessary in pursu-

• 

ancc of tho provisions of this Act ; and the said warrant shall Lethe 
warrant for making and sealing of letters patent unJer this Act 
according to the tenor of said warrant. 

16. Notldng to ajfect t!tc prc1'0{Jativc oftlw Crwn. Provided 
always that nothing herein containc<l shall extend to abridge or 
affect the }ll'erogative of the Crown in relation to the granting or 
withholding the grant of any letters patent, and it shall be lawful for 
tho Governor by warrant under his hanll, to direct the attomey-gcn
eral to withhold such warrant as aforesaid, or that any letters patent 
for the issuing whereof he may have issued a warrant as aforesaitl 
shall not issue, or to direct the insertion in any letters patent to be 
issucil in manner herein provided of any restrictions, conditions, or 
provisos, wlliell ho may thiuk fit, in addition to, ot• in substitution 
for, :my restrictions, conditions or provisos which would otherwise 
be inserted therein under this Act, and it shall also bo lawful for 
the Govcmor by liko warrant to direct any complete specification, 
which may have been filed under tlte provision hereinbefore con
tained, and in respect of the invention tle~cribed, in which no let
tors patent may havo been grant.etl, to be cancelcll, :mil thereupon 
the protection obtaineu by the fihng of such complete specifi,mtiou 
shall cease. 

17. Letters patent to be for 14 yew·s, subject to conditions. All 
letters patent for inventions granted nuder tho provisions hereinb:!
forc contained shall be for fomtcen years, anil shall be made sub
ject to the condition, that tho same shall be void, and that tho power>l 
and pri vilcges thereby grantll(l !>hall cease and determine at the 
expiration of three years and seven years respectively from the datl· 
thereof, unless there be paid before tho expiration of tho said thl'l'l! 
anil seven years respectively, the sum or sums of money in the !lChecl
ule to this Act annexed; and the payment of the said ,sums of money 
shall be indon;etl on the warrant for the saiJ letters pattJnt, and thL· 
clerks of the conuuissionet·s shall is~ne nuder the seal of tho commis · 
sioners a cCLtiticntc of such paymt•nt, and shall imlorsc a receipt fur 
the same on any letters patent issued under the authorit.y of the saill 
wanant; :.mel such certificate duly stamped, shall be evidence of the 
1mymcnt of the several sums l'esp'~ctivcly. 

• 
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18. Letters patent to be scaled ~(lit/t the Great Seal of the Col· 
ony. The commissioners so soon after the sealing of the eaid war
rant as required by the applicant fo1· the lettcrtJ patent, shall canso 
to be prepared letters })atent for the inventiou aec01·ding to the 
tenor of the saill warrant, and it shall be lawful fo1· the Governor 
to cause such letters patent to be scaled with the Great Seal of the 
Colony. 

19. No letters after three months from ~oarrant. Providecl 
always that no letters patent, save as hereinafter mentioned in tho 
case of letters patent dcstroyetl or lost, shall issue on any wal'l·aut 
granted "as aforesaid, unless application be made to seal such 
letters patent within three months afte1· the date of the said war
rant . 

20. No letters (except, &e.,) to be issued after expiration of 
protection. Provided also that no letters patent (save letter.'> pat
ent issued in lien of others dcsti'Oycd or lost) shall be issued or be 
of any force or effect, unless the same be gmnteu during the con
tinuance of the p1·ovisional protection nndc1· this Act, or where a 
complete specification has LHJcn deposited umlcr this Act, nor then 
unless such lcttm·s patent be granted dtu·ing the continuance of the 
protection conferred under this Act by reason of such deposit ; 
save that where the application to seal such letters patent has been 
made tlm·ing the continuance of suci.J pro\·isional or other protection 
as aforesaid, and the sealing of such letters patent has been delayed 
by reason of a caveat ot· an application to the Govemor against or· 
in relation to the sca!ing of such letters patent, then sngh letters 
patent may be scaled at such time as the Govcmor shall direct. 

21. Letters patent may be [JI'Wtled to personal representatives. 
Provi~led also that where the applicant for such letters patent dies 
during the continuance of the provisio11al protection, or the protec· 
tion Ly reason of the deposit of a complete specification (as the case 
may be), such letters patent may be gmnted to the cxecutol'S or 
administrators of such applicant during the continuance of such 
provisional or other protection, or at any time within three mouths 
after the death of such applicant, notwithstanding the cxpimtion of 
the term of such provisional or other protection, and the letters pat
ent so gmntcd shall bu of the like force and effect as if they had 
been gmntctl to such applicant during the coutiuuancu of such 
provisional or other protection. 

22. If letters be destroyed or [oqf, others may be issued. Pro· 
vided also that in case any such letters patent shall be destroyed 

• 
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or lost, other letters patent of the like tenor anu effect, and scaled 
and dated ns of the same day, may, subject to such regulations as 
tho commissioners may direct, bo is!:!ucd under the authority of the 
warrant in pursuance of which the original letters patent we·re issued, 

23. Letters patent may be elated as of tlte day of tlte application. 
It shall be lawful to cause any letters patent to be issued in pursu
ance of this Act to be sealed and bear date as of tho day of the 
application for the same, or where the attorney-general or the 
Govcmor thinks fit anu directs, any such letters patent as aforesaid 
may be scaled and bear date as of the day of the scaling of such 
letters patent or of any other day between the day of such applica
tion for provisional regh>tration and the day of such sealing. 

24. Letters patent anteilatecl to be of tlte same validity. Any 
letters patent issued under this Act, s<3aleu aml bearing date as of 
any day prior to the day of the actual sealing thereof shall be of 
the same force and valitlity as if they hatl been sealed on the day 
as of which the same are expressed to be sealed antl bear date. 
Provided always that save where such letters patent are grantctl 
for any invention in respect whereof a complete specification has 
beeu deposited upon tho application for the same unucr this Act, 
no proceeding at law or in equity shall he hatl upon such letters 
patent in rm;;pect of any infringement committed befo1·e the same 
were actually grantell. 

26. Letters j'or fvrei[Jn inventions not in force after expirct
tion oj' j'oreiun patent. ·where upon any applicntion mallc after 
the passing of this Act, letters })atent are g1·antcd in this colony 
for or in rm;pect of any invention tirst invented in any foreign 
country, or by the subject of any fort'ign power or State, and a 
patent or like privilege for the monopoly or exclusive usc or exer
cise of such invention in any foreign country is there obtained 
before the grant of such letters patent in this colony, all rights :mel 
IH'ivilegcs under suclllctters patent shall (notwithstanding any term 
iu such letters patent limitctl) cease and be void immediately upon 
the expimtion or other determination of the term during which tho 
patent or like privilege obtained in such foreign country shall con
tinue in force, or where more than one such patent or' like privilege 
is obtained abroad immediately upon the expimtion or other tlcter
mination of the term which shall first ex piro Ol' be determineJ of 
such several patents or like privileges, provitletl always that no 
lcttm·s patent for or in respect of any invention for which any such 
patent o1·like privilege as afol'csaitl shall have been obtained in auy 
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foreign country, ancl which shall Le grantccl in this colony after the 
expiration of tho term for which such patent or privilege was 
granted or was in force, shall be of any validity. 

26. Use of inventions in foreign sltips, &c. No letters patent for 
any invention (granted after the passing of this Act) shall extend 
to prevent the usc of such invention in any foreign ship or vessel, 
or for the navigation of any foreign ship or vessel, which may bo 
in any }>ort of this colony, where such invention is uot so used for 
the manufacture of any goods or commodities to bo vended within 
or exported from this colony, provided always that this enactment 
slmllnot extend to the sl1ips or vessels of any foreign State of which 
tho laws authorize subjects of such foreign State, having }>atcnts or 
like privileges for the exclusive usc or exercise of inventions within 
its tenitorieA to prevent or interfere with the use of such inventions 
in British ships or vessels while in the ports of such foreign State 
or in the "·atcrs within the jurisdiction of its conrts, where such 
inventions arc not so used for the manufacture of good~ or com
modities to be vended within or exported from the territories of 
such foreign State. 

27, Requirement tltat spec{ficativns be.fUecl. All letters p;ltent 
toLe granted under this Act (save only letters patent granted after 
the filing of a complete specif:cation) shall require the specification 
thereunder toLe filed in the ofliec of the commissioners . 

• 28. Filing. Every specification to Lc filed in pursuance of the 
condition of any letters patent shall Le filed in the office of the com-

• • miSSIOners. 
29. Copies uj' specijications to be open to im'}>ection. The com

missioners shall canso true copit•s of all specifications (other than 
provisional specifications), disclaimers antl memoranda of alterations 
filed under or in pursuance of this Act, and all provisional specifi
cations after the term of the provisional protection of the invention 
has cxpit·e(l, to be open to the inspection of the puLJic at tho otlice 
of tho cmmni~sioncr:l at all reasonable times, subject to such n•g
ulations as the commissionet·s may tlireet. 

30. ~-.'ipecijication and otlte1' documents to be printed, &c. The 
' 

commissioners shall cause to be printed, published, and soltl at such 
prices and in such manner as they may think iit, all specificatioiJs, 
disclaimers and memoranda. of alterations deposited or iiled under 
this Act, antl such SIJecifications (not being provisional specifica
tions), disclaimers and memoranda respectively shall be so printed 
and puLli:;lml as soon as conveniently may !Jc after the filing thereof 

• 
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respectively, and all such provisional specifications shall be so printed 
and published as soon as conveniently may be after tho expiration· 
of the provisional protection obtained in respect thereof, and it 
shall be lawful for the commissioners to present copies of all such 
publications to such pnblic libraries and museum:~ as they may 
think fit, and to allow the person depositing or filing any such speci
fication, disclaimer ot· memoranda of alteration to have such num
ber, not exceeding twenty-five, of the copies thereof so printed and 
published, without any payment for the same, as they may think fit. 

31. Copies of 8)JCciji.cations, &c., to be evidence. Printed copies, 
certified by the commissioners or one of them, of specifications, dis
claimers, and memoramla of alterations shall be admissible in evi
t.lencc aml deemed aml taken to be prim(~ fi.wie evidence of the 
existence and contents of tho documents to which they pnrpot·t to 
relate, in all courts and in all proceedings rcl:.l.ting to letters patent. 

32. Register of patents to be l.:cpt. '!'here shall be kept at the 
office of the commissioners uncler this Act a book or books to be 
called " '1'110 Register of Patent!l," wherein shall be enterecl and 
recorded in chronological order all letters patent granted under this 
Act, the deposit of filing of specifications, disclaimers and memo
mnda of alterations, filed in re:;pcct of such letters patent, all 
amendments in such letters patent and specifications, all confirma
tions and extensions of such letters patent, the expiry, vacating, or 
canceling such letters patent, with the dates thereof respectively, 
and all other matters aml things affecting the validity of such let-

• 

ters patent, as the commissioners may direct, and such register or a 
copy thereof shall be open at all convc11ient times to the inspection 
of the public, subject to such regulations as tho commissioner::~ may 
mak<'. 

• 

3:3. Registers of proprieto1·s to be kept. There shall be kept at 
the ofliee of the commissioners n. hook ot· hook::~ entitled "The Reg· 
ister of Proprietors," wherein shall be entered in such manner as 
the commissioners shall direct the assignment of any letters patt!nt, 
or of any share or interest therein, any license under letters patent; 
and the district to wl1ich such license relates, with the name or 
names of any person having any share or inter<.'st in such letters 
patent or license, the date of his or their acquiring such letters pat· 
cnt, share and interest, aml any other matter or thing relating to or 
affecting the proprietorship iu such letters patent 01' lieense, and :l 
copy of any entry in such book, certiiietl nmlcr the seal of tho com
taissioners, shalll.Ju given to any person requiring the same on pay-

• 

• 
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mont of the fees hereinafter provided, and such copies so certified 
shall be received in cvi<lencc in all courts aml in all procoe<lings, 
and shall be prima facie proof of the n~signment of such letters 
patent or share or interest therein or of the license of tho proprie
torship, as therein expressed, proviued always that until such entry 
shall have been ma<lc tho grantee or grantees of tho letters }latent 
shall be uccmcd aml taken to be the sole ami exclusive proprietor Ol' 

proprietors of such letters patent and of all the licenses and privi
lege~:~ thereby given and granted, aml any wl"it of scire facias to 
repeal such lctteri:l patent may be issncll to the provost marsh:!! of 
the prcsillcncy in which the grantee or grantees resided at tho 
time when the saill letters patent were gmnted, anu in case such 
gmntcc or grantees do not reside in the Lecwartl Islands, it slmll be 
sufficient to file such writ in tho usual manner in which writs arc 

• 

filed, aml servo notice thereof in writing at. tho last known resilience 
m· place of business of such grantee or grantees, antl such register 
or a copy shall be open to the inspection of tho public at the office 
of tlle commissioners, subject to such regulations as the commission· 
ers may make. 

3·!. Falsification or .forgery of entries a misclcmeanor. If any 
person shall willfully make or cause to he made any false entry in 
tllc said Register of Propriet.:>rs, or shall willfully make or forge or 
cause to be made or f01·ged any writing falsely purporting to be a 
copy of any ent-ry in the said book, or shall produce or tender or 
cause to be }Jroduced or tendered in evidence any such writing 
knowing the same to be false or forged, he shall be guilty of mis· 
demeanor, and sllall be punished by iinc anti imprisonment accord· 
ingly. 

35 • .Entries may be expun_qed. If any }JCrson sl1all deem l1im· 
self aggricvcu by any entry made under color of this Act in the 
said H.egister of Propricton;, it shall be lawful for such person to 
apply by motion to the Supreme Court or any judge thereof for an 
order that sucl: entry may be expunged, vacateu or varied, aml 
upon any such application the said court or judge may make such 
order for expunging, vacating or varying such entry, and as to the 
costs of such applic::.tion as to the said court or judge may seem fit, 
and the officer having the care and custody of such register, on the 
product ion to l1im of any such order for expunging, vacating or 
varying any such entry, shall expunge, vacate or vary the s::uul', 
according to the requisitions of such order. 

36. Provisions of 5 cf; G lV. 4, c. 83, ancl of '1 d: 8 Viet. c. 69, 

' • • 
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as to cUsclaimers an(l memoran(la of alterations, to apply. Appli-
cation for msclaimers an(l caveats. All the provisions of the 
Imperial Acts of the session l10lden in the fifth and sixth ,year!! of 
King 'Villiam the Fourth, chapter eighty-three, aml of the !lcssion 
holuen in tho seventh and eighth ycarR of Her Majesty, chapter 
sixty-nine, 1·espeetively relating to uisclaimcrs and memoranda of 
alterations in letters patent and specifit:ations, except as hereinafter 
}lrovidcd, shall be applicable and apply to any letterS}latcnt grantetl 
and to any specification filed umlcr the provisions of this Act, pro
vided always that all applications for leave to ent!lr a disclaimer or 
memorandum of alteration shall be matle, and all caveats relating 
thereto, shall be lodged at the office of tho commissioners, aml shall 
bo referred to the attorney-general, proviuccl that every such ais
claimcr or memorantl nm of alteration shall be filed in the oflice of 
the commissioners with the specifications to which the same relatefl, 
provided also that such filing of any disclaimer or memorandum of 
alteration in pursuance of the leave of tho law oflicer in the first 
l'l•citcd Act mentioned certified as therein mentioned shall, except 
in cases of fraud, be conclusive as to tho right of the party to enter 
snch disclaimer or memorandum of alteration umlcr the Acts afore
said and this Act, ana no objection shall he allowed to he made in 
any proceeding upon or touching such letters patent, specification, 
disclaimer or memomndum of altemtion, on the ground that the 
party entering such disclaimer or memorandum of alteration had 
110t sufficient authority in that behalf, provided also that no action 
shall be brought upon any letters patent in which or on tho spccifi. 
cation of which any disclaimer or mcmoranuum of alteration shall 
have been filed in respect of any infringement committed prior to 
tho filing of such disclaimer or memorandum of alteration, unless 
the attorney-general shall certify in his fiat that any such action 
may be brought, notwithstanding the entry or filing of such dis
claimer or memorandum of nltemtion. 

37. Provisions of 5 & 6 lV. 4, c. 83, 2 <fl 3 Viet. c. G7, and 7 
& 8 Viet. c. 69, as to confirmation arul prolongation, to apply. All 
the provisions of the sail! Act of the fi~th and sixth years of King 
'Villiam the Fourth for tho confirmation of any letters patent and 
the grant of new letters patent, and nil tho }lrovisions of tho said 
Act, and of the Acts of the session holden in the second aml third 
years of Hot• Majesty, chapter sixty-seven, aml of tho session 
holden in the seventh and eighth years of Her Majesty, chapter 
sixty-nine, respectively relating to the prolongation of the term of 
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letters patent and to the grant of new letters patent for n furthe~ 
term, shall extend and apply to any letters }latent granted under 
the provisions of tllis Act, and it sll;dl Lc lawful to grant new let
ters patent as in tho said Acts mei/tioncd, provided always that 

· snell new letters patent shall uo scaled allll boar tlato as of tllo day 
after the expiration of tllo term of tllo original letters patent which 
may first expire. 

38. Actions fvr inji·in[jcmcnt to be -re:Julatccl by" Cocle of Civil 
Procedure." All actions for tllo infringement of letters llatent 
granted under tho autllority of this Act shall be regulated by the 
provisions of "Tile Code of Civil Procctllll'c." 

an. Supreme Court may fJ1·ant injunctions, ,C:c. In any action 
in the Supreme Court for the infringement of letters patent, it tllmll 
he lawful for the court if it be then sitting, o1·, if tile court be not 
sitting, for a judge of such court, on tho application of the plaintiff 
or defendant respectively, to make such order for an injunction, 
inspection or account, and to gh·e such uircct ion respecting such 
action, injunction, inspection, and account, and tho proceedings 
therein respectively, as to such court or judge may seem fit. 

40 . . Fees on letter,q patent to be as in schedule. Tllere sllall he 
paid to the clerk of the commissioners in respect of letters 11atent 
applicil fo1· or issued, as herein mentioned, tlw filing of specifications 
and disclaimers, certificates, entries and searches, and all other 
matters and things mcntionetl in the schedule to this Act, such fees 
as arc mentioned in t.llc said schedule, and such fees shall be pay
aule into the public treasury of the presidency where such letters 
patent shall be applied for or issued, save and except such portions 
tllercof as may Lc allottetl untler section ·12 of this Act. 

4:1. Fees to attomey-uencral, in cases r>_f opposition, &c. In 
cases of opposition to the granting of letters patf!ut, aml in case of 
disclaimers and memoranda of altcmtionR, such fc~;s shall be paid 
to the attomey-gcncral as may bo appointed by the commissioners 
as the fcc to be paid on tlle hearing of such oppositions, and in tho 
case of disclaimers and mcuwramla of alterations respectively, aiHl 
such reasonable sums for oflicc or other copies of documents in the 
office of the commissioners, as tho commissioners may f1·om time to 
time appoint to Lo paid for such copies, and tho commissioners arc 
l.JereLy authorizecl and empowered to appoint tho fees to be so 
paid in respect of such oppositions, disclaimers and memoranda of 
altemtions respectively, and for such office and other copies. 

42. Pees of clerk. It shall be lawful for the commissioners to 

• 
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allot to the clerk such portions of tho foes received by them as they 
may deem right, 

4:3. Forms in schedule may be 11sed. 'l'hc several forms in tho 
schedule to this Act may be used for and in respect of tho several 
matters therein mentioned, anll the commissioners may where they • 
think fit vary such forms as occasion may l'cquirc, .mill cause to be 
printed and circulated such other forms as they may think fit to be 
used for tho pUl'}JOscs of this Act. 

4:4:. Interpretation of terifl,q, In tho construction of this Act 
the following expressions shall have tho meanings hereby assigned 
to them, unless such meanings be repugnant to or inconsistent with 
tho context. 'l'hat is to say : Tile expression " Governor" shall 
mean tho otlicer administering tho general governm(lnt of tho 
colony ; the expression "tho commissioners" shall menu the com· 
missioners for tho time being acting in execution of this Act ; tho 
expression "invention'' shall mean any manner of new manufact
ure, tho subject of lettm·s }H\tcnt and grant of privilege within tho 
meaning of the cxi:oting law of England governing this subject; 
the expressions "petition," "declaration," " provisional specifica
tion," "warrant," and "letters patent," respectively, ~;hall mean 
instruments in tho form aml to tho effect in tho schellule hereto 
annexed, subject to such alterations as may from time to time be 
made therein under the powers null pt·ovisions of this Act. 

45. Short title, Tl!is Act may llc citcll as tho ''Patent Law 
Act, 1876." 

4:6. Commencement of Act. This Act shall commence null take 
effect on such day as shalllJCrcnfter be tixeli by proclamation mHlcr 
the hand of the Governor, to be publishell in the Gazette . 

• 

TilE SCHEDULE TO WIIICII TIIIS ACT llEFEll:'l. 

Fec8 to be paid. 
• 

On leaving petition for ~;rnnt of letters patent ......• , .• , .•. , •• , •. , •• , • 
On notice of intention to procecll w;·•· tl..c upplicntion ................ .. 

£ 8, tl, 
2 10 0 
2 10 0 

On scaling of letters patent ... , ............. , .. ,...................... lJ 0 0 
On filing spcciUcntion.................... .. . . . . . • . . . . . . . . . . . . . . . . . . fi 0 0 
At or before the expiration of the thirll year, ... , • • .. .. .. • • .. • • .. . • .. • 10 0 0 
At or before the expiration of the seventh year.. • .. .. .. .. .. .. • .. • .. • .. 20 0 0 

• 
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On leaving notice of objections. • . • . ........ , ....•.........•........ 
E\'cry search nnd inspection . ........ , .......•...•••.••...••..••.... 
Entry of assignment or license . .......•..•.•..•.••......•...••.....• 
Certificate of assignment or license •••• , .••.•. ~ ..•.•.•.............•• 
Fiiing application for disclaimer., . ................................. . 
Caveat ngninst disclaimer ..........••...•........................... 

'l'he following fees shall bt.' paid to the attorney-general:-
On every application for letters patent referred to attorney-general under 

section 7 ...............•........ .........•.••.••....••.••.•••.• 
Examining provisional specification under section 8 ................... . 

" amended " " ................... . 
" complete specification under sections 9 nnd 13, •••••••••••••• 

Perusing particulars of objections under section 13 ••••••••••••••••.•••• 
Certificate of nllo\\·ance . .......................................... . 
E\·cry certificate under section 14 . .................................. . 

• 
" order for costs " ................................... . 
" wnrrnnt for the sealing of letters patent under section 15 .••••••••• 

Considering application for disclaimer Ol' memorandum of alteration under 

• 

£ 8, cl. 
2 0 0 
0 1 0 
0 II 0 
0 II 0 
3 0 0 
1 0 0 

a o o 
6 ') 0 
1 0 0 
5 0 0 
2 0 0 
3 0 0 
1 0 0 
1 0 0 
5 0 0 

scctiotl 36. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2· 0 0 
Every certificate or lint thnt action may be brought under section 36... • • • 3 0 0 

Fonlls. 

Petitio11. 
N . o. 

To 
The liumble petition of [here imert name and addre.1s of petitioner]'for, &e. 
SIIOWETII, 

That your petitioner is in possession of nn invention for [title of the i11venlion ], 
which invention he believes will be of great public utility ; thnt he is the true nnd first 
in1·entor thereof, and that the same is not in use by nny other person or persons, to 
the best of his knowledge and belief . 
• 
• Your petitioner therefore humbly prays thnt will be pleased to grant unto 
him, his executors, administrators, nnd nssignR, letters pntent for the Leeward Islands 
for the term of fourteen years, pursuant to the statute in thnt cnse made nnd pro
vided. 

And your petitioner will ever prny, &c. 
• 

.Declaration. 
No. 

I of , do solemnly nnd sincerely declare that I am in posse~sion of an 
im·cntion for, &c. [tlte title as in petition] which invl!ntion I believe will be of great 
public utility; thnt I nm the true and first inventor thereof; and thnt the snme is not 
in use by any other person or persons, to the best of my knowledge and belief [where 
a complete Rpecijication is to be filed willt the petition and decla1·ation, iusert these words: 

• 
"nnd that the instrument in writing under my hand nud sclll hereunto annexed, p11t'• 
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ticulorly describes nnd ascertains the n11ture of the said invention 11nd the manner In 
'' bich the same ts to be performed"], and I make tbid declar11;ion consciootiously 
believing the same to be true. ' 

Declared nt this day of 
. .t1. B. 

A. D. before me, 

Provisio11al specification. 
• 

No. 
I do ltereby declare the nature of the said invention 

petition] to be ns follows [here i11,orert descl'iption]. 
for [in&erl Iitle as in 

Dnted this doy of A. D. 

[To be signed by applicant or his ngent.] 

RrJ<-rence, 

(To be indorsed on the petition.) 
The governor is plensed to refer this petition to the attorney.genernl, to consider 

what mny be properly done therein. 
Clerk of the commissioners • 

• 
• 

In lmmblc obedience to commaml referring to me the petition of of 
, to consider whnt may be properly done therein; I do hereby certify os fol. 

lows: that the said petition sets forth thot the petitioner [ allesations of lite petition] 
And the petitioner most humbly proys [pra,1Jer of the petition]. 

That in support of the allegations contained in the said petition, the declarntion 
of the petitioner h!ls been laid before me, whereby he solemnly declares, that [allesa
lions of the declaration]. 

That there has olso been loid he fore me [a provisional specification sis ned 
and also a cerl(ricate ] or [a complete specification, and a certificate of the filitlfl 
thereof] whereby it appears that the said invention was provisionally pro we ted [or 
protected] from the doy of A. D. in pursuance of the statute. 

That it appears thot the said applictltiou was duly advertised: 
Upon consideration of nil the matters aforesaid, and os it is entirely ot the hazard 

of the said petitioner whether the snid invention is new, or will have the desired suc
cess, nnd as it mr•y be reasonable for Her Majesty to encourage all arts and inventions 
which may be for the public good, I am of opinion that the Governor may grant let
ters patent unto the petitioner, his executors, administrators and assigns, for his said 
invention within the Leeward Islands, for the term of fourteen years, according to the 
statute in that case mode and provided, if hi~ Excellency shall be graciously pleased . 
so to do, to the tenor and effect following [see 11t.tl form]. 

Given under my bond and seal this day of A. D. 

[Seal of the commissioners.] 
' 

Lettcr6 patent. 

VICTORIA, by the grace of God, of the United Kingdom of Great Britain and Ire
land, Queen, Defender of the Faith ; 

To all to whom these presents sholl come, greeting: 
Whereas hofn, by his petition, humbly represented to t's that be is .. In 

possession of nn :m·ention for 

I. 22 2 
• 

• 

• 

• 
• 

• 

• 

• 

" 

• • 

• 
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which the petitioner conceives will be of great public utility ; tl111t he ia the true nnd 
first inventor thereof; nntl that the same is not in u&e by any other person or persons, 
to the best of his knowledge nnd belief; the petitioner therefore mo~t humbly prnyctl 
that We woultl be graciously pleased to gr:tnt unto him, his executors, administrators, 
nnll assigns, Our royal letters patent for the sole ~~c, b~neflt, nmlutlvanta!;e of his 
snid iu\·cntion within Our Leeward Island$, for the term of fourteen ~·ears, pursunut 
to the statutes in thut case made nntl provided: 

[ AmllcliCl·tas tlte said ltuiltpartit·rdarly tle.m·ibed and ascertairrecl tlte nalUI'e 

o.f t!te s•zi.d im•mtio11, and in w!tat mamzer t!te same ix to be performed, btl at• illsirrt
mcnt i~< wriliu!J rmdt·r !lis lumd aml seal, a11<l ltas carmel tlte IIC&rlle to be cluly filed 

]. • 
Ul 

And W l', being willing to giro encouragement to nil arts and in\"entions which 
may he for the public good, aro graciously pleased to condescend to the petitioner'~ 
request: Know ye, therefore, that \Ve, of Onr especial grace, certnill !wow ledge, and 
mere motion, hnve given and granted nnd by these present$, for Us, Our heirR and 
succc~sors, do gh·e unJ ~;rant unto the snid his executors, udministratm·e, and 
assigns, Our espccinl liccn~c, full power, sole prh·ilege nnd authority, that he, the 
said his executors, ndmini~trators, nnd nssigr1s, nut! every of them by himseH 
nnd themselves, or by his nut! their deputy or deputies, serl"nnts or agents, or snclr 
othct·s ns he the ~aid Iris executor$, administrators, or assigns, shall at any time 
ugrcc with nntl no others from tiruc to time, and at nil times hereafter during the 
term of ycnrs herein expressed, sh111l nnd lawfully may, make, usc, exercise, nm\ \'end, 
his said invention within Our said Leeward Islands, in such manner ns to him the 
said his execntors, udminislt·ators, ;md assigns, or nny of them, shall in his or 
their discretion seem meet, and that he the said his executors, administrators, 
nnd nssignb, slmll and lat\·fully mny have and enjoy the whole profit, benefit, commo
dity nnd ndvnntnge from time to time coming, growing, accruing, nut! arising, by 
reason of the said invention for nnd during the term of years het·eiu mentioned ; to 
have, hold, exercise, nnd enjoy the said licenses, powers, privileges and advantages 
hereinbefore granted or mentioned to be gl'llnted unto the said his executor~, 
administrators, and assigns, for aud during, and unto the full end and term of four. 
teen years from the dny of A. D. next, nnd immediately ensuing according 
to the statute in ~uch cnsc mndc and prol"idcd ; and to the end, thnt he the snid 
his executor~, administrators, and assigns, nnd e\·et·y of them, mny ha\'e and enjoy 
the full benefit and the sole usc nnd exercise of the suid invention according to Our 
gracious intention hereinbefore declared. We do by the~e prerents, for Us, Our heirs 
and successors, require and su·ictl.v command all and every person and persons, 
bodies politic und corporate, and ull other Our subjects whatsoever, of whnt estatl', 
quality, clegr·ce, name, or conuition soever they !Je, within Our said Leewartl Islunds, 
that neither they nor uuy of them, at nny time during the continuunce of the said 
tct·m of fourteen years hereby granted, either directly or indit·ectly to nltlkc, use, or 
put in practice tlr11 ~••itl invention, or any pnrt of the snme so nthtincd unto by the 
suid ns nforesaiu, nur in anywise counterfeit, imitate, or resemble the Harne, nor 
shall mnlw or cause to be made any ncluition thereunto or eubtruetion from the same, 
whereby to pretend· himself or thernMeh·cs the inventor or inl"cntors, devisor ot· 
dcl'isors thereof, without the consent, license, or ngr~rment of the snid Iris 
executor~, ndministrntor@, or assigns, in writing under his Ill' their hnnds and seals 
iit·tit had nnd obtained in thut !Jehalf, upon such pains antl penalties as can or may be 

• 
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justly inflicted on such offenders, for their contempt of this Our Royal command, and 
further to be answerable to tho said his executors, administrators and assign~, 
according to law for his and their damages thereby occasioned: and, moreover, We 
do by these presents for Us, Our heirs and successors, will and command all nnd sin· 
gular the magiHtratcs, justices of the peace, and all other officers and ministers what· 
soe'l'er of Us, Our heirs, and successors, for the time being, that they or any of them 
do not nor shall at any time during the enid term hereby granted, in anywise molest, 
trouble, or hinder the said his executors, administrators, or assign~, or any of 
them, or his or their deputies, servants, or agent.!, in or about the due and ll\wful usc 
or exercise of the 1\forcsaid invention, or anything relating thereto : Provided ahvnys 
and these Our letters patent nrc and shall be upon this condition, that i£ at any time 
during the said term hereby granted, it shall be made to appear to Our governor of 
Our said Leeward Islands in council that this our grant is contrary to law, or prcju. 
dicial or inconvenient to our subjects in general, or that the said invention is not a 
ucw invention as to the public use and exercise thereof, or that the said is not 
the true ami first inventor thereof within the Leeward Islands as aforesaid, these Our 
letters patent shall forthwith cease, determine, and be uttel'ly voiu to nil intents and 
pm·poses, anything herein contained to the contrary thereof in anywise notwithstand. 
ing; Provided also that these our letters patent, or anything herein contained, shall 
not extend, or be construed to extend, to give privilege unto the saiu his execu. 
tors, administrators, or assigns, or any of them, to usc or imitate any invention or 
work whatsoever which hath heretofore been found out or invented by any other of 
Our subjects whatsoever and publicly used or exercised unto whom Our like letters 
patent or privileges huve been already granted for the sole usc, exercise and benefit 
thereof: It being Our will and ple11sure that the said his executors, adminis
trators, and assigns, nnd all and every other person and persons to whom the like 
letters patent anu privileges ha\·e been already granted as aforesaid, shall distinctly 
use and practice their several inventions, by them invented and found out, according 
to the true intent and meaning of the same respective letters patent, and of these 
presents, provided likewise ncvcrthclcsd, and these our letters patent are upon this 
express condition, that if the said shall not particularly describe and ascertain 
the nature of his said in'l'ention, and in what manner the same is to be performed by 
an inst1·ument in writing under his hand and seal, and cause the same to be filed in 

within calendar months next and immediately after the date of these Our 
letters patent [and also of ilte said inJlirumeut in wrililtg filed as afol·esa.id •loes not 
parii!"1da.rl!l des!"ribe and a8certain t!te 11ature of tlte said inve11tion an<l in wltat man·· 
ner tlte aame is to be performed], and also if the said his executors, administra
tors, or aseigns, shall not pay, or cause to be paid, at the office of Our commisBioncrs 
of patents for inventions the sums following, that is to say, tho sum of 
pounds on or before the day of A. D, , und the sum of 
pounds on or before the day of A. D. ; and also if tl)c saiu his 
executors, administrators, or assigns, shall not supply, or cause to be supplied Co~ 
Our service, all such articles of the said invention as he or they shall be required to 
supply by the officers or commissioners administering the department of Our service 
for the usc of which the sumo shall be required In such lllllnner, at such times, nnd 
nt and upon such reasonable prices and terms ns shall be settled for that purpose by 
the saiu officers or commissioners requiring the same; that then nnu ir1 nny of the 
saiu cases these Our letters patent and ull liberties anu nu•antagca whatsoever 

• 
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hereby granted shall utterly cease, determine, and become void, nnytl!ing hereinbefore 
contnincd to the contmry thereof notwithstnmling, Provided that nothing herein con· 
taincd shall prevent tbe granting of licenses in such manner and for nil such consid. 
emtions ns thc_v may by law be granted; and lastly, We do by these presents for U9, 
Our heirs and successors, grant unto the said his executors, a.tministrators, 
and assigns, that these Our letters patent on the filing thereof shall be in and by nil 
things good, firm, valid, sufficient, and effectual in the law according to the true 
intent and meaning thereof; and shall be token, construed, and adjudged in tha most 
favorable and beneficial sense for the best advantage of the said his executors, 
ntlministrators, nnd assigns, as well in all Our courts of record ns elsewhere, and by 
all and singular the officers and ministers whntsoc1·er of Us, Our heirs and successors 
in Our snid Leeward Islands, and amo:~gst all and every the subjects of Us, Our hch'!t 
arnl successors whatsoever nnd wheresoever, notwithstanding the not full and certain 

• 
describing the nature or quality of the said invention, or of the ma.terinls thereunto 
conducing and belonging. 

In witness whereof We ha1·e caused these Our letters to be made patent this 
day of A. D. , and to be scaled n111l bear date as of the enid 
day of A. D. in the year of Our reign. 

-·-
Spcdjh·ation. 

Tu all to whom these presents ijhall come, I , of , send greeting. 
Whereas fiis Escellency , Governor of the Leeward I~lnnds, by letters pat. 

ent bearing date the day of A. D. in the year of ller Majesty'~! 
reign, did for Her lllujesty, her heirs and successors, give and grant unto me, the said 

, his special license that I the snitl my exccuto1·s, administrators, and 
assigns, or such others as I the said my executors, admini~trators, and assigns, 
should at any time agree with nnd no others, from time to time, nnd at all times 
thereafter during the term therein clipl·cssctl, should, and lawfully might make, usc, 
exercise and 'l'end, within the colony of the Leeward Islunds, nn in'l'ention for ( i11.1ert 
title tt.8 in ltttm• patent] upon the condition (amongst otl•ers) that I the said 
by Gil inijtrumcnt in writing under my hand and seal, should particularly describe and 
ascertain the nature of the said im·.mtion, and in what manner the same was to bo 
performed, and cause thQ same to be filed in within calentlar month:! 
next, and immediately after the date of the said letters patent: Now kno1v ye that I, 
the said , do hereby declare the nature of my said hmmtion, and in what man. 
ner the same is to be performed, to be particularly dcscrib~d and ascertained in and 
by the following statement (that is to say) [dc.!rribe llte im•,'>tliolt]. 

In witness whereof I, the said A. B., ha1·e hereto set my hand onJ seal this 
day of A. D .A, ]1, 

From Carpm. Pat. L. of World, 330 ; condensing some lcngtl1y 
• • scctwn captwus, 

• 



LEEWARD ISLAND3. 341 

• • 

A1~ Act to arnend the Act No. 12 of 1876, entitled " An 
Act for Amending the Law fm· Granting Patents for 
Inventions." No. J.G of 18'18. · 

'Vltereas it is expedient to amenll the law concerning letter!! 
patent for inventions. • 

Be it enactell hy the Governor and General Legislative Council 
of the Colony of the Leeward Islands as follows :-

1. Certain persons constituted commi.~sionere of patents for 
in·ventiow;, tltree oj' 10/wm may act, tlte attorney-gene1'al being one. 
Her Majesty's attorney-general, the :utt~.Stor-general, and the treas
urer of the presidency of Antign:~ for the time being respectively, 
together with such other person or persons as may be from time to 
time appointed by the Governor, f!hall be commissioners of patents 
for inventions, and every pet·son so appointed sltall continue to hold 
office during Her Majesty's pleasure ; aml all the }lowers vested in 
the commissioners by the Act No. 12 of 18,6 may be executed by 
any tlu·ce or more of them, of whom the attol'lley-general shall be 
one. 

2. Applications .for letters patent, &c., to be a(lvertisetl. Every 
provisional protection, every protection on deposit of a complete 
specification, and every application for letters patent, shall he 
advertised in the Royal Ga:r.ette and in one of the public newspapers 
in each presidency of the Colony, or where there shall be no such 
new~>paper, then by being attached to the door of the colll't·house 
in the principal town of the presidency. 

3. Copies of specifications, &c., to be enrolled in eaclt presidency. 
In addition to the copies prescribed by the above recited Act to be 
kept at tllC office of the commissioner:;, true copies of all specifica· 
tions (other than provisional specifications), disclaimers, and mem· 
oranda of alterations filed in pursuance of the said Act, and of all 
provisional !!pecifications after the expimtion of the term of protec
tion, shall be enrolled in the l'('gistrar's oftice in every presidency of 
the Colony (Antigua excepted), a.nd shall be open tp the inspection 
of the public at all reasonable tim('s, subject to suelt regulations as 
the commissioners may think necessary. 

4. Registers of patents and proprietors to be !.:ept in each p1'esi
dcnc!J. A true copy of the " Rt•gister of Patents" and of the 
"Register of Proprietors" prcRcribed by st.>ctions 32 and 33 of tlte 
above recitt•d Act, !!hall be kept at the rcgisu·ar's office in each 
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presideney of the Colony, and shall be open to the inspection of tho 
public at all reasonable times, subject to such l'egulations as the 
commissioners may think necessary. 

5. Section 1 of .Act 12, 1876, repealfcl. Tho first section of 
the Act No. 12 of 1876 is hereby repealed. 

From Ca11Jmaels' Pat. L. ojlVo1·ld, 351. 
• 

The act for the federation and genernl 
Govcmment of the Lecwunl Island~, 21 
August, 1871, Stat. 34 & 35 Viet. c. 
107, rcl•ites thnt the severn! legislative 
hollies of these islands buve, by ccrtniu 
resolutions, signified their desire for a 
t:nion of the islands under one Govern
ment; and it enacts thut they shall form 
one colony consisting of six pa·esidencies, 
numcly: the severn! islands of Antigua, 
l\Iontserrnt, Suint Christopher, Nevis null 

• 

Dominica, with their respecth·e dependen
cies, and tho Virgin Islands. The Act 
authorizes the Governor, with the co!Jsent 
of the General Legislative Council (sub· 
jcct to provisions muking the Royal 
assent necessary to tho validity of such 
laws), to make laws for the Leeward 
Islands or any part thereof, upon many 
subjects specified, among which are : " 16. 
Copyrights and Patents.'' 

' 
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LIBERIA. 
• 

.An Act to Promote the Progress of the Arts, .Llfanufac
tures, Agriculture, ancl Commerce, December 23, 1864 . 

It is enacted by tho Senate and House of U.cprcscntatives or the 
Republic of Liberia. in Legisl.Ltnre assembled : 

~ECTION I. Tl..uJ.t there ~;hall be established an office to be tm·med 
the !Jateut-office, which shall be unuer the control of the secretary 
of state, whoso duty it shall be to suporlnteml, execute, and per· 
form all such acts and things touching and respecting tho gmnting 
and issuing of lcttcl·s patent fo1· new and useful discoveries, inven· 
tions, and improvements, as arc hereby providetl for, or shall 
hereafter be by law directed to be done and performcu, and shall 
have charge and authority of all books, records, papers, and all 
other things belonging to the said office. 

~EC. !!, It is fmthcr enacted that all patents, issuing from tlw 
sahl oflice shall be issuctl in the name and unucr tho ~;co.l of the 
Re})ublic of Liberia, and be signed by the President of the Repub
lic, aml countersigned by tho secretary of state, and shall lH· 
reconled, together with description!:~, specifications, and tlrawing" 
in the said office, in books to be kept for that purpose. Every such 
patent shall contain a short title of the invention or discoYery, cor
rectly indicating its nature and design, and its terms, grant to the 
U}Jplicant or applicants, his or their heirs, administrators, executor~. 
or assign~, for a term not exceeding twenty years, the full m11l 
exclusive right and liberty of making, using, and vending to others. 
to be used, the said invention or discovery, referring to the spccilii
cations for the particulars thereof, a copy of which specifications 
with the illustrative drawings slmll be annexed to the patent BJ>'lCi· 
fying what the }Jatentee claims as his invention or discovery. 

SEc. 3. It is further ennctt'd that any citizen or citizens having 
discovered or invented any new and useful art, machine, manuf:w· 
ture, process, composition of matter, or any new and useful 
irnJn·ovement in any art, machine, manufacture, process or compo
sition of matter, or having invented or discovered a new and useful 
application of any known substance or matter, or eomposition of 
matter, or any now and useful application of any known article of 
manufacture, device, Ol' apparatus, to any art, manufacture 

• 
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machine, pl'Ocess, or composition of matter, such im•ention or dis
covery, or such application not being known or used by others 
within the limits of this republic, and not being described in any 
book or other publication in this country, befo1·e his or their dis
covery thereof, may make application in writing to tho secretary 
of state, expressing such uesire, and tho secretary of state may on 
due r•rocecdings had, grant a patent therefor ; but before any 
inventor shall receive a patent for any such invention, discovery o1· 
new application, he shall deli\'er a written description thereof, and 
of the mann01· and process of making, <:onstructing, using, apply
ing, and compounding the same, in such full, clear, anll exact 
terms as to enable any person skilled in the art or seicuce to which 
it appertains or with which it is most 11early connecte:u to make, 
construct, apply, com}>Ound, and use the same, and sl.all particu· 
larly specify and point out the part, improvement, or combination 
which he claims as his own inventiou or discovery. lie shall 
furthermore accompany the whole with a urawing or drr.wings and 
written rc[(•rcnces, where the nature of the case admits of drawings. 
'l'hc applicant shall f~<rtl.ermore make oath or aflirmation that Lc 
does verily believe that lJC i!! the origin:1l anll first inventor or liis
covcrer of tl,e m·t, mncl1ine, com}Josition, application, or improve
ment for which he solicits a patent, anti that the tJamc was not 
known or used within the limits of the H.opublio of J.iLeria. pr;or 
to ltis 11aid ir,,·ention, and that he is a eitizcn of this republic, the 
said oath or aflirmation to be taken beforo any person authorized 
by law to administer oaths. 

SEc. 4. It is further enacted that on filing such application, 
de!!cription, and specificationfl, and the payment of the fees hel·ein
after provided, the secretary of state shall make or cause to Le 
macle an examination of the alleged new in\'ention u1· discovery, 
and if it should aaJear to the twcretary 01 state that the same had 
not Lcen invented or discovered, ot· known by :my other pet·son in 
this country, and had not been described in any book or other pub
lication in this couhtry pri01· to the dis.::ovcry thereof of the appli· 
cant, then n tJhall be .he lluty of the secretary of state to issue a 
patent therefor; but whenever it shall appeat· to the secretary of 
state that the ap)•l;cal.t wa~ not the tit·st inventor or tliseovet·er 
thereof, or that what is claime<l a~ new had been known to oth<'l s 
in this country, or had been described in llOme publication in this 
country prior to the time of the alleged invention or discovery of 
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the npJ•licant, tl1en it sbal~ be the duty of the secretary of state to 
refuse the grant of letters patent to the applicant therefor. 

SEc. 5. It is further enacted that if any alien or aliens shall have 
invented or discovered any new art, machine, manufact.ure, pro· 
cess, or composition of matter, or any new and useful improve
ment of any art, machine, manufacture, process, or composition 
of matter, or bas invented or uiscovercu a new and useful appli
cation of any known substance or machine or composition of mat
ter, or any new and useful application of any known article of 
manufacture, devic~.>, or apparatus to any art, manufacture, ma
chine, process, or composition of matter, such invention or dis
covery, or such application, not lmving been known or usud by 
others within the limits if tllis republic, or if any aliun or aliens 
shall be the legal owner or owuers of such invention or discovery, 
on application, and shall express a desire to introduce the same 
and put it into active operation in this country, then it shall be the 
duty of the secretary of state, on due procucdiugs held, as pro
vided for in tbit·d section of this act, to issue letturs patent there
for ; but before letters patunt can be granted to such applicant he 
shall deliver, with the description of the invention or discovery 
claimed, a certificate signed and scaled by tile mayor or governor 
of the city or state in which he resides, or by a uuly rmthorizcJ 
notary public, which certificate sball set forth that the npJ,!icaut 
is the o1·iginal and first discoverer of the thing claimutl, or that 
he has pmchascd the right, titlt~, aud interest iu tLi~ country to 
the said invention or discovery. 

SEc. 6. It is further enacted that when any aliun or aliens slmll 
l1ave obtained letters patent for any invuution or discovt~ry it llhall 
be his or their duty to put the same in active operation in this 
repul:lic within three years from the date of the saiu }):l.tuut, anll 
:my refusal or neglect on the part of the patentee to tlo this shall 
be considered as an abandonment by hiru of his l'atent to the 
public. 

SEc. 7. It is further enacted that before any application 1or a 
patent shall be considered by thu secretary of state, the applicant. 
shall pay into the treasury or into the ofiico uf the secretary of 
state, to the c1·edit of the treasury, if i!C be a citizen of thi~ re· 
pnhlic, the sum of twenty-five dollars; if lw be an alien, the sum 
of fifty dollars · and the moneys reeci veli under this act shall con-. ' 
stttute a fund for the payment of salaries of such assistants as the 
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secretary of state may deem necessary for carrying this act into 
effect. 

SEc. 8. It is further enacted that every patent shall he aHsign
able in law, either as to the whole interest or any individual }-lart 
thereof, by any instrument of writing, which as~ignm<mt, and also 
every grant ami conveyance of the exclusive right under any pat
ent to lllake and use, and to grant to others to make and usc the 
thi:"~ r·~tented, within and throughout the whole or any specified 

· 'io· ,. ,he H.epublic of Liberia, shall be recorded in the oflico 
of . -y of t!tate within one year from tho execution 
th~ 

~ -L is further enacted that all actions for damage!! for 
· · , using, or sdling the thing whereof the exclusive: right is 
· t by any patent, and all suits, controversies, :mel cases aris-
i· er this act shall be cognizable, as well in equity as at Jaw, 
Ly ~ ~npreme Court of the Republic of Liberia. 

bhv. 10. It is further enacted that it shall be the duty of the sec
retary of ~>tate to make, or cause to be made, exact copies uf all 
}J:ltcuts illsncu, aml also of all drawings appertaining to the saitl 
vateuts, which copies shall be pro}Jcrly classifiecl allll llhall be re
tained as permanent J'ecords in the office of the secretary of t!latc, 
ancl the said c:opies shall ue OJil'll for inspection at reasouaLle 
lwurs to all who may clesire to pcmse the same. And it shall fur
thermore be the duty of the :lccrctary of state to furnish, on rca
sonabl(J terms, certificu copies of any patents or documents relat
ing thereto. 

l•'rom :n Pat. VjJ: Gaz. 1446. 

------· -

LICH'l,ENSTEIN. 

Sec AusTRIA·llu:<GAUY. 

LOIAL'l,Y ISLANDS. 

See FRA:'icE. 
• 
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LUXEMBURG. 

LUXEMBUitG. 

Law of June 30, 1881:* 

"\Y c, Willhm the 3d, by the grace of God, King of tho Low 
Countries, Prince of Orange, Nassau, Grand Duke of Luxombmg, 

Our Colmcil of State beard, &c., &c., have ordered and do 
order: 

• 

CIIAPTEB. I. 

GmmuAL DisrostTioxs. 

ARTICI.E 1. Patents for now inventions susceptible of being 
worked industrially shall be granted, with the following exceptions: 
First. Inventions the working of which would be contrary to the 
law or good morals. Second. Those inventions which have for 
their object food or other objects of consumption, pl1:mnaccutical 
products, or substances obtained by chemical moans. Nevertheless 
this exception does not a1)ply to any special process for m:mufact
uring these objects. 

ART. 2. Au invention is not considorell new when at tho moment 
the declaration is made under the present law (date of application 
for a I>atont) it is found to be already so clearly described in any 
printed matter open to tho public, or so openly worked in either the 
Grand Duchy or any of the States of the German custom-house 
union, as to render it possible for execution by other persons expert 
in the trade to which it refers. 

ART. 3. Tho right of obtaining a patent appertains to tho one 
who first declares to tho invention in accordance with the present 
law, subject, however, to what is cnactetl herein, article lG, No. 2. 

ART. 4. 'l'he effect of a patent shall he that without the author
ity of tho patentee or owner no one shall be allowe<l in<lustrially to 
make, put into commerce, or expose for sale the objcc.t of tho inven
tion. If tho object of the invention Lo a process, a machine, or any 
industrial engine, a tool or other instrument of labor, tho effect of 
the patent will be, further, that without authorization of the patentee 

* A slightly differing translation of the same law may IJc found in Carpm. Pat. 
L. of World, 341. 

• 

• 

• 

• 
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or owner no one can inuustrially apply the process or make usc of 
tho object of the invention . 

.ART. 5. The effect of tho patent Joos not apply to any one who 
at tho moment when the applicant made his declaration had ah·l•ady 
worked the invention in tho Grand Duchy, or who had already 
made the necessary armngcmonts to this end. 'l'ho effect of tho 
patent docs not extend to locomotive rolling-stock which only enter 
to pass through the Grand Duchy. A patent will cease to be 
effective as soon as a royal Grand Ducaldocrco, upon the advice of 
tho Council of State, shall have declared that it is to tho public 
interest that the patent shall be worked. In this case the pat
entee has a right, at the expense of the state, tc an indemnity which, 
in default of agreement, shall be fixed judicially . 

.ART. G. The right of obtaining a 1mtent like the rights to the 
1)atent itself, shall oxtcnu to the laeirs ot· legal representatives of the 
person having such right. These rights lmn be transferred in whole 
ot· in part by clced or by will. The act of transmission by will is 
ft·ec of all duty. Doc(h of assignment at·c regisLt·rod at a fixed tax 
of 1 franc 70 centimes. 

AnT. 7. 'l'ho dlll"ation of the patent is fifteen years. This period 
runs from the morrow of the day on which tho invention h::>.s hcen 
declared, conformably to :uticlc lO of the present law. If the 
invention consists in an improvemeut on another invention, for 
which latter tho applicant has already protection in tho Gmnd 
Duchy, he can apply for the grant of a certificate of addition which 
expires with the pl"incipal patent. The certificates of arldition taken 
by one of the persons interested in the principal patent pmfit all the 
othet·s. * It will be open to the patentee to take a principal patent 
for tho changes or improvements in his invention. The third p:u·ty 
who shall have taken a principal patent for :m invention m· an 
application rciating to the objcet of another patent, shall not han~ 
the l·ight to exploit the invention already patented ; anu, on the 
other hand, the patentee or owner of the primury patent shall not 
work the invention, the object of the now patent, except uy their 
mutual com;ent. 

AitT. 8. An annual and progressive tax, as follows, shall be paid 
for each patent: First yeat·, 10 fmncs ; second year, 20 franc:~; 
third year, 30 francs; and so on till the fifteenth year, for which the 

• This has been held to mean thnt all have nn CXIlctly corresponding Interest 
those interested in the principal patent in the patent of improYement. 
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tax will be 150 francs. 'rho tax will he paiil in nilvanco to tho 
receiver at the registry. It will not in any case he reimbursed.* 
l<'or certificates of addition ono tax only of 10 francs will be 
required. 

AnT. 9. No one can ohtain a }latent or exercise tho rights of tho 
patent if he lun·e not chosen a domicile in the Grand Duchy. If be 
be a foreigner, he must choose as his domicile the house of a }lroxy, 
who will represent him, aml to whom all communications w!ll 
legally be made. 'Vhatever domicile be chosen will bo subject to 
jurisdiction, and will be a valiil one as long as it is not replaced by a 
new election of domicile, according to article 13. 

CIIA PTER II. 

Ox Tim D.tLI\'lmY OJ•' I'ATE~Ts • 

.AnT. 10. "'hoc\·cr would sccm·e a }Kitcnt must file his declara
tion in writing with the functionary, who will be appointed fortl1is 
purpose by tho govcrmm•nt. A special ueclaration is requireil for 
each invention. 'l'ho declamtion must contain tho full name, 
address, calling, aml chosen domicile of the declarant, aml also 
of his representative, if the case requires such. It must give a title 
containing a summary and predsc description of tho object of the 
invention. The declaration must be accompanied by, first, a 
tlescription, in the French or German language, of the object 
iuyented ; second, drawings, models, or samples that may be ncccs
~>ary for tho comprehension of the description. Tho description 
and the drawings must he in duplicate. 'l'he description shoulu be 
written without alteration or addition ; words struck out or erasetl 
must be counted aml certified, the }>ages aml the references initialetl. 
It should describe the invention in a clear and complete manner, 
and cll(l with a precise statement of its characteristics. '1'110 draw
ings must be traced with ink to a metrical scale. All tlw papers 
must be sir-ned by the declarant, or 1>· his representative, whoso 
}lO\\'er of attorney must be annexed to the declaration. 

Awr. 11. Au application will only Le l'Cceivetl on the J>roduction 
of the receipt of tho payment of the first annual tax. An ofliciJl 
statement maue without charge, on a regil;ter for this purpose, 
and signed by the declarant, shall authenticate the application 
while stating the day anil the hour of filing of the J>apcrs. A 

*In the cnsc o[ t1vo owners of ono pntent each paying the tax, both pay-
·ments .uc retaincll. 

• • • • • • • 
• 
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<luplicate of the official statement will be transmitted without charge 
to the deponent. 

AnT. 12. 'l'hc patent!! whose application shall have been in regu
lar form will be delivered, without preliminary examination, at tl1e 
riGk and peril of tho applicants, and without guarantee either of 
tho reality of the novelty, or of tho meritoriousness of the inven
tion, or of tho fidelity or exactness of the description. A certificate 
of tho government oflicinl who has charge of the department of 
commerce and industry certifying tho regnbrity of tho application 
will be Jelivercd without chat·ge to tho applicant, and will consti
tute the patent of invention. To this notice will be added tho cer
tified duplicate of the uescription and of the dmwings mentioned in 
article 10. 'I'he same certificate will be inserted in abstract form 
in tl10 memorial. 'l'be refusal of the government to deliver a patent 
may Le appea.lccl against to tllo litigat.iou committee of tho State 
Council, who will decide on the matter. 

AI~1.'. 13. Any changes that occur in the ownership of the patent 
or in the representative or chosen domicile of the patentee, as well 
as any partial assignment of tho 1)atent, siwuhl be brought in an 
authentic form to the notice of the govern:•1ent official who has 
charge of tho department of commerce and of industry, and willl>O 
publislwd in tho memorial. A:; long as tbeso formalities arc not 
fulltillcd, tho person who has been previously designated as tho pat
entee or his representative remains invested with the rights and 
subservient to tho obligations of tho present law, and all notifica
tions and announcements will be validly sent to tho prcviously
cllOsen domicile. 

AnT. 14. Tho }Htblic will be allowcd to inspect in tho govern
ment bureaus descriptions of grm1tcd patents, and copies may be 
obtained on 1myment of fees. 

CHAPTER III. 

ExPinATIO:Y OF PATE:YTs, N t:LLITY, A:YD FonFEITr:nE. 

An:t·. 15. 'l'ba patcnt'lJCcomes extinct, fh·st, lJy the expiration of 
tho time for which it has been allowed ; second, by tho renunciation 
of tho ti' .. ulary owner; third, by a single failure of payment of tho 
:mnuaJ t:~x. "ithin tltc three months from when it becomes duo ; 
fourth, if a patent for the same object be not applied for within tho 
spaco of three month!" after the application in Luxemburg in ~l1e 

States with which the Grand Duchy may be allied by a custom-bouse 
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union, or if, being applied for within this space, the patent bo 
refused, or if, having been allowed, it be l'evoked, annulled or 
becomes extinct in any other manner. Nevertheless, in tho case 

• 

wbe1·e the forfeiture of the patent may be decreed in a country in 
this union by reason of the patent not being worked, it will be law
ful for the government to maintain the patent in the Grand Duchy. 

AnT. 16. 'fhe patent will be null and of no effect if it be proved, 
fil'st, that according to the terms of articles 1 and 2 the invention 
was not susce})tible of being patented ; second, that the essential 
contents of the declaration were derived from t~e descriptions, 
designs, models, instruments, tools, or processes of another party 
without his consent ; third, if tho title under which the patent is 
nppliecl for indicates fraudulently an object other than the veritable 
object of tlte invention ; fourth, if the description annexed to the 
patent be not sufficient for the carrying out of the invention, 
or if it docs not sl10w in a loyal and complete manner the true 
means employed by the inventor. 

AnT. 17. An action for annulment may be instituted by any 
interested })Cl'Son. This action, as well as all litigations relative to 
the property of the patent, will be heard before the civil tribunal 
of the anondissement. If the action be directed simultaneously 
against the titulary owner of the patent and against one or more 
ymrtial assignees, it will be heanl before the tribunal for the 
domicile chosen by the titulary owner of the patent. Patent cases 
will be beard aml judged in accordance with the form prescribed 
for summary vroceedings by tho article 405 et seq. of the Code of 
Civil Procedure. Notice of the case is to be given to the public 
minister. 'l'he public minister can interfere in the action and take 
steps to effect a complete declaration of nullity of the patent. 
He himself may for the same 1mrposes institute an action. In 
the cases provided for by the two preceding paragraphs all those 
having a pecuniary interest in the patent whose titles have been 
registered at the government in conformity with article 13 should 
be st~ecl. 'l'be charges for the interference of the puulic minister 
and the proceedings of the oflice will be taxed, discharged, and col
lected as in tl1e case of fines. 'Vhen the absolute nullity of a patent 
shall have been pronounced by a judicial decree or sentence, notice 
thereof shall be given to the government, in view of the publication 
prescribed by article 1!J, 

ART. 18. The patent can be revoked after three years by a royal 
Grand Ducal decree, subject to an appeal to the litigation commit-. 
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tee of the Council of State, if the patentee neglect to put his 
invention into operation in tho Grand Duchy to a suitable extent, 
or at least to do everything necessary to insure this working. !.ike
wise, after three years a royal Grand Ducal decree may declare, on 
the advice of the Council of State, that tho public interest requires 
that the right to work a patented invention may also bo conceded 
to one or several others who have made application therefor. In 
this case the indemnity and tbe guarantees due to the patentee hy 
the new claimants will be, in case of non-accord, settled by judicial 
decision. 

AnT. 1 !l. The expiration of patents, their annulments, or !'evoca
tion will bo brought to tbe knowledge of the public by an insertion 
in the Memorial, 

CHAPTER IV. 

lxFr.IXGEMEXT, PnosECUTIOx, AND PENAI.Tms. 

AnT. 20. 'Vhosoever shall have knowingly made usc of an 
invention contrary to the provisions of the a1·ticles 4 and 5 shall bo 
punished by a fine of one hundred francs to two thousand fmncs 
without prejudice to the damages that may be obtainable hy a civil 
action. In the case of the repetition of the offense an imprison
ment, in addition to the fine, of one month to six months shall lJo 
pronounced. A repetition of tho offense exists when a fit·st con
dt~mnation for the same offense has been given within the five 
p1·evious years against the defendant. 'l'he prosecution shall only 
be entered on the }llaint of the inju1·etl party. The tribunal can 
order the publication of the judgment at the cost of the condemned. 
The judgment shall direct tho mode and the length of time of the 
publication. 'l'he sentence can direct either the destruction or the 
confiscation, for the profit of the State or for the profit of tho 
injured party, on assessment of uamages, of the objects which have 
been used in, or were destined for, the committal of the offense, and 
ohjects wlJich have been prouuccd thereby. 

AnT. 21. The court for the trial of misdemeanors, before which 
the action is brought, shall refer the parties to the proper civil 
judge to decide upon the pleas that shall be advanced lJy tbe defen
uant, either concerning the expiration, the nullity, or the forfeiture 
of the patent, or concerning any questions relative to the ownership 
of the patent. 

A1n. 22. Any person, without having a valid patent, who shall 
Lave applied to objects or their packing a notification to the pur· 
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port that these objects have been patented in conformance with the 
present iaw, or who shall have made use of a similar notification 
in announcements, placards, advertisements, }>rospectus or signs 
shall be punished with a fine of fl'om twenty-six francs to two hun· 
dred franc!!, 

AnT. 23. The penalt1es established by the present law shall not 
be cumulative. 'l'he highest penalty will only be p1·onounced for 
the entil·e set of infringements made prior to the action. 

AnT. 24. 'l'he proviRions in vigor relative to extenuating circum
stanccH can be applicu to offenses corning within the prcced~ng 

• • prOVISIOIIS. 
AnT. 25. Civil actions on account of the violation of the patent 

rights must be commenced within three years from the date of the 
infringement!~ on which the actions arc founded. 

CHAPTER. V. 

TnANSlTORY Pno\'lsioNs. 

ART. 26. The law of January 25, 1817, and all provisions ante· 
rior to tho present law relative to patents of invention, of importa
tion, and of impt·ovcmcnts are abrogated. N cverthelcss, tho pat· 
ents actually in force will continuo to be governed by the provisions 
in vigor at the moment of their delivery, unless tlu~ir holders con
form to the provisions that follow. 

AnT. 27. 'l'he holders of patents actually in force shall be 
allowed to convert them into patents governcll by the present law, 
if they, within three mouths from the publication of the present law, 
make their declaration to this effect in conformance with what is 
prescribell by article 10, saving that it will suffice for them to join 
thereto the original patent anu its annexes. The term of fifteen 
years, fixed by article 7, shall run from the date of tho origill:ll pat· 
ent. The annual taxes will be counted as due on the same date, on 
which date also the annual expirations (in default of payment) will 
be regulated. The tax }>aid for the 01·iginal patent shall be placed 
to the account of the annuities already due or to become due. If it 

• 

be not sufficient to cover the annuities already due, the difference 
must be paid before the deposit of the declaration. 

AnT. 28. The applications for patents filed previous to the pres
ent law, and about which we have not yet decided, must be changed 
by their inventors within three months from the publication of the 
present }a,v into applications, according to the provisions of the 

L 23 

• 

• 
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foregoing chapter II., under pain of forfeiture of the original :tppli· 
cation. 'l'hc patents whose delivery is to take place shall be gov· 
erncd by the present law, still the time elapsed since tho original 
application will be deducted from the term of fifteen years fixed by 
article 7. 

An-r. 29. 'l'ho publication of descriptions null tho open working 
mentioned in article 2 can only be urged against those to whom 
t>atcnts have been delivered in :wcordance with the preceding arti· 
clcs 2i and 28, if the publication of such ucscri}>tions or such work
ing was anterior to the date of the original patent, anll if at the 
date of the deposit of the (I'encwcd) application the matter huu 
not previously been adjudicated upon. 

AnT. 30. A H.oyal Grand Ducal decree, issued in due order by 
the administration, will fix the provisions that the execution of tho 
present law will render nece:>sary, 

Commanded and ortlained that the present law be inserted in tho 
"1\Iemorial," to enable it to IJe carrictl out and observed by all 
those whom it may concern. 

Signed at Loo, June 30, 1881.* 'VILLI.A.lt, 

l!'. DJ.: BI.OGIJAUSE::-1, 

1'/te Jlinister of State, President of tlw Government. 
PAUl. EYSCIIl·;::oo, 

17w lJirector- General of Justice. 

From 3-1 Pat. OJ!: Gaz. 341, 

MANITOBA. 

Sec CA!>IAI>A • 

• ISLAND. 

Sec FnANCE. 

TINIQUE. 

Sec FRANCE. 

*Messrs. Cnrpmacl sive the date of this ]11\V ns June 30, 1880 • 
•• 
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Ordinance No. lG of 1875. 

'Vhereas it ili expCllient. that certain privileges be granted to 
inventors, :uHl that the same be n•gulated and protected : Be it 
enactl·U by his Excellency the Govct·not· [of l\Iauritius and its 
Dt•pendl•ncies] with the advicu aml consent of the Council of Gov • 
e1·nmcnt, as follows : 

1. Pl'ivile[Je urante<l to inuentors. Every inventor of any 
mannfactmc shall be entitlt•d, under the conditions and restrictions 
hereinafter enacted, to the sole exclusive right of and in such new 
• • 
lll\'CiltlOn, 

2. De,tlnitions of 1110rcl..<~. 'Vithin the meaning of the word 
"invention" a1·e inchulctl discoveries, anll also the invention of 
new chemical products ; all'o every new moclc of application of 
known processes or forces whereby a new product or preparation is 
obtained or made ; and also every new process or force whereby an 
old product or preparation is obtained or made. 

Improvements are alt!o includcJ within the word "invention." 
'l'he word "manufacture" shall be deemed to include any art, 

process, or manner of producing, preparing, or making an article ; 
and also any article prepared or produced by manufacture. 

The words "inventor " and "actual inventor" shall include tho 
heirs, executors, administrators, or assigns of an inventor or actual 
inventor, as the case may be. 

The word " assigns" shall include grantees of the sole use or 
benefit in Mauritius of an invention, or of the sole usc of an cxclu· 
sive privilege for a limitetl period. 

3. .lf'inancial scl~emes not entitlecl to priu ileges. Financial 
schemes :mll operations of credit, whether commercial or ind'IStrial, 
shall not entitle the inventors or promoters thereof, or parties inter
ested therein, to obtain any exclusive right or privilege. 

4. Patents may be granted, and extencled, 1c!ten. The right and 
}lrivilege granted to inventors shall be conferred by a patent under 
the seal of the colony, whereby the inventor shall be entitled to the 
sole and exclusive privilege of making, selling, and using his said. 

; invention in the Colony of :Mauritius, and of authorizing others so 
to do, for the term of fourteen years from the date of the patent, 

I 
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and for such further term, if any, not exceeding fourteen years from 
the expiration of the first fourteen years, as the Governor in Exec
utive Council may think fit to direct, upon petition to be presented 
hy such inventor, at any period not more than one year and not loss 
than six: calendar months befot·e the expiration of the exclusive 
privilege first granted. 

5. Petition and specification to be filccl. Every inventor desir
ous of obtaining a patent as n.forc>said shall file in tho oflice of the 
colonial secretary a petition signed by him, or, if he be absent from 
this Colony, by an authorized agent; such petition shall state the 
names, additions, place of abode of tho petitioner, aml the nature 
of the invention. To the petition shall be annexed a specification 
in writing ; such specification shall be signed by the petitioner or 
authorized agent as aforesaid, aml slmll particularly deseribe aml 
ascertain the nature of the Raid invention, and in what manner the 
same i!:! to be perfot·mell. 'Vith the specification shall be filed all 
diagrams, plans, and drawings whereby the nature of and the mode 
of working the invention can be best desct·ibed and ascertained. 

6. Declaration to accompany petition. Every petition or speci
fication shall be accompanied by a declaration in writing, signed by 
the petitioner or authorizeLl n.gent as aforesaid, in the form and to 
the effect mcntionetl in schetlule A. hereunto annexed. 

7. Consequence$ of 1oil{f'ully false statements. If any person 
who slutll mu.ke a declaration un<let· this ordinance shall will
fully and corruptly make any false statement, he sllall be deemed 
guilty of perjury, and upon conviction be liable to imprisonment 
not exce<.>ding two years, without prejuuice to any action or suit 
which the iujnrcd party or parties may bring against Lim. 

8. Procureur general's certificate cmd inter-im protection. 
'Yhen any applicant has filed his petition and specification with 
the view of obtaining a vatent, the same shall be referred to the 
lH'ucurcur general, and if he appt·ove of them as primc1 facie cuti· 
tied to protection, he shall issue his certificate to tllat effect, and 
the inventvr shall be }Jrovibionally protected. 

Pt·ovided that, should the procurcut• general refuse to issue his 
certificate, the party aggrieved may apply to the Governor in Exec· 
utive Council, who shall have the power to tlcercc that the certifi
cate do issue ; and it shall then be issued by the secretary of the 
Executive Council. 

It shall thou be the uuty of the applicant to cause, within two 
mouths of the certificate, the application to be au vcrtiscll in the 
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government Gazette, with a view· of giving persons who have an 
opposite interest tho opportunity of objecting to the patent being .. 
granted. If no opposition be made within one calendar month of '• 
tho advertisement, tho patent shall issue; if thoro be opposition 
made, tho mat.tcr will be referred to the procureur general, who, if 
the applicant and opposing party or parties are satisfied that his . 
decision shall guide them, shall decide finally ; but who shall other· 
wise refer the matter to the Supreme Court for decision. 

'l'ho Supreme Court may hear and dctennine tho case upon a 
motion to show cause why the patent applied for should not issue. 

Upon tho fiat of tho procarcur general, or, as tho case may be, . 
the rule of tho Supremo Court, the patent shall issue, or tho interim 
}Wotcction cease anti detenuino. 

1). Opposition how lodued / rrrouncls of objection. Any party or 
parties intending to oppose the issuing of the patent shall be bound 
within tho above mentioned delay to notify his or their opposition 
to tho colonial secretary. 'l'hc opposition shall contain the grounds 
of objectiou, and no other opjcctions than those specified in tho 
opposition shall be taken notice of either by the procureur general 
or the Supreme Court, as the case may be. 

10. Form and cost oj' certificate. Tho certificate of tho procur
cur general to entitle tho applicant to interim protection shall be in 
tl.c form in schedule ll. hereunto annexed. When from any cause 
1n·eventcd from acting, tho procureur general may delegate tho 
substitute procnreur general to act in his stead. 

Every certificate shall issue upon payment of a fee of ton pounds 
sterling to be paid to the receiver geneml. 

11. Government gives no ~oarrant!J; seal. Every patent shall 
as heretofore be gmnted without any warranty of any kind or 
nature whatsoever on the part of tho government; and every per· 
son entitle(l to a patent shall, before his patent is scaled, pay the 
sum of two pounds sterling to tho receiver general. 

12. Printed copies to bcfilcd, and a book t'.J be l•ept. Before tho 
patent is' scaled, the person outitletl to the patent shall deposit in 
the otlicc of the colonial secretary a printed copy of every t:!Uch 
petition and specification. · 

A book shall also be kept in the office of the said colonial secre
tary wherein shall be filed and recorded every such original peti· 
tion aud specification, and every order made upon such petition or 
relating to tho invention therein related. Every specification shall 
be numberccl according to tho order in which it is entered in such 

• 
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book, aml a reference shall bo made in such book, in tho margin of 
the entry of such !!pecitication, to every order relating to tl.Hl inven
tion, anu to cve•·y petition, memorandum, or amended specification 
which tlhall be filcu unucr the provisions of article 15. \ 

13. Boo!.: open to all persons. Such book or printed copy as 
aforcsaiu shall be open at all convenient times for the inspection of 
any person, upon payment of ;L fco of four shillings, :l.lHl the said 
colonial sec1·ct:U'y shall canso a copy of any entry therein, certified 
under his hand, or the hand of tho assistant colonial secretary, to 
bo an oxaminctl copy, to be given to any person requiring the !lame, 
on payment of tho expense of copying, at tho mtc of fourpenco 
t;tcrling per folio of ninety wonh. 

14:. Copies to be evidence. Printctl or manuscript copies, certi
fied to be examined copies by tho colonial secretary or assistant 
colonial Recrctary, of letters patent, specifications, uisclaimers, 
memomnda of alterations, autl all other documents filed in tho 
colonial secretary's ofliee, shall be received in cviucnce, in all })ro
ceedings relating to letters patent, in all courts whatlwcr in the col
ony of l\Iauritius, without further proof or prouuction of the orig
inal!!, 

lo. Ame/Uled speeijlcation to be filed, ~olten ancl !to10. If after 
the "liling of the specification the }Wtitioncr shall have reason to 
believe ~hat through mistake or in ad vertcnce he has erroneously 
made any mis-statement in his petition or specification, or included. 
therein something which at the date of his petition was not new or 
whereof he was not the inventor, or that such specification is in any 
}la1ticular defective or insufficient, he may petition tho Governor iu 
Executive Council for lea vo to file :~ mcmoramlum }>ointing out 
such error, defect or insufiicicncy, or c.lisclaiming any part of the 
alleged invention ; or, in case of any defect or insutlieicncy in the 
E<pecification, for leave to file an amendell specification. The lleti
tion sl1all state how tlw e1·ror, defect, or insufliciency occurred, aml 
that it was not framlulently intended, allll shall be accompanictl by 
a declaration in writing, signed by the petitioner or authorized 
agcuL as aforcsaitl, statiug that, the contents of such petitiop aro 
true to the best of his knowledge aml bt:licf. Upon such petition 
the Gon•rnor in Executive Couneil may make au onlcr allowing 
Huch memorantlmu or amemlccl specification to be iilcd. All the 
1n·ovisions of article 7, 8, 12, 13, and H, shall be applicable to l>cti
tions, memorant1:1, amcmled spcciiications, or orders referreu to in 
this article. An amended specific:Hiou under the provillions of tuis 
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oruinance shall, except as to suits an(l proceedings relative to the 
exclusive privilege which shall bo pending at the time of such 
amended specification, have tho same effect as if it hau been the 
specification first filed ; provided that nothing in an amended speci
fication shall extend or enlarge any exclusive privilege before 
acquired. 

16. Patents not to be granted, in ~o!tat cases. No }lcrson shall 
be entitled to a patent under this oruinance,-

(a) If tl10 invention is of no utility ; 
(b) If the invention at tlw time of presenting the petition was 

not a new invention within the meaning of this ordinance ; 
(c) If the petitioner is uot the inventor thereof ; 
(d) If the specification filed, or tho amended specification if 

any, docs not particularly describe and ascertain tho nature of the 
invention, mul in what manner the same is to be performed; 

(c) If tho original or any subsequent petition t·olating to the 
invention, or the original or amondetl specification, contain a will
fully fraudulent statement. 

• 
17. Patents, if prejudicial to the public, to be withdrawn. Every 

patent for an exclusive privilege under this ordinance shall be 
invalid and of no effect if it be proved to tho satisfaction of the 
Govcmor in Executive Council that the same or the mode in which 
it is exercised is mischievous to tho Colony or genct·ally prejudicial 
to tho public ; or if tho patentee shall to the satisfaction of tho 
Govemor in Executive Council be proved guilty of tho breach of 
any special condition under which tho patent originally issued or 
was extended. Notice of tho withdrawal of the patent, and the 
cause thereof, shall be inserted in tho government Gazette. 

18. J{o patent when foreign patent ltas e~.'plrcd. No patent 
shall be granted for an invention in relipcct whereof a 1)atent has 
been granted out of this Colony and has expired. 

19 • . Assignments to be rc!Jisterc<l anc7 transcribell. No patent 
shall be hold as to thinl Jmrties to have been duly assignetl unless 
the assignment bq rcgistorotl and transcribed at tho mortgage office. 

20. Patents in }oint names oj' several inventors. When more 
persons than one have been concerncll in making an inventioit the 
patent must be taken out in their joint names. 

21. Patents, 1olwt they may incbule. No patent will be allowed 
to include several distinct and separ'\te inventions, but where one 
invention is applicable to the improvement of several manufactures, 
or where several inventions arc apolicablc to the improvement of 

' 
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one and the same manufacture, the wholo may be included in one 
patent. · 

22. No patent except to actual inventor fo?' i,mporteil inventions. 
The importer into Mauritius of a new invention shall not be deemed 
an inventor within tho meaning of this ordinance, unless he be the 
actual inventor. 

23. Foreigners ent.itlecl to patents. A foreigner, whether resi
dent abroad or not, may obtain a patent under this ordinance, 
provided he comply with the provisions of this ordinance. 

24. Inventions deemed new inventions, when. A1..· invention 
shall be deemed a new invention within the meaning of this ordi
nanc'e, if it shall not, before the time of filing the petition as afore
said, have been publ> 1 :r used in :Mauritius or in any part of the 
United Kingdom of Great BTitain and Ireland, or been made pub
licly known in Mauritius or the U nitcd Kingdom by means of a. 
publication either printed or written, or partly printed and partly 

• • wnttcn. 
The public use or knowlcuge of an invention prior to the filing 

of the petition as aforesaid shall not be deemed a public use or 
knowledge within the meaning of this article if the knowlcuge shall 
have been obtained surreptitiously or in framl of the inventor, or 
shall have bcr"l communicated to the public in fraud of the inventor, 
or in breach of confidence ; providccl the inventor shall, within six 
calendar months after the commencement of such public use, file 
his petition for a patent, and shall not }Jreviously have acquiesced 
in such public usc. 

Provided also, that the use of an invention in public by the 
inventor thereof, or by his servants or agents, or by uny other per
son with his license in writing, for a period not exceeding one year 
prior to tho date of the petition, shall not be doemell a public use 
thereof within the meaning of this ordinanpe. 

25. Holders of li!tters patent to take a patent, wlten anilltow. If 
an inventor has obtained Her l\Iajcsty's letters patent for the 
exclusive use of an invention in tho United Kingdom, lw may 
obtain a patent in Mauritius under this ordinance for such inven
tion, provided the application be made within twelve calendar 
months from the passing of this ordinance, or within twelve calen
dar months from 1 .e date of the letters patent, although previous 
to tho time of his p.:titiouiug, such invention may have Leon publicly 
known or used in l\Iauritius ; provided such invention was not 
publicly known or used in 1\Iauritius before the date of tho letters 

• 
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patent, and provicled tbe patent obtained in Mauritius shall cease 
to have effect if tbe letters patent aro revoked or canceled, and 
provided tho privilege obtained in Mauritius shall not exteml 
beyoncl tho period assigned to tho letters patent in tho Unitell 
Kinguom. 

26. 1Vlw can use tlw invention nevertlwless. No privilege 
obtainecl under this ordinance shall entitle the owner of such priv
ilege to exclude any llerson from using tho invention whp prior to 
tho passing of this ordinance used tho same in this Colony. 

27. Actions .for iltfrinyement j 1crit o.f injwwtion. An action 
may be maintained by an inve-ntor against any person who, dtwing 
the continuance of any exclusive privilege granted under this ordi
nance, shall without tho license of such inventor, make, use, sell, or 
put in practice the said invention, or who shall counterfeit or imitate 
the same ; provided such action be brought before the Supremo 
Court, and provided the said Supreme Court oro. judge in chambers 
shall have the right, before action brought or pending the action, 
to issue a writ, of injunction restraining the defendant from making 
use of, selling or putting in practice, tho said invention, for such 
time and under such conditions as to the said court or judge shall 
seem fit. 

28 • . Acti011B; lwuJ they may not be cl!if'enrlccl. No such action 
shall be defended upon the ground of any defect or insutliciency of 
the invention ; nor upon the ground that the original petition, or 
any subsequent petition relating to the invention, or the original or 
any amcntlcd specification, contains willful mis-statements ; nor 
upon the ground that the invention is not useful ; nor shall any 
such action be dcfcntled upon the ground that the plaintiff was not. 
the inventor, unless the defendant shall show that he is the actual 
inveJJtor, or has obtaineu tho right from him to use tho saitl invon-' 
tion wholly or in part. 

llttt any such action may be defended upon the ground that the 
invention was not new. 

29. lllotion to be made bej'o1·e iuji·ingcment to cancel patent. 
It shall, however, be lawful for any person to apply by motion to 
the Supreme Court for a rule to show cause why the court should. 
not declare that an exclusive 1)l'i vi lege in respect to an invention 
shall be cn.nccletl or revoked untler tho provisions of this article, 
by reason of all or any of the objections following, to be specified 
in tho rule ; thn.t is to say, 

1. 'l'hat tbe said invention is o£ no utility ; 

• 
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(2.) That the said invention was not, at the time of filing the 
petition, a new invention within the meaning of this ordinance ; 

(3.) That the patentee was not the inventor thereof ; 
(4.) '!'hat the patentee did not, in his petition and specification, 

particularly describe and ascertain the nature of the invention, or 
in what manner the same is to be performed ; 

(5.) That the petitioner has in the petition or specification or 
amended specification made willful or fraudulent mis-statements ; 

(6.) That some part of the invention, or the manner in which that 
part is to be performed, as described in the specification filed or 
the atnended specification, is not thereby sufficiently described or 
ascertained, and that such defect or insufficiency was fraudulent 
or is injurious to the public ; . 

(7.) 1'hat some part of tho invention is wholly distinct from tho 
other part, and is of no utility or is not new as aforesaid, or that 
the petitioner was not tl1e inventor of such part. 

30. Procw·eur-general may 11w~•e. It shall be lawful for tho 
procureur-general to make or direct to· be made tho application in 
article 29 mentioned, whenever he shall think it necessary on behalf 
of the public. 

31. Notice, !tow servecl. Notice of any rule obtained or pro
ceeding taken under articles 29 and 30 shall be served on the pat
entee; or, if tho patent have been assigned, upon all persons appear
ing to be proprietors or to have shares or interests in the exclusive 
privilege conferred by tho patent; and it shall not be necessary to 
serve such notice on any other person. 

32. W!tat tlte Sup1·eme Court may not take cognizance of. It 
shall not he lawful for the Supreme Court to take cognizance, 
eithet• in actions for infringement m· in motions made to cancel 
and revoke a patent, of any breaches or grounds of defense but 
those specified in tho declaration and plea, or of any objections but 
those speeified in the rule to show cause. 

33. Supreme Court to !tear and determine. If it shall appear 
to the Supreme Court that by any of the objections in article 29 
mentioned the said exclusive privilege in tho invention, or any part 
thereof, ought to be canceled, the court shall make tho t·ulc absolute, 
with such order as to costs of and consequent upon the application 
as it may think just ; and thereupon tho patentee, his lJeirs, exectl
tors, administrators, or assigns, shall, so long as the judgment con· 
tinues in force, cease to be entitled to the said exclusive privilege. 
A copy of the rule certifiecl by the registrar of tho Supremo Court 
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shall he forwarded to the colonial secretary, and annexed to the 
original petition and specification. 

34. Supreme Oourt may allow amendments, wlwn and !tow. It 
shall he lawful for the court to adjudge that the exclusive privilege 
shall not he canceled, save as to the part thereof affected by error, , 
defect, or insufficiency ; and also if satisfied that no fraudulent 
practices were intended, and that the error, defect, or insufficiency 
can be amended without injmy to the public, to order, upon such 
terms as to the court may appear reasonable, the specification or 
amended specification to bo amendecl in any particular ; and the 
patentee, his heirs, executors, administrators, or assigns, shall, within 
the time limited by the said court for the purpose, file a specifica
tion amended according to such order ; provided that no such 
ameuded specification shall have the effect of extending or enlarg
ing the exclusive privilege before acquired. 

35. S!tort title. This ordinance may be cited as "the Patents 
Ordinance." 

36. Repeal clause. Ordinatree No. 11 of 1835 is hereby repealed . 

• 

SCllEDULE A. 

I of in the district of do solemnly and sincerely declnro 
that I nm in possession of nn invention for, &c. [tlte title as in petition], which 
invention I believe will be of great public untility ; that I am true and first inventor 
thereof; and that the same is not in use by uny other person or persons, to the best of 
my knowledge and belief [wltcre a complete spcdjication is to be filed witl1 the petition 
and declaration, insert tltese ~oorcls: ''and thut the instrument in writing under my 
hand, hereunto annexed, particularly describes and ascertains the nature of the said 
invention and the manner in which the same is to be performed, ''j 

SCHEDULE B. 

In humble obedience to his Excellency's commands referring to roe the petition of 
of , to consider what may be properly done therein, I do hereby 

certify as follows : That the said petition sets forth thnt the petitioner [state briefly 
the allegations of tl1e petition]. 

And the petitioner most humbly prays [state bri~tly tlte prayer of tlte petitio11]. 
That in support of the allegations contained in the said petition the declaration of the 
petitioner hns been laid before me, whet·eby he solemnly declares that [state briefly the 
allegations of tlte dcclarationl-

That there bus also been laid before me (a provisional specification signed 
and also a certificate ), or (a complete specification, nnd n certificate of the 
~ling theroof), whereby it nppearK that the SRid invention may be provisionally pro-

• 
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tected (or protected) from tho day of A: n. in pursu:mce of 
the ordinance : 

I hereby certify that the petitioner is entitled to int<lrim protection on account of 
his said invention, provided the said application for letters patent be duly adverti~ed 

• 
according to the ordinance, and that the petitioner: do otherwise comply with tlte 
enactments of ordinance No. 16 of 1875. 

Given under my bnnd, this day of • 
A. D. , 

From Carpm. Pat. L. of World, 364. 

• 

• 
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Law of May 7, 1832. 
' 

• 

ARTICLE 1. To protect t.l1e right of property of inventors or 
improvers of any branch of industry, an exclusive right shall be 
given them, to use the invention or improvement in all the states of 
the federation for the time and under the conditions that at·e 
expressed in this law. 

· AnT. 2. The inventor or improver of any imlustry in th~ 1\:foxi-
<Jan Republic who wishes tho government to secure to him tho 
ponsession thereof, shall present to it or to the city council of the 
place in wh:ch he desires to establish his 1)roject, or to that of his 
residence, or to the governor of the state or territory, to which that 
place -pertains, an exact description,"' :rccompanicd by drawings, 
models, and as much more as is judged necessary for the explana
tion of the proposed object, and the above named authorities shall 
give him a legal instrument according to form numbe;~ one. 

ART. 3. 'l'he local authority, in case the applicant does not pre
sent himself directly to the governor of the state, shall remit to the 
latter the papers in the case with all the documents, and the gover· 
nor shall decide ; and in case the applicant has not done so himself, 
shall forward the application by the first regular mail to the 
minister of the interior. 

ART. 4. The government, on receiving a petition to obtain a 
patent, shall publish it three times in the newspapers, and a term of 
two months (~ounting from the day of publication) shall be allowed 
for·opposition to be entered by ::my who claim priority. 

ART. 5. The government, through the secretary of the interior, 
shall issue to the improver or inventor a patent according to form 
number two. 

ART. 6. In granting the patent mentioned in the previous article, 
the government is not to examine whether or not the inventions or 

• 
improvements are useful, but only if they are contrary to public 
-safety or health, to good morals, or to law, or to the orders and 
regulations, and if it is not so, they ·cannot refuse the protection 
Mlicited. 

• Th" aocumcnts must be in Spanish. Pat. Jit. Gaz. AprillO, 1883, p. 1448 • 
• 

• 

' 
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Anr. 'l. Patents of invention shall rE , ain in force for ten years, 
nnd those of improvement for six, counting from ·the date when 
the privileged project is established in the Repu~lic. 

AnT. 8. A project of invention or improvement is understood 
to be established from the <lay the patent is issued. 

AnT. 9. 'Vhen an inventor or improver desires that his privi
lege should be limited to one State only, he must apply for the 
concession to the authorities of tl1at State. 

ART. 10. 'Vhcn auy one has obtained a privilege for an inven
tion or improvement already et!tablisheil without patent by another, 
the privilege shall be vo1d, even if it be not claimed by that party 
as his invention or improvement. 

ARt', 11. 'Vhen the invention or improvement is of such nature 
that it may be worked in secret, and the inventor or improve1· 
obtains a patent, when the term of the patent has expired, he must 
make the invention or improvement public. 

AuT. 12. A patent having been issued for an invention, if a 
privilege for an improvement is solicited, the privilege granted to 
the improver shall not affect the rights of the original inventor. 

ART. 13. 'Vhen the inventor or improver desires the pdvilego 
for a longer time than that expressed in article 7, he must apply to 
the government, which shall report to Congress. 

ART. 14. An inventor or improver shall not use his industry as 
patented until he has obtained from the government the patent 

· which establishes his title. 
AnT. 15. In case of dispute as to the possession of an invention 

or improvement, it shall be decided by the common laws. 
ART. 16. When it is proved that a privilege has been obtained 

by fraud, the applicant representing as an invention or improve
ment that which is no more than an introduction, the patent which 
bas been obtained shall be void. 

ART. 17. 'l'he government shall publish in the Gazette the grant 
of each patent immediately it is issued, and shall designate a c~n
venient place where the designs, plans, and models named in a:o:ti
cle 2 may be open to p&blic inspection. 

ART. 18. 'Vhen the invention or improvement is to remain 
secret, .the designs, plans, &c., shall not be published until the 
expiration of the term of privilege. 

ART. 19. Tile fees for a patent will be from 10 to 300 dollars 
(pesos). 

ART. 20. At least one half of the persons employed in mechani-

• 
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cal labor by the workers of a patent, must if possible be actually 
natives of the United Mexican States. 

AnT. 21. The introducc1' of any branch of industry that in the 
judgment of the government is of great imp01'tance, may obtain an 
exclusive privilege by applying through the government to the G~n
eral Congress. 

FouM No. I. 

Certificate delivEred by tiLe Local .A utlwrilj or Govcmor of" Province. 

I, N., mayor or governor of , certify herewith that this day, month, and year, 
N. N. hns [or hnve) delivered to men dosed and sealed pncket, which he [or they] 
declare to contain all the descriptive documents [insert tl~e precise object in view], uUtl 
for that purpose the P•tcket hus been labeled with the number of the inventor or 
improver, and the duy and hour of ita delivery. II11Ving declared that he (or they) is 
[nr nrc] the inventor [or inventor~], improver [or improvct·s], be has [or they haveJ 
si~ned the present in duplicate with me, keeping one for himself (or themselves), 
and leaving the other at this office. 

(Certificates may also be delivered by the secretaries of governors, if the latter 
should find it convenient.] 

}'or.ll No. II. 

Letters Patent. 

The President of the United States of Mexico informs all those present that bav-
• 

ing found N. [or N. N.] to be nn invento·r [or inventors], or nn improver [or 
improvers], according to the documents, plans, drnwing~, descriptions, or models 
delivered, he by these presents secures l1is [or their] right of property of his [or 
their] invention [or improvement], according to the terms and for the time prescribed 
by lnw, tho present decree establishing his [or their] title. 

Dated 
From Carpm. Pat. L. of 1Vorl(l, 375. 

Decree of September 28, 18±3. 

In every }latent which is issued, a. prudent term shall be fixed, 
within which the use of the privileged object shall be commenced, 
and if not accomplished in said time, the privilege will be held to 
have expired, and free action granted to any other individual to 
apply for it again. 

-
From Carpm. Pat. L. of Worlcl, 380 • 

• 

• 



• 

• 

• • 

• 

StJS FOREIGN LAWS. 
• 

Regulation of July 12, 1852, for the Better Observance of 
the Law of .. lfay '7, '1832. · . 

ARTICLE 1. The inventor or perfecter of any industry, to make 
use of the right given by article 2 of the law of l\fay '1, 1832, shall 
·present to any of the authorities named by the said article his peti
tion (solicitud), accompanied by duplicates of his designs (or 
models), and what is judged necessary for explanation of what is 
proposed. 

ART. 2. Every petition made according to tho previous article 
shall pass immediately after its first publication for the information 
of the directing committee of industry, which shall extend that 
which it may deem proper within tho term specified by article 4 of 
said law. 

ART. 3. The direc~ory shall give information upon those points 
which are comprehended under article 6 of Raid law. 

AR1'. 4. If before the term specified in article 4 of said law 
expires there shall be any opposition, the directing committee shall 
!lear verbally the interested parties, and consult with experts on 
doubtful points according to right, and shall obtain an agreement 
between the parties, provided that it does not prejudice the public 
interests nor conflict with the laws. If the parties should agree, 
an act shall be made, signed by the president and secretary of the 
committee, showing the agreement made. 'l'he directive committee 
shall send it to the government with the proper information. 

ART. 5. If no agreement be arrived at, the directive committee 
shall send the papers in the case to the government, giving its 
opinion upon the controverted point. 

ART. 6. Providing that the opposer shall found his objection 
upon an alleged better right to the privilege which is asked, because 
personally it may have been conceded to him and guaranteed by 
the issue of the respective patent, the government shall examine 
the opposition, and within thirty days grant or deny the patent 
which is solicited, the !'ights of the party who considers himself 
injured remaining in full force in order that he may use them before 
the competent federal courts, according to law. 

ART. '1. Should the dispute turn upon the possession or owner
ship of the privilege, or this should be impugned for the reasons 
expressed in the 16th article of said law, the judicial notice shall be 

-
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passed to the competent federal tribunal in order that, the parties 
being heard according to law, it may decide the contest. The party· 
gaining the case shall present testimony of the sentence given, that 
it may, passing to the directing committee of industry, inform it 
with reference to the concession of the decision, if the judicial 
decision shall have been favorable to him who asks it. 

ART. B. If the opposition should be founded in that the privilege 
cannot be conceded according to what is provid~d in article o, or 
that tho innovation ot· perfection is not a matter of }H'ivilegc on 
account of being comprehended in article 10 of said law, the gov
ernment shaH decide upon the concession, and from the decision 
made there shall l>e no opportunity for judicial recourse, provided 
that the opposition is founded upon the mentioned article 6 ; but if 
it should turn upon the application of article 10, and the govern
ment decision should concede the patent, there will remain in force 
the judicial recounse to him who may consider himself pre
judiced. 

ART. 0. The competent federal tribunals, upon the petition of 
the attorney-general, in default of a party who should make the 
decision, shall <l.cclare the nullity of the privileges comprehended in 

.. articles 10 and 16 of the Law of May 7, 1832. The attorney-gen
eral cannot take this public action unless directed by the govern
ment. 

AnT. 10. The government, upon issuing the patent mentioned 
in article 5 of said law, shall return one exemplar of the designs, 
models, and descriptions, which, according to article 1 of this law, 
must accompany the petition in duplicate. 'l'his exemplar, if it be 
design or description, will go signed by the chief clerk of the min
istry of relations. If it be a. model which cannot be written upon, 
there shall be plac€d a suitable mark or sign, making written note 
of this fact on the patent, as also of the return of the duplicates. 
In the cases comprehended in the article 18 of the law of 1\Iay 7, 
1832, the signatures and signs shall be placed on the cover of the box 
that contains the designs, Jllans, &c. 

AnT. 11. 'l'he patent of which the previous article of the said 
law speaks forms the title of privilege, and, when produced to 
establish or define a right, there shall be exhibited therewith the 
designs, descriptions, or models authorized in the form provided in 
the preceding article. · 

AnT. 12. 'l'he concession of a patent does not guarantee tho 
• 
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utility of the invention or perfection nor prejudge (prejuzua) the 
questions relating to it which may arise. 

ART. 13. A copy of this law shall accompany every patent issued 
hereafter, under seal of the ministry of relations stamped over 
wafer. 

From 23 Pat. O..f!: Gaz. 1447 
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.An .Act "to prov'idefor the granting in this Colony, of Pat
ents for Inventions." No. 4 of 1870. 

Preamble. 'Vbereas it is expedient that tbe making of new and 
useful inventions should be encouraged by securing to their inven
tors, for a limited time, the exclusive enjoyment thereof : 

Be it tbercfore enacted, by the Lieutenant Governor of Natal, 
with tho advice and consent of tho Legislative Council thereof, as 
follows: 

1. Interpretation clause. In the interpretation of this law the 
term "invention" shall bear and have tho same meaning as the 
term " invention" bears and has in the Act of the Imperial Parlia
ment, the 15th and 16th of Her Majesty, c. 83, entitleJ "An Act for 
Amending the Law for Gt•anting Patents for Inventions ;" and the 
term "letters. patent" Bhall mean authorizations granted by the 
Lieutenant Governor, under the public seal of the colouy ; nnd the 
term "proceedings in the nature of a scire facias," shall mean and 
have a like signification with, or as nearly as may be, what the same 
term would mt!an if used in an Act of the Imperial Parliament. 

2. Issue of letters patent authorized. It shall be lawful for the 
I~ieutenant Governor, to make and issue, in manner hereinafter men
tioneu, letters patent, granting to the t.rtic and first inventor of any 
invention the privilege of the sole and exclusive working, making, 
and enjoyment of such invention within this colony, for any term 
not exceeding fourteen years from the date of such letters patent. 

3. Rules anfl regulations for carrying out tlds law. It shall be 
lawful for the Lieutenant Governor, with the advice of his Execu
tive Council, from time to time, to make such rules and regula
tions, not incon:>istent with the provisions hereof, as may appear to 
be necessary and expedient for the purposes of this law; and all 
such rules aml regulations shall be lai<l before the Legislative 
Council within fourteen days after the making thereof, if the Leg
islative Council be sitting, and if the Legislative Council 1-e not 
sitting, then within fourteen days after the next meeting thereof. 

4. .Application). deposit of provisional specification/ fee/ 
term of protection). amendment. All applications under this ln.w, 
for the grant of letters patent, shall be ronde, as near as may be, as 

• 

• 
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follows, that is to say : 'fhc applicant shall deposit in the office of 
the attorney-general, an instrument in writing, under his signature, 
describing the nature of his invention ; and the day of the deposit 
of every such specification shall be recorded at the said office, and 
indorsed upon such specification, and a certificate thereof given to 
snch applicant or his agent, who shall thereupon deposit and pay a 
fcc as per schedule 8 hereunto annexed; and thereupon, subject and 
without prejm1ico to the provisions hereinafter contained, the said 
invention shall be protected under t.his law for tho term of six 
months next after the said deposit ; and the applicant shall have, 
during such term, the like powers, rights, and privileges as might 
have been conferred upon him by letters patent issued under this 
law, and duly sealed as of the day of the date of such deposit; and 
during the continuance of such powers, rights, and privileges, such 
invention may be used ami published, without prejudice to any 
letters patent to be granted for the same; and the contents of such 
specifications shall not be inspected by any person but the attorney
general, or such person as he may appoint in that behalf, and its 
contents shall not be Jmblished until after the expiration of the 
said six months: Provided that in case the title of the invention or 
the said specification· be too large or insufficient, it slmll be lawful 
for the attorney-general, during the said term, and before tbc grant 
of letters patent, to allow or require such specification to be 
amended. Such amended specification shall be considered a com
plete specification, and shall be liable to the conditions imposed 
npon complete specification by this law. 

5. Complete specification j fee 7' pratection j insufficient descrip-
• tion. The applicant for an invention, instea.J of depositing a 

" provisional specification," as aforesaid, may, if he think fit, deposit 
an instrument in writing under his hand and seal (hereinafter called 
a complete specification), particularly describing and ascertdning 
the nature of the said invention, in what manner the same is to be 
performed, and also such drawings as may he required to explain 
the same, and the day 1 f the deposit of every such specification 
shall be recorded at the aforesaid office and indorsed upon such 
specification, ancl a certificate thereof given to such applicant, or 
his agent, who shall thereupon deposit and pay a fcc as provided in 
sclwdule 8 of this law ; and thereupon, subject and without preju
dice to the provisions hereinafter contained, the said invention shall 
be protected under this law for the term of six months next after 
the said deposit, and the applicant sha.lllHl.Ye during such term the 
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like powers, rights1 and privileges; such invention may be used and 
published without prejudice to any letters patent to be granted for 
the same, and where letters patent are granted in respect of such 
invention, such letters sbn 11 be conditioned to become void if such 
specification does not sutlicicntly describe and ascertain the nature 
of the said invention and in what manner the same is to bo }h!r
formed, ancl in case the invention is an improvement on any exist
ing invention, if such specification does not sufficiently show in 
what tho improvement consists. 

6. Deposit of speciflcat{on in frmul of t1·ue inventor, not to 
invalidate. In case of tho depositing of any such specification as 
aforesaid, in fraud of tho true and first inventor, any letters patent 
granted to the true and first inventor of any such invention shall 
not he in validated by reason of such deposit, or of any usc or pub
lication of tho invention subsequent to such deposit, and before tho 
expiration of tue said term of protection. 

7. Jliode of proceeding ; notice to attorney-general; appoint
ment; publication; fllinrJ objections. Tho applicant, as soon as he 
shall think fit after the deposit of such specification as aforesaid, 
and of the d•~awings accompanying the same, if any, may give 
notice in writing, at the oflice of the attorney-general, of his inten
tion to proceed with his application for letters patent for the saiJ 
invention, stat:\ng in such notice the title of the said invention, and 
the day on which the specification thereof was tlepositetl at the 
oflice of the att.orney-general, allll at the time of giving such notice 
shall produce the said certificate of deposit and receipt for the said 
fee or fees, antl th renpon tho said attorney-general, shall deliver to 
the applicant, or his a_sent, an appointment in the form contained 
in the second schedule to this law, or to the like effect ; and :meh 
applicant or agent shall cause the said appointment to be tmbli~lwd 
once in the Government Gazette, once in some newspaper pnblbhl'll 
in the city of l'ietermaritzbnrg, and twice in some newspaper pub
lished in tho town or place at or ncar which the a11plicant ns<.:s or 
exercises the said invention, or (in case he does not usc or exercise 
the same) in or ncar to which he resides ; or if ·there shall be no 
newspaper published in such town or place, then twice in some 
newspaper circulating in the ucighborhooll where he uses or exer
cises the saitl invention, or (in case ho docs not exercise or usc tho 
same) where he resides; and any person having au interest in 
opposing the grant of letters patent for the saicl invention, shall be 
at liberty, upon payment therefor of a fee as provided by schcuule 
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s, to leave p~tticnlars in writing of the objections to the said appli
cation at the office of the attorney-general within such time, not 
le~s than one month, as the attorney-general by such appointment · 
may dire ct. 

8. Hearing of application ana objections:/ costs. At the time 
and place named in the said appointment, the applicant shall pro
duce the newspapers containing the same, and the attorney-general 
~hall thereupon hear and consider the said application, and all 
objections to the same mentioned in the said particulars, if any, 
and may call to his aid scientific or other person or persons, as he 
ruay think fit, and the Lieutenant Governor therefor appoint, and 
may, by writing, under his hand, order to be paid to such person 
or persons, by the said applicant or objector, some remuneration for 
his or their attendance, and may also in like manner order that the 
<'ests of any hearing upon any objection or otherwise in relation to 
the grant of such letters patent, or the protection acquired by tho 
applicant under this law, shall be paid, and in and by such writing 
shall fix the amount of such remuneration or costs, and by or to 
whom the same respectively shall be paid ; and every such order shall 
be in the form contained in the thit·d schedule to t-his law, or to the 
like effect, and may be made a rule of the Supreme Court ; pro
Yidcd that the applicant, the objectors, and their respective wit
nesses and evidence, shall be respectively heard, examined, and 
considered separately and apart from, and in the absence of, the 
othc•·, and his witnesses and evidence. 

!). Issue of uJarrant for granting letters patent. The attorney
general, if no objections have been made, or after such hearing and 
consideration as the case may be, may issue a warrant umler his 
hand for the granting of letters patent for the said invention, and 
by such warrant shall direct the insertion in such letters patent of 
all such restrictions, conditions, and provisos as he may deem usual 
and expedient in such grants, or necessary in pursuance of this law, 
and the said warrant shall be the warrant for the making and seal
ing of letters patent under this law, according to the tenor of the 
said warrant, and every such warrant shall be in the form contained 
in the fourth schedule to this law, or to the like effect, and for the 
granting thereof the applicant shall pay to the colonial treasurer, 
:md produce his receipt therefor, a fee as in schedule No. 8 here
unto annexed. 

10. Scire facias for -repeal of patent,' Governor may order to 
withltolcl1oarrant. A writ of the Supreme Court of tho nature of 
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f, writ of scire facias in England shall lie for tho repeal of any let
ter~ patent granted under this law, and it shall be lawful for tho 
Lieutenant Governor, with the advice aforesaid, to order such 
attorney-general to withhold such warrant as aforesaid, or that any 
letters patent, for the granting whereof be has issued a warrant, 
shall not issue ; or to order the insertion in any such letters patent 
of any restrictions, conditions, and provisos in addition to, or in 
substitution for, any restrictions, conditions, or provisos which 
would otherwise be inserted therein under this law ; and it shall 
also be lawful for the Lieutenant Governor, with the advice afore
said, to order any specification in respect of the invention described, 
in which no letters patent may have been granted, to be canceled~ 
and thereupon the protection obtained by the deposit of such speci
fication shall ceaoc. 

11. Form and condition~ of lettera patent. Alllettet·s patent 
granted under this law shall be in tho form contained in the fifth 
schedule to this law, or to the like effect, and be made subject to 
the condition that the same shall be void, and that the powers and 
privileges thereby granted shall cease and determine at the expira
tion of three years and seven years respectively from the date 
thereof, unless there be paid to tho colonial treasurer within the 
said three and seven years re~pectively, the sum or sums of money 
in that behalf hereby required to be paid, and the colonial treasurer 
shall issue under his hand a certificate of such payment, and shall 
indorse a receipt for the same on the letters patent. 

12. Preparation of letters patent ,· :Jeali11g same. The attor
ncy-general, so soon after the issue by him of the warrant aforesaid 
as required by the applicant, shall cause to be prepared letters 
patent of the invention, according to the tenor of the said warrant. ; 
and it shall be lawful fo1· the Lieutenant Governor, with the advice 
of the Exccutiye Council, to cause letters patent to be sealed with 
the public seal of tho colony, and such letters patent shall be madll 
applicable to the said colony, and shall be valid and effectual as to 
the whole of tho ~>arue ; but, except as hereinafter mentioned, no 
letters patoili shall issue on any warrant granted as aforesaid, unles~> 

' nppiieation be made to s.eal such letters patent within three months 
after tho date of the said warrant, nor unless such letters patent be 
granted during the continuance of the protection conferred under 
this law by t·eason of such deposit as aforesaid. 

13. IJelay in sealing,· cleath of applicant; destruction or loss oj' 
patent. Where the application to seal such letters paicnt has been 
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·made during the continuance of such protection ns aforesaid, and 
the sealing of such letters patent bas been delayed from accident, 
and not from the neglect or willful dehult of the applicant, then 
such letters patent may be sealed at such time, not being more than 
one month after the expiration of such protection as the Lieutenant 
Governor, with the advice aforesaid, shall direct ; and where the 
applicant for such letters patent dies during the continuance of such 
protection as aforesaid, such letters patent may be granted to the 
executors testamentary or dative of such applicant during the con. 
tinuance of such protection, or at any time 'vithin three months 
after the death of such applicant, nol..vitbstanding the expiration of 
the term of such protection ; and tho letters patent so granted shall 
be of the like force and effect as if they ball been granted to such 
applicant during t.be continuance of such protection ; and in case any 
letters patent shall be destroyed or lost, other letters patent, of the 
like tenor and effect, and sealed and dated as of the same day, may, 
snbject to such regulations as tho Lieutenant Governor, with the 
advice aforesaid, may direct, be issued under the authority of the 
warrant in pursuance of which the original letters patent were 
issued. 

14: • .Date of patent/ aj~er issue oppointmcttt not to be ques
tioned. All letter& patent to be issued in pursuance of this law, 

• 

shall be sealed and bear date as of the <lay of the depoRit of any 
such specification as aforesaid, and shall be of the same force and 
validity as if they had been sealed on the day as of which the 
same are expressed t.o be sealed and bear date ; and after any let
ters patent shall have been granted or issued under this law, it shall 
not be necessary or admissible to inquire or ascertain whether such 
appointment as afot·esaid has or has not been delivered and pub
lished in the manner hereinbefore mentioned and directed. 

15. Extension to colony of patent g1·antecl elsczoltere. 'Vhere, 
upon any application made under this law, letters patent are granted 
for or in respect of any invention, first invented in parts out of this 
colony, and a patent or like privilege for the monopoly or exclu
Aive use or exercise of such invention in any parts out of this colony 
is obtained before tho grant of such letters patent in this colony, all 
rights and privileges under such letters patent shall, notwithstand· 
ing any term in such letters patent limited, ce:u:e and be voitl 
immediately upon the expiration or othet· determination of thtJ term 
during which the patent or like privilege obtained in such part out 
of such colony shall continue in force, or where more than one such 
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patent or like privilege is obtained abroad, immediately upon the 
expiration or determination of the t{)rm which shall first expire or 
be determined of such several patents or like privileges : Provided 
always, that no letters patent for or in respect of any invention, for 
which any such 1mtent or like privilege as aforesaid shall ha\'C l1een 
obtained abroad, granted in this colony after the expiration or 
determination of the term for which such patent or l'rivilego was 
granted or was iu force, shall be of any validity. 

16. Patent not to apply to j'oreign ships. No letters pat()nt for 
any invention, granted after tho }lassing of this law, shall extentl to 
prevent the use of such invention in any foreign ship o1· vessel,* or 
for the navigation of any foreign ship or vessel which may be in :my 
port of Natal, in case such invention is not so used for the manu
facture of any goods or commodities to be vended witbin or 
exported from the same. 

17. Specifications ancl clra1oing.9, wltere to be lcept. Every spec
ification deposited at the office of the attorney-general, as aforcsaicl, 
and the drawings accompanying the same, if any, shall forthwith, 
after the grant of the letters patent, or if no letters patent he granted, 
then immediately on the expiration of six months frmn the time of 
such deposit, be transferred to and kept in such office as the Lieu
tenant Governor with the advice aforesaiJ, shall from time to time 
a11point for that purpose. 

18 • .Disclaimer. Appointment; pttblication; objections. Any 
person who shall obtain letters patent under this bw, or in case 
t.mch person shall part with the whole or any part of his interest by 
assignment, such person, together with the assignee (if part only 
hath been assigned), or the assignee alone (if the whole bath been 
assigned), may apply to tho attorney-general for leave to enter a 
disclaimer of any part of either the title of the invention or of the 
specification, o1· a memorandum of any alteration in the said title or 
specification, not being such disclaimer or such alteration, as shall 
extend to the exclusive right granted by the said letters patent ; and 
thereupon the attorney-general shall deliver to such patentee and 
assignee~ or either of them, or to their or either of, their agents, an 
appointment in the form contained iu the sixth schedule to this law, 
or to the like effect, and such patentee or assignee shall thereupon 

• By Law No. 1S of 1871, Cnrpm. Pat. 
L. of \V orld, 404, the terms "foreign ship 
or vessel " in section 16 in the text arc 
declared to "include all ships and vessels 

• 

used iu nn\'igation not propelled by oars, 
not being registered in or hailing from 
this Colony." 
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cause such disclaimer (stating the reason for the same), or such 
memorandum or alteration to be written at the foot of such appoint· 
ment, and shall cause the same respectively to be pnblishecl in the 
manner hereinbefore required, with respect to the said first men
tioned appointment, and any person having an interest in opposing 
the said application shall be at liberty to leave particulars, in writ
ing, of their ohjections to the same, at the office of the attorney
general, within such time, not being less than one month, as the 
said attorney-general by such appointment may direct : Provided 
that where such application as aforesaid shall be for leave to enter 
n disclaimer of any part of the title of the said invention, or :1. mem
orandum of :my alteration in such title, the attorney-general may 
dispense with such appointment and publication, and in that caso 
shall certify, in the fiat hereinafter mentioned, that he bas dispensed 
with the same. 

19. IIearin,q application ancl objections. At the time and place 
named in such appointment, the said patentee and assignee, or one 
of them, sbaii produce the newspapers containing theosamc, and the 
said disclaimer or memorandum of alteration at the foot thereof; 
and the attorney-general shaH thereupon hear and consider the said 
application, and all objections to the same, mentioned in the said 
particulars, if any, and all such power and authority shall and may 
be exercised on such occasion by the attorney-general, as by virtue 
of the provisions hCI·cinbeforc contained, can and may be exercised 
in relation to the hearing and considering any application for letters 
patent, and objections to the same, and shall and may be enforced 
in tlw same manner. 

20. :Entry of disclaimer; attorney-general's flat. After such 
hearing and consideration, or without such hearing and considera
tion, where the said appointment and publication shall have been 
dispensed with, as aforesaid, such patentee and assignee, or either 
of them, may, hy leave of the at~orney-gencral, to be certified by a 
fiat under his band (to be written at the foot of the same parchment 
with the said disclaimer or memorandum), enter such disclaimer, 
.stating the reason for the same, or such memorandum of alteration ; 
and at the time of entering such disclaimer or memorandum of 
alteration, shall deposit a copy thereof in the office next hereinbefore 
mentioned ; and such disclaimer or memorandum of alteration being 
filed in such office as the Lieutenant Governor, with the advice 
aforesaid, shall from time to time appoint for that purpose, shall 
be deemed and taken to uc part of such letters patent, or such 
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specification, and subject to the several incidents thereof in all 
courts of this Colony, and shall be valid and effectual in favor of 
any person in whom the !"igbts under the said letters patent may 
then be, or hereafter become legally vested ; and no olijection shall 
be allowed to be made in any proceeding upon, or touching such 
letters patent, specification, disclaimer, or memorandum of altera
tion, on the ground that the person entering such disclaimer or 
memorandum of alteration had not sufficient authority in that 
behalf: Provided always, that no action shall be brought upon any 
]etters patent in which, or on the specification of which, any dis
claimer or memorandum of alteration shall have been filed in respect 
of any infringement committed prior to the filing of such disclaimer 
or memorandum of alteration (unless the attorney-general shall 
certify in his said fiat that any snr.h action may be brought), not
withstanding the entry or filing of sueh disclaimer or memorandum 
of alteration ; and no such disclaimer or alteration shall be receiv
able as evidence in any action or suit (save and except in any 
}Jroceeding as aforesaid, in the nature of a scire facias), pending at 
the time when such disclaimer or alteration was filed as aforesaid, 
but in every such last mentioned action or suit the origmal title 
anu specification alone shall be given in evidence, and be Jeemcd 
and taken to be the title and specification of the invention for which 
the letters patent l1avc been or s1Jall have been grant.cd : Provided 
a]so, that when any such fiat shall have lJcen granted or issued 
under this Jaw, it shall not be necessary or material to inquit·e or 
ascertain whether such appointment as ]ast aforesaid l1as or bas not 
been delivered and published or dispensed with in accordance with 
this law : and such filing of any disclaimer or m.:lmorandum of 
alteration, in pursuance of the leave of the attc·ney-general, certi
fied as aforesaid, shall, except in cases of fraud, be conclusive as to 
the right of the party to enter such disclaimer or memorandum of 
alteration under this Jaw. 

21. Specifications, drmoings, &c.; public after i~sue of patent. 
The copies of all specifications, and the drawings accompanying the 
same, if any, and of all disclaimers apd memoran~a of alterations, 
respectively deposited under or in pursuance of this law, shall be 
open to the inspection of the public at all reasonable times after 
the gr~nt of letters patent, or if no letters patent be granted, then 
immediately on the expiration of six months from the time of such 
deposit, but subject to such regulations as the Lieutenant Governor, 
with the-advice aforesahl, may make in that behalf. 
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22. Petition to Governm'for extension of patent. If any pt>rson 
having obtained letters patent under this law, or in . case such per
son shall have parted with his whole or any part of his interest by 
assignment, if such person, together with the assignee (where }Jart 
only hath been assigned), or if the assignee alone (where the whole 
hath boon assigned), shall, six months before the expiration or other 
termination of such letters patent, present to the Lieutenant Gover
nor a petition for the extension of the term in such letters patent 
mentioned, and shall set forth in such petition that be or they hae 
or have been unable to obtain a due remuneration for his or theh· 

• 

expense or labor in perfecting such invention, and that an exclusive 
right of using and vending the same for some further period to be 
named in such petition, in addition to the said term, is necessary 
for his or their reimbursement and remuneration, it shall be lawful 
for the Lieutenant Governor, with tho advice aforesaid, to refer the 
consideration of the said petition to tho Supreme Court. 

23. Petition for confirmation or 1·eneuJal of patent. If in nn y 
suit {)r action it shall be proved or specially found by the verdict of 
a jury or by the court, that any person who shall have obtained lt!t· 
tors patent for any invention or supposed invention was not the first 
inventor thereof, or of some part thereof, by reason of some other 
person having invented or used the same, or some part the1·eof, 
before the date of such letters patent, or if such patentee o1· his 
assigns shall discover that some othm· person had, unknown to such 
patentee, invented. or used the same or t>omo part thcl'eof before the 
date of such letters patent, such patentee or his assigns may peti· 
tion the Lieutenant Gove1·no1' to confirm the said letters patent, or to 
grant new letters patent, and it shall ue lawful for the I.ientenant 
Governor, with the advice afo1·csaiu, to refer the consideration of 
the said petition to the Supreme Court. 

24:. PtJtition to be advertised; entering caveat. 'l'wo months 
at least befo1·e the time named for the consideration of any such peti· 
tion as aforesaid, the petitioner shall cause to be published, .in the 
same manuer as is hereinbefore required with respect to the flrst
ment,ioncd appointment, an a~vcrtiscment of the contents of the said 
petition in the form contained in the seventh schedule to thil'! law, 
or to the like effect; and any person having an interest· in opposing 
the said petition shall be at liberty to enter a caveat against the 
same at the office of the attorney-gencml, at any time, not being 
less than o11e week before tho time named for the consideration of 
tho said petition. 
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25. Hearing petition; IJourt to report to Lieutenant Governor on 
prayer for extension ; on prayer for cor(/irmation o?' rene1oal, to 
decide. The vetitioner shall be heard by his counsel and witnesses, 
to prove his case as stated in such petition, and the pi1blication of 
tho said last-mentioned advertisement as reqnirecl by this law; and 
the persons entering caveats shall likewise be heard by their coun
sel and witnesses; anJ all such witnesses shall be examined upon 
oath or affirmation, and thereupon, and 11pon hearing and inquiry 
of the whole matter, in case such petitioner shall have prayed 
for an extension as aforesaid, the said court may report whether 
any, and, if any, what further extension of tho said term should 
be granted ; and the Lieutenant Govemor is hereby author
izerl and empowered, if he, with the advice aforesaid, shall think 
fit, to grant to the petitioner new lfltters patent for the said 
invention, for a term not exceeding fourteen years after the expira
tion of the first term, anything hereinbefore contained to tho con
trary thereof notwithstanding ; and such new letters }latent shall 
be sealed and bear date as of the da.y after the expiration of tho 
term of the fhst letters patent ; or, in case such petitioner shall 
have prayed for a confirmation or grant as aforesaid, the court, 
upon examining the said matter, and being satisfied that such pat
entee, as aforesaid, believed himself to be the first and original 
inventor, and being satisfied tlmt such invention, or part thereof, 
l1ad not been publicly and generally used before the date of such 
first letters patent, shall decide whether the prayer of such petition 
ought to be complied with, whereupon the Lieutenant Governor 
may, if he, with tho advice aforesaid, shall think fit, grant such 
}Jrayer ; and the said letters patent shq,ll be available at law and in 
equity to give such petitioner tho sole right of using, making, and 
vending such invention, as against all persons whatsoever, anything 
l10reinbefm·e contained to the contrary thereof notwithstanding : 
Proviued that any Jlerson, party to any former action or suit touch
ing such first letters patent as last aforesaid, shall be entitled to have 
notice in writing from tile petitioner or his attorney of the time aml 
place fixed for the hearing of the said petition ; \llld after any such 
decision and order shall have been made, it shall not lle material to 
inquire or ascertain whether any such advertisement as last afore
said has or bas not been published, or whether ar.y such notice as 
last aforesaid has or has not been given in the manner hereinbefore 
directed in that behalf. Tho expenses of such hearing and all costs 
connected therewith, shall be paid as the court may direct. 

• 

• 
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26. Inclices of specificatians, &;c. The Lieutenant Governor, 
with tho advice aforesaid, may cause indices to all specifications, 
disclaimer!! and memoranda of alterations heretofore or to be here
after enrolled or deposited as aforesaid, to be prepare<l in any such 
form as may be thought fit, and such indices shall he open to the 
inspection of the public at such place!! as the Lieutenant Governm· 
with the advice aforesaid, shall appoint, and subject to the regula
tions to be made as hereinbefore provided. 

27. The Register of Patents. There shall be kept at the 
office to be appointed, as aforesaid, a book or books to be called 
'l'ho Register of Patents, wherein shall be entered and recorded in 
chronological order all letters patent granted under this law, tho 
deposit and filing of specifications, disclaimers and memoranda of 
alterations filed in respect of such letters patent, all amendments in 
such letters patent and specifications, all confirmations and exten
sions of such letters patent, tho expiry, determinatiOn, vacating, or 
canceling such letters patent, with the dates thereof respectively, 
and all other matters and things affecting tho validity of such let
ters patent as the Lieutenant Governor, with the advice aforesaid, 
may direct, and such register, or a copy thereof, shall be open at all 
convenient times to the inspection of the public, subject to such reg
ulations as the Lieutenant Governor, with the advice aforesaiu, may 
make in that behalf. 

28. Register of Proprietors. There shall be kept at the same 
office a book or books entitled tho Register of Pmprictors, 
wherein shall be entered, in such manner as the Lieutenant Gover
nor, with the advice aforesaid, shall direct, the assignment of any 
letters patent, or of any share or interest therein, any license under 
letters patent, and the district to which such license relates, with 
the name or names of any person having any share or interest in 
such letters patent or license, the date of his or their acquiring such 
letters patent, shnre anu interest, and any 0ther matter 01' thing n•lat
ing to or affecting the proprietorship in such letters patent or license, 
and a copy of any entry in such hook, certified as herein!l.fter men
tioned, shall be given to any person requiring the same on pay
ment of the fee provided in schedule 8, and shall be prima j(tcie 
proof of the assignment of such letters patent or· share or intl~n·st 
therein, or of the license or proprietorship as therein expressed, pro
vided always that, until such entry shall have been made, t!w 
grantee or grantees of the letters patent shall be deemed antl taken 
to be the sole and exclusive proprietor or proprietors of such letters 
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patent, and of all the licenseR and privileges thereby given and 
granted, and snob register or a copy shall be open to public inspec
tion, subject to such regulations as the Lieutenant Govcrno1', with 
tlw advice aforesaid, may make. 

29. Punishment for making false or forged entries. If any 
person shall willfully make, or cause to bo made, any false entry in 
the said register, ot· shall willfully make or forge, or cause to be 
made or forged, any writing falsely purporting to Lc a copy of any 
entry in the said book, Ol' shall produce or tender, or cause or suffer 
to be produced or tendered, in evidence, any such writing, knowing 
the same to be false or forged, he shall be guilty of the crime of 
contravening this l:lcolion of this law, and shall upon conviction be 
liaLJe to imprisonment, with or without hard labor, for any period 
not exceeding five years. 

30. Entries in registers lw1o expunged, vacatetl or variecl. If 
any person shall deem himself agg1·ievcd by any entry made under 
color of this law in the said register, it shall be lawful for such 
person to apply by motion to the Supreme Conrt for an 01·tlcr that 
such entry may be expunged, vacated, or varied, and upon any such 
application such court may make such order for expunging, vacating 
or varying such entry, and aR to the costs of such application as to 
such court mll.y seem fit, and tho officer having the care and cus
tody of such register, on the production to him of :my such order, 
shall expunge, vacate or vary the said entry according to such 
order. 

31. Punislunentfor imUating a patentee's marks or device. If 
any person shall write, paint, print, mould, cast, carve, engmve, 
stamp, or otherwise mark, upon anything made, used, or sold by 
l1im, for the sole making or selling of which he hath not, or shall 
11ot, have obtained letters patent, the name or any imitation of the 
nnme of any other person who hath or shall have obtained letters 
patent for the sole making or vending of such thing, without leave 
in writing of such patentee or his heirs or assigns, or if any person 
ohall, upon such thing not having been purchased from the })a ten tee 
or some person who purchased it from or under such patentee, or 
not having had tho license or consent in writing of such patentee 
or his assigns, write, paint, print, mould, cast, carve, engrave, stamp, 
or otherwise mark tho word "Patent," the words "Letters Patent," 
or the words " By the Queen's Patent," or any words of the like 
kind, meaning, or import, with a view of imitating or counterfeit
ing the stamp, mark, or other device of the patentee, he shall for 

• 
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every such offense forfeit and pay the sum of fifty pounds, one half 
to the colonial government, and the other half, with full costs of 
r;,uit, to any person who shall flUe for the said penalty by action of 
debt. 

32. Inventor's action for infringement of patent. An action 
may be maintained in the Supreme Court by an inventor against 
any person who, during the continuance of tho letters patent granted 
under this law, shall, without tho license of said inventor, make, 
usc, sell, or put in practice tho said invention, or who shall counter
feit or imitate the same. 

33. Grounds of defense to any suclt action. No such action 
shall Lo defended upon the ground of any defect or insufficiency of 
the specification of tho invcnt.ion, nor shall any such action be 
defentlctl upon the gi'Ound of a misdescription of the invention in 
the petition, nor upon the ground that the plaintiff was not the 
inventor, unless the defendant shall show that he is the actual 
inventor or derives title from him. Any such action may be 
defended upon the ground that tho invention was not new, if the 
person making the defense, or some }>erson through whom he 
claims, shall, before the date of the petition for leave to file any 
such :,;pecificatiou, have publioly or actually used in Natal the 
invention or that part of it, of which the infringement shall be 
proved, but not otherwise. 

34. Court may allow amen(lment of specification. If tho court 
at the hearing of the cause shall think the patentee has in the · 
deseription of l1is invention in tho petition or specifications 
included something which at tho date of the petition was not new, 
or whereof he was not the inventor, or that the complete specifica
tion ts in any particular defective or insufficient, but that the error, 
defect, Ol' insufficiency was not frandulent.Iy intended, the court 
may adjudge the said exclusive privilege to have been acquired and 
the letters patent to be valid, save as to the part thereof affected 
by such error, defect, or insufficiency, or if the court shall think 
that the error, defect, or insufficiency can be amendccl without 
injury to the public, they may adjudge the exclusive privilege and 
letters patent in the whole of the invention to be valid, and may, 
upon such terms as shall appear reasonable, order the specification 
to be amended in any of tho said particulars, and adjudge and 
make such further order as to costs or otherwise as may be ncces
sa1·y and expedient, and thereupon the patentee, l1is executors, 
administrators, or assigns,.shall, within tho time limited by said 
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court for the purpose, file a !Specification amended according ·to such 
order. 

35. Action for infringement; pleacZin.gs; proceedings for 
repeal. In any action for the infringement of letters patent, the 
plaintiff shall deliver with his declaration particulars of the breaches 
complained of in the said action, and tho defendant on })leading 
thereto, shall <lelivcr with his pleas, and the prosecutor in any 
proceedings in tho nature of scire facias to 1·cpeal letters patent, 
shall deliver with his declaration 1)articulars of any objections on 
which ho means to rely at the trial in support of the pleas in tho 
s:.J.ill action, or of tLe suggestions of the said declaration respectively, 
and at the trial of such action or proceedings no evidence shall be 
allowed to be given in support of any alleged infringemont, or of 
any objection impeaching the validity of such letters patent which 
shall not be contained in the particulars delivered as aforesaid, 
provided always that the place or plar~s at, or in which, and in 
what manner, the invention is alleged to have been used or pub
lished prior to the date of the letters patent, shall be stated in such 
particulars, provided also that it shall and may be lawful for any 
judge _at chambers to allow such plaintiff or defendant, or prosecu
tor respectively, to amend the particulars ]clivered as aforesaid, 
upon such terms as to such judge may seem fit, provided also that 
at the trial of any proceeding to repeal letters 1)atcnt, the defendant 
shall be entitled to begin and give evidence in support of such 
letters patent, and in case evidence shall be adduced on the part of 
the prosecutor, impeaching tho validity of such letters patent, the 
defendant shall be entitled to the reply. 

36. Costs in such action m· proceedings. In taxing the costs in 
any action for infringing letters patent, regard shall be had to the 
particulars delivered in sach action, and tho plaintiff and defendant 
respectively shall not be allowocl any costs in l'cspcot of any par
ticular unless certified by the court before which the trial was ball 
to have been proved by such plaintiff or defendant respectively, 
and it shall be lawful for tbe court before which any such action 
shall be tried to certify on tbe record that the validity of the letters 
patent in the declaration mentioned came in question, and the reconl 
with such certificate being given in evidence in any suit or action 
for infringing the said letters patent, or in any proceeding in the 
nature of scire facias, to repeal the letters patent, shall entitle tlu· 
plaintiff in any such suit or action, or tho defendant in any sucl· 
proceeding, on obtaining a decree or judgment, to his full costs 

I. 2t; 
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charges and expenses, to be taxed as between attorney and client, 
unless the court making such judgment, decree or order, shall certify 
that the plaintiff or defendant respect,ively ought not to have such 
full costs. , 

37. Payment of fees specified in schedule. There shall be p:!!•1 
in respect of letters patent applied for or issued as herein mentioned, 
the depositing of specifications, disclaimers and memoranda of 
alterations, warrants, certificates, entries, searches, and other matters 
ana things respectively mentioned in the eighth schedule to this 
law, such fees as are enumerated in such schedule, and such of the 
said fees as are thereby made payable shall be payable to the per
sons and in the manner provided in such schedule, and shall form 
part of the colonial revenue. 

38. Patent ur,zntecl in United Hin,qilom after 1870, not to ea:tend 
to Natal. Allle;ters patent which shall be granted in the United 
Kingdom of Grel.t Britain and Ireland, after the first day of Janu
ary, in the year of our Lord one thousand eight hundred and 
seventy-one, f01 any invention :>ball, so far as the same relate to 
this colony, be utterly void and of none effect, and in no wise be 
put in execution, but all such letters patent granted in the saiu 
United Kingdom on or before that day, and which, if this law had 
not been passed, would have been valid in this colony, shall be 
deemed and taken to have been granted under this law, and may be 
dealt wit'h accordingly. 

39. Effect from promuluation. This law shall t01kc effect 
from the promulgation thereof in the Government Gazette. 

SCIIEDULE I. 
' To all to whom these presents shall comt', I, of [c"!Jinm·, J:c., as tl~e 

r<i&c may be], send greeting: Whereas I nm desirous of obtaining letters patent for 
securing unto me llcr Majesty's &pccial license that I, my executors, and assigns, and 
such others as I or they should at any time agree with, and no others, should and 
lawfully might, from time to time, and nt all times during the term of fourteen years 
'to be computed from tho day on which this instrument shall be left at the office of 
the attorney- general), mnkc, usc, exercise, and Ycnd, within tho colony of Natal, an 
irwcntion for [imcrt t!te title of tlte invention]; and in order to obtain the snid letters 
patent, I must, hy an instrument in writing under my hand, particularly describe nud 
usccrtain the nature of the enid inYcntion, and in whnt manner the same is to be per
formed, and must nlso enter into the co,·cnant h~reinuftcr contained: Now know yc, 
·.hnt tho nature of the said inYcntion, and the manner in which the same is to he per-
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formed, nrc pnrticulnrly described nnd ascertained in and by the following statement, 
that is to say [describe tlie invmtion ]. .And I do hereby, for myself, my heirs. and 
executors, covenant with Her Majesty, her heirs nntl successors, that I believe the 
said invention to be a new invention ns to the public use nnd exercise thereof, and 
that I do not know or believe that any person other than myself is the true and first 
im·entor of the said invention, and that I will not deposit these presents nt the office 
of the attorney-~reneral with any such knowledge or belief as last aforesaid. 

In witness whereof, I have hereunto set my hand at , this day of 
18 • ' • 

SCIIEDULE 2. 

Patent for [insert tlie title as ilt tlte &pecificatiou]. 
This is to notify that , of &c., did, on the day of instant [or 

last], deposit at the office of the attorney-general, l'ietermnritzburg, a specification or 
instrument in writing under his hand, particularly describing and nRcertaining the 
nature o( the said invention, and in what manner the same is to be performed, and 
that by reason of such deposit the said invention i~ protected and secured to him 
exclusil•ely for the term of six months thence next ensuing. And I do further notify 
that the Jaid has given notice in writing, at my office, of his intention to pro
ceed with his application for letters patent for the said in..-ention, nnd that I have 
appointed day the day of next, nt o'clock in the noon, 
nt my office, to hear and consider the snid application, and nil objections thereto: nnu 
I do hereby require all persons having an interest in opposing the grant of such 
letters potent, to lenve before that duy, nt my office in I'ietermnritzburg, particulars 
in writing of tl:eir objections to the snid npplication, otherwise they will be precludctl 
from urging the same. 

Given under my band, this day of 18 • 
Attorney-General. 

SCHEDULE 3. 

Upon hearing the objection of A. D. to the grant to , of letters patimt for 
[insert tlte title a.• in tlte specification], I do by this writing under my hand, order thnt 
the said .A. lJ. shall pay to tho said , the sum o( for the costs of such 
hearing [or to E .. F. the surn of ns n remuneration for his nttcn!lnnce at such 

hearin[:]. 
Given under my hnnd, this day of 18 • 

Attorney-Gencrul. 

' • 

SCIIEDULE 4. 

I have heard nnd consit.lercd the opplkation of , for letters ·potent for 
[imert tlte title as in tlte specification]; and nlso ull objections to the snme, ami, having 
perused the specification ond the usual nnd nece~sary nd,·ertisements, nm of opinion 
that, ns it is entirely at the hnznrd of the said applicant whether the said invention 
is new and will have the desired success, Her Mnjesty's royul letters patent may be 

• 
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issued in the form contained in the fifth schedule of the patent law, with the follow • 
. ing aduitional clauses, that i& to sa! [here set them o11t, if any] • 

• 
Given under my hnnd, this day of lS • 

.Attorpey-General • 
• 

SCHEDULE li. 

VICTORIA, by the grace of God, of the United Kingdom of Great Britain and Ire. 
land, Queen, Defender of tho Faith, to all to whom these presents shall come, greeting: 
Whereas , of · , in tho county of [engineer, &c., ll8 the case may be], 
hath represented that he is desirou~ of obtaining our royal letters patents, for secur
ing unto llim our special license that he, his executors an<l assigns, and such others 
as he or they should agree with, und no others, should and lawfully might, make, usc, 
vend, and exercise within our Colony of Natnl, an invention for [ imert the titfc of tlte 
invcntior1],' anu by nn instrument in writing under his hand, deposited in the office of 
the attorney-general, the said hath pnrticnlnrly de~cribed and ascertained the 
nature of the said invention, and in what manner the same is to be performed: And 
we, being willing to give encouragement to nil arts and inventions which may be for 
the public good, nrc graciously pleased to confer upon the snid the privil~:ges 
hereinafter mentioned; Know yc, therefore, that we of our especial grace, certain 
know ledge, and mere motion, hnvo gi'l"cn and g~anted, nod by theao presents, :for us 
our heirs and successors, do give and grunt unto the said , his executors, 
und assigns, our especial license, full power, sole privilege and authority, that 
he, the enid , his executors, ndl!linistrators, and assigns, anti. every of them, 
by himself and themselves, or his and their deputy or deputies, servants or 
agents, or such others ns he or they shall at any time agree with, nod no 
others, during tho term herein cxprcsseu, shall nod lawfully mny make use of, 
exercise, and vend his saiu invention within our 8nid colony, in such manner ns to 
him, his executors and assigns, or any of them, shall seem meet; and that be, his 
executors and assigns, shall and lawfully mny have nud enjoy the whole profit, benefit, 
commodity, and advantage, from time to time coming, g•·owing, accruing, and arising 
by reason of tho said invention, during the said term; to· ha\"e, hold, exercise, and 
enjoy the said licenses, powers, privileges, and ad\"antngcs, unto and by the said , 
his executors and assigns, for and during, and unto the full end and term of 
years, now next ensuing. And to the end that he, his executors and assigns, and e'l"ery 
of them, mny have and enjoy the full benefit and the solo use nnd exercise of tho 
said invention, according to our gracious intention, we do by these presents, for us, 
our heirs and successors, require und strictly commnnu nil and every person and per. 
son~ whatsoever, of what e~tatc, quality, degree, name, or condition soever they be, 
within our said colony, that neither thQy, nor nny of them, nt any time during the 
said term, either uircctly or indirectly, do make, usc, or put in practice the saiu inven. 
tion, or any pnrt of tht> snmc, so attained unto by the said as aforesaid, nor in 
anywise counterfeit, imitate, or rcscrublc the snmc, nor shall mnke or cause to be 
maue anY, addition thereunto, or subtraction from the same, whereby to pretend him
self or themselves tho inventor or invent01·s, de1·isor or ucvisors thereof, without tho 
consent, license, or ngrecment of tho said , his executors or assigns, in writing 
under his or their hnnds fil'st had anu obtaineu in thnt behalf, 11p•on such pains and 
penalties as can or may be justly inflictcu on such offenders for their contempt of this 

-
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our royo.l command ; and further, to be answerable to the enid , his executo1'9 
and assigns, according to law, for his and their damage thereby occasioned; previded 
always, and these our letters patent are nnd shall be upon this condition, that if at 
any time during the said term hereby granted, it shall appear that this ·our grant is 
contrary to law, ot· prejudicial or inconvenient to our subjects in general, or thnt the 
said invention is not a new invention as to the public uRe and exercise thereof, or that 
the said is not the first and true inventor thereof within this colony, these our 
letters patent shall forthwith cease, determine, nod be utterly void to all intents and 
purposes, anything bereiubeforc contained to the contrary thereof in anywise notwith
standing; prc.vided also, that these our letters patent or anything herein cont1tined, 
shall not extend, or be construed to extend, to give privilege unto tho s11id , his 

• 
executors and assigns, or any of them, to use ot• imitate any invention or work what-
soe\'cr which h11th heretofore been found out or invented by any other of our subjects 
wbnt-soevcr, and publicly u~ed or exercised, unto whom our like letters p11tent or 
privileges have been nlre11dy granted for the sole use and exercise and benefit thereof · 
within our s11id colony; it being our will and pleasure that the said 1 his execu: 
tors and a~signs, and all and every person nod persons to whom like lcttcrd patent or 
privileges have !men already granted as aforesaid, shall distinctly usc and practice 
their several inventions by &hem in'l'ented and found out, according to the true intent 
nod me11ning of the same respective letters patent, and of theRe presents ; provided 
likewise, nevertheless, and those our letters patent are upon this express condition, 

• 

th11t if the s11id instrument in writing does not particularly describe nod ascertain tho 
• 

nature of the said invention, nod in wlmt mnnncr the snme is to be performed, nnd 
• 

nlso if the sai4, , his executorij or assigns,_sball not pay llt &he office of the 
colonial treasurer of our said colony the sum of pounds within three years next 
after the d11te of these presents, nod the sum of pounds within seven years next 
nfter such date, then, nnd in any of the Bllid c11ses, these our letters p11tent, and nil 
liberties and ndvantnges whatsoever hereby granted, shail utterly ce11sc, determine, 
and become void, anything hereinbefore contained to the contrary thereof in anywise 
notwithstanding: provided that nothing herein contained shllll prevent the granting 
of licenses in such manner and for such considerations ns mny by l11w be granted: 
And, lastly, we do by these presents, for us, our heirs nod Ruccessors, e:rant unto the 
enid , his executors and assigns, that these our letters patent shall ba in nnd by 
aU things good, firm, valid, sufficient, und effectual in the law, according to the true 
intent and meaning thereof, nnd shall ba tuken, construed, and adjudged in the· most 
fnvorable nnd benaficial sense, for the best advantage of the said 1 his executot~ 
and assigns. 

In witness. whereof wo hnve caused these our letters to be made patent, 110~ to be 
sealed and bear date as of the d1\y of 18 • 

• 

• 
• 

• 

SCIIEDULE 6 • 

]'atmt fur [lttt·e illsert th~ title]. 

This is to notify to nll whom it mny concern, that of, &c., hail applied to me 
for leave to enter ·a disclaimer of part [or memorandum of nlteration, as the case may 
be] of the said invention, the particularS whereof are stated below; I do therefore 

• 

• 

• 
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np!Joint d.ny the · day of next, nt o'clock in the noon, 
to heur nnd consider the said application and nil objections to tho SBmo. And I do 
hereby require nil persons bnving nn interest In opposing the snid application, to 
leave, before thnt dny, at my office in Pietcrmnritzburg, particulars in writing of their 
objection to the same, otherwise they will ho precluded from urging such objections. 

Given under my hand this dny of 18 • 

Attorney-General. 

The following is tho disclaimer [or <U the clUe may bt] which I desire to make in, 
&c. [Till! O]>plieant mml here set forth wllat llc wislus tu enter, and ai9n it.] 

SCIIEDULE 7. 

l'atent for [ imert tl1e title]. 

Notice is hereby given thnt I hn\"e presented a petition to his Excellency the 
J,ieutenant G01·ernor, praying for the confirmation of [or extension of tho term in] 
the snid pntcnt, nnd thnt the snitl petition bus been referred to tho supreme court Cur 
consideration nnd decision ; anti that un the day uf next, nt 
o'clock in the noon, ur so soon thereafter as counsel cnn be beard, the said court 
will be mo\·cd thereon. All persons objecting to the s;tid confirmation [or extension] 
must enter a en vent iigninst the same 11t the office uf the nttorney-gener!ll in l'ietet·· 
mnritzburg, otherwise they will be precluJ~tl from objecting tu i~. 

Dnted this day uf 18 • 
• 

SCIIElJIILE 8. 

Feea to betJaiJ to Treasurer on account ofver.eral reuenm. 

On depositing provisional specification . ......•.........•......•....•.• 
Notice to proceed . .....•...•.••................•.....•..•.........• 
Altcrntion of specificution . .........•....................•.....••... 
F-or any appointment . .•....•.......................•...•.....••..• 
}'ee for warrant (in terms of ci!use 9) .•••.• •••••••••••••••••••••••• 
Complete spccificntion ..••• ..•••...............•..••...•...•.......• 
Particulnrs of objection ...................•..... ....... , .......... . 
On presenting petition for extension u( confirmutiun ................. .. 
Every search nnd inspection . ......................•.•... , ......... . 
Entry of assignment or license ...................•...••.........••.. 
Certificate of alssignmeut or license ...............•..••..•....•. , ...• 
Fil!ng memorandum of alterntiou or disclaimer • , ••.••••••••••••••••••• 
I~ntcring caveat . ..........•.. , •..........••.......... , •• • •....... 
Copy, o1· c:ttml't o( any writing, pe~ common l11w folio ••••••••••••.••..• 

£ II. rl. 
1 1 0 
0 G 0 
0 10 6 
1 1 () 

1 1 0 
1 1 0 
1 1 0 
1 1 0 
0 1 0 
0 G 0 
0 G 0 
1 1 ;l 

1 1 0 
0 1 0 

• 
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£ ll. d. 
Sealing letters patent......... . . . . . • . . . . . . • • . • . • . • • • • • • • ••. , . • . . . 1 10 0 
At or bofore tho expiration of three years ............................ , II 0 0 
At or before tho expiration of seven years. .. .. • .. .. • .. .. .. • .. .. .. .. .. 10 0 0 

From (Jarpm. Pat. L. of lVorlcl, 381 ; shortening some lengthy 
• • • sect10n capt1ons. • • 

' 
' 

• 

,. 

• 

• 

See APPENDIX: OF REcEmo LAws, near end of Vol. U • 

• 

• 

• 

• 
• 

• 

• 

• 

• 

• 

• 

' 

• 

• 

• • 

• 

• 

• 

• 

• • 

• 
• 

• 

• 

• 



• 

I 

892 FOREIGN LAWS. • 

• 

• 
• • 

NETHERLANDS. 
' 

• 

According to a report by Mr. J. •Walsham, of the British Lega· 
tion, published October 'l, 18'13, 4 Pat. Off. Gaz. 373, the law of Jan
uary 25, l 81 'l, which allowed issue of patents for. terms not 
exceeding fifteen years, was repealed by a law taking effect July 
18, 1869, which prohibited issue of patents except upon applications 
made prior to that date. He also says : "It may be as well to correct 
a somewhat prevalent idea that the Crown, notwithstanding the law 
for the abolition of patents, has still the power in special cases of 
conferring exclusive rights upon inventors. No such royal preroga
tive, however, exists ; and no exceptions whatever are or can be 
made, beyond those specified in the abolition law." [Referring to 
·provisions allowing patents granted under the former law for five 
cr ten years to be extended not exceeding fifteen years in all, and 
allowing applications made before the abolition to be granted.] It 
follows that no patents for tho Netherla.nds are obtainable, and none 
are existing. !Ir. 'V alt~ham 's report explains the effect of this 
legislation ; and publishes the Act of J anuat·y 25, 181 'l, and the 
regulations for car"rying it out. 4 Pat. Off. Gaz. 3741 375. 

NEVIS. • 

See LEEWARD lsLA!Il"Ds. 

----- --

NEW BltUNSWICK. • 
• 

\ 

See CANADA • 

• 

NEW CALEDONIA. 

See FnANCE. 
• 
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The Consolidated Statutes, Title XV., Ch. 54, Sec. 1, 
entitled ''of Patents." 

· I. Patents to be granted in certain cases. Whenever any per
son shall apply to the Governor, alleging that he hath invented and 
discovered any new and useful art, machine, manufacture, or com
position of matter not theretofore known or used, and shall, by 
petition to the Governor, signify his desire to obtain an exclusive 
property in such new invention and discovery, and shall pray that 
a. patent be granted for the same, the Governor in Council may 
direct letters patent, under the Great Seal of this Islaud, to be 
issued, which letters patent shall recite the allegations and sugges
tions of the said petition and shall therein give a short description 
of the said invention and discovery, and. thereupon shall grant to 
such person, his executors, administrators, or assigns, for a term 
not exceeding fourteen years, the full anc.l exclusive right and lib
erty of making, constructing, and using, and vending to othe1·s to 
be used, the said new invention or discovery ; which letters }latent 
shall be good and available to the grantee therein named, by force 
of this chapter, and shall be recorded in the office of the colonial 
secretary in a Look to be kept for that purpose, and shall be deliv
ered to the patentee : and the Governor in Council may insert in 
any such letters patent a provision extending the operation thereof 
for a further term of seven years. Before the Great Seal of this 
Island shall be affixed to any such letters patent, or the same shall 
be issued and t~igned as aforesaid, such letters patent shall be deliv
ered to Her Majesty's attoruey-geneml, who shall examine the 
same, and sh!tll, if he finds the same conformable to this chapter, 
certify accordingly, and return the same within fifteen days into 
the office of the colonial secretary, to be issued and signed. 

II. Improvement on patented in·vention. 'Vl~er~ any such let
ters patent shall be obtained hy any person, and thereafter any 
other person shall discover or make any improvement iu tho princi
ple or process of any such art, machine, or composition of matter, 
for which such patent hath been granted, and tihall make applica
tion for and obtain letters patent under this chapter for the exclu
sive right of such improvement, the person who shall obtain and 

• 
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procure letters patent for any such improvement, shall not make 
use, or vend the original invention or discovery, nor shall the per
son who shall have procured letters patent for the originalinvention 
or discovery, make, use, or vend any such improvement: Provided, 
that. simply changing the form or the proportions of any machine 
or composition of matter, in any degree, shall not be deemed a dis
covery or improvement within the meaning of this chapter. 

III. Rigltt to copies. Any person may obtain from the office of 
the colonial secretary a copy of any such lettei·s patent, or of the 
petition whereon the same were issued, or of any paper connected 
therewith, or any drawing relating to the same, on payment, for 
such copy, of such fees as are now payable at the office of the col
onial secretary for copies of other documents. 

IV. Oatlt required. Before any person shall receive any letters 
patent under this chapter, such person shall make oath, in writ· 
ing, before one of the justices of Supreme Court, a stipendiary 
magistrate, or commissioner of affidavits, that he doth verily believe 
that he is the inventor or .discoverer of the art, machine, composi· 
tion of matter, or improvement for which he solicits letters patent, 
and that such invention or discovery hath not, to the best of his 
knowledge or belief, been known or used in this island or in any 
other country, which oath shall be delivered with the petition for 
such letters patent. 

V. Description, model, ancl drawing to bejlled. Together witL · 
such petition and oath, before any person shall obtain any letters 
patent as aforesaid, such person shall also deliver into the office of 
the colonial secretary a written description of his invention, and of 
the manner of using or process of compounding the same in such 
full, clear, and exact terms as to distinguish the same from all other 
things before known, and to enable any person skilled in the art or 
science of which it is a brancb, or with which it is most nearly con
nected to make, compound, and use the same, and in case of any 
machine, shall deliver a model thereof into the office of the colon
ial secretary, and shall explain the principle and the several modes 
in which such person hath contemplated the application of that 
11rinciple or character by which it may be distinguished from other· 
inventions, anii !!ball accompany the whole with drawings and 
written references, where the nature of the ca!le admits of drawings, 
or with specimens of the ingredients, and of the composition of 
matter, sufficient in quantity for the purpose of experiment, where 
the invention lS of a composition of matter ; which description, 

' 
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·signed by such person, and attested by two witnesses, shall·be filed 
in the office of the colonial secretary, aml copies thereof, certified 
under his band, shall be evidence in all courts where any matter or 
thing, touching or concerning the said letters patent, ·shall come 
into question: Provided, that where, from the complicated nature 
of any machinery, the cost of a model thereof may be so great as to 
prevent any ingenious but poor person from obtaining patents for 
his useful inventions, the Governor in Council may dispense with 
the delivery of such model into the office of the colonial secretary 
previous to the granting of any such patent; and the requisitions 
of this chapter being in all other respects complied with, such per~ 
son shall be entitled to such patent as if such model had been so 
lodged . 

. VI. Patentee may assign. Any patentee, his executors or 
administrators, may assign all his 1·ight, title, and interest in tho 
said invention and discovery in the letters patent to him granted, 
to any person; and the assignee thereof, having recorded the said 
assignment in the office of the colonial secretary, shall thereafter 
stand in the place anu stead of the original patentee, as well as to 
all right, privilege, and advantage, as also in respect of all liability 
and responsibility as to the said letters patent, and the invention anu 
discovery thereby secured ; and in like manner shall the assignees 
of any such assignee stand in the place and stead of the original 

• patentee or mventor. 
VII . . Forfeiture in case of infringement. 'Vhenever, in any 

case, any letters patent, shall be, or shall or may have been, gmnted 
to any person under and by virtue of this chapter, and any person, 
without the consent of the patentee, his executors, administrators, 
or assigns, first had and obtained in writing, shall make, devise, 
usc, or sell the thing, invention, or discovery, whereof the exclusive 
right is secured to the said patentee by such lettm·s patent, such 
person so offending shall forfeit and pay to the said patentee, his 
executors, administrators, or assigns, a sum equal to three times the 
actual damage sustained by such patentee, his executors, adminis· 
trators, or assigns from or by 1·eason of such offe~se, which oum 
may be recovered, together with costs, by action on the case, 
founded on this chapter, in the Supreme Court. 

VIII. Pleading. U'he defer.dant in such action may plead the 
general issue, and give this chapter, and any special matter in evi
dence, tending to prove that the specification filed by the plaintiff 
does not contain the whole truth relative to the invention or (liscov-. 

• 
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ery therein alleged to have been made by the enid plaintiff, or that 
it contains more tl1::m is necessary to produce the described effect 
(which concealment or addition shall fully appear to have been 
made for the purpose of deceiving tho public), or that the tl1ing, 
invention, or discovery, thus secured by letters patent, as aforesaid, 
wns uot originally discovererllJy tho patentee, but lmd been in use, 
or bad been desc1-ibed in some public work, anterio1· to tho supposed 
invention or discovery of tho said patentee, or that he bad surrepti
tiously obtained letters patent as aforesaid, for the invcntiou or dis
covery of some otlwr person ; in either of which cases, upon }>roof 
thereof, a verdict shall he rctumed and a judgment shall be entered 
for tho said defendant with costs, and the said letters patent shall 
thereupon be and Rhall by tho said court be adjudged void. 

IX . .Applicant not depriiJed of rig/It by ltauing obtained patent 
elsewhere. :No applicant shall be deprived of his right to a patent 
in this colony for his invention, by reason of hi~ having previously 
takeu out letters patent therefor in any other country: Provided, 
that such invention shall not have been introduced into public and 
common use in this colony prior to the application for a patent 
therein, and the patent granted in this colony slJallnot continue in 
force after tho expiration of tho patent granted elsewhere, and 
where more than one such }Jatent or like privilege is obtained 
abroad, then immediately upon tho expiration or determmation of 
the term which shall first expire or be determined of such several 
patents or like privileges, tl10 patent granted in this colony shall 
cease to be in force : and no letters patent for or in respect of any 
invention for which any such patent or like privilege as aforesaid 
shalll1ave been obtained elsewhere, and which shall be granted in 
this colony, after the expiration of the term for which such patent 
or privilege was granted or was in fo1·ce, shall be of any validit.y. 

X. Letters issuable to a.~signee. Letters patent may be i sued 
by the Governor in Council to the assignee of any person wlJU may 
have taken out letters patent for l1is invention or discovery in any 
other country, but not for any invention or discovery made abroad 
for which no letters patent have been there obtained : Provided, 
that the invention or discovery so assigned shall not ha\'o been 
introduced into public and common use in this colonv prior to the 

• • 
application for a patent ; an<l that tho assignee of such foreign 
patent shall file, with his application, the assignment duly provc<l 
under which he claims a patent in this colony, and an affidavit, 
setting forth the date of the patent abroad, that tho article th.ercby 

• 



• 

NEWFOUNDLAND. 39'1 

patented has not been in public and common use in this colony, and 
that he is the assignee for a good consideration. 

XI. Forfeiture for failure to operate. Any letters patent 
which may be taken out under or by vit·tue of this chapter, an<l 
which shall not have been brought into operation within two years 
next ensuing from and after tho date thereof, such letters patent 
shall, at the expiration of the said period of two years, be void. 

XII . . NotiCP,S, No letters patent shall be granted under or by 
yirtue of this chapter until notice shall have been publishml in the 
Royal Gazette and one other of the newspapers of this colony, for 
at least four weeks, of tho intention of the applicant to apply fo!' 
sncb letters patent ; and such notice shall contain, in general terms, 
the description of invention for which such letters patent shall be 
desir<.'d. 

XIII. Remecly 1oltere patentee takes larger interest titan enti
tled to. If by mistake, accident, or inadvertence, and without 
any willful default, or intent to <lefraud or mislead the pnblic, a 
patentee shall in his specification have claimed to be the original 
and first inventor or discoverer of any material or !lubstantial )la1·t 
of the thing patented, but of which he was not the original or first 
inventor, and shall have no just or legal right to claim tl10 same, 
his patent in such case shall be valid for so much of the invention 
or discovery as shall be actually his own, provided it is a material 
ancl substantial part of the thing patented, and be plainly distin
guislJablc from other parts patented without right ; and every such 
patentee and his h'gal representatives, whether holding the whole 
or a particular inter<.'st in the }latent, may maintain suits at law or 
in equity, for any infringement of such part of the same as is act
ually the invention or discovery of the patentee, although his 
specification may ~mbrace more than he has a legal right to claim ; 
but if in such case the plaintiff shall obtain a verdict or judgment, 

. he shall not he entitled to costs, unless before tho commencement 
of the suit he shall have filed in the office of the colonial SBcrctary 
a disclaimer, attested by a witness, of that part of the thing 
patented which was claimed without right ; and no person bringing 
a suit shall be entitled to the benefits of this section, if he shall 
have unreasonably neglected or dcln.ycd to record his disclaimer. 

XIV. JJisolaimer of surplus when specification too broad. If 
throup;h inadvertence, accident, or mistake, a patentee shall l1ave 
made his specificat-ion too broad by claiming more than that of 
which l10 was the original or first inventor (some material and sub-

• 
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stantial part of the thing patentetl being justly and truly his own), 
the disclaimer shall be in writing, and shall state the extent of 
interest in the patent held by the party making the same ; it shall 
be attested by a witness, and be recorded in the office of the colo
nial secretary ; thereafter, such disclaimer shall he considered as 
part of the original specification, to the extent of the interest 
possessed by the party making the same, or by those claiming under 
him ; but no such disclaimer shall affect any action or suit pending 
at the time of its being recorded, except so far as may relate to tho 
question of unreasonable neglect or delay in recording the same. 

XV. Reissue for tomzt in tlte (leacription, &c. If any patent shall 
become inoperati\"e or invalid by reason of a defective or insufficient 
description or specification, or by reason of tho patentee claim
ing in his specification, as his own invention, more than he had a 
right to claim, and the error has arisen from inadvertence, acciucnt, 
or mistake, and without any fraudulent or deceptive intention, the 
Governor in Council, upon the surrender of such patent, and upon 
petition therefor, may cause a new patent to be issued to the pat
entee, for the residue of the term mentioned in the first patent in 
accordance with the patentee's amended description and spel!itica
tion : in case of his dcatl1, or the assignment by him of the original 
patent or any fractional interest therein, the right shall vest in his 
legal representatives to the extent of their respective interests in 
such patent; and the patent so re-issued, together with tho 
amended description and specification, shall have the same effect 
and operation in law as though the same bad been originally filed 
in such amended form before the issuing of the original patent. 

XVI. JUg Itt of patentee to patent improvements. If an original 
patentee shall be desirous of adding a description and specification 
of an improvement upon his original invention or discovery, made 
or discovered by him subsequent to the date of his patent, be may, 
upon the like proceedings being had in all respects as in the case of 
an original application, have the same annexed to his original 
description and specification ; and the colonial secretary shall cer
tify upon such annexed <lescription and specification the time of its . 
being annexed and rccordP.d, anll thereafter it shall have the same 
effect in law as if it bad been embraced in the original description 
and specification, and had been recorded therewith. 

XVII. No patent granted elsewlle'f'e, valid in Net()fowullaml 
until, &c. No patent for any invention or discovery, granted in 
England or elsewhere out of the colony, and extcnuing to the col-
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onies, shall be of force and effect in this colony, until copies of tho 
original specification and drawings filed, ot' duplicates of the models 
lodged, in England or elsewhere out of the colony, upon which such 
.Patent was there obtained, shall bo filed or lodged in the office of 
the colonial secretary, who shall grant a certificate of the lodging 
or filing of the same. 

XVIII. .Affirmations aml oaths. All oaths required by this 
chapter, unless otherwise directed, may be taken in this colony 
before a judge of the Supremo Court, or a commissioner for taking 
affidavits in the same ; or in Great Britain or Ireland, before tho 
mayor of a city or borough, and shall bo certified under the cOI·por
ato seal ; or, in a foreign country, before a British consul or vice
consul, and shall be certified under his seal of office. 

XIX. Patentee to pay fees of office and tteenty-jlve dallars. Any 
person who may take out letters patent under this chapter shall pay 
for the same such fees as are charged on documents issued under 
the Great Seal of this Island, aml shall, in :>ddition, deposit with 
the colonial secretary the sum of twenty-five dollars, to bo by him 
paid to the receiver-general for the use of the colony. 

From Garpm. Pat. L. of World, 405, 
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.An Act to authorize the Governor General, with the advice 
of the Executive Council, to grant letters of registration 
for all Inventions and Improvements in the Arts or llfanu
jacfures, to have the same effect as Letters Patent in Eng
land, so jar as 1·egards th-is Colony. No. XXIV., Decem-

. ber 6, 1852. 

Preamble. ·whereas it is expedient that tho exclusive benefit 
of inventions and improvements in tho arts or manufactures should 
be secured for limited periods to the author or authors, or designer 
or designers thereof, or ·to his or their agents or assignees : And 
whereas it is doubtful whether the laws of the United Kingdom 
respecting patents extend to or l1ave effect in the Colony of New 
South Wales : Be it therefore enacted by His Excellency the Gov
ernor of New South ·wales, with 'the advice anJ consent of the 
Legislative Council thereof, as follows :-

I. Governo'l' may [ji'a;;l letters of registration for improve· 
ments in arts or manufacttwcs. From and after the passing of 
this Act it shall and may be lawful for His Excellency the Gover· 
nor of the said colony, with the advice of his Executive Council, 
to grant letters of registration under his sign manual and the seal 
of the colony for the exclusive enjoyment and arlvantage, for a 
period of not less than seven nor more than fourteen years, for all 
inventions or improvements in the arts or manufactures, to the 
author or authors, or designer or designers thereof, or to his or 
their agents or assignees, as soon as such proceedings shall l1ave 
been taken hy such author or authors, or designer or designers 
respectively as arc in that behalf hereinafter mentioned. 

II . .Deposit to be paid to colonial treasurer. Every person who 
upon claiming to be the author or designer, by his agent or assignee, 
of any invention in or improvement to the arts or manufactures 
shall be desirous of obtaining such a letter of registration as is here
inbefore mentioned shall deposit with the colonial treasurer the ~urn 
of twenty pounds sterling, and shall, after such deposit, present a 
petition to His Excellency the Governor, setting forth that he is 
the author or designer, or the agent or assignee of such author 
or designer, as the case may be, of a certain invention in or 
improvement to the arts or manufactures, and specifying tho par
ticulars of such invention or improvement, and that he has 

• 
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deposited with tho colonial treasurer tl10 sum of twenty pounds for 
defraying tho expense of granting tho letters of r>!gistration 
required by this Act, it shall bo lawful for the said Governor for 
thQ. time being to refer the said petition to one or more competent 
person .or persons, to be appointed by the said Gnvernor, to examine 
and consiucr the matters stated in such petition, and to report 
thereon for the information of his Excellency ; and if the report of 
the person or persons to whom the saiu petition shall have l.Jeen 
1·eferred l.Jy the Governor shall be favorable to its prayer, it shall be 
lawful for his Excellency with the advice of his Executive Council, 
to grant the letters of registration hereinbefore mentioned, nnd 
such letters of registration shall, within tlll'ec days after the grant
ing thereof, be registered in the proper office in the Supreme Court, 
otherwise 11uch letter of registration ;;;hall be void and of no effect. 

III. Grantee of any such letter may assirJn t!te same. Every 
grantee of such letter of registration shall be at liberty to assign 
the same, and all the benefits af1d ad vantages derivable therefrom, 
to any person or persons, by an instrument in writing unJer his 
hand and seal, to be registered in the Supreme Court in the same 
manner and within the same period after the execution thereof as· 
the originallettcrs of registration arc hereinbefore directed to be 
registered. 

IV. Limit as to gzoantec's liability. No gmntee of any such 
letter of registration shall be liable in respect thereof for any higher 
charge than the said sum of twenty pounds, except for such costs 
and charges as he shall voluntarily incur, after the deposit of the 
said sum of twenty l'Olmds with the colonial treasurer, as herein
before mentioned. 

V. Any such letter rnay be 1'cpealccl for cm·toil~ causes. Any 
letter of registration granted by virtue of this Act shall be liable 
to be repealed by writ of scire facias for the same causes and in the 
same manner as other grants of tho Crown arc liable to he repealed. 

VI. Commencement of Act. 'fhat this Act shall come into 
operation so soon as anu not until the same shall have received tho 
royal approbation, and the notification of such app'robation shall 
havo been made by order of His li:xcellcney tho Governor General 
in tho New South Wales Government Gazette, and that such noti
fication shall be sufficient evidence of such approbation. 

From Ca1-p'm. Pat. L. of lVvrlcl, 413. 

See also, AusTRALASIA. 
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Act to consolidate the Law relating to Letters Patent for 
Inventions. September 8, 1883. 

1. Sltm·t title. The short title of this Act is "The Patents Act, 
1883." 

It shall come into operation on the first day of January, one 
thousand eight hundred and eighty-four. · 

2. IJivision of Act. This Act is divided into Parts as fol-
lows:-

Part I. Mode of obtrr..ining Letters Patent. 
Part II. Disclaimers and Alterations. 
Part III. Extension of Term and Confirmation of Invalid Pat-

ents. 
Part IV. Miscellaneous Provisions. 
3. Interpretation. In this Act.-
" Invention " means ani! includes any manner of new manufac· 

ture the subject of letters patent and gmnts of privilege within the 
meaning of the foni"th section hereof. 

"Patent-Office, means the patent-office appointed under this 
Act, but does not include any local patent-offire; 

"Patent-Officer" means the person appointed to be ·patent
officer under this Act ; 

" Regulations " means regulations made under tl1is Act. 

PART I. • 

MODE OF OBTAINING LETTERS PATENT • 

• 1. FoR WHAT, pATENT MAY ISSUE. • 

4:. Poloer to grant patents. Monopolies fo1·biclclen. It shall be 
lawful to make and issue, in the manner hereinafter mentioned, 
letters patent and grants of privilege, for any term not exceeding 
fourteen years from the date thereof, of tho solo working or making 
of any manner of new manufactures within New Zealand, to the 
true and fit·st inventor of such manufactures, which others, at tho 
time of making such letters patent and grants, shall not use, so as 

• 



• 

-

• 

• 

NEW ZEALAND. 403 

also they be not contrary to the law nor mischievous to the State, 
by raising prices of commodities or hurt of trade, or. generally 
inconvenient. • 

An.d all other monopolies, commissions, grants, licenses, charters, 
and letters patent hereafter to be made or granted to any person of 
or for the sole buying, selling, making, working, or using of any
thing within New Zealand or of any other monopolies or of powm·, 
liberty or faculty to dispense 'vith any others, and all matters and 
things whatsoever in anywise tending to the instituting, erecting or 
countenancing of the same or any of them, shall be utterly void 
and of none effect, and in no wise to bo put in execution. 

2. REGULATIONS. 

5. Governor in Council to make regulations. 'fhe Governor in 
Council from time to time may make such regulations not incon
sistent with the provisions hereof, as may appear to be necessary 
and expedient for the purposes of this Act, and all auch regulations 
shall be gazetted. 

All regulations in force under any Act hereby l'epealed shall 
remain in force as if made under this Act until other regulations 
are made as hereinbefore provided. 

6. Patent-officer,· patent-office. Tho Governor may from time 
to time appoint such person as be thinks fit to be patent-officer, and 
in like manner may appoint a place to be the "patent-office." 

'l'ho person who, at the commencement of this Act, holds the 
office of patent-officer under the Acts hereby repealed, shall be the 
patent-officer under this Act, without any further appointment. 

The place at the commencement of this Act used as the patent
office shall be deemed to have been appointed under this Act. 

"/ • .Deputy patent-officer. The Governor at any time may 
appoint a fit and proper person to be ueputy l)atent-officcr, to act 
in case of the death, illness, or unavoidable absence of the patent
officer, and such deputy shall, during the time he shall so act, have 
all the powers and privileges, and shall perform all the duties, and 
be subject to the responsibilities of the patent-officer. 

'Whenever the patent-officer shall die, the deputy patent-officer 
shall act as such from tho day of such death, and, in the case of 
illness or absence, shall act as such from such day as the patent 
officer shall certify under his hand to the deputy patent-officer that 
he is ill and unable to peform his duties, or that he is about to be 
absent; and such deputy patent-officer shall cease to act as such on 

• 
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the day on which he shall r~ceivc from the patent-officer a certifi
cate under his hand to the effect that he has resumed his duties. 

3, PROCEDURE TO OBTAIN PATENT. 

8. .Appointment of local offices and officers ; saving of ereisting 
appobitmenls. 'l'he Governor may, for all such purposes as he may 
deem necessary for the public convenience, appoint local patcnt
oftices, and patent-office agents in the various centers of population 
th1·ougbout the colony, and from time to time alter or revoke the 
appointment of such offices and agents respectively. 

The local patent-offices and the patent-office agents appointed 
under" 'l'he Patents Act Amendment Act, 1882," shall be deemed 
to have been appointed under this Act without further appoint
ment. 

Such agents shall not <~emand m· receive from the applicant, or 
any one on his behalf, any fees or charges wlmte\'Cr other than 
such as are payable under this Act. 

9. Moile of application; first sc/u;dule,· receipt. Every appli· 
cation under this Act for tlw grant of letters patent for an inven· 
tion shall be made as follows, that is to say : 

(1.) 'l'he applicant shall deposit at the patent·ofiicc, or at any 
local patent-oflice, a specification, written in a Jllain legible hand or 
printed in fair legible type upon parchment or paper, and under hili 
hanu anu seal, in the form 01' to the effect in the fh·st schedule hereto, 
J>articularly describing and ascertaining the nature anu details of 
the said invention with precision, and in what manner the same is 
to be performed, and containing a distinct claim for the especial 
novelty thereof, ancl ~ccompanicd by th-awings, if necessary, fortho 
full description and understanding of the said invention, and also a 
copy of such specification and drawings. 

(2.) Tho title of the invention must state distinctly and Apecifi
cally the nature and object of the invention, and every specification 
must be limited to one invention. 

(3.) If such deposit be made at any local office the patent-oftieo 
agent shall give the applicant or his agent a receipt therefor in the 
form contained in the second schedule hereto, or to the like effect, 
and shall forthwith t1·ansmit the documents and a copy of his rcceit)t 
to tho patent-ofticer. 

10. Protection of bwention; tltird ,qc/teclule. (1.) The exact time 
tf the deposit of eve1·y specification which, upon examination by 
the patent-officer, is fonnu to be in accordance with this Act aud tho 
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regulations shall be recorded at the patent-office, and indorsed upon 
such specification, and a certificate thereof, under the band of the 
patent-officer and in the form contained in the third schedule 
hereto, shall be given or transmitted to such applicant or his agent. 

(2.) And thereupon, subject and without prejudice to the pro
visions hereinafter contained, the said invention ~:>hall be protcctcfl 
under this Act for the term of twelve months next after the said 
deposit, and the applicant slu\ll have during such term the like 
powers, rights and privileges as might have been conferred upon 
him by letters patent for such invention issued under this Act aml 
duly sealed as of the day of such deposit. 

(3.) During the continuance of such powers, rights and privi
leges under this provit~ion, such invention may be used and pub
lished without prejudice to any letterd patent to be gmnted fot· the 
same. 

11. Patent not affected by specification of pretended inventor. In 
case of the deposit of any such specification as aforesaid in fraud of 
the true and first inventor, any letters patent granted to the true 
and first inventor of Ruch invention shall not be invalidated bv rca· 

• 
son of such deposit, or of any usc or publication of the invention 
subsequent to such deposit and before the expiration of the said 
term of protection. -

12. Hearing of application,· foltrt!~ sc!teclulej objecti~ns. The 
patent-officer sh<~ll make an appointment for the hearing of every 
application, in the form contained in the fourth schedule to this 
Act or to the like effect ; and shall publish a notification of the 
said appointment once in the Gazette, not less than sixty clear days 
prior to the day appointed. 

Any Jlerson having an interest in opposing the grant of letters 
patent shall be at liberty, not less than fourteen clear days before 
the day so appointed, to leave particulars in writing of his objec
tions to the said application at the patent-office. 

13. Patent ojjicer to !tear applications and objections. At. the 
place and time named in the said appointment the patent-ofiiecl' 
shall bear and consider the said ap}1lication, and all· objections to 
the same, if any, mentioned in the said particulars, and may call to 
his aid such scientific or other person as he may think fit. 

The applicant, the objectors, :md their respective witnesses and 
evidt!ncc ~:>hall be respectively heard, examined and considered sep
arately and apart- from and in the absence of the other, his wit
nesses and evidence. 
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The patent-officer shall have full power to examine npplicn.nt, 
. objectors, and witnesses upon oath, and to administer an Qath to 

any or all of them. · 
14:. Hearing may be ailjournecl. The patent-officer may adjourn· . 

from time to time the hearing of any application for letters patent. · 
15. Aloarcl of expenses ancl costs; fiftl~ sclteclule. The }latent· 

officer may require that the applicant and the ohjcctor shall deposit 
such sums as the patent-officer may think fit to meet any costs of 
or incident to the hearing, and may, by writing under his ltand, 
order to be paiu to any person he may call to his aid as afore:Jaid, 
some remuneration for his attendance, and may also, in like man
ner, order that the costs of any hearing upon any objectiona, or 
otherwise in relation to the grant of such letters patent, or tho pro· 
tcction acquired by the applicant under this Act, shall be p:1id ; 
and, in and by such writing, shall fix the amount of such remunera
tion or costs, and by or to whom the same respectively shall be 
paid. 

Every such order shall be in the form containC'd in the fifth 
schedule, or to the like effect, and may be made a rule of the 
Supreme Court. 

16. Patent-officer may issue 1oa1·rant for letters patent/ si:ctlt 
sclteclule. If there shall be no objection to the grant of letters pat
ent and he is satisfied that this Act and the regulations have been 
complied with, the patent-oflicer may, on tl1e day appointed, or as 
soon thereafter, and, when there arc objections, after such bearing 
and consideration, issue a warrant under his band for the granting 
of letters patent for the said invention; and, by such warrant, shall 
direct the insertion in such letters patent of all such restrictions, 
conditions, and y>rovisos, as be may deem usual and expedient in 
such grants, or necessary in pursuance of this Act. 

Such warrant shall be the authol'ity for the making and scaling 
of letters patent under this Act, according to the tenor of the said 
warrant. 

Every such warrant shall be in the form set forth in the sixth 
schedule or to the like effect. 

17 . .Amenclments. In case the title of the invention or the 
specification be too large or insufficient, or clerical errors exist 
therein, the patent-officer, on tile hearing of the application for tho 
grant of the letters patent, may allow or require ~mch specifi
cation to be amended, or another and sufficient specification to 
be deposited in lieu thereof, and every such amended, or new 

••• 
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specification shall have tho same force, effect, and operation as if it 
bad been originally deposited in its amended or new state. 

"When an applicant desires to amend his specification. or draw
ings, or to substitute an amended specification, he must deposit par
ticulars of such amendment or such amended specification at the 
patent-office at least fifteen days before tl10 day of hearing. 

18. Letters patent to be ~·ssuetl on applieation ancl dm·ing tlte 
2J1•otection. ( 1.) The patent-officer, after the }ssue by him of the 
said warrant, and on application in writing by the applicant or his 
agent, with payment of the fee thereon, shall cause to be pre
pared letters patent for the invention according to the tenor of the 
said warrant, and the Governor may cauRe such letters patent to be 
sealed with the public seal of the colony. 

(2.) Such letters patent shall be made applicable to the colony 
and its dependencies, an<l shall be valid and effectual as to the 
whole of the same respectively ; but, except as hereinafter men
tioned, no letters patent shall issue on any warrant granted as 
a(oresaid, unless application be made to seal such letters patent 
during the continuance of the protection conferred under this Act, 
by reason of such deposit as aforesaid. 

19. Letters pQtent rnay issue after tlwt time in certain cases .. 
(I.) ·when the application to seal such letters patent has been madk 
during the continuance of such protection as aforesaid, and t'tte· 
sealing of such letters patent has been delayed from accident, au1t 
not from the willful default of the applicant, then such letters pat· 
ent may be sealed at such time after the expiration of such protec-
tion as the Governor may direct. . 

(2.) Where the applicant for such letters patent <lies during the
continuance of such protection as aforesaid, such letters patent may. 
be granted to the executors or administrators of such applicant dur
ing the continuance of such protection or at any time within three 
months after the death of such applicant, notwithstanding the 
expiration of the term of such protection ; and the letters patent so 
granted shall be of the like force and effect as if they had 'been 
granted to such applicant during the term of such protection. 

20. .Duplicate lette1·s patent may be issued. In case any letters 
patent shall be lost or destroyed, duplicate letters patent of the like 
tenor and effect, and sealed and dated as of the same day as such 
lost or destroyed letters patent, may be issued upon evidence of 
such loss or destruction being produced to the satisfaction of the 
patent-officer. 

• 
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21. Letters patent to bear date of deposit of specification, ancl to 
be conclusive as to preliminary steps. Notwithstanding any enact· 
ment to the contrary, all letters patent to be issued in pursuanc:~e of 
this Act shall be sealed and bear <!dto as of the day of tho deposit 
of such specification as aforesaid, and shall be of the same force and 

• 
v~lidity as if they had been scaled on the day as of which they are 
expressed to be sealed and bear date. 

After any letters patent shall have been issued in pursuance of 
this Act, it shall not be necessary or material to inquire whether 
such appointment as aforesaid has or has not been delivereu ~nd 
published in the manner hereinbefore mentioned and directed. 

4. FoRM AND CoNDITIONs Ol!' PATENT, 

22. Conditions for granting letters patent 7' seventh scltedule, 
All letters patent for inventions granted undH' this Act shall. be in 
the form contained in tho seventh schedule, or to the like effect, 
and shall be made subject to the provisions of this Act, and to the 
conditions and restrictions that may be inserted in such patent by 
virtue thereof, or that are imposed by this Act, that is to say ::-

(1.) That the powers and privilPges thereby granted shall cease 
and determine at the expiration of five years from the date thereof, 
unless there be paid within such five years the smn or sums of 
money required to be paid under this Act, and tho patent-officer 
shall indorse a receipt for the same on the letters patent. 

{2.) No letters patent shall extend to entitle the patentee to usc 
or imitate any invention or work which, before the date of such 
patent, had been found out or invented by any other person, and 
publicly used or exercised, or to whom like letters patent or privi
leges l1ave been already granted for the sole use, exercise and bene
fit thereof within tho colony. 

(3.) The patentee, and all and every other person and persons to 
whom letters patent or privileges have been granted shalldistinctly 
use and practice their several inventions by them invented and 
found out according to the true intent and meaning of the same 
respective letters patent. 

(4.) Nothing cont3ined in any letters patent shall prevent the 
patentee from gmnting licenses in such manner and for such con
siderations as they may by law be granted. 

23. JJlatters rendering letters pcttent void. All letters patent 
and all privileges anrl advantages whatsoever thereby granted shall 
utterly cease and become void-
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(1.) If the specification does not particularly describe and ascer
tain the nature of the invention, and in what manner the same is to 

• 

be performed. 
(2.) If at any time during the term for which such letters pat

ent are granted it appears that the grant is contrary to law or pre
judicial or inconvenient to the public good, or that tho invention 
therein mentioned is not !1. new invention, or that Lhe patentee is 
not the tl·ue and first inventor thereof within this colony. 

(3.) If the patentee shall not supply or cause to be supplied fot• 
the government of the coloay all such articles of the said invention 
as he is required to supply by the persons administering the depart
ment of the public service for the use of which the same are 
required, in such manner, at such times, and at and upon such 
rcasonal>le prices and tt>l'ms as shall be settled for that purpo:;e by 
the said persons requiring the same. 

24:. Invention to be brouoht 'into actual ancl public 1tse. Every 
invention protected by lettm·s patent issued under this Act shall 
be brougl1t into actual and public use within the colony within 
the space of two years from the date of such letters patent, or in 
default thereof such lottet•s patent shall at the expit·aLion of sach 
period of two years cease and be of no effect. 

5. REPEAL OF PATE~T. 

25. Lette1·s patent may be 1'epealecl, &c., 01' specification may be 
cancelecl. (1.) An action shall lie for t.he repeal of any letters pat
ent gmnted under this Act, and may be commenced in any district 
of the Supreme Court, in such form as may be authorized hy its 
rules in substitution for the procet;s by writ of scire facias ; allll in 
case the grantee does not reside in New Zealand, it shall be suffi
cient to file the writ in the Supreme Court, and to serve notice of 
such action in writing at the last known place of residence or busi-
ness of such grantee, · 

(2.) 'fhe Governor in Council, upon the issue of the writ iu such 
action, may order such patent-officer to withhold such warrant as 
aforesaid, or that any letters patent, for the granting whereof he 
may lulVe issued a warrant as aforesaid, shall not issue ; or may 
order the insertion, in any such letters patent, of any 1·estrictious, 
conditions or provisos in addition to or in substitution for any 
restrictions, conditions or provisos whioh would otherwise be inserted 
therein under this Act. 

(3.) The Governor in Council may also order any specification 
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in respect of tho invention described, in which no letters patent 
may have been granted, to be canceled, and thereupon the protection 
obtained by the deposit of such specification shall cease. 

26. Patent not to prevent use of invention in foreign ships. No 
letters patent granted for any invention shall extend to prevent tho 
use of any such invention in any foreign ship or vessel, or for tho 
navigation of any foreign ship or vessel which may be in any port 
of New Zealand, or in any of tho waters within the jurisdiction of 
any of Her :Majesty's courts in New Zealand, where such invention 
is not so used for tho manufacture of any goods or commodities to 
be vended within or exported from the same. 

But this enactment shall not extend to the sl1ips of vessels of any 
foreign state the hms of which authorize subjects of such foreign 
state, having patents or like privileges for the exclusive use or exer
cise of inventions within its tcl'l'itories, to prevent or interfere with 
the use of such inventions in British ships or vessels or in or about 
the navigation of British ships or vessels while in the p01'ts of 
such foreign state, or in the waters within the jurisdiction of its 
courts, where such inventions arc not so used for the manufacture 
of goods or commodities to be vended within or exported from such 
foreign state. 

6. LETTERS 01>' REGISTRATION. 

27. Registration fm• for Ji'gn patents~· tentlt schedule, The Gov
ernor in his discretion, on the application of any person being the 
holder or assignee of any letters patent or like protection issued in 
Great Britain or any other country or colony for au invention or dis· 
covery, and upon such proof as the Governor may by regulations 
require that such person ia the bon,~ jlde holder or assignee thereof, 
and that the same are or is in full force, and upon payment of the 
sum of ten pound!J, may grant letters of registration to such applicant. 

(2.) Such letters of registration shall be in the form contained 
in the tenth schedule or to the like effect, and shall have the same 
force and effect as letters patent granted under this Act, and shall 
inure to the benefit of the grantee thereof, l1is executors, adminis· 
trators, and assigns, during the continuance of the original letters 
patent or other protection in the country or colony where the 
same was or were granted, and no longer ; and all the provisions of 
this Act shall apply to such letters of registration in tho same way, 
mutatis mlttandi:J, and as fully as to letters patent granted under 
this Act. 

• 
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(3.) A copy of all such letters of registration shall be filed in 
the patent-office. 

• 

• 

PART II. 
• 

• 

·DISCLAIMERS AND ALTERATIONS. 

28. Notice to clisclaiml aleerl procedure; eioltth sclwclulel oppo
sition. (1.) Any person who shall obtain letters patent under this 
Act, his executors or administrators, or, in case he or they shall part 
with the whole or any part of his or their interest by assignment, he 
or they together with the assignee if part only has been assigned, or 
the assignee alone if the whole has been assigned, may apply to tho 
patent-officer for leave to enter a disclaimer of any part of either 
tho title to tho invention, or the specification, or a memorandum of 
any alterations in the said title or specification, not being such dis
claimer as shall extend the exclusive right granted by tho said let
ters patent. 

(2.) 'fhereupon the patent officer shall deliver to the person or 
persons applying, or to their agent, or to one of them, or the 
agent of one of them, an appointment in the form contained in the 
eighth schedule or to the like effect, and the person or }lersons so 
applying shall cause such disclaimer (stating the reason for the 
same), or such memorandum of alteration, to he written at the foot 
of the said appointment, and shall cause the same respectively to 
be published forthwith in the Gazette. 

(3.) Any person having an interest ir; opposing the said appli
cation, shall be at liberty to leave partic•1lars, in writing, of his 
objections to the same at the patent-office wit.hin such time not less 
than fourteen clear <lays prior to the day so appointed. 

(4.) 'Where such application shall be for leave to enter :1. dis
claimer of :tny part of the title of the said invention, or :1. memorn.n
dum of any alteration in such title, the patent-officer m:~.y dispense 

• 

with such appointment ancl publication, and in that case shall 
certify in the fin.t hereinafter mentioned that he has dispensed with 
the same. 

29. Application for disclaimer to be /ward. At the time and 
pl:~.ce nn.med in such :~.ppointment the p:~.tcnt-officer shall hear and con
sider the sn.id application, and all objections to the same mentioned 
in the said particulars, if any, and all such powers and authority 
shall and may be exercised t>pon that occasion by the p:~.tent-officer 

• 

• 

• 
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as, by virtue of the provisions herein contained, can and may be 
exercised in relation to tho hearing and considering an application 
for letters patent and objections to the same, and shall and may 
be enforced in like manner. 
· 30. Hozo disclaimer enteral and alterations j effect. (1.) After 
such hearing and consideration, or without such hearing or considem
tion, where the said appointment and 1mblication shall have been dis
pensecl with as aforesaid, the person or persons applying, or (llle of 
them, may by leave of tho 1mtent-oflicer, to be certified by a Hat 
under his hand, to be written at· tho foot of tho same paper or 
parchment with the saicl disclaimer or memorandum, enter such 
disclaimer (stating tho reason for the same), or such memorandum 
of alteration, and at the time of entering such disclaimer or memo· 
randum of alteration, shall deposit a copy thereof in the oilico next 
hereinafter mentioned. 

(2.) Such disclaimer or memorandum of alteration, being filed 
in the patent-office, shall be deemed and taken to he part. of such 
letters patent or such specification, aml subject tt> the several inci
dents thereof, in all courts whatever, and shall be valid and effec
tual in favor of any person in whom the rights under the said letters 
patent may then be, or thereafter become, legally vested. 

31. .Actions not brougltt, 1ohen j proceedings conclusive. (I.) No 
action shall be brought upon any letters patent in resper.t of which, 
or the specification of which, any disclaimer or memorandum of 
alteration shall have been filed, in respect of any infringement com
mitted prior to the filing of such disclaimer or memorandum of 
alteration (unless the patent-officer shall certify, in his said fiat, that 
any such action may be brought, notwithstamling the entry or filing 
of such discla1mer or memorandum of alteration), and no such dis
claimer or alteration shall be receivable as evidence in any action 
or suit (save any proceedings for the repeal of letters patent) pend
ing at ~.be time when such disclaimer or alteration was filed as 
aforesaid ; but in every such action or suit the original title and 
specification alone shall be given in evidence, and be deemed and 
taken i.u be the title and specification of the invention for which 
tho letters patent have been or shall have been granted. 

(2.) When any such fiat shall have been granted umler this Act, 
it Rhall not be necessary or material to inquire or ascertain whether 
such appointment as last aforesaid has or has not been delivered 
and published or dispensed with in accordance with this Act, and 
such filing of any disclaimer or memorandum of alteration, in pur-
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suanoe of the leave of the patent-officer, certified as aforesaicl, shall 
(except in oases of fraud} be conclusive as to tho right of the p:wty 
to enter such disclaimer or memorandum of alteration uuder this 
Act. . 

PART III. 

EXTENSION OF TER:II. 

32. Mocle of obtain inn extension/ petition. (1.) Any person 
who has obtained letters patent under this Act or any other Act 
relating to letters patent heretofore in force in New Zealand, or 
the executors or administrators of such person, or (in case such 
}lerson shall have }larted with tho whole or any part of his interest 
in such patent by assignment) he or they together with the assignee 
when part only has been assigned, or the assignee alone when the 
whole has been assigned1 may, six: months before the expiration or 
other determination of such letters patent, present to the Governor 
a petition for the extension of the term in such letters patent 
mentioned. 

(2.) Such petition shall set forth that the petitioner bas been 
unable to obtain a due remuneration for his expense :mel labor 
bestowed in perfecting such invention, aml that an exclusive right 
of using and vending the same for some further period, to be named 
in such petition, in addition to tho said term, is necessary for his 
reimbursement and remuneration, and the Govemor may refer the 
consideration of the said petition to one or mo1·e commissioners to 
be appointed for that purpose in the mauner hereinafter men· 
tioned. 

33. Appointment of commissioners. For tho purpose of consid· 
ering any such petition, the Governor, if be shall think fit, may 
issue and direct, in the name of Her J\Iajesty, to one or more per· 
sons a commission zcciting such petition, and requiring and author
izing such person, or some stated number of such persons, to meet 
at some time, not being less than two months from the publication 

' of such commission in the Gazette, and at some place to be respec-
tively fixed in the said commission, and then aml there to consider 
the said petition, and to report to the Governor (in case such peti
tioner shall have prayed for an extension of the term in the letters 
patent mentioned) whether any, and if any, what further extension 
of the said term should be granted, according to the prayer of tho 
said petition. 

34:. Notice of commission j nintl~ sclteclule ,· caveat. (1.) Two 

• 
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months at least before tho time fixc<l in the said commission for the 
consi<leration of any such petition as aforesaid, tho petitioner shall 
cause to be published, in the same manner as is hereinbefore 
required with respect to tho first montione<l appointment, :m adver
tisement of tho contents of the said commission in tho form con
tained in the ninth schedule, or to tho like effect. 

(2.) Any person having an interest in opposing the said peti
tion shall be at liberty to enter a caveat against tho same at the 
patent-office, at any time not less than one week before the time 
named in the said commission for the consideration thereof. 

35. Commissioners to hear all parties, ancl report. (1.) At tho 
timo and place fixed in the saicl commission the commissioners, or 
some of them not less than the said stated numbet·, shall proceed to 
consider such petition, and the petitioner shall be heard by his 
counsel an<l witnesses, to provo l1is case as stateu in such petition, 
and tho publication of the said last mentioned advertisement at~ 

required by this Act, and tho persons entering caveats shalllikewis'3 
be heard by their couusel and witpcsses, and all such witnesses 
shall bo examined upon oath, which oaths such commissioners arc 
hereby authorized to administer. 

(2.) Thereupou, and on bearing and inquiry of the whole mat
ter (in case such petitioner shall have prayed for an extension as 
aforesaid), tho said commissioners may report whether any, and, if 
any, what, further extension of the said term shall ho granted, and 
the Governor is hereby authorized and empowered, if he shall think 
fit, to grant to the petitioner new letters patent for the said inven
tion, not exceeding three years after the expiration of the first 
term, anything llm·ein contained to tho contrary notwithstanding. 

Such new letters patent "hall be sealed :mel hear date as of tho 
day after the expiration of the term of the first letters patent. 

PAR1' IV. 
• 

MISCELLANEOUS PROVISIONS . 

l. RECORDS OF OFFICE. 

36. Specification, dk, of invention to 'be open to inspection. 
Every specification deposited at tho patent-office, alll.l the drawings 
and models accompanying the same, if any, aud all other docu
ments so deposited, shall be kept in the patent office, and shall be 
open to the inspection of the public at all reasonable times, as well 
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before as after the grant of letters patent, and whether such letters 
patent be granted or not, but subject to regulations. 

37. Indices to specifications, disclaimers, &c. Indices to all spec
ifications, discl::l.imers and memoranda. of alterations, l10rctoforo or 
to be hereafter cnrolle(l or depositC(l as aforesaiu, shall he prepared 
and shall he open to tho inspection of the })Hhlic at the patent-office, 
subject to regulations. 

38. Register of pet tents to be kept. There shall he kept at tho 
patent-office a book, to be calhJ(l Tho Register of Patents, wherein 
shall be entered and recorded in chronological ordcr·-

Alllctters patent and letters of registration granted unJcr this 
Act or the Patents Act, 1870, 

The deposit and filing of specifications, disclaimers and memo-
randa of alterations, filed in respect of such lettel'S patent. 

All amenJments in such letters patent and specifications. 
All confirmations and extensions of such letters patent. 
The expiry, determination, vacating, or canceling of such letters 

patent, with the dates thereof l'cspcctively; aml 
All other matters and thbgs affecting tho validity of such letters 

• 

patent as the Governor may direct. 
Such register or a copy thcJ·cof shall be open at all convenient 

times to the inspection of tho public, subject to such regulations as 
the Governor may make in that behalf. 

39. Register of proprieto1·s, and of assiunments and licenses. 
There shall be kept at tho patent-office a book entitlml Tho Reg· 
ister of Proprietors, wherein shall be entered-

The assignment of nny letters 1)atcnt or letters of registration, 
or of any share or interest therein. 

Any license under letters patent or letters of registration, and 
the district to which such license relates, with the name of any per
son having any share or interest in such letters patent or letters of 
registration or license. 

Tho date of his acquiring such letters patent or letters of regis· 
tration, share or interest ; and 

Any other matter or thing relating to or affecting tho proprio· 
torship in such letters }Jatent or letters of registration, or liccuso. 

2. AssiGNMENTS. 

40. Oonclitionsfor registering qssignment. Before any assign· 
mont or license shall bo registered, tho assignee or licensee shall 
furnish-

• 

• 
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(1.) A statutory declaration by one of the attesting witnesses· to 
the said assignment or license of the due cxecutio:J. of the said 
assignment or license : 

Provided that, if it be proved to the satisfaction of tho said 
patent-officer that the attesting witness to any such assignment or 
license is dead ot• cannot be found, the execution of the said assign
ment or license may be proved by a statutory declaration of any 
other person capable of declaring to the same : 

(2.) A certified copy or copies of the assignment or license, and 
othct• intl'Umcnts or documents of title. 

41 • .Assionment or license to be made by separate i!eecl. No 
assignment or license of two or more letters patent or letters of 
t·egistration included in one deed or instrument shall be registered, 
and no certificate of assignment or license shall be granted, unless 
a fee for such registration or certificate be paid in respect of each 
such letters patent or letters of registration in respect of which 
such registration or certificate is desired. 

4:2. Reoister of proprieto1•s to be open to impection,; copies. 
(1.) A copy of any entry in snch book, certifie<l as hereinafter 
mentioned, shall be given to any person requiring the same, and 
~;ball be prima facie proof of the assignment of such letters pat
ent or letters of registration, or share or interest therein, or of the 
license or proprietorship as therein expressed. 

(2.) Until such entry shall have been made, tlw gmntce of the 
letters patent or letters of registration shall be deemed to be tho 
sole and exclusive proJ.lrietor thereof, and of all the licenses and 
privileges thereby given. 

(3.) Such register, or a copy, shall be open to public inspection 
subject to regulations. 

3. SEAL. 

43. Seal to be noticed juilicially; certijie(l copies, evidence. 
(I.) The Governor may cause a seal to be made for the purposes 
hereinafter mentioned, and all courts, judges, and other persons 
whosoever shall take notice of such seal, and receive impressions 
thereof in evidence, in like manner as impressions of the seal of the 
Supreme Court are received in evidence. 

(2.) All copies or extracts, certified by the patent-officer and 
scaled with such seal, of letters !Jatent, letters of registration, 
specifications, disclaimers, memoranda of alterations, and all other 
documents or books recorded, filed, and ke}Jt in pursuance of this 

• 
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Act shall be received in evidence in all proceedings relating to ' . letters patent for inventions and letters of registration in all courts 
and by all judges and other persons whomsoever. . 

4. OFFENSES • 
• 

44. Falsi.ftcation or forger,IJ of entries. If any person shall_ 
willfully make or cause to be made any false entry in any such 
register, or shall willfully make or forge, or cause to be made or 
forged, any writing falsely purporting to be a copy of any entry 
therein, or shall produce or tender, or cause or suffer to be produced 
or tendered, any such writing, knowing tho same to be false, he 
shall be guilty of a misdemeanor, and shall be liable, on conviction, 
to be kept in penal servitude for any term not exceeding five years, 
or to be imprisoned and kept to hard labor for any term not exceed-
• 

ing two years. 
45. Entries may be ertpunge<l. If any person shall deem himself 

aggrieved by any entry made under color of this Act in any such 
register, such person may apply by motion to the Supremo Court, 
or by summons to a judge of such court, for an order that such 
entry may be expunged, vacated, or varied ; and upon any such 
application such court or judge may make such order for expunging, 
vacating, or varying such entry, and as to the costs of such applica
tion, as to such court or judge may seem fit ; and the patent officer, 
on the production to him of any such order, shall expunge, vacate, 
or vary the said entry acconling to such order. · 

46. Penalty for unautltorizecl use of tlte Morel "patetzt." 
(t.) If any person:-
Shall write, paint, print, mould, cast, carve, engrave, stamp, or 

ot11erwise mark upon anything made, used, or sold by him, for the 
sole making or selling of which he has not or shall not have obtained 
letters patent, the name or any imitation of the name of any other 
person who has or shall have obtained letters patent for tho sole 
maldng anu vending of such thing, without leave in writing of such 
patentee or his assigns ; or · 

Shall upon any such thing, not having been purchased from the 
patentee or some person who purchased it from or under such 
patentee, or not having bad tho license or consent in writing of 
such }Jatentee or his assigns, 'vrite, paint, Jlrint, mould, cast, carve, 
engrave, stamp, or otherwise mark tho word "patent," the words 

. "letters patent," or tho worcls "by the Queen's patent," or any 
:words of the like kind, meaning, or import, with a view of imita

I. 27 

• 

• 

• 

• 

• 

• 
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ting or counterfeiting tl1e stamp, mark, or other device of the-pat: 
, en tee, ho shall for every such offense forfeit and pay the sum of ono 

lmndred pound~:~, one half to Her ::Majesty, and the other half, with 
full costs of suit, to any person who shall suo for the said penalty. 

(2.) If any person shall upon any such thing for which no letters 
patent or like protection shall have been obtained, write, paint, 
print, mould, cast, carve, engrave, stamp, or otherwise mark the 
word "patent," tho words "letters patent," or tho words "by tho 
Queen's letters patent," or any words of tho like kind, meaning, 
or import, or by advertisement, or in any other way imply or give 
reasonable cause to believe that letters patent or like protection 
have been granted for such thing, he shall, for every such offense, 
be liable to a penalty not exceeding fifty pounds, one half of which 
shall be paid to any Jlerson who shall suo for the said penalty. 

(3) But nothing l~erein contained slmll be construed to extend 
to subject any person to any penalty in respect of stamping or in 
any way marking tho word "patent" upon anything for the sole 
making or vending of which letters patent before obtained shall 
have expired or otherwise determined. 

5. PRoCEDURE IX AcTroxs FOR IxFIUXGEMEXT. 

4 7. Actions for infri1lgement, particulars of breatJ!tes aml 
olyections. (I) In any action for the infringement of lettr.rs patent, 
tho plaintiff shall deliver with his statement of claim particulars of 
the breaches complained of in the said action, anrl the defendant, 
on pleading thereto, shall deliver with his statement of defense, 
and the prosecutor in :my proceedings by action to repeal letters 
patent shall deliver with his statement of claim, particulars of any 
objections on which he means to rely at the trial in support of the 
said action, or of tlw suggestions of the statement last mentioned 
respectively. At the trial of any such action no evidence shall bo 
allowed to be given in support of any alleged infringement, or of 
any objection impeaching the yaJidity of such letters patent, which 
shall not be contained in the particulars delivered as aforesaid. 

(2.) The place or places at or in which and in what manner tl1o 
invention is alleged to have been used or published prior to the 
date of tho letters patent shall be stated in such particulars, and 
any judge at chambc1·s may allow such plaintiff or defendant or 
prosecutor respectively to amr>nd the particulars delivered as afore· 
said upon such terms as to such judge shall seem fit. 

(3.) At the trial of any proceeding to repeal letters patent, the 

• 
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Jcfcnilnnt slmll be entitled to begin nnd to give evidence in support 
of such letters pntent ; and in case evidence shall be adduced on 
the p::u·t of the prosecutor impeaching the validity of such letters 
patent, the defendant shall be entitled to tho reply. · 

48. Taxing costs~· effect of record ancl certificate. (1.) In taxing 
the costs in any notion for infringing letters patent regard shall be 
had to the particulars delivered in such action, and the plaintiff and 
defendant respectively shall not be allowed any costs in respect of 
any particulars, unless certified by the judge, before whom tho 
trial was had, to have been proved by such plaintiff or defendant 
l'espectivcly without regard to tho general costs of the cause ; and 
the judge before whom any such action shall betricd may certify 
on the record that. tho validity of letters patent in tho statement 
mentioned came in question. 

(2.) The record, with such certificate, being given in evidence 
in any action for infringing the said letters patent, or in any pro
ceeding in an action to repeal the letters patent, shall entitle the 
}llaintiff in any such action, or the defendant in such proceeding, 
on obtaining a decree, order, or final judgment, to his full costs, 
charges, and expenses, to be taxed as between solicitor and client, 
unless the judge making such decree or order, or the judge trying 
such action or proceeding, shall certify that the plaintiff or defend
ant respectively ought not to have such full costs • 

6. FEES. 

4:9. Eleven tit sclteclule; Governor may recluce fees. There shall 
be paid, in respect of the several matters and things respectively 
mentioned in the eleventh schedule) such fees as are therein 
enumerated, and all such fees shall be paid into the public account 
and form part of the consolidated fund. 

The Governor may reduce any of ~Such fees respectively from 
time to time by notification in the Gazette. 

'1. REPEALS • 

50. Repeal/ twelftlt sclteclule / saving. (1.) The Acts enumerated 
in the twelfth schedule are hereby repealed. 

(2.) But such repeal shall not affect any proceedings or things 
l:l.wfully taken or commenced, or any letters patent, or letters of 
registration granted, or any protection or right conferred under the 
said repealed Acts before the commencement of this Act ; and all 
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• 

such proceedings nnd things shall be ns valid, and all such letters 
patent, letters of registration, protections, and rights shall have the 
same force and efficacy as if this Act had not passed. 

SCITEDULES. 

FIRsT ScnEDULE. 

Specification for Patent. 

Whereas I, , of 1 in the [Engineer] am desirous of obtaining letters 
patent for securing unto me ller Majesty's special license that I and such others as I 
should at any time agree with, should, from time to time during the term of fourteen 
years (to be ·computed from the day on which this instrument shall be left at tho 
patent-office) mal•c, use, and vend within the Colony of New Zealand and its depen
dencies an invention for [insert tlte title of tlte !pecificalion ], nnd in order to obtain 
the said letters patent, I must by an instrument in writing under my hand and seal 
particularly describe the nature of tho said invention, nnd in what manner the same 
is to be performed, and make a distinct claim for the especial novelty thereof; Now 
therefore, tho nature and details of the said invention, and tho manner in which tho 
same is to be performed, nrc particularly described in the following statement 
[ dcsrribe tltc i1weution and tl1e e.pccial ·11ovelty tltereof, eitltcr it£ in&lrummt or in 
attaclted .~cltedule ]. .And I do hereby for myself, my heirs, executors, and administra
tors, covenant with ITer l\Iojcsty, her heirs and successors, that I believe the said 
invention to be 11 new invention liS to the public use and exercise thereof, that I do 
not know or believe thnt any other person than myself is tho true and first inventor 
of the said invention, that I will not deposit these presents at tho patent office with 
any such knowledge or belief ns lost aforesaid. 

In witness whereof, I have hereunto set my hand and seal this day of 
18 • 

Witness to signature. 

SECOND ScHEDULE. 

lleceipl for Specification, 

Received from .A. D., specification for nn invention for [insert tl1e title] for trans
mission to the patent-office, Wellington, ut the hour oC [insert llte lime] on this 
day of 18 • 
. Local Patent Office. 0. A., Patent-Office .Agent. 

' 

TmnD ScnEDULE. 

lJtpottit of Specification. 
• 

No. 

I hereby certify that , being tba applicant lor the grant to of letters 
patent for an invention the name whereof is , hn this day, under the provis-
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Ions in thnt bcbnlf contained in tho Patents Act, 1883, depoEited at this office an 
instrument in writing under baud and sen!, particularly describing and nscer-

• 

tnining tho nature of the said invention, and in what manner the same Is to be 
performed; and also a copy of such instrument, aud of tho drawings accompanying 
the same, and the day of the deposit of such specification bas been recorded in this 
office, and indorsed on such specification. 

])ated this day of 18 
Patent-Office, Wellington, P. 0., Patent-Officer, 

New Zealand. 

• 

Founrn ScnEDULE. 

Hearill!J Application. 

Patent-Office, Wellington, 18 • 
Patent for [insert title of specification] A. B., of , bas deposited at this 

office a specification of tho said invention, and I have appointed tho day 

• 

of next at o'clock in tho forenoon, at this office, to henr the said c;.plica- . 
tion and all objections thereto; and I require all persons having an interest in 
opposing the grant of such letters patent to leave on or before the day of 
next, at this office, particulars in writing of their objections to tho said application; 
otherwise they will be precluded from urging the same, 

• 
P. 0., Patent.Officer • 

• 

FIFTH SCHEDULE, 
• 

Order for Expmaes, 

Upon henring the objection of A. D, to the grant to C. D. of letters patent for 
[insert tl1e title Cl8 in tl1e specification], I do by this writing under my hand, order that 
the said A. B. shall pay to the said C. D. the sum of for the costs of such hear-
ing [or to E. F. the sum of as a remuneration :Cor his attendance at such 
hearing]. 

Given under my hand this • oay of 18 • 
• P. 0., Patcnt·Officer • 

SIXTH SCIIEDULE. 

lVarranl for grant of Letters Palmi. 

I have [luarcl and] con8idered the application of A. D. for letters patent for 
[insert tlte title as in tile specification] [and also all objections to the same], and, hav
ing perused the specification, am of opinion thnt, as it is entirely at the hazard of the 
said npplicnnt whether the said invention is new and will have the desired success, 
Her Majesty's roynl letterR patent may be issued in the form contained in the seventh 
schedule to the Patents Act, 18831 with the following ndditional clauses, that is to 
say (ltere set tltem out, if any)]. 

Given under my band this day of 18 • 
P. 0., Patent-Officer. , 

• 
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SEVENTH ScnEDULE. 

Form of Letter& Patent. 

Vtcroau, by the grace of God, of the United Kingdom of Great Britain and Ire. 
land Queen, Defender of the }'nith. 

To all to whom these presents shall come, greeting: 
• 

Whereas A. B. of in the of [En,?ir1ur] (who, with his execu-
tors, administrators, and assigns, is and nrc hereinafter included in the term 
"Patentee "), hath represented that he is desirous of obtaining letters patent for 
securing unto him our special license for an invention for [insert the title of the invcll· 
lion], and by an instrument in writing under his band and seal deposited in the office 
of tho patent-officer under the provisions of the Patents Act, 1883, the patentee hath 
particulal·ly de8cribed and ascertained the nature of the said invention, and in what 
manner the same is to be performed; Now, therefore, know ye that we have given 
and granted, and by these presents for us, our heirs and successors, do give and grant 
uhto the patentee our special license and authority that the patentee by him2elf or 
his servants or agents, or such others as he shall at any time agree with during the 
term heroin expressed, shall and lawfully may make, usc, and vend, his said invention 
'within our said colony and its dependencies, in such manner as to him shall seem 
meet; To have, hold, and enjoy the ~aid license, privilege, and advantage, unto and 
by the patentee, for and during the term of fourteen years n;>IV mlxt ensuing; and 

• 
that he shall and lawfully may have and enjoy the whole profit, benelit, and advantage 
from time to time coming, accruing, and arising by reason of the said invention dur
ing the s:.id term : subject, however, in all things to the provisions of the Patents 

' Act, 1883, and to the conditions and restrictions thereby imposetl [and inserted 
herein, if any]. 

In witness whereof we have caused these our letters to he made pa~ent, nnd to be 
sealed and bear date as of the day of oue thousand eight hundred 
and • 

EIGIITII SCUEDt'LE, 
• 

Disclaimel', 

Patent for [insert tlte title]. This is to notify to all whom it may concern that C. 
D. of, &c. has applicll to me for leave to enter a disclaimer of part [or, memorandum 
of alteration, a.~ the caNe may be] of the said invention, the particulars whereof are 
slnte•l below. I do therefore appoint day tho day of next at 
o'clock in the noon, to hear and consider the said npplication, null all objections 
to the same. And I llo hereby require all persons having an interest in opposing the 
said nppl:cation, to leave on or before the dny of at my office in 
P•11'ticulars in writing of their objections to the snme ; otherwise they will be precluded 
from urging sueh objections. 

Given under my hand this day of 18 • 
P. 0., Patent-Officer. 

The following is the disclnimcr [o1·, as tltc ctUe may be] which I desire to make in, 
&c. ['Tlte applicant must lterc Bet fortlt wltal he wislte5 to ctttcr, and lri,?ll it.] 

• 
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E:ztemion of Patent. 

• 
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Pdtent for [insert tl1e title]. Notico is hereby given thnt I have presented u. peti· 
tion to His Excellency the Governor, praying for the confirmation of [or,· extension 
of the term in] the said patent, and that u. Royal Commission has issued authorizing 
and requiring certain commissioners therein named to consider and report upon tho 
subject to Her. Majesty, which said commissioners will meet for that purpose on the 

day of next at o'clock in the noon at • All persons 
objecting to the said confirmation [or extension) must enter a cavent agninst the snme 
at the office of the patent-officer in Wellington, otherwise they will Le precluded 
from objecting to it. 

Dated this day of lS • 

TENTil ScHEDULE. 

Form of Letters of Regi8tratio11 

Know all men by these presents that: 

.A • .B. 

Whereas by an Act of the General Assembly of New Zealand, entitled "The 
Patents Act, 1883," it is enacted that the Governor in his discretion, on the applica. 
tion of any person being the bolder or assignee of any letters pntent or like protec
tion, and upon such proof as the Gorernor may by regulations require thnt such 
person is the bona fide bolder or assignee thereof, and that the same nrc or is in full 
force, may grunt letters of registration to such applicant ; and that such lctt.crs of 
registration shall have the same force and effect as letters patent granted under the 
said Act, and shall inure to the benefit of the grantee thereof, his executors, adminis
trntors, and assigns, during the continuance of the original letters patent or other pro
tection in the country or colony where the snme was, or ·ere, gmnted, and no longer; 
and all the provisions of the snid Act shall apply to such letters of registration in the 
same way, mutati& m11tandis, ami as fully as to letters patent granted under this Act; 
.And whereas A. ll. has represented to me the Governor of the colony of New 
Zealand, that letters scaled and dntt!d a~ or tho day of one 
thousand eight hundred and have been issued in the to for an 
invention or discovery for And whereas the said A. B. has applied to me, the 
Governor, as aforesaid, for thl' grant to him of letters or registration of the said 
invention or discovery in pursuance of the said recited power, and has proved to my 
sntisfuction thnt he the said A. B., is the bona fide holder (or assignee) of the said 
letters and thnt the snme arc in full force in the said Now know ye that 
I, tlic GoTct·nor as aforesaid of the enid colony of New Zealand, in pursuance of the 
said recited power nnd authority conferred upon me by the said " Patents Act, 1883," 
do hereby grant unto the snid A. B., his executors, administrators, and assigns, !etten; 
of registration of the said letters with all the rights, powers, and privileges 
thereto belonging. 

Given under my band at the nt and issued under the seal of the enill 
colony this day of in the yenr of our Lord one thousand eight hundred 
and • 

Governor of New Z • .Unnd. 
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ELEVENTH SonEDULE. 

Fees. • 
£ '· d. • • 

On depositing specification ... , .......• ................ , ......... , .. 0 10 0 
On depositing amended specification, or application for amendment to spec • 

• 

ification .......•....•.......• 1 • , ••••••••••••••••••••••••••••••• 

On obtaining letters patent, or any duplicate thereof. .................. . 
At or before the E>xpiration of the fifth year .......................... . 

• 

On lodging particulars of objections . ...... , ...........•........... , .• 
0 • t' • I t 0 

• n presentang pe ItJon .a.or ex enston ..................•.............. 
Search and inspection. For each book or specification ..... , •••• , ••••••• 
Entry of assignment or license ................ , ...... ...... , ....... . 
Certificate of assignment or license .. ............•. , ...... , .......... . 
Filing of memorandum of alteration or disclaimer •••••••••••••••..••••• 
Entering any caveat. . ... . . . . ......................•....•..•....... 
Copy or extract of any writing per common law folio .................. . 
On obtaining ]etters of registration ........... , ..... , ...•... ,,, .•.... 

• 

• 

TwELFTH SciiEDULE • 
• 

.Acts repealed . 

18'10 .. -No. 89. The Patents Act, 18'10. 
1881. No. 22. The P~tents .Act Amendment .Act, 1881 • 

• 
1882. No. 18. The Patents .Act Amendment Act, 1882 • 

From Carpm. Pat. L. of Worlcl, 416. 

• 

0 10 
2 0 
'1 0 
2 0 
2 0 
0 1 
0 10 
0 10 
2 10 
2 10 
0 0 

10 0 

• 

• 

• • 

• • 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
6 
0 

• 

• 

• 
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NICARAGUA. • 

• 

Report b,11 .Mr. Corbett, of tlte British Legation, published 
1873. 

• 

Translation. 
• 

Tho Spanish Cortes, whose resolutions obtained until the 15th of 
September, 1821, and as far as they are not in opposition to those 
of these countries, have been declared in force in this republic, 
assure and regulate the right of property of inventors, establishing 
also the term of its duration. 

Decree 43 declares, as to this right to consider as proprietor of 
his work him who should invent, import, or introduce. 

'l'ho government, by means of tho proper minister, will issue to 
the said proprietor a certificate, in which will appear his name as 
inventor, improver, or introducer of the work, a description of it 
(the invention), and the duration of tho ox.clusivo right. 'l'bis cer
tificate will serve as a sufficient title ; but in order to obtain it, it is 
necessary. that tho petitioner should address himself to tho prefect 
of tho department or to tho municipality, giving an account of his 
work, describing it with the greatest exactness vossible in confor
mity with the model, which tho same law establishes. 

'l'he said authorities in their turn, shall be obliged to give to tho 
petitioner testimony of everything which may se1·vo for the inform
ation of the minister of tho department. 

'fhe inventor shall have ten years of exclusive property, tho 
improver seven, and the introducer five. These terms may be 
extended by tho sovereign power, on tho proposition of the gov
ernment, to fifteen, ten and seven years, respectively. 

rrhc inventor, improver, and introoucer, apart from the afore· 
said terms, will cease to be considered as solo proprietors, first, if 
they cede their right for the public good ; secondly, if they let six: 
months pass without taking up the certificate; thirdly, if they let 
two years pass without putting in execution their invention, per· 
fection, or improvement. 

rrhis is, in substance, that which is decreed by the Spanish 
Cortes. 
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In this republic nothing new has been arranged with respect to 
this matter. . 

The state of continual agitation. in which this country has been 
involved since its political emancipation, has not permitted the com
plete reform of its codes. 

But our Constitution has given to Congress the faculty of prom-
• 

ising rewards and privileges to the inventors and managers of useful 
works, as will be seen by its article XLII., division twenty-two ; 
and, in practice, the rules of the decree cited above are not followed. 

He who wishes for a reward or privilege seeks it from 'Congress, 
which concedes it, if it sees fit to do so. 

From 4 Pat. Off. Gaz. 3'13. 

• 

• 

I 

• 

• 
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NORWAY. 
• 

Law of June 16, 1885. 

We, OscAR, by the Grace of Gou, King of Norway and Sweden, 
the Goths, and tho Vends, make known that there has been Ia ill 
before us the resolution of tho now assembled honorable Storthing, 
on the 8th of June, this year, as follows: 

1. Patents shall be granted for new inventions which are useful 
in industry, excepting, however, (a) inventions which, if brought 
out, would be contrary to the law, morality, or 1mblic order; (b) 
inventions the subject-matter of which is a beverage, food, or med
icine. Nevertheless in relation to these, patents will be granted 
for processes or apparatus specially described for their manufacture. 

2. An invention shall not be considered new if it have already 
been so known before tho application for the patent was handecl in 
that it coulu by other conversant persons be brought into 1n·actiec. 
However, publication hy printing or by an ordinary exhibition shall 
not prevent a grant of letters patent applied for within the next 
ensuing A~x: months after such publication. 

3. '!'he right to obtain patent is availahlc, subject to a conform
ity with section 4, to tho first inventor only, or to a I,erson having 
the legal power to act for him. In cases where it cannot be clearly 
asc01tained who, among several applicants for a patent for a given 
invention, is tho first inventor, the patent will be granted to the first 
one that banded in an application. 

4. When a patent is granted for an invention here in the king
dom, the inventor shall, in the course of two years, counted from 
the time when tho application for patent was handed in, h:l.Ve the 
exclusive privilege of obtaining a patent for improvements on or 
addition to tho former patented invention. In consequence of this 
every application for such patent that might come in from third 
parties shall remain in abeyance under seal in the patent ollice and 
shall be decided upon after tho first mentioned interval is expired, 
unless tho older patentee has made usc of his right of preference. 

5. Patents shall be granted for a period of fifteen years, counted 
from tho time of tho handing in of tho application. If anybody 
having obtained a patent for an invention shall wish to take out 
a patent for an addition to or improvements on the same, he shall 
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have tl10 option of taking out a special patent or only a supple
mentary patent which shall expire tho same time as tho original 
patent. 

6. At the handing in of every application for a patent thirty 
kroner shall be paid as a fee for the consideration of tho matter. 
For granting patents, with exception of supplement patents, n. 
yearly payment shall also be demanded, which begins with ten kroner 
for tho second year of tho patent and increasing five kroner each 
year for every following year, that is, fifteen kroner tho thiru year, 
twenty the fourth. This fee shall be paid before the beginning of 
the patent year for which it is due. However, it may be paid 
within the period of three months afterward, but in such a case 
with an increase of one-fifth part. . 

7. 'l'ho patent confers tho privilege that nobouy can without 
tho consent of tho patentee, excepting for his own usc, m:mufacturo 
or import from abroaJ the pat.:ntcd article, neither keeping nor 
selling tho same. If the patented matter be a process, an apparatus, 
a machine, a tool, or other implement, the patent also confers the 
privilege that nobody can without the consent of the patentee make 
use of the patcnteJ matter in his business. However, ship-fittings 
can be used without hindrance from the vatcnt upon ships cng!l.gcd 
in foreign navigation while staying in Norwegian ports or in Nor· . 

• wegmn waters. 
8. The patent shall have no effect against any one who already 

bad made usc of the invention within the kingdom before tho 
handing in of the application or malic tho necessary arrangements 
for tho same, 1f the patentee have in an earlier stage published 
the invention in the manner as ilescribed in the latter section of 
section 2, the power of the patent docs then extend back to tho 
publication, provided be at the samo time and in coujunction thct·e· 
with (in case of exhibition by notification on the object exhibited) 
has published tlmt a patent will be applied for, and besides has be· 
forehand handed in a preliminary notice to the patent commissioners. 

9. \Vithont the consent of the patentee the patented invention 
can be used by tho public authority, if the King so decides. IJikc
wisc can the patented invention that is of particular importance 
for one or another trado by similar provision be adopted for private 
usc. In both cases compensation shall be due to the patentee, 
whioh amount and mOtlo of computation, in default of amicable 
agreement, shall be settled by judgment of impartial men (arbitra
tion). Compensation is procured in tho first case from the public 
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authority in tho latter case from tho person or persons who take 
tho invention into use. If tho compensation bo settled as a lump 
sum once for all, tho Ramo. shall be paiu before tho invention is 
taken into use. If it be settled as a royalty, the arbitration shall, 
at tho request of the patentee, also settle by what installments this · 
shall be paid, and also shall fix tho amount of tho security which 
ought to be given for thi:l correct payment of tho royalty. 'l'ho 
royalty fixed by the arbitration can be levieu by distraint. 

10. The investigation and decision upon applications for patents 
shall rest in a patent commission that shall bavo its flitting in Chris· 
tiania, and which shall consist of a juridically educatcu chairman 
antl at least five technical skilled members, who shall be appointed 
by the King for a period of five years. l~or the technical skilled 
members deputies shall al~o be appointed. ,No decision by which 
an application for a patent is to be dccilled shall take place unless 
at least four, or in case of difference of opinion at least fiv(', 
members of the commission shaJI be present, including always tho 
chairman and such members as have previously d.:;alt with the mat· 
tcr. If the votes be equal, the decision shall rest with the chair
man. Every such decision shall be accompanied by rcasoll3, and 
complete written copy handed to the applicant, the patentee, or his 
deputy. 

11. None of the members of tho patent commission shall have 
personally or through others a grant of a patent for any invention, 
or shall act as deputy for others (patent-agent) in patent matters. 
They shall resign if they are in such a manner connected with an 
applicant for a patent that they as judges should give llp their 
scat. 

12. Anybody who desires to obtain patent on an invention slJall 
haml in to the })a tent commission ( l) au application for the patent 
aatlrcsscd to the commission; (2) a specification of the invention, 
in duplicate ; (3) the urawings necessary for the understanding of 
the specification, altio in tluplicutc, also, according to circumstances, 
models, samples, &c.; (·1) a list of all the documents, &c., which 
are handed in. 

13. If the applicant is not a resident in Norway, he must uamo 
in his application a df·:"1ty resiuing within the kingdom, who sl1all 
l'cprescnt him in all matters connected with the }JUtcnt, and who 
can be summoned on his account. A rn.tificd copy of the docu. 
mont appointing such deputy with full powers and accepted by 
said deputy shall accompany tho application. Likewise always 
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shall the application, if not signed by tho applicant himself, 
be accompanied by the necessary full powers to the person who 

• • Signs It. 
14:. The application, which must only relate to one principal 

invention (with the details belonging to the same,) shall give the ap
plicant's name, occupation, and residence, as well as a short descrip
tion of tho invention, such as it is wished should be stated in the 
patent. If the invention have not been made by the applicant him· 
self, the necessary proofs shall be attached that it has been lawfully 
intrusted to him by the inventor. The specification shall be so 
explicit and complete that others conversant with the trade to 
which it relates shall be able to carry out and apply the invention. 
It sba.ll finish with a specific declaration as to what the applicant 
considers as his invention and desires to protect by patent. 'fbe 
application, as well as tho B,Pecification, is to bo written in the Nor· 
wegian language. 

15. If the patent commission find that a deposited application 
is not fulfilling the terms of sections 12, 13, and 14, it shall as soon 
as possible give a written communication about it to the applicant 
or his deputy, in which shall bo given a reasonable time during 
which tho defects shall bo remedied. If during this period, or any 
extension thereof that may be granted according to circumstances, 
the necessary corrections be not made, the application will be laid 
aside. 

16. If the invention treateJ in the application be evidently not 
new, or there be other reason which would prevent the legally 
granting of a patent for the same, the application can be refused at 
once. 

17. On the other band, if the application, with its accompany
ing documents, &c., be in proper form, and, at! far as can be judged, 
there be no defect present, as mentioned in section 10, the commis
sion shall draw up as soon as possible, aml at latest within four 
weeks, a public notification about the application, stating the prin
ci}lal contents of the same and the name of the ap}llicant. At the 
same time the application, with the document and other vouchers 
uelonging to it, shall be laid open for public examination in tho 
patent-office. 

18. If the inventor in his application shall desire and at the same 
tinle pay down an additional sum of twenty kroner, the enjoined 
publication and laying out for examination, as stated in the preced
ing section, shall be deferred until four months after the inventor 
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- or his deputy bas received information that the patent commission 
from the previous examination finds no hindrance for a grant of 
patent. For the preliminary examination the commission has in 
this case an extension of time of eight weeks, during which it is 
entitled to obtain statements of men conversant in the matter, as 
stated in section 20 • 

19. During the period of eight weeks following the publication 
• anybody shall be at liberty to hand in to the patent commis.sion an 
objection to a grant of the patent applied for. Such objection shall 
be in writing, and shall be accompanied by the reasons on which it 
is based, which must also be presented in writing. 

20. Before the expiration of sixteen weeks after the publication 
the commission shall come to a decision concerning the application. 
Before its decision it can demand more particular declarations or 
explanations from those interested in the matter. It shall also be 
entitled to obtain statements of men conversant with the same, or 
make other necessary arrangements to throw light upon the matter. 

21. If the applicant shall be dissatisfied with the decision of the 
patent commission in conformity to section 16 or section 20, and ho 
shall think himself able to give explanation or information which 
would convey another result, ho shall have the right during the 
next ensuing six weeks after the giving of tho decision to hand in to 
the commission a representation, which in such a case shall bring 
the m:.tter under a renewed consideration. Should this also not 
bring it to a decision satisfactory to the applicant, he shall still, 
during four weeks more, have tho option of making an application 
to the patent commission asking for a decision of a supreme patent 
commission, consisting of seven men specially selected by the King 
for this case, and with an eye to tho circumstances of the case. 
With the request the applicant shall pay a fee of one hundred and 
fifty kroner, which, however, shall be returned to him if the former 
decision be not confirmed. The supremo patent commission shall 
decide the case from the documents handed over by the patent 

• • commtsston. 
22. When the final decision shall bo given that a patent be 

granted, tho commission shall draw up the letters pate~t, stating 
the na.ture of the patent, as well as the day from which its duration 
is to be counted, in accordance with section 5. As soon as possible 
after the drawing up of the letters patent the commission shall 
make a public notification of the same, containing .also the essential 
part of the specification, &c., and other documents, as the case may 
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demand, together with the name and residence of the deputy; 
When a final decision shall have been made that tho patent be 
refused, this shall also be published. 

23. If tho patentee leave tho country, or tho patent be trans
ferred to an owner not residing in Norway, such a deputy must be' 
made known to the patcnt-oflicc, and such authorized }lOWer be 
forwarded as stated in section 13. 

24:. A register shall be kept at tho patent-oftico of all tllC com
pleted patents, 'l'his shall show the nature of the patent and date, . 
as well as the name aml residence of the patentee, or, as the case 
may be, those of his deputy. 'Vhcn a patent expires, bccom<!S 
void; is by judgment abolished, or is wholly or partly cleclared 
invalid, this shall be noted in the register and publicly notified. 
'l'hc same shall bold good with re~pcct to transfer of patent right 
and choice of deputy or substitution of a new one (sections 13 and 
23) when notice concerning the same with necessa1·y legitimation 
shall be banded in to the ofiice. As long as this latter sl1all not 
have taken place, the transfer or the choice shall be without effect 
with the public authorities, as well as with third persons. Both 
the register and the specifications, dmwings, models, &c., connected 
with J>atents shall be accessible to everybouy who might wish to 
make themselves acquainted with the same. 

25. A patent shall expire (1) if the fixed fee in section 6 be not 
paid into the ofiicc within tho time stated in the said section ; (2) 
if the notified deputy will not or cannot any longer undertake the 
charge, and the patentee within three months after he has been 
notified about it in the newspaper for publications of patents has 
not registered new deputy with the patent commission. 

26. A patent shall by judgment be fount! wholly or partly 
invalid if it be shown that in accordance with the }Jrovisions of sec· 
tions 1, 2, 3, and 4, either in whole or in part, it ought not to have 
been granted. 

27. A patent shall by judgment be made void if the patentee 
shall not have worked the patent within the termination of three 
years from the date of the patent either himself or through others 
in the kingdom or have offered the patented object for sale ; also, 
if after that periocl the working or the offering for sale has been 
discontinued during one year. If this be caused by a. casual inci
dent, the last-mentioned J>eriod can be increasecl by the patent com· 
mission ou application. In particular cases the patent commission 
shall have power after representation to make exceptionally distinct 
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·provision for what is required for the working or arrangement for 
sale within the kingdom. · 

28. Anybody who may desire to have a patent declared void 
(section 26) or abolished (section 27) can prosecute the patentee to 
accept judgment. Such questions shall come within the jurisdiction 
of Christiania town court. 'l'he summons shall be four weeks 
regardless of the summoned person's residence. Settlement by 
arbitration will not be allowed. The chail·man of the 1latcnt com
mission shall always be summoned. 

29. Any person who shall encroach upon the rights belonging 
to any one pursuant to a patent shall be obligc<l to compensate tho 
injured pct·son for all damage to l1im tl10reby caused. Should the 
infringer bave knowingly committed such violation of rights he 
shall besides, Jlrovided he be not liable at law to a more severe 
punishment, be tined (the penalty to be paid into theHtatc treasury) 
from fifty to one thousand kroner, and in case of repetition up to 
two thousand kt·oner; also, all unlawfully manufactured goods 
offered for sale, in case the article itHelf be Jlatentcd, may by judg
ment be confiscated. 

The public authority shall not prosecute tho offense treated 
in section 20. 'l'he prosecution concerns the patentee himself or 
any other person to whom he wholly or partly transferred his right 
or in any other person who by the offense shall have sustained loss. 

31. If the defendant, in a case of infringement of a patent, 
shall baso his claim for acquittal on the ground that the patent .is 
invalid (sl!ction 26) or forfeited (section 27), the court !!hall, if 
1·equestcd, if it be any other court than the town court of Christiania, 
give l1im such delay that he can have an opportunity to obtain judg· 
ment in conformity to section 28. If the matter is tal>cn before the 
town court of Christiania, he can, through counter prosecution, 
without arbitration, obtain a hearing under the procedure to get the 
patent made null and void or abolished. 

32. No punishment or compensation sl1all be decreeclumlcr this 
law if the infringement complained of at the court 6hall have been 
committed more than two years before the commencement. of the 
action, or if the action has not been commenced by the injured 
party within a year from the time when he was fh·st acquaiuted by 
estahlishecl }Jroof, through judicial act of the inf1·ingcment com
plained of, or if he delay to Jlroseeutc for a full year a trial already 
judicially commenced. 

33. If auy one who shall have in a foreign country applied for 
IL 2S • 

• 
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patent for an invention within a period of seven months after such 
.foreign application hands in an applic.ation for patent in this coun
try for the same invention, this last application shall (in case the 
said foreign country grants reciprocal rights to Norwegians) be 
considered in relation to other applications, as if it had been lumdcd · 
in at the same time that tho application was mnuo in tho foreign 
state. ' 

34:. The present law has no application to patents issued before 
tho law comes into force. However, after the periou of one year 
the inventor of such a patent shall be at liberty to apply for change 
of patent so as to come under the rules of the present law, which 
in such a case will be fully applied to such patent. 'l'ho question of 
the novelty of the invention (section 2) shall be decided, however, 
according to the. condition of the time when the application of the 
older patent was given in. If a new patent is granted, its duration 
shall (section 5) be counted from the il!sue of the older patent and 
tho yearly fee (section 6) shall be determined according to its ago. 

35. 'l'he particular provisions of tbe administration of the patent 
commission, the form and contents of patents, anu what more may 
be required for the execution of thil! law 1>ball be in tho jurisdiction 
of tho King. 

36. 'fhe present law shall como into force on tho 1st of Janu· 
ary, 1886, after which time section 82 in the artisan's law of tho 
15th of July, 1839, shall be null and void. 

'Ve hereby accept anu ratify this resolution as law umler our 
hand and Seal of the Realm. 

Given at Stockholm Castle on the lOth of June, 1885, 
OSCAR. [L. s.] 

l•'rom Carpm. Pat. L. of World, 443. 

NOV A SCOTIA. 
Sec CANADA. 

ONTARIO. 
Sec CANADA. 

OltANGE FUEE STATE. 
oec APPENDIX OF RECEN'l' I~Aws, near encl of Vol. II. 
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'PARAGUAY. • 

Under a law of May 20, 1-845, citizens or foreigners aro alike 
entitled to protection, and the term of the grant varies from two 
to ten years. Where there is a previous foreign patent for tho 
same invention, the patent is not valid for more than six months 
beyond the termination of tho foreign patent. Tho invention 
patented must be worked within two years from tho date of tho 
gra~t. 

Encyc. Brit. ed. 9, art. Patents. 
• 

PEltS lA. 

According to a report of M1·. R. F. Thomson, of tho British 
J,egation, publishecl October 28, 1873, in 4 Pat. Off. Gaz. 447, 
there was not, at the time of his writing, any law in Persia respect
ing patent rights for inventions, but every one there was free to 
invent or imitate. 

PERU • 
. 

See ArrENDIX OF REcENT LAws, near end of Vol. U. 

PHILIPINE ISLANDS. 
See SrAIN, 

' 

PORTO RICO. 
• See SrAIN, 

' 
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PORTUGAL. 

Civil Cocle . 
• 

• 

CHAPTER III. 

PROPERTY I~ I~VE~TIONS. 

SECTIO~ I. 

GE~ERAL PnovisiO~"'S. 
• 

• 

• 
• 

• 

--
• • 

ARTICLE 613. Any one who invents any manufacture, product, 
or article of commerce, who perfects and improves any known pro
duct or manufacture of the same nature, or discovers any easier 
and less expensive means of obtaining it, suall enjoy the property 
in his invention or discovery fot· a period of fifteen years, on tho 
terms hereinafter set forth in this chapter. 

1. An inventor who l1as obtained a privilege in a foreign ~oun
try can only obtain a }JUtent in the ldngdom on the conditions of 
this code, and for the term which has still to run in the foreign 
country before the invention fall::~ into the public domain, 

AnT. 614. The property in the invention gives the exclusive 
right of producing or manufacturiug tliC articles which constitute 
or embody the said invention. 

AnT. 615. Inventions or discoveries relating to unlawful imlus· 
tries or articles cannot be patcnt<~d. 

AnT. GIG. The duration of the exclusive property in inventions 
commences from the date of the grant of the patent. 

AnT. 617. The exclusive property is limited to the article speci
fied, and can never be interpreted as extending to others, under 
11retext of intimate relation or connection. 

AnT. 618. The appropriation of inventions can only be decreed 
by Ia.w, in eases wherein it may be necessary for tlw public gootl. 

SECl'lO~ II. 

ADDil'lO~S TO I~VEXTIO~S • 
• 

AnT. 61 o. The patentee or his representatives may, <llll'ing the 
existence of the patene, add to the invention any improvements aml 
modifications which they may conceh·e. 
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AnT. 020. The person making additi<?ns enjoys, so far as con
cerns the additional improvements, tho same rights as those con
ferred by the principal patent ; but only for tho time that this 

may last. 
AnT. 621. The person making additions may, b,owcvcr, apply 

for a new patent for the improvements, providing ho submits him
self to tho provisions regulating principal patents. 

Am·. 622. 'l'ho g1·ant of a patent for an improvement cannot bo 
made during the first year of the 1mtent g1·anted for the princit>al 
invention, sfLve to the })m'son who obtained that patent, 

AnT. 623. 'l'hird parties who solicit such a patent may, before 
the end of the year, deliver thei1· petition, clo! ell and sealed, to tho 
proper depr~rtment, and thereupon note shall be taken of such 
delivery. 

'l'he deposit mentioned in this article serves t•> confer on tho 
depositor prio1·ity over all others, not being the }H~tentee, who may 
subsequently present themselves. 'l'he patentee has in every case 
the preference, proviacd he applies within the year. 

AHT. 624. 'l'hird parties who apply for a patent of improve
ment arc <leemetl, for the issue of their titles, to be principal iuven· 
tors. 

AnT. 625. 'l'be exclusive pro11erty in im•entious is authenticated 
nnd secured by tho laws ami. aclministmth·e regulations . 

• 

SECTIO~ III. 

'l'nAXSlUSSIO~ Ol•' PuoPm~TY 1~ IxvESTio~s. 

AnT. 626. Property in inventions is governed by the general 
laws which regulate movable property, except as is hereinafter pro. 
vided. 

AuT. 627. The transfer of the patent, whether gratuitously, or 
for a consideration, can only be effecteu by notarial deed. 

Am'. 628. Licensees under a principal patent shall enjoy addi
tions grantcll to the inventor or his representatives, and so recipro
cally if the case arises, unless there cxiRts any agreement to the 
contrary. 

SECTIOX IV. 

Tm: PG1lLJCAT10~ oF IxvExTwxs. 

~RT. 62(), 'l'he descriptions, design~, moue)8 allll SJ1CCifications 
requu·cd for the grant of a patent shall be shown gratuitously to all 
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persons who may apply for them, and copies thereof shall be sup
plied on payment of tho cost. 

It pertains to the government to make the necessary regulations 
respecting this matter. 

ART. 630. On the expiration of tho second year of the p:.ttent 
the designs and descriptions shall be published in full or by extract. 

ART. 631. It is the duty of tho govermuent to announce otlicially 
those inventions which have becume public z>roperty. 

SECTION V. 

'ruE NuLLITY AND Loss Oz.' PATENTs. 

ART. 632. Petents granted in the following cases are null: 
1. If the inventions or discoveries were known to the }lllblic, 

practically or theoretically, through any technical description 
divulged in home or foreign documents, or by any other means : 

2. If a patent had already previously been granted for tho same 
object: f Art. 635.] 

3, If the invention or discovery should be found prcjntlicial to 
public security or health, or contrary to tho laws : 

4. If the title given to the invention fraudulently comprises a 
different object: 

5. If tho description lodged of the invention docs not imlicato 
everything which is necessary for working the invention, or the I'cal 
means of the inventor: 

6. If the }>atcnt was obtained contrary to the formalities pre· 
scribed by law : 

'i. If a patent for a modification ot· impt·ovcment docs not relate 
to something which facilitate.~ the working, or increases the utility 
of the invention, but merely to a change of form Ol' of propottions, 
or to mere ornament. 

ART. 633. Any one who fails to carry out l1is invention within 
two years counted from the date of the signature of tho patent, or 
who ceases to usc it for two consecutive years, without llroving a 
legitimate impediment, shall forfeit the said patent. 

SEGTION VI. 

AcTIONS I··on Nut.LITY AND "\VrruDitAWAr. Ol•' nm PA·n;NT. 

ART. 634. Either the public prose<mt01·, or persons having a 
direct interest in the withdrawal of tho J>atcnt, may bring suitable 
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actions. lf tho action is brought by tho public prosecutor, tho 
interested party shall be alloweu to intervene therein as assistant, 
but the public administration must always intervene in actions 
brought by interested parties. l Civil Code, Art. 329.] 

AuT, 635. 'l'he right of action for nullity, in the case of No. 2 of 
article G32, lapses ou the expiration of a year without opposition by 
the parties interested : in other caaes it shall exist as long as the 
exclusive privilege of invention lasts. 

SECTION VII. 

'l'nE RESl'ONSIBILITY Ol•' bnmiNGEUS • 

• 

AuT, G36. Whosoever, during the exclusive privilege of inven· 
tion, injures the patentee in the exercise of his rights by reproduc
ing, without his authorization, the ol>jcct of the saiu invention, or 
by selling, concealing, or introducing with deliberate intent, any 
similar article manufactured abroall, is responsible for the repara
tion oi the damage caused, beside:,~ being subject to the penalties of 
the Cl"iminal Code. . 

An.T. 637. Patentees or their representatives may require, in 
case of suspected infringement, and on thci1· fhst giving security, 
the seizure of the infringing article~, or of implements that can ouly 
serve for their manufacture. [Civil Code, Art. 303.) 

In this ca~:~e, however, if the party seizing should not commence 
his action within fourteen llays, the seizure becomes ,·oid at law, 
and the holder may sue the party making the seizure for losses and 
damages. 

An.T. G38. If the action for infringement is brought to final judg
ment at criminal or civil law, the articles seizccl shall bo awarded 
to the complainant, on account of the compensation duo to him ; 
but if the matter is tried by a criminal suit, the plaintiff can only 
sue by civil action for anything that may be wanting for hi~ com· 
plete indemnification. 

AnT. G3!l. TlJC party injured hy the infringement may proceed 
either by criminal action, o1· merely by civil action for losses awl 
damages; in either case the Public Prosccuto1· shall he heard. 

ART. G40. '!'he tribunal which tries criminally tho infringement 
shall pronounce on the objections the defendant may raise as to tho 
nullity of the patent or the loss of the rights of the vlaintiff. 

From Gm')Jm. Pat. L. of Worhl, 445. 

• 
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• 

Report by llfr. H'1n. Doria, of tlte British Lf3gation, pub
lished 1873. 

• 

I 

• 

On tho 17th of l\Iarcl1, 1868, the present Jaw in force was pub
' fl)r regulating tho concession of patents, and regulations were 

'lin tho Civil Code for tho protection of public interests 
w too excessive exorcise of particular privileges granted by 

ciiLs, and the regulations were assimilated more to those adhered 
in other countries granting such patents. 
It is, therefore, to the Civil Code that roforonco must be made 

,. those provisions of the law which protect patent rights from 
Jt · :1g irtfringod. Tho punishment to be awarded to those persons 
who infringe those rights is to uo found inscribed in tho Penal 
Code of the count1·y. . • 

Patents are gmntell for a term of years not exceeding fifteen, 
to tho inventor or discoverer, to enjoy dtu·ing that time the right of 
property. 

From tho right of property to an invention is derived the cxclu· 
sivo right of producing or manufacturing the articles which con
stitute the said invention. Persons making auditions to their 
inventions enjoy the advantage of the additional improvements, and 
they may apply for a French patent. 

The exclusive right of propct·ty over inven£ions is secured by 
the administrative laws and regulations that is to say, by the Jaws 
l1aving rcferenue to movable property, ('XC('pt in cases where the 
patent has been granted g1·atuitously, or as compensation in return 
for service performed. 

The publication of patents, their drawings, models, anu specifi· 
cations, which are required for obtaining tho concession, must be 
shown gratuitously to e\'ery one who dcsi1·es to see them. .Appli· 
cants, by payment, can }H'Ocur·o copies. On tho government 
devolves the duty to announce ofiieially what pater1ts lnwe fallen 
into the dominion of the puulic. 

Patentees who lmve been injuretl uy the infringement of their 
patent can institute a criminal suit, o1· enter a uivil action to recover 
damages. 

Tho right of property conferred by a patent is transmissible by 
will to heirs and successors. . 

A register of all patents is kept in the department of public 
works. 

• 
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A tax of 120,000 reis is exacted on granting a patent for fifteen 
years, equivalent to about $140.00. Of this amount 75,000 rcis, or 
$88.00, is set apart for a fund for tho advancement of industry. The 
remaining sum is absorbed in stamps antl fees paid to government. 

Medicines, articles of food, simple clumgcs in the form of an ob· 
ject patented, and ornaments arc excluded from obtaining patents. 

1'he civil governor of the district is cbargecl with the duty of 
gr.mting patents, on whom devolves the duty also of forwarding to 
the ofiicc of public works information for their due registration. 

An invention which involves dange1· to puulic safety is prohib
ited from obtaining a patent. 

A foreigner can only obtain a patent suuject to the rules laid 
down by the Civil Code of Portugal, and that also only for the 
11eriod of time before it falls umlcr the dominion of the public, in 
conformity with those rules. 

No concession of patent for an improvement of an article already 
11atented is granted, except to the patentee himself, d ttring the first 
year after the patent is grantetl. Application by another person 
may be made before the expiration of the year to the proper clepart
JOent, where such application will be taken into consideration. 

'l'his provision is to insure to the first applicant the preference 
over other }lCrsons, with the exception of the original patentee, who 
always has the preference accortletl to him, provided his application 
is also made during the first year. 

Exclusive right to import foreign patents is not gmntctl ; only 
the privilege for their manufacture in Portugal is guaranteed by 
patent. 

'fhe punishment awarded by the Penal Code to persons who 
infringe }latent rights is subjection to a fine, which is imposed hy 
the judge at his discretion, varying ft·om 30,000 rcis to 300,000 rcis, 
or from $35 to $350, and the confiscation of the articles which have 
been employed in the violation of the patent. 

I~or losses sustained hy the patentee through tho infringement 
of his rights, he can obtain indemnity hy a civil action. 

From 4 Pllt. OjJ: Gaz. 447. 

' 

--------
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FOREIGN LAWS. 

PRUSSIA. 

Extracts from a report by .Mr. 'P. N. Plunkett, of lite British 
Legatlon, published October 14, 18i3. * 

1'he legislation of Prussia on J>atents is basc-1 on a rcsCJ·ipt of 
October 14, IS Iii, ou various ministerial decisions as to tho precise 
meaning of p:uticular portions of it, which have been given from 
time to time when occasion nrose ; and also on tlJO agreement como 
to in Sentcmber, 1842, between the different States of the Zollvc-

• • • • rem rcspectwg patents. 
In the main, however, the practice in J>russia is as follows: 
Patents can be obtained both for discoveries and fo1· improve

ments ; and also fo1· tho introduction into Prussia of inventions 
patented abroad. 

Now goods, new machincH, new tools, and 'leW motlcs of fabri· 
cation can be paten tell; unt only on the coni. ition that they nrc 
useful to industry and manufacture, and afiol'U now means of iudus-
trial development. · 

Patents aro never gmntcd in Prussia fo1· inventions of an artistic 
nature; the only excuse for a patent is that tho im•cution shall have 
itu1ustrial valtw, No inn•ntiou which is not'entircly new, Ol' which 
is not certain to ue useful to intlustt-y, lms a chance of receiving a 
}latent, for the rules arc atlmiuistt'l'ell with tho greatest sev(•rity. 

Articles or inveution!l patented abroad may also he patented in 
Prussia, provi1lcd, lwwcvPr, that no description of them shall havo 
been puhli8hed either here or l•l:;ewhcl'C, aud that no usc shall have 
yet been made of the iuvention in Prussia . 

• • • • • • 
""hen once the details of an iuvcntion have been published, 

either in Germany ot· clsewhen•, oflicially ot· unoflicially, before tho 
application for the !)russian patent has been made in llcrlin, it is 
invariably refused. · 

• The dntc of this report wns not long 
after the udoption of the Impcl'ial Con~ti
tution of the German em pin•, nr1iclc 4 o£ 
which declares thut questions concerning 
patents nntl patent laws nrc rescn·ecl to 
the Rcichsratb; but before B generullnw 

had been established for the empire. 
The suhjcet is now go\·erncd, for l'rusain, 
as for the other liing<lom8, by the gen. 
cral law; for wh1ch sec th:mus Em•uu~. 
This rcpm·t has vnlue in connection with 
unexpired P•·ussiun J>utcnts. 
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An article which is patented nbrtad may bo patented in Prussia, 
if it fulfills tho necessary requirements, by anybody. 

No rights whate\·er are reserved to tho original patentee, except 
in the case of patents taken out in ot.hc~ German countries. 

Under tho ag•·ccmcnt concluded between tho Zollverein States 
in 1842, when a }Jatcut has been given for an invention in any one 
of those States, it secures to tho patentee tho solo right of applying 
for a patent fo1· tho ~:~anw a1·ticlo in all the othe1• States of tho Con
federation ; but it docs not ncceHsarily follow hom thiH that tho 
PrnsHian authorities will give patents in every case where other 
German governments bavo dono so. 

• 
In Saxony, Bavaria, and 'Vnrtembcrg, for instance, patents are 

much moi'O easily obtained tlHm they are in Prussia. 
Patents arc grantcu only to natives, or to tho subjects of such 

countries as by treaty arc entitled to most-favored-nation treat
mont. 'l'hcrofor(~, under tho treaty of commerce concln!led in 1805, 
B1•itish subjects are entitled to take out patents in this country. 
Subjects of those foreign eountrie~ which arc not entitled to most
favored·nation treatment, if they wish to }latent their inventions in 
Prussia, mu"t appoint a native as thch· representative, aml have the 
patents made out in hh:1 name. 

'l'ho application for a patent is made direct to the minister of 
commerce in Berlin, and must be accompanied by full descriptions, 
an!l, if necessary, also by mmleh. These are, however, kept secret 
from everybody except from tho pcr"ons whose special duty it is 
to examine and n•pot·t upon them. 

Tho applications arc l'egistered immediately on receipt at tho 
ministry, aml take their precedence accOl·Jingly. 

U ndcr tlw ministry of commci'CC is a spt•cial department c:tlleil 
the tcclmical deputation for industrial matters, to whom all these 
applications arc referred. It is their duty to examine the models, 
<lcscri}}tions, &c., to sec whether patents for similar or kiuwrcd 
inventions have been already given, and to ask for any further 
explanations which they may require. They then decide absolutely 
and without appeal whether they will grant the patent or not. 
'l'hcy fix. the length of time fo1· which the patent is to hold gooll, 
and have, moreover, the right of declaring whether they will give 
a patent for the whole invention or only for some portion of it. 

'fho deputation consit~ts, at present, of nine member~, under tho 
presidency of a director of the ministry of commel·cc, a111l meets 
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once a week o'r oftener to examine the application for patents which 
ltave t£:cn made to the minister. 

Their verdict is communicated to the person who has applied for 
the patent, and he is allo.wed a. period of six weeks to decide 
whether hQ accepts or not tho conditions proposed by the dcputa· 

• t10n. 
If he agrees to accept them, the patent is then issued under the 

signature of the minister of commerce. . 
Tho following conditions arc iuvm·i:Ll..Jly imposcd in the case of 

evct·y pa.tent which is grantecl : 
1. The patentee must give practical effect to ltis invention in 

Pl'llssia within the time fixed by the minister (usually six montlJs, 
never more than n. year), on pain of forf~iting his patent ; and he 
must produce before tho end of that term an oflicial ccrtifieatc from 
the local police, OJ' at least ft·om some ~overnment employe, th~t 
his invention is or has bccn actually iD 'vork within the J>russi:.m 
dominionR. 

2. If at any time during the }lCriod for which the patent is 
gra.nted llis invention shall have lwcn unemployctl dnl'ing twch·e 
consecutive months, the p:itcnteo shall forfeit all his right~>. 

a. 'l'hc patent s!tall equally be forfeited if at any tinw aftorwarcl 
it can be proved that the iun~nt.ion was neither new nor original. 

The period for which a patent is t.o run is laid down, specially 
for each cast>, in tho rescript of the ministt~r of commc:·cc. The law 
is, that it shall not be less than six months nor mom than fifteen 
years ; but it i:-; now usually fixed at three years. 

A patent which is ncar expil'ing may, in !:lOme cases, be renewed; 
but tho entire pel'iod for which it can last must never <>xcecd fifteen 
years. Such prolongations, however, J1ave lately been more diffi
~;:ult to obtain than they were formerly. 

Unless in cases where the applicant himself demands a special 
exet~pt.ion, llatents extend to tlw wl10lo Kingdom of Prussia. 

1'Jw publication of tho fact of n patent having been grankd to 
:m im·entor is madu in tho oflicial jom·llals free of cost. 1\Iercly the 
fact i~solf is mentioned of a patc11t lmving been gmnted for such a 
mtmbrr A years to such or such a pcr~>on, for such or such an invcn· 
tion. :N'o de<. ails arc entered into, and no description is given. 1,bc 

. c:tact part.iculars of the invention arc kept in scaleu covers at the 
office of the technical deputation for indtwtrial matters in Berlin ; 
and, although in the 11atent commission itself there is a. special 
pt·oviso th:~t the govemmcnt do not gu:u·antcc secrecy, tiH·y 1n·nc· 

• 
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tically never allow the secret to ooze out. It would indeed appear. 
that everything connected with this department is conducted with 
the view of preventing tho outside world from learning what takes, 
place within its walls. 

The expenses of taking out a patent in Prussia arc almost nom- l 
• 

ina I. 
The application for n patent must be written on stamped paper 

of 5 silbcr-groschen say 12 cents. 
'l'hc answer of tho teclmical deputation is given on stamped 

paper of 15 silbcr-groschen say, 36 cents and the patent itself, if 
granted, if.1 liable to a stamp duty of 1 thaler say, 73' cents. There 
is no further tax or duty whatever. . 

A patent can be sold or inherited like any other property, on 
condition, however, that the new proprietor shall be a Prussian, or 
a subject either of one of the Zollverein States or of a. country 
entitled l>y treaty to most-favored-nation treatment. In these cases 
no notice need he given to tho government, which always applies 
direct to the original}>atcntee or his heirs. 

Corporate bodies have the same rights as individuals in regard 
to the acquisition of patents. 

A patent in Prussia gives to the patentee the exclusive right of 
working his invention that is to say, the sole right of making the 
article in question ; and also, in tho case of machinery, tho sole 
t·;ght of employing it when made. It docs not give the right of 
prohibiting the sale or importation of articles which arc like the 
article for which the patent has been obtained. 

A patentee whose rights l1ave been infringed can invoke the aid 
of the police to confiscate the pirated articles ; but the offending 
party must be named before they can be seized ; and it is only in 
case of a second offense that the articles in question can actually 
be confiscated, The decision in these questions lies, in the first 
instance, with the authorities of the "bczirk" (distl'ict), with an 
appeal, in second instance, to the minister of commerce. 

Claims for damages must be laid before the ordinary civil tri
bunal ; and such claims may be made without the previous formality 
of a warning to the offending parties being required. 

Patents which have been granted before 1BGG by the Prnssian 
Government, and by the former Governments of Hanover, Hesse, 
Nassau, or Frankfort, and whicl1 have not yet expired, lmvc fo1·co 
only in those special districts which at that time were under each 
of those governments ; but all patents issued by the Prussian Gov· 

• 
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ernment since 1866 have force throughout tho whole monarchy as 
now consitutcd, unless in those fow cases where, n.t tho request of 
the patentee himself, n. special reservation is made. 

From 4 Pat. Off. Gaz. 395. 

Suo GERlfAY E111PJRE • 

• 

QUEBEC. 

See CAN AJ)A, 

I 

• 



• 

• 

• 

QUEENSLAND. 44'1 

QUEENSLAND • 

An Act to Amencl ancl Consoli elate the Law relating to Pat
ents for Inventions, ancl the Registration of Desiyns 
and Tracle-.illarks, assented to October lil, 1884-. 

De it enacted by the Queen's l\lost Excellent 1\lajesty, hy and 
with the advice an<l consent of the J.egislativc Council and Legis
lative Assembly of Queensland in Parliament assembled, and by the 
authority of the same, ns follows : 

PART I. 

PuELI::IIINARY. 

1. This act may be cited as "The Patents, Designs, and Trade 
Marks Act, 1884." 

2. 'l'his act is diviJed into parts, as follows: 
J>art I. Preliminary ; 
Part II. Patents ; 
Part III. Designs ; 
}>art IV. Traclo-l\Iarl;:s ; 
Part V. Intcmational and Intercolonial Arrangements ; 
Part VI. Geneml. 

GENEUAJ, DF.I<'INITIONS, 

3. {1.) In and fot• the purposes of tl1is act, unless the context 
otherwise requires : 

"Examiner" includes examiners, if more than one. 
"T!te court,. means the Supreme Court of Queensland. 
"Law officer" means her Majesty's attorney-gene~al for Queens· 

land. 
"Tlte minister- " means the colonial sect·ctary or other minister 

charged with the execution of this act. 
"Re[Jistrar" means the rcgist1·ar of JHl.tcnts, Jesigns, and trade

marks. 
"Prescribed" means prescribed by any of the schedules to this 

Act, or by general rules under or within the meaning of this Act. 
"Patent" means letters patent for an invention. 
"Patentee" means the person for the time being entitled to the 

benefit of a patent . 
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"Invention" m<'ans any manner of new manufacture, the subject 
of letters patent and grant of Jlrivilcge within section 6 of the btat· 
ute of monopolies that is, tho act of tho twcntyrfirst year of tho 
reign of King James the First, chapter 3, entitled "An Act con
cerning l\lonopolics, and Dispensations with Penal Laws, and tho 
forfeiture thereof" antl includes an alll•gctl invention. 

"lJesign" means any design applicaLle to any article of mr.nu
fnctun•, or to any substance, artificial or natural, or partly artificial 
and partly natural, whetlwr the design is aJ•I•Iicablc for the ).attorn, 
or· for· the sha)JU or configuration, or fur the ornament thereof, or 
for any two or more of such purposes, and by whatever mc:m~ it is 
applicablc, whether Ly priuting, :painting, embroidering, weaving, 
Hewing, modeling, castiug, embossing, engraving, staiuing, or :wy 
other means w hatcve~·, manual, mechanical, ur· chemical, separate or 
combined, not being a design fur a sculpture, or other thir.g witllin 
tho protection of "'l'hc Sculpturo Copyright Act" of the year 1 H l·l, 
(fifty-fourth George the 'l'hird, chapter 5U). 

"Cop!lriyltt" means the exclusive right to apply a design to 
any article of manufacture or to any such subl>tancc, as afore::~aid, 

in the class or classes in which the desitrn is rer•istered. b b 

"British possc,qsion" means auy tcn·itory ot· )'lace situate 
within her 1\Iajcsty's dominions, antl nut being or forming part ot 
tho United Kingdom, or of tho Channel Islamls, or of the lslc of 
1\Ian ; and all territories and places uuclct· one legislature, as herein
after defined, arc decructl to be one DritisL possession fot· tho pur
poses of this Act. 

"Legislature" indudcs any l'crson or persons who cxcrcisc leg
islative authority in the Bdtish possession, and, where there are 
local legislature:; as well as a (!tmtrallegis!aturc, means the central 
legislature only. 

"Summary conviction" means a conviction Hlll1er the summary 
jurisdiction Acts that is to say, the acts regulating the duties of 
justices of the peace and. any acts amcntliug or in substitution for 
them. 

TnANSITIO:-IAL PitO\"ISIONS. 

4. 'l'ho Acts mentioned in the first schedule to this Act arc 
ltereby repealed to tho extent in the said schctluln indicated. But 
thi:; repeal shall not :-

(a.) Affect the past operation of any of tlwse enactments, or 
any patent or copyright or right to usc a trade-mark granted or 

• 
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acquil·cll, or application pending or appointment made, or compet!· 
Nation grantcu, or order or direction made or given, ot· right, priv
ilege, obligation, or liability acquired, accrued, or incmTcd, or 
anything duly dono or suffered nutlet· or by any of those enactments 
before ot· at the commencement of this act ; or 

(b.) Intct·fct·e with tlte institution or pt·osccntion of any action 
' 

or proceeding, civil or e~·iminal, in n•speet thereof, and any such 
proceeding may be carried on as if this Act had not been passe1l ; or 

(c.) Take away or abritlge any protection ot· hcnelit in relation 
to any such action ot' proceeding. 

0• ( 1.) 'l'het·o shall be an otlicc, called tho" patcnt-otlicc," at a 
convenient place, with Ruch officers antl clerks as the Go\·ernot· in 
Council shall appoint, at which the hns1ness of thi1l Act. requit·ed ·to 
be t ransaeted at the JHitcnt·oflice shall h~ transactetl. 

(:?.) The patent-ollico shall lw uruler tho immediate c~ntrol of 
:m oflicet·, called the " t'l'gistrar of patents, designs, mid tt'atle
mnrks," acting under the snperintendencc and dit·ection of the 

• • 
IU llllSlCI'. 

(:l.) Any act or thing <lit·ected to be done by or to the registrar 
may, in his absence, Le done by or to any oflicct· for tho time bl!iug 
in that behalf authol'ized by the ministct·. 

( 4.) U uti! other provision is made in that behalf, the registrat·
gPttcral shall be and net as registt·ar of patents, designs, and trade
marks. 

6. This Act, except whet·e it is otherwise expressed, shall com
mence from and immediately aftet· the 31st day of December, 1884. 

• PART II . 

PATEXTS, 

' APPLICA'l'IO:S FOR AND GUANT OF PATENT. 

7. (1.) Any person· whethm· a British subject or not, may make 
an application for a }latent. 

(2.) 'l'wo or more persons may make a joint application for a 
patent, :mel a patent may be granted to them jointly. 

8. (I.} Au application for a patent must be made in the form 
set forth in the second schedule to this Act, or in such other form 
as may be fl'Om time to time }H'escribed ; and must be loft at or 
sent by post to the ratcnt-office in the pt·escribed manner. 

(2.) An application must contain a declaration to the effect that 
I. 29 
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tho applicant is in possession of an invention, wltcreof he, or, in tho 
case of a joint applieation, one <'r more of tho npplicantM, claims or 
claim to be the true and first inventor or im·entors, and for which 
l10 or they desires or desire to obtain a patent, and must be accom
panied by either a provisional 01' complete ,;pccification, 

(3.) In the case of a joint a;lplication, tho declaration may be 
made by one of tho applic:mts. 

u.) A Jll'OVisional spef)ification lllU!'lt dcsm·ibe the nature of the 
invention, a111l be accompanied by dl':lwings, if required, 

(5.) A compl<'tc specification, whether left on application 01' 
tmbscqucntly, must particulal'ly describe and set forth the nature of 
the invention, and in what manner it ill to Lo perfo1'mctl, and must 
he accompanied by tlmwingR, if r<'quirc<l. 

(6.) A BJlccification, whether provisional or complete, mnst com
mence with tho title, and in the ca~e of a complete specification 
must end with a distinct statement of tho invention claimed • 

9. Tho registrar shall rcfl•t· ovet·y applioation to an ex:uniuer ot· 
examiners, who shall asce1·tain and report to the registrar wlwthct• 
the nature of the invention has Loon fail'ly descl'ibctl, aml the appli
cation, specification, and dmwings (if any) have been prepared in 
tho pt·csc•·ibcd m:~.nm•J·, and the title suflicwntly imhcates the sub
ject-matter of the invention. 

10. (I.) If the examine!' reports that the nature of the invention 
is not fairly described, o1· that tho application, specification, or 
drawings has not or have not been }H'epa1·ctl in the prescribed man
ner, or that the title does not snfliciently indicate the Huhject-matter 
of the invention, the registrar may require that the application, 
specification, or drawings he amellllctl before lw proceeds with tho 
application. 

(2.) 'Vl10re the registrar requires an amemlmcnt, the applicant 
may appeal from l:is Jecision to the law officer. 

(3.) The l:l\V officer shall, if n•quired, hoar the applicant, allfl the 
registrar, and may make an order determining whether and subject 
to what conditious, if any, tho application shall he accepted. 

( 4.) The registrar shall, when an application has been accrpted, 
gh•o notice thereof to the applicant. 

(5.) If after an application has been made, but before a patent 
has been seale(], an application is made, accompanied by a Rpecifi
cation hearing the same or a Rimilar title, it shall bo tho duty of 
tlw l•xaminel' to repo1·t to tl~e rrgiHtmr whether the specification 
appL•ru·s to him to comprise the same invention ; and, if he reports 
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in tho aflirmative, the registrar shall give notice to tho applicants 
that ho has so reported. 

(tl.) "'hero tho examiner rPports in tho aflirmativo, the rPgistrnr 
may determinP, t>ubject to an appeal to tho law oflicet·, whether 
tho invention com1JJ'ised in both applic(Ltions is the s:une, and if tJo, 
he may rcfusL• to t·ecommctul that a patl•nt be gmntcd on the appli
cation of the second applicant. 

11. ( 1.) If the applicant does not leave a complete specitication 
with hili application, he may leave it at any subsequent time within 
nino months from the date of application. 

(2.) Unless a complete specification i~ left within that tinw, the 
application shall be deemed to be abandvnctl. 

1 ~. ( 1.) Whet·o a complete !!pceitication is left after a pt·ovisiolnll 

8 pedlioation the rPgistrar shall rcfct· both spocilieations to an exam
iner fo1· tho put·posc of ascL•t·taining whethet' the complete spocitiea
tiou has been prepared. in tho pt·csct·ibeil manner, allll whether tho 
in\·ention particnlat·ly desCJ·ibed in the complete t>pecifieation h~ 
substantially the same as that which is tlescl'ibed in tho provisional 
S)JCeili "ation. 

(2.) If tho examiner reports that the conditions l1ereinbcfore 
contained have not been complied with, tho registrar may refuse to 
accept tho complete specification unless ami until tho same shall 
have been amcnt.letl to his satisfaction ; but :my such refusal shall 
be subject to appeal to tho law officet·, 

(a.) 'l'he law officer shall, if requir•Jd, hear the applicant and tho 
registrar, and may make an ortler determining whether and subject 
to what conditions, if any, the complete ~pecificatiou shall be 
accepted. 

(4.) Unless a complete specification is accepted within twelve 
months from the Jato of application, then (save in the case of an 
appeal having 1Jecn lodged against the refusal to accept) the appli
cation shall at the expimtion of those twelve months become void. 

(5.) Re)Jorts of examiners ~nail not in any case he published or 
be open to public inspection, antl slmll not be liable to prouuction 
or inspection in any legal proceeding other than an appeal to the 
law otlicet· Ullllet· this act, unless the com·t or oflicer having power 
to order discovery in such ll•gal proceeding shall certify that such 
production or inspection is uesimble in the interests of justice and 
ought to be allowed. 

13. On the acceptance of the complete specification the registrar 
shall advertise tho acceptance in tho Gazette, aml the application 
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1\nd specification or specifications with tho drawings (if any) sl~all 
be open to public inspect ion. 

14:. (1.) Any perqon may at any time within two months from 
tlw date of tho advertisement of tho acceptance of a complete !>peci
iieation give notice at the patont-otlico of opposition to tlw g•·ant of 
tho patent on the g•·ountl of tho applicant having obtaiuc<l the 
iu\·ention fi'Um him, o1· from a pc1·son of whom he i11 the logalropro
sentative, or on tho gromul that the invention has hocn patented in 
this ,·olony on nn application of prior tlatl•, or on till' ground of an 
t•x:uninor having n•po1·tctl to the n•gistrar that tho specification 
appears to him to compri:,;e tho same invl'lltion as is eom1n·i~ed in a 
specilication L>caring the same or a simil:u· title allll accompanying 
:' p1·ovious application, but on no othct· groun1l. 

(ll) 'Vlll're t>uch notice is given the n•gistrar shall give notice 
of the opposition to tho applicant, null Rhall, on tho expiration of 
those two months, after heal'ing the applieant :uul the person so 
giving notice, if df'sirous of hcing heard, tlceitlc on tho case, btlt 
t>liLjecL to appeal to the Ia w oflicor. 

(:1.) The law ofli1~c•· t<hall, if n•quiretl, hear the appiicant and any 
Jlerson so giviug notice and being, in tlw opinion of the law otliccr, 
<•ntitled to L>e hc:ml iu opposnion to the grant, and ~>hall determine 
whether the grant ought or ought not to be m:ull'. 

(-J.) The law otlicc•· may, if he thinks tit, obtain the assistance 
of an expert, who shall bo paid such l'C!llllllcratiou as the law ofiicc1' 
shall appoint. 

15. (1.) If there is no opposition, or, in caRe of opposition, if 
the determination is in favor of the gmnt of a patent, tho rcgh;trar 
shallt·eport tiJC facts to the minister. 

(2.) The minister shall ther~:upou submit the application for tho 
consideration of tho Governor in Council, who may direct a patent 
to hu Rcaletl with the Gn•at Sen! of the Colony . 

• 

(3.) A patent shall bo scalCtl as Boon as may be, and not after 
the expiration of fifteen months from the date of application, 
except in the cases hereinafter mentionetl that is to say : 

(a.) 'Vhere the scaling is dclayeu by an appeal to the Ia\\· officer, 
or by opposition to the grant of the patent, the patent may be Henletl 
at such timo as the law oflicet· may direct. 

(b.) If the person making the application dies hcforo tJJC cxpir· 
ation of the fifteen mocl1s aforesaid, the 11atent may be granted to 
his legal representative awl scaled at any time within tweh-e mouths 
after the cleatb of the applicant. 
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16. Every patont shall take <~ffect ·and bo expressed to tako 
effect as of the Jay of the application : Pro\·ided, That no proceed
ilws shall be taken in respect of an infl'ingemont committed before 

0 

the publication of tho compl«.!te spccifi(mtion : Pl'Ovidod, also, That 
in cuso of more than one 11Jlplicatiou for a patent fot· tho same iuveu
tion the scaling of a patent on orw of tho!le applications !!ball not 

111·evcnt tlw H•aling 9f a patent on an eat·lier application. . 
• 

PnonsroNAL PnoTECTION. 
• 

17. Where an application fot· a patent in respect of nn inven-: 
tion has been acccptod, tlll! invention may dtu•ing the period UCtWl'Cll 
the date of the application antl the date of scaling such }latent bel 
usctl :tJI(l published without Jlrejudice to the patent to be granted 
fot· the same ; aml such protection from the consequences of usc and 
puLiieation is in thh; act refcl'l'cd to as provisioua! pt·otection. 

PnoTECTION DY Co.UI'LE1'g SPECIFIC.\TJON. 

18. After the acccptanee of a complete specilicativn, anll until 
the date of sealing a patent in respect thereof, or the <•xpiration of 
the time for scaling, the applicant shall have the like privileges and 
rights as if a patent for tlw invention had Leen scaled on the date of 
the acceptance of the complete specification : ProvideJ, 'l'hat au 
applicant shall not be entitled to institute any proceeding for 
infringement unless and until a )latent fot· the invention hm; been 
gt·antetl to him. 

PATENT. 

19. Every patent when scaled shall have effect throughout the 
colony an<l its dependcueies. 

20. (1.) 'l'hc term lirnitetl in enry patent for the duration 
thereof shall be f~Hll'teell years fl'Olll the date from Which it takes 
effect. 

(2.) But evct·y patent shall, notwithstanding anything therein 
or in this Act, cease if the patentee fails to make the prescribed 
payments within the prescribed times. 

(3.) If, nevertheless, in any ca'le, by accident, mistake, or inad
vertence, a patentee fails to make any prescribed payment withiJt 
the prescribed time, he may apply to the registrat· for· an enlarge
ment of the time for making that payment. 

( 4.) Thereupon the registrar shall, if sath;fied that the failure 
has arisen from any of the above mentioned causes, on receipt of tha 
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prescribed fcc for enlargement, not exceeding ten pounds, enlarge 
the time accordingly, ttubjcct to tho following conditions: 

(a.) 'l'hc time for making any payment shall not in any case be 
enlarged for more than three months. 

• • 

(b.) If any pt·occcding shall be tal;:en in rcsr ,jet of an infringc-
"ment of the patent committed after a failure to make any payment 
within the prescribed time and before the enlargement thereof, the 
court before ,,~llich tho }ll'occeding is proposed to be taken may, if 
it shall think t~<, refuse to award or give any damages in respect of 
such infringement. 

A~mNmrENT oF 1::\rECIFICAT!ON. 

21. (1.) An applic:mt or a patentee may, from time to time, by 
request in writing h•ft at tho patent-office, seck leave to amend his 
specification, including drawings forming part thereof, by way of 
disclaimer, conection, or explanation, :;tating tho nature of such 
amendment and his reasons for the same. 

(2.~ The request and tho nature of such proposed amendment 
t;h:tll bl' advertised iu tho }JI'cscribed manner, and at any time within 
one mouth from its fit·st advertisement any person may give notice 
at the pateut-oflice of opposition to tho amendment. 

(3.) 'Yhet·e such notice is given the registrar shall give notice 
of the opposition to the J>er:;on making tlw request, and shall hear 
and decide the case subject to an appeal to the law otlicer. 

(·!.) The law oiliccr shall, if required, hear tl10 person making 
the request and the person so giving notice, and being in the OJ) in

. ion of the law otlicer entitled to be heard in opposition to tho 
·request, aml s!Jall determine whethe1· and ~mujcct to what conditions, 
if any, the amendment ought to uc allowed. 

(5.) 'Vhere no notice of opposition is given or the person so giv
ing notice docs not appea1·, the registrar shall determine whether 
antl subject to what conditions, if any, the amendment onght to be 
allowed. 

(G.) " 71 ·n Jeavc to amc!Hl is refnscd uy the registrar, tJJC per· 
son making tile request may appeal from his decision to the law 
officer. 

(7.) The law oflicer shall, if required, hear the person making 
the request and tho registrar, and may make an order determining 
whether, and subject to what conditions, if any, the amendment 
onght to be allowed. 

(8.) No amendment shall be allowed that woulll make the spcci-
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fication, ns amenclecl, claim an invention substantially larger than or 
substantially different from the invention claimed by the specifica
tion as it stood before amendment. 

(0.) Leave to amend shall be conclusive as to tho 1·ight of tho 
party to make the amendment allowed, except in case of fmud ; and 
the amendment shall in all courts aml for all purposes be deemed 
to form part of tho specification. 

(10.) Tho foregoing provisions of tl1is section do not applywl10n 
and so long as any action fot· infringement or other lega:I procecu· 
inrr in relation to a patent is pcnuing. 

0 • • • 
22. (1.) In an actwn for infrmgcment of a patent, and m a pro-

ceeding for revocation of a patent, the court or a ju<lge may at any 
time or<lcr that tho patentee shall, subject to such terms as to 
eo:lt:l and otherwise as the court or a jtHlge may impose, be at lib-

' crty to apply at the patent-ofiicc for leave to amend his specitication 
by way of disclaimer, and may direct that in tho mP:mtime the trial 
or hearing of the action shall l•e postponed. 

23. \Vhero an amendment by way of disclaimer, correction, or 
explanation has bec'1 allowed under this Act, no damages shall be 
given in any action in respect of tho UHO of tho invention before the 
disclaimer, correction, or explanation, unless the patentee cstablishcf• 
to the satisfaction of the court that his original cl1~im waR frame<l 
in good faith and with reasonable skill and. knowledge. 

24:. Every amendment of a specification shall be atlvcrtiscd in 
the prescribetl manner. 

CmiPur.sonY L1cg~sEs . 
• 

25. If on tho petition of any person interested it is proved to the 
Governor in Council that by reason of the default of a patentee to 
grant licenses on reasonable terms>-

( a.) The patent is not being workell in the colony; or 
(b.) 'l'be reasonable requirements of the public '\'ith reRpcct to 

tho invention cannot be supplied ; or 
(c.) Any person is prevented from working or using to the beRt 

n<h-autago an invention of which be is possessecl, the Governor in 
Council may order the patentee to grant licenses on such terms a~ 
to the amount of royalties, security for payment, or otherwise a~ 
the Govemor in Council, lmving rcganl to the natnt·c of the inven
tion and the cit·cumstances of the case, may dcc111 just, and any such 
order may be enforced by mandamus • 

• 
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REGISTER OF p A'CENTS. · 

2G. (1.) There shall be kept nt the patent-office a book, called 
tho "Register of Patents," wherein shall be entered the names nnd 
addresses of grantees of patents, notifications of assignments, and 
of transmissions of patents, of licenses undl!r patents, and of amend
ments, extensions, and revocations of patents, and such other matters 
nffccting the validity or propriotot•sbip of patents as may from time 
to time be prescribed. 

(2.) 'l'he Register of Patents shall be prima facie evidence of 
any matters by this net directed or authorized to bo insertecl 
therein. 

(3.) Copies of deeds, licenses, an<lany other documents affect
ing the proprietorship in any letters patent, or in any license the1·c· 
under, must be supplierl to the 1·cgistrar in tho proscribed manner 
for filing in the patent-office. • 

FEES • 
• 

27. (I.) There shall be paid in respect of the several instru· 
ments descl'ibed in the third schedule to this Act the fees in that 
schedule mentioned, and there shall likewise be paid, in respect of 
other matters under this part of the Act, such fees as may be fl'Om 
time to time p1\!scribccl by the Governor in Council; and such fees 
shall he paid into the consolidated revenue. 

(2.) 'l'he Governor in Council may from time to time reduce 
any of those fees. 

ExTENSIO~ oF TEmr Oio' P.\TE!\'1'. 

28. (I.) A patentee may, after adve1·tising in manner directed 
by any rules made under this flection his intention to do so, pl'Csent 
a petition to the Govemor in Council, pmying that his patent may 
be extended for a furth~r term; but such petition must be pre-• 
scnted at least six months before the time limited for the expira-
tion of the patent . 

(2.) Any person may enter a caveat, addressed to the clerk of 
the cxecuti\'c cout1cil at the council office, ngainst the extension. 

(3.) If the Governor in Council shall be pleased to refer any 
such petition to the court, the court shall proceed to consider tho 
same, and the petitioner and any pe1·son who has entered a caveat 
shall be entitled to be heard by himself or by counsel on tho peti-

• twn. 



• 

QUEENSLAND. 457 

(4.) The court shall, in considering their decision, have regard 
to tho nature and merits of tho invention in relation to tho public 
to tho profits made by tho patentee as snch, and to all tl10 circum-
stances of the case. · 

(5.) If tho court report that tho patentee lw.s been inadequately 
remunerated by his p:~.tont, it shall be lawful for the Governor in 
Council to extend tho term of the patent for a further term not 
exceeding seven, or in exceptional cases, fourteen, years ; or to 
order tho grant of a new patent for the term therein mentioned, 
and containing any restrictions, conditions, nud provisions that the 
court may think fit. 

(6.) It shall bo lawful for tho judges of tho Supreme Court, or 
any two of them, of whom tho Chief Justice shall be one, to mnko 
from time to time rules of procedure and practice for regulating 
proceedings on such petitions, and subject thereto such proceedings 
shall be regulated according to tho existing procedure aml practice 

• in cases of petitions to the court. 
(7.) The costs of all parties of and incident to such proceedings 

shall be in the discretion of the court, and the orders of the court 
respecting costs shall be enforceable in tho same manner as other 
orders of the court. 

• 

REVOCATION. 

29. (1.) 'l'hc proceeding by scire facias to repeal a patent is 
hereby abolished. 

(2.) Revocation of a patent may be obtained on petition to tho 
court. 

(3.) Every grountl on which a patent may, at the commence
ment of this Act, be repealed by scire facias shall be available by 
way of defense to an notion of infringement, and sllall also be a 
ground of revocation. 

(4.) A petition for revocation of a. patent may be presented 
by-

( a.) The attorney-general ; 
(b.) Any person authorized by the attorney-general; 
(c.) Any person alleging that the }latent was obtained in f1·aud 

of his rights, or of the rights of any person nuder or through whom 
be claims ; 

• 
(d.) Any pel'SOII alleging that he, or any person unueror throl1gh 

whom he claims, was the true inventor of any invention included 
in the claim of tho patentee ; 

• 
• 
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(e.) Any person alleging that be, oranypm·son underortbrough 
whom be c:laims an interest in any trade, business, or m:;nufacture, 
had publicly manufactured, used, or sold, within tb~ colony, before 
the date of the patent, anything claimed by the patentee as his 
• • mventwn. 

(5.) The plaintiff must deliver with his petition particulars of 
tho objections on which he means to rely, and no evidencu shall, 
except by leave of the court or a judge, be admitterl in }>roof of 
any objection of which pat·ticulars are not so delivered. 

(6.) Particulars delivered may be from time to time amendt>d 
by leave of the court or a judge. 

(7.) The defendant shall be entitled to begin and give evidence 
in support of the patent, and if the pbintilf gives evidence impeach
ing tho validity of the patent tho defendant shall be ent1tled to 
reply. 

(8.} 'Vbere a patent bas been revoked on the ground of fraud 
the registrar may, on the application of the true inventor, made in 
accordance with the provisions of this Act, grant to ltim a patent 
in lieu of and taking effect from the same date as the date of revo
cation of the patent so revoked, but the patent so granted shall 
cease on the expiration of the term for which the revoked patent 
was granted. 

CROWN. 

30. (1.} A patent slmll have to all intents the like effect as 
against Her l\lajesty the Queen, her heit·s and successors as it has 
against a subject. 

(~.) But the officers or authorities au ministering any department 
of the service of the crown may, by themselves, their agents, con
tractors, and others, at any time after the application, use the 
invention for the service of the crown on terms to be before or 
after the use thereof agreed on, with the approval of the minister, 
between those oflicers OJ' authorities and the patentee, or, in default 
of such agreement, on such terms as may be settled hy the illinister 
after hearing all parties interested. · 

LEGAL PROCEEDINGS. 

31. (1.} In an action or proceedi'lg for infringement Ol' revoca
tion of a patent, the court may, if it thinks fit, and sha11 on the 
request of either of the parties to the }lroceeiling, call in the aid of 
an assessor specially qualificil, and try and bear the case wholly or 
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pnrtially with his assistance. The. acti.on shall bo tried without a 
jury, unless the court s~all ~therw1se dn·r.ct •• 

(2.) 'l'hc r<'muiHlratw3, 1f any, to bo paid to an assessor under 
this section shall be tletermincd by tho court, and be paid in the 
same m::mncr as the other ex;;;,cnses of the execution of this Act. 

32. (1.) In au action for infringement of a patent the p!aintiff 
must deliver with his statement of claim, or by order of the court 
or the judge, at any subsequent time, l)articulars of tho breaches 

complained of. 
(2.) 'l'bc defendant must deliver with his statement of dcfenst•, 

or by order cf t.ho comt or a judge, at any subsequent time .• partic
ulars of any objections on which he relies in support thereof, 

(3.) If the defendant disputes the validity of the patet.t., the 
particulars delivered by him must state on what grounds he uis. 
putes it, and, if one of those grounds is want of novelty, must state 
the time :mJ place of the 1)revious publication or use alleged by 

him. 
(4.) At thl3 hearing no evidence shall, except uy leave of the 

court or a judge, be admitted in proof of any alleged infringement 
or objection of which particulars arc not so delivered. 

(5.) Particulars delivered may be from time to time amen({ed, 
by leave of the court or a judge. 

(G.) On taxation of costs regard shall be had to the particulars 
delivered by the plaintiff and by tho defendant, and they respec
tively shall not be allowed any costs in respect of any particular 
<lcliveretl by them unless the same is certified by tho court or a 
judge to have been proven, or to have been reasonable and prope1·, 
without regard to the general costs of tho case. 

33. In an action for infringement of a patent, the court or a 
judge may on the application of either party make such order for 
an injunction, inspection, or account, and impose such terms and 
give such directions respecting the same an<l the proceedings 
thereon as the court or a judge may sec fit. 

34. In an action for infringl'ment of a patent, the court or a 
judge may certify that the validity of the patent came in question, 
and if tho court or judge so certifiofl, then in any subsequent action 
fur infringement tho plaintiff in tlmt action, on obtaining a final 
order or judgment in his favor, shall have' his full costs, charges, 
and expenses as between solicitor and client, unless the court or 
judge trying the action certifies thr.t he ought not to have the 
same. 

• 
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35. 'Vhcn any person claiMing to bo the patentee of an inven
tion, by circulars, advcrtisct :nts, or otherWJse, threatens any 
other person with any legal I .cecdings or liability in respect of 
any alleged manufacture, usc, sale, or purchase of tho invention, 
any 11erson or persons aggrieved thereby may bring an action 
against him, and may obtain an injunction against tho continuance 
of such threats, and may recover auch damage, if any, as may have 
been sustained thereby, if the alleged manufacture, usc, sale, or 
purchase to which the threats related was not i11 fact an infringe-. 
mont of any legal rights of the person making such threats : Pro· 
'•ided, That this section shall not apply if tho.pcr::;on making such 
threats with due diligence commences and prosecutes an action for 
infringement of bil! patent. 

• 
l\IISCELLANEOUS. 

' 

36. Every patent may he in tllC form in the second schedule to 
this Act, and shall be granted for one invention only, but may con
tain more than ono claim ; but it shall not be competent for any 
person in an action or other proceeding to take any objection to a 
patent on the ground that it comprises more than one invention. 

37. (I.) If a person posscssecl of an invention dies without 
making application for a patent ior the invention, application may 
bo made hy, and a patent fo1· tho invention granted to, his lt•ga.l 

• representnt1 ve. 
(2.) Every such application must be matlc within six months of 

the decease of such person, and must contain a declaration by the 
legal representative that he believes suclJ· person to have been the 
true aml fhst, invento1· of the invention. 

38. A patent gmnted to the true p,nd fh·st invertor shail !lOt be 
invalidated Ly an application in fmutl of him, o•: by provit~ional 
protection obtained thereon, or Ly any usc or publication of the 
invention subsequent to that fraudulent application during tho 
period of Jll"OVi:>ional protection. 

39. A patentee may assign his patent for tho whole colony or 
any place in o1· pm·t of the colony. 

40. If a patent is lost or tlestroycd, or its non-production is 
accounted for to tho satisfaction of the registrar, the Gov(.rnor in 
Council may at any time cause a duplicate thereof to be sealed. 

41. The bw oflicer may examine witnesses on oath and admin
ister oaths for that purpose under this part of this Act, and may 
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from time to time make, alter, and rescind rules regulating refer· 
cnces, and appeals to tho law officer and the practice and procedure 
beforo him under this part. of this Act ; and in any proceeding 
beforo the law officer under this part of this Act tho law officet· may 
order costs to be pahl by either p:nty, and any such order may be 
made a rule of the court. 

42. The exhibition of an invention at an industrial or interna
tional exhibition, t•ertified as Huch hy the minh;te1·, ot· the pnhliea
tion of any de~cription of the invention during the period of the 
holding of the exhibition, Ol' the use of tho invention foi· tlw ptll'· 
}loge of the exhibition in tho place where the exhibition iR lwltl, or 
the use of the invention during tho Jleriotl of tho holding of the 
exhibition by any person elsewhere, without the privity or the con
sent of the inventor, shall not prejudice the right of the inH'ntor 
or his legal personal representative to apply fm· aUtl obtain provis
ional protection and a patent in rc~pcct of the invention or validity 
of any patent granted on the application: Provided, That both tho 
{(JJ\owing conditions are complied with, namely : 

(a.) Tho exhibitor must., before exhibiting the invention, give 
tlw regi'!trar tho prescribed notice of his intention to do so ; and 

(b.) Tho application for a patent 'must be made before o•· within 
six months from the date of tho opening of the exhibition. 

43. The registrar shall from time to time vrcpare and publish 
snch indexes, abridgments of specifications, catulognes, and other 
works relating to inventions as the minister may direct. 

44. The minister may at any time require a patentee to furnish 
him with a model of his invention on payment to the patentee of 
tho cost of the manufacture of tho model, the amount to be scttletl 
in case of dispute by the auditor-general. 

4:5. (1.) A patent shall not prevent the usc of an invention for 
the purposes of the navigation of a foreign vessel within the jurisdic
tion or tl2e Supreme Court of Queensland, or the use of an invention 
in a fon:ign vessel within that jurisdiction : Providccl, It is not 
used the1·ein for or in cormcction with the manufacture or prepa· 
ration of anything intended to be sold in or exported from Queens· 
land. · 

(2.) But this section shall not extend to vessels of :my foreign 
State of which the laws authorize subjects of such foreign State 
having patents or like privileges for the exclusive use or exercise of 
inventions within its territories, to prevent or interfere with the usc 
of such 1nventions iu British vessels while in the ports of such for-

• 
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eign State, or in the waters within the jurisdiction of its courts 
where such inventions m·o not so used for tho manufactut·c or prep~ 
aratipn of anytl1ing intended to be sold in or eXJlOrted from tho 
territories of such foreign State, 

ExiSTING PATENTS • 
• 

46. (L) The provisions of this Act relating to applications for 
patm1ts and proceedings thereon Mhall have effect in respect only of 
applications made after the commencement of this Act. 

(2.) Every patent granted before the commencement of this Ant, 
or on an application then pending, shall reruain unaff0cted by the 
provisions of this Act relating to patents binding the crown, and to 
compulsory licenses. 

(:q In all othc1· respects (except with regard to fees payable in 
respect of granting a patent) this Act shall extend to all patents 
granted before tho commencement of this Act, or ot. applications 
then peuuing, in substitution fo1· such enactments as would have 
applied thereto if this Act had not been passeu. 

(4.) All instruments relating to patents granted before the 
commencement of this Act required to be left or filed in the 
Supreme Court shall be deemed to be so ldt or tiled if left or filed 
befo1·e or after the commencement of this Act in the patent-office. 

PAI~T III. 

DESIGXS. 

REGIBTUATION OF DESIGNS. 

47, (I.) The registrar may, on application by or on behalf of any 
person claiming to be the proprietor of any new or original design 
not prevlously publisheu in Queensland, register tho design under 
this p:ut of this Act. 

(2.) The application must be made in tho form set forth in the 
first schedule to this Act or in such other form as may be from time 
to time prescribed, and must be left at or sent by post to the pat
ent-office in the prescribed manner. 

(3.) 'l'ho application must contain a statement of the nature of 
the design, and the class or classes of goods in which the applicant 
desires that the design be registereu. 

( 4.) The same design may be registered in more than one class . 
• 

• 
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(5.) In case of doubt as to the class in which a design ought to 
be registered, the registrar may decide the question. 

(C.) The r<>gistrar may, if he thinks fit, refuse to register any 
rl<:sign presented to him for registration, but any person aggl'ieved. 
by any such refusal may appeal therefrom to the law officer. 

(7.) 'l'hc la.w officer shall, if required, hear the applicant and tho 
rerristrar, and may make an order determining whether and subject 
to"' what conuitions, if any, registration is to be permitcd. 

48. (1.) On application for registration of a design tho appli
cant shall furnish to the registra.· tho prcsm·ihcd numbm· of copies, 
of drawing8, photographs, or tracings of tho design, 1mfficicnt, in 
tho opinion of the registrar, for enabling him to ident.ify the design; 
or the applicant may, instead of such copies, furnish exact rcpre-
8011tations or specimens of tl.c design. 

(2.) The registrar may, if he thinks fit, refuse any drawing, 
photograph, tracing, representation, or specimen which is not., in 
his opinion suitable for the ofiicialrecords. 

49. ( 1.) The registrar shall grant a certificate of registration to 
the proprietor of the design when registered. 

(~.) 'l'hc registrar may, in case of loss of the original certificate, 
or in any other case in which he deems it cxpeuicHt, grant a copy 
or copies of the certificate. 

CoPYliWllT 1~ HEGIBTEUED DEsiGNS. 

50. (I.) When a design is registered, the registered ~roprietor 
of the design shall, subject to the provisions of this Act, have copy· 
right in the design during five years from the date of registration. 

(2.) :Sdore delivery on sale of ar.y articles to which a I'cgistered 
ucsign has been applied the propr~etor must (if exact representa· 
tions or specimens were not furnished on the application for regis
tration) furnish to the registrar the prescribed number of exact 
representations or specimens of the design, and if he fails to do so 
the t'cgistrar may erase his name from tho 1·egister and thereupon 
l1is copyrigbt in the design shall cease. 

ol. Defore delivery on sale of any articles to which a regis
tered design has been applied tho proprietor of tho· design shall 
cause each such article to be marked with tpo prescribed mark 0r 
with the prescribed word or words or figures denoting that the 
design is registered, and if he fails to do so the copyright in the 

• 

' 
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design shall cease unless the propl·ictor shows that ho took all 
proper steps to insure tho marking of the art.iclo. 

o2. (1.) During the existence of copyright in a design the 
design shall not be open to inspection except by the proprietor or a 
person authorized in writing by the proprietor, or a person author
ized by the -::cgistrar or by the com't, and furnishing such informa. 
tion as may enable the registrar to identify tho design, nor except 
in the presence of tho registrar or of an officer acting under him, 0 

nor except on payment of the prescribed fee; and the person making 
the inspection shall not be entitled to take any copy of the design or 
of any part thereof. 

0 

(2.) 'Vhcn tho copyright in a design has ceasell, the design shall 
be open to inspection, and copies thereof may be taken by any 11er· 
son on payment of the prescribed fcc. 

53. On the request of any person producing a particular design, 
together with its mark of rcgist.ration, or producing only its mark 
of registration, or fumishing such information as may enable tho 
registrar to identify the design, and on payment of tho prescribetl 
fee, it 'ihall be tho duty of the registrar to inform such person 
whether the registration still cxistR in rc~pect of such design, and 
if so, in respect of what class or classes of goous, antl stating, also, 
the Jato of registration and the name aud address of the registered 
proprietor. 

;)±. If a registered design is used in manufacture in any for
eign country and is not used in this colony within six months of 
its registmtion in tllis colony, the copyright in the design shall 
cease. 

REGISTER OF DESIGNS. 

55. (1.) There shall be kept at tho patent-office a book, called 
the "H.ogister of Designs," wherein shall be ente1·cd the names nnd 
ndthosses of proprietors of registered designs, notifications of 
assignments and of tmnsmissions of registered designs, and such 
other matters as may f1·om time to time he prescribed. 

(2.) The rc>gister of designs shall be prima fiwie evidence of any 
matters by this Act dil·ected or auth01·ized to be entered therein. 

FEES. 

o6. Tll!.'J'C shall be paid in respect of applications and rcgistra· 
tiou and other matters under this part of this .Act snch fees as may 
be from time to time prescribed by the Governor in Council, and 
such fees shall be paid into the consolidated revenue . 

• 

0 
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INDUSTRIAL, lNTER.'IfATIONAL," AND JNTERCOLONIAL EXIIIDITIONB. 

57. 'l'he exhibition at an inC.•. stria!, international, or intercolo· 
nial exhibition, certified as such by the minister, or· tho cxhibitioti. 
elsewhere <luring the period of the holding of the exhibition, with· 
out the privity or consent of tho proprietor of a design or of any 
article to which a design is applied, or the publication <luring tho 
holding of any su11h exhibition of a description of a design, shall not 
Jlrevent the design from being registered o1· invalidate tho regis~ 
tration thereof: Provided, '!'hat both tho following conditions aro 
complied with, namely : 

(a.) 'l'he exhibitor must, before exhibiting the design or article, 
or publishing ~ description of the design, give the registrar tho . 
prescribed notice of his intention to do so ; and 

(b.) 'l'he application for registration must be made before or 
within six months from the date of the opening of the exhibition. 

LEGAL PROCEEDINGS. 

58. During the existence of copyright in any design-
( a.) It shall not be lawful for any person, without the license or 

written consent of the registered proprietor, to apply such design or 
any fraudulent or obvious imitation thereof in tho class or classes of · 
goods in which such design is registered, for purposes of sale, to any 
.uticle of manufacture or to any substance artificial or natural or 
partly artificial and partly natural ; :mel 

(b.) It shall not be lawful for any person to publish or eXJlOse for 
sale any article of manufacture or any substance to which such 
design or any fraudulent or obvious imitation thereof shall have 
been so applied, knowing that the same has been so appliec.l without 
the consent of tbe registerecJ, · proprietor. 

Any person who acts in contravention of this·scction shall be 
liable for every offense to forfeit a sum not exceeding fifty pounds 
to the registered proprietor of the design, who may recovl'r such 
sum as a simple contract debt by action in any court of competent 
jurisdiction. 

59. Notwithstanding the remedy given by this Act for the . 
recovery of such penalty as afot·esaid, tho registerell pt·oprictQr of any 
design may (if he elects to do so) bring 'an action for the recovery 
of any damages arising from the application of any such design or 
of any fraudulent or obvious imitation thereof, for the purpose of 
sale, to any article of manufacture or snhstance, or ft·om tho publi
cation, sale, or exposure for sale, by any }>erson, of any article or 

• 
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substance to which such design or any fraudulent or obvious imi
tation thereof shall have been so applied, such person knowing that 
tho proprietor had not given his consent to such application. 

60. The author of any new and original design shall be consid. 
ercd the proprietor thereof, unless ho executed the work on behalf 
of another person for a good or valuable considemtion, in which 
case such person shall be considered the proprietor ; and every 
person acquiring for a good or valuable consideration a new and 
original design, or tho right to apply the same to any such article 
or substance as aforesaid, either exclusively of any other person Ol' 

otherwise, and also every person on whom· tho property in such 
design ot· such right to tho application thereof shall devolve, shall 
be considered the proprietor of the design in tho J'espect in which 
tho sam\l may have been so acquired, and to that extent, but not 
otherwise. 

PART IV. 

[Omitted because relating to trade-marks.] 

PART v. 
l:NTERNATIO:NAL AND INTERCOLO:NIAI. AmtANGEMENTS. 

And whereas by the one hundred and third section of tho Act of 
the Imperial Parliam('nt, called " Tho Patents, Designs, and 'l'rade-
1\Iarks Act, 18~3," it is enacted as follows, that is to say : [Sec the 
section, ante, 244.] 

And by tho one hundred and fourth section of tho sai<l Act it is 
further enacted as follows, that is to say : [See the section, ante, 
245.] 

Be it enacted as follows : 
80. ( l.) If her :Majesty is y1leased by order in council to apply 

the provisions of tho said one hundred and third section of the 
imperial net, called "The Patents, Designs, and Trade-Marks Act, 
1883," to the Colony of Queensland, then any person who has 
applied for protection fot· any invention, design, or trade-mark in 
Englan<l, or in any foreign State with the govemment of which her 
Majesty has made an anangement under the said section for mutual 
protection of inventions, designs, or trade-mnrks, or any of them, 
shall be entitled to a patent for his invention or to registration of 
his <lcsign or trade-mark (as tlw case may be) under this Act in 
priority to.otlwr applicants, and such }latent or registration shall 

• 
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take effect from the same date as the date of tho protection obtaine<l 
in England or such foreign State, as tho case mr..y be : Provide<l, 
That his application i~:~ made in tho case of a I)at(lnt within twelve 
months and in th~' case of a design or trade-mark within ·six months 
from his applying for p:rotection in Englanu or tho foreign Stato 
with which tho arrangement is in force. fPro\'iso rclath·o to 
trade-marks.] 

(2.) 'l'hc publication in Queensland, dul'ing tho respective 
periods aforesaid of any description of the invention, or the usc 
therein during such vcr[ods of the invention, or the exhibition Ol' 
usc therein during such periods of the design, or the publication 
therein during such })Criods of a description or representation 
of the design, or the tUIC therein during such periods of tho trade
mark, shall not invalidate the patent wltich may be granted for tho 
invention or the registration of the design or trade-mark. 

(3.) 'fhc application for tho grant of a patent, or the registra
tion of a dt•sign, or the registration of a trade-mark under this sec
tion must be made in the same manner as an ordinary application 
under this Act. [Proviso relative to trade-marks.] 

( 4.) The provisions of this section shall in the case of fordgn 
States apply only in the case of those foreign States with resrH~ct to 
which her Majesty sh:~ll from timo to time by order in council 
declare the proYisions of the aforesaid section of the said imperial 
.Act to be applicable, and so long only in the case of each State a:i 
the order in council shall continuo in force with re~J)CCt to that 
~tate. 

81. (1.) Where it ifl made to appear to tho Govel'llor in Council 
that the legislature of any British possession has malle satisfactory 
provision for tho protection of inventions, designs, and trade-mark!!, 
or any of them, patented or registered in Queensland, the Govci'IIor 
in Council may from time to time, by order in council, apply all 
or any of the J>rovisions of tho last l•rcceding section 1·clating to 
the protection of inventions, designs, and trade-marks patented or 
registered in England, with such ''ariations or additiontt, if any, as 
to the Goveruor in Council may seem fit, to inventions, designs, 
and trade-marh, or any of them, patcntcll or rcgistcl·cll in such 
llritish possc~~ion. 

(2.) An order in council under this section shall, from a date 
to be mentioned for the }ntrposc in tho order, take effect as if its 
provisions had been contained in this Act ; but it shall be lawfulfor 
the Governo1· in Council to revoke any 1mch order in council • 

• 

• 



• 

• 
• 

• • .. 

.. 

·468 
' 

FOREIGN LAWS. 

• 

• • • 

' 

PAn·r VI. 

GENERAl •• 

' • 

PnoCEEDINOS AT PATENT-OFFICE. 

82. There shall be a seal for the patent-office, and impressions 
thereof shall be judicially noticed an..l admitted in evidence. 

83. 'l'hcre shall not bo entered in any register kept under this 
Act, or be receivable by the rcgist1·ar, any notice of any trust 
expressed, implied, or constructive. 

84. The registrar may refuse to recommend that a patent be 
granted for an invention, or to register a c.lesign or trade-mark, of 
which tho usc wouhl, in his opinion, be contrary to law or 
morality. . 

85. 'Vhcre a person becomes entitled by assignment, transmis
sion, or other operation of law, to a patent or to tho copyright in 
a registered design, or to a registercc.l trade-mark, the registrar 

· shall on request and on proof of title to his satisfaction cause the 
. JJame of such person to be entered as proprietor of tho patent, 
copyright in tht. design, or trade-mark, in the register of patents, 
designs, or t1·ac.lc-marks, as the case may be. The person for the 
time being entered in the register of patents, designs or trade
marks as proprietor of a patent, copyright in a design, or trade-mark 
as the case may be, shall, subject to any rights appearing from ~>ncb 
register to be vested in any other person, have power alJSolutely to 
assign, grant licenses as to, or otherwise deal with, the same, and to 
give effectual receipts for any consir1cration for such assigmneut, 
license, or dealing : Provided, That any equities in respect of such 
patent, design, or trade-mark may be enforced in like manner as in 
respect of any other personal property. 

86. Every register kept under this Act shall at all convenient 
times be open to the inf:lpection of the public, subject to such regu
lations as may be prescribed ; and certified copies, scaled with the 
seal of tho patent-office, of any entry in any such register shall be 
given to any person requiring the same on payment of the prescribed 
fee. 

87. Printed or written copies or extracts, purporting to be cer
tified by the registrar and scaled with the seal of tho patent-oflicc, 

.of or from patents, specifications, disclaimers, and other documents 
in tho patent-office, and of or from registers and other books kept 
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there 8}1all be admitted in evidence in all courts of justice and in 
all ;rocceuings without further proof or production of the_ . 

originals. ' 
88. (I.} The court may on the application of any person 

aggrieved by the omission without sufflcieut cause of the name of 
any person from any register kept under this Act, or by any entry 
made without sufficient cause in any such register, make such. ot·dcr 
for making, expunging, or varying the entry as the court thinks 
fit, or the court may refuse the application, and in either case may 
make such order with respect to the costs of the proceedings as t.hc 
court thinks.fit. 

(2.) Tlw court may in any proceeding under this section decide 
any question that it may be necessary or .expedient to decide for 
the rectification of a register, and may direct an issue to be tried 
for the decision of any question of fact, and may award damages 
to the party aggrieved. 

(3.) Any order of the court rectifying a register sl1all direct that 
due notice of rectification be given to the registrar. 

89. The registrar may, on request in writing, accompanied by 
the prescribed fee . 

(a.) Correct any clerical enor in or in connection with an.· 
application for a patent, or for registration of a design or trade
mark; or 

(b.) Correct any clerical error in the name, style, or address of 
the registered propriE:tor of the patent, design, or trade-mark ; or 

(c.) Cancel the entry or part of the entry of. a trade-mark on 
the register : Provided, That the applicant accompanies his request 
by a statutory declaration made by himself, stating his name, 
address, and calling, and that he is the person whose name appears 
on the register as the proprietor of the said trade-mark. 

90. ( 1.) 'l'hc registered proprietor of any registered trade-mark 
may apply to the court for leave to add to or alter such mark in 
any particular, not being an essential particular within tho meaning 
of this Aet, and the court may refuse or grant leave on such terms 
as it may think fit. 
. (2.) Notice of any intended application to the coui·t under this 

section shall l.Jc given to the registrar by the applicant, and.the 
registrar shall be entitled to lJe heard on the application. · 

(3.) If the court gmnts leave, the rcgii:itrat· shall, on proof 
thereof an(1 on payment of the prescribed fcc, cause the register to 
be altered in confo1·mity with the order of leave. . 

• • 



• 

4'l0 FOREIGN LAWS. 

91. If any person makes or causes to be made a false entry in 
any register kept unuer this Act, or a writing falsely purporting to 
be a copy of an entry in any such register, or produces or tenders 
or causes to l1e prouuced or tendered in evidence any such writing 
knowing the entry or writing to be false, he shall be guilty of a. 
misdemeanor. 

92. Where any discretionary power is by this Act given to the 
registrar, be shall not exercise that power adversely to the applicant 
for a patent, or for amendment of a specification, or for registration 
of a trade-mark or design, without (if so required within the pre
scribed time by the applicant) giving the applicant an opportunity 
of being heard personally or by his agent. 

93. The registrar may in any ease of doubt or difficulty arising 
in the administration of any of the provisions of this Act apJ1Iy to 
the minister for directions in the matter. 

94:. A certificate purporting to be under the hand of the regis· 
trar as to an entry, matter, or thing which he is authorized by this 
Act, or any geneml rules made thereunder, to make or do, shall be 
prima facie evidence of the entry having been made, anu of the 
contents thereof, aml of the matter or thing having been done or left 
undone. 

95. (I.) Any application, notice, or other document authorizeu 
or required to be luft, made, or given r,t the patent-office or to tho 
registrar, or to any other person under this Act, may be sent by a 
prepaid letter through the post, and if so sent shall be deemed to 
have been left, made, or given respectively at the time when the 
letter containing the same would be dclivereu in the ordinary course 
of post. 

(2.) In proving such service or sending it shaH be sufficient to 
provo that the letter was properly addresseu and put into the post. 

96. 'Vhencver the last day fixed by this Act, or by any rule for 
the time being in force, for leaving any document or paying any fee 
at the patent-office shall fall on Christmas Day, Good Friday, or on 
a Saturday or Sunday, or bank holiday, or any day observed as a day 
of public fast or thanksgiving, herein referreu to as excluded days, 
it shall be lawful to leave such document or to pay such fee on the 
day next following such exclnded day, ot· days, if two or more of 
them occur consecntively. 

97. If any person is, by reason of infancy, lunacy, or other 
inability incapable of making any declaration or doing anything 
required or }Jermilted by this Act or by any rules made under the 
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authority of this Act, then the guardian or committee, i.f any, of 
such incapable person, Ol' if there be none, any person appointed 
by any court or judge possessing jurisdiction in respect of the prop· 
erty of incapable persons, upon the petition of any pers~n on bebal£ 
of such incapable person, or of any otl1er person interested in · the 
making such declaration or doing such thing, may make such 
declaration or a declaration as nearly corresponding thereto as cir· 
cumst:mces p<Jrmit, and do such thing in the name and on behalf of 
such incapable person, and all acts done by such substitute shall 
fm• the purpose of this Act be as effectual as if done by the person 
for whom he is substituted. 

98. (1.) The Governor in Council may from time to time make 
such general rules and do such things as they think expedient, sub
ject to the provisions of this Act;-

(tt.) For regulating the practice of registration under this Act ; 
(h.) For classifying goods for the purposes of designs and trade

marks; 
(c.) F.or making or requiring duplicates of specifications, amend

ments, drawings, :mel other documents ; 
(d.) For securing and regulating the publishing ancl selling of 

copies, at such prices and in 1mch manner as the Governor in Coun
cil think fit, of specifications, drawings, amendments, and other 
documents; 

(e.) For securing and regulating the making, printing, publish
ing, and selling of indexes to and abridgments of specific~tions and 
other documents in the patent-office, and providing for the inspec
tion of indexes and abridgments and other documents ; 

(f.) For regulating the presentation of copies of patent-office 
publications to patentees and to public authorities, bodies, and insti
tutions at home and abroad ; 

(g.) Generally for regulating the business of the patent-office 
and all things by this Act placed under the direction or control of 
the registrar or of the minister. 

(2.) Any of the forms in the first schedule to this Act may be 
alte1·ed or amended by 1·ules made by the Governor in Council as 
aforesaid. , 

(3.) General rules may be made under this section at any time 
after the passing of this Act, but not so as to take effect before tho 
commencement of this Act, and shall, subject as hereinafter men
tioned, be of the same effect as i£ they were contained in this Act, 
and shall be judicially noticed. 

• 
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. (4.) Any rules made in pursuance of this section shall be pub, 
lisbed in the Gazette, ahd shall forthwith bo laid before both houses 
of Parliament, if Parli:.mcnt be in session at the time of making 
thereof, or if not, then as soon as practicable after the beginning of 
the next session of Parliament. 

(5.) If either l10uso of Parliament, within tho next forty Clays 
after any rules l1avo been so laid before such house, resolve that 
such rules, or any of them, ought to bo annulled, the same shall 
after the date of such resolution be of no effect, without pi·ejudiec 
to the validity of anything dono in tho m~antime under such rules 
or rule or to tho making of any now rules or rule. , 

99. 'l'ho registrar shall in every year make a report rcspcctin~ 
tho execution by or under him of this Act which shallllo laid before 
both houses of Parliament, and therein shall be included for the 
year to which each report relates all general rules made in that year 
under or for the pu1·poses of this Act, and an account of all fees, 
salaries, and allowances, and other money received and paid under 
this Act. 

• 
OFFENSES. 

100. (1.) Any person who represents that any article sold lJy 
him is a patented article, when no patent has been granted for tlw 
same, or describes any design or trade·mark appliecl to any article 
sold by him as registered which is not so, shall be liable for every 
offense on summary conviction to a tine not exceeding five pounds. 

(2.) A person shall be deemed, for the purposes of~tbis enact
ment, to represent that an article is patented or a design or a trade
mark is registered if he sells the article with the word "Patent," 
"Patented," "Registered," or any word or words ~xpressing or 
implying that a patent or registration has bllen obtained fol' the 
article stamped, engraved, or impressed on, or otherwise applied to 
the article. 

101. [Omitted because relating only to use of royal arms.] 
102. The registers of patents ancl of proprietors kept under any 

enactment repealed by this Act shall respectively be deemed parts 
of the same book as the register of patents kept under this Act. 

103. Nothing in this Act shall take away, abridge or prejudici-
ally affr.ct the prerogative of the Crown in relation to tlJC granting 
of any letters }Jatcnt or to the withholding of a grant thereof. 

From 31 Put. Off. Gaz. 122.* 

• Schedules omitted because not given in the P11tent Office Gazette, 
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Code of Laws of the Russic.n Empire. Vol. XI., Part 11. 
Statute of Jlfanujacturing Industry, Section 3. ·:t 

PATENTS FOR NEW INVENTIONS AND DISCOVERIES . 
• 

CHAPTER I. 

NATt'RE OF PATE~TS FOR INVENTIONS AND DISCOVERIES, 

ARTICLE 73. Every discovery or invention of any new and use· 
ful art, machine, manufacture, or composition of matter, and every 
improvement on any art, machinc;:.manufacture, or composition of 
matter, is the property of the person or persons by whom such 
discovery, or invention, or improvement has been made, and that 
person, in order to secure his rights to such property, may make 
application to the government for an exclusive privilege or patent 
for it. 

ART. 74. A patent is therefore a document granted by the gov
ernment to certify that the individual or individuals specified therein 
has or have laid the description of the discovery, invention, 'Ol' 

. improvement before t.he government, and conveys to the aforcsahi 
individual or individuals the sole right to make, use, or dispose of 
the new invention, discovery, or improvement described, for a cer-
tain specified period. · 

ART. 'i5. In granting such patent, the government neither 
guarantees that the discovery, invention, or improvement described 
actually belongs to the individual or individuals spcciGed therein, 
nor answers for the utility of the sai<l discovery, invention, or 
improvement, hut merely certifies that such discovery, invention, 
or improvement has actually been laid before the government, stat~ 
ing the time and the name or names of the individual or individuals 
applying for tho patent. · 

ART. 70. Consequently, a patent granted by th~ government 
does not deprive any person or persons of the right of proving, by 
legal prom~ss, that the discovery, invention, or improvement belongs 

* A concise, practical statement of the by lllr. Ford, of the British Legation, pub. 
substance of this law is given in a report lishcd October 28, 1873, 4 Pnt. Off. Gaz. 

448. 
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to him or them, or has been in use prior to the grant of the pat
ent. 

ART. 77. Until it shall have been proved, however, before a 
court of law that the person to whom tho patent has been granted 
was not the inventor and has JW right to it, he enjoys the following 
privileges :-

(1.) Ho has tho solo right duriDg tho time specified to take tho 
benefits of the discovery, invention, or improvement as property 
bclongin!; exclusively to bim, to make, usc, sell, dispose of, bequeath, 
or make over by any other lawful means, the object for which taa 
patent was granted, as well as the patent itself, or to allcnv any 
other person to make usc of it, during the whole term for which it 
was granted, or for a shorter period. 

(2.) 'l'o prosecute by law all infringements, and to seck for 
redress for the losses lw may have sustained by such. 

ART. 78. An exact imitation of all the essential parts of the 
discovery, invention, or improvement for wl1ich the patent was 
granted, notwithstanding there may be some slight alterations in it, 
not affecting its individuality, or even should thc1·o be improvements 
on it, but in which the essential parts remain, is considered an 
infringement. 

ART. 7U. Patents may be taken out for discoveries, inventions, 
or improvements made in foreign countries, and for which the term 
of the patent granted in those countries has not expired ; in such 
case, however, the term of the patent granted in Russia cannot 
extend beyond the term for which the patent was taken out by the 
inventor abroad. A patent for the -introduction of an invention 
previously known and in use in foreign countries, and for which no 
patent has been taken out in those countricR, can only be granted 
by way of exception and by special favor of the government, with 
a viow to the advantages and utility to be derived from such intro· 
duction. Patents grantecl for foreign inventions h::we the same 
force and effect as patents taken out for inventions made in Russia. 

AitT. 80. Patents cannot be granted for fundamental or elemen· 
tary principles, as for instance, distilling brandy by steam, or boil
ing sugar by means of steam in a vacuum, unless their application 
or combination produces some new result in the arts, presenting 
a special and new apparatus. 

ART. 81. Patents shall not be granted for trifling or unimpor· 
tant discoveries, inventions, or improvements indicative only of 
inventive g.::nins, without offering any real advantage or utility, 
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nor for such inventions as may become dangerous to society, or 
detrimcnial to the government revenues. 

ART. 82. No patents shall be granted for inventions and 
improvements relating to implements of war an«! the defense of tho 
State, such as cannons, Hhells, fuses, and other appurtenances of 
ordnance, armor for ships, torpedoes, powder magazines, revolving 
turrets, &c., the exclusive use of which belongs to tho government. 
nut patents shall be granted for inventions and improvements the 
objects of which, though applicable to military purposes, arc useful 
also to private persons, such as small fi1·e-arms, metallic cartridges, 
lmllets, and other appurtenances of hand weapons. Patents for 
these inventions shall, howeve~·, be granted soJdy on the condition 
that the same shall not hinder the army and na.vy administrations 
in the trial and usc of such inventions and impnvements for mili
tary purposes. 

AuT. 83. Patents are granted to aliens, who arc allowed to 
construct manufactories, mill:::, &c., without turning Russian sub
jects, as well as to Russian subjects. 

CuAI'1'Eit II. 

OnnEn OF GuA!'iT OI·' PATENTS. 

AnT. 84. The application for a patent for any new discovery, in-. 
vention, or improvement in the arts, manufactures, and trades, must 
be made by petition to the department of manufactures and home 
trade, praying for the exclusive right •O the invention, discovery, 
or improvement, specifying the term fm· which the patent is 
solicited, and there shall be annexed the necessary drawings and 
plans, together with a written description of the invention or dis
covery, and of the matter and process of making, constructing, 
using, and compounding the same, in such full, clear, ana exact 
terms as to enable any person skilled in the art or science to which 
it appertains, or with which it is most nearly connected, to make, 
construct, compound, fl.~d usc the same, without having recourse to 
conjecture, or filling up 01~issions in the defective specification. 

In this description the applicant must particularly specify and 
point out the part, improvement, or combination which he claims 
as his own invention ordiscoycry. 'l'he description must bo written 
in Russian, and in the event of its having been translated from a 
foreign language, the original must be annexed for the purpose of 
\'crifieation. The description of the discovery, inYention, or 

• 
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improvement in a foreign language may be presented without, a 
Russian translation, ih Ol'der to obtain an official CeJ•tificato or the 
applicant.'s right of property in the invention, but not for the I•m·. 
pose of taking out a patent ; the grant of a patent can only he 
obtl!.ined by supplying a description, or translation of it, in the· 
Russian language. In the event of non-fulfillment of the above by 
the petitioner, or his agent, within three months from tl.w date ou 
which the description in n. foreign language was presented, tho 
petition will bo null and void. The applicant shall deliver a model 
of his invention, discovery, or improvement, when the same admits 
of a model, and slwuld it be necessary for the better understanding 
of it. On presenting the petition, drawings, and description, the 
applicant shall pay into the treasury of the department the amount 
of duties according to the following scale:-

(1.) For discoveries, inventions, or improvements of the dis
coverers, inventors, and improvers themselves : 

S. Rs. 
}'or 3 )"CO.rs. • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • DO 
'' 5 '' ................................................ lfiO 
" 10 ,, . . . . . . . . . . . . . . . . . . . . . 0 ••••••••••••••••••••••••• 450 

(2.) For the introductions of inventions, discoveries, or improve· 
ments already existing and known abroad : 

s. Rs. 
For 1 year. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . 60 
" 2 " 1''0 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. .... 
,, 3 ,, . . . . . . • . . . . . . . . . . . . • . . . . . . . . . .. . . . . . . . . . . . . . . . . . 180 
,, 4 '' . . . . . . .. . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . 300 
,, 6 u ••• I ............................ I. • • • • • • • • • • • • • • • SGO 

AnT, 85. On the filing of such an application (consisting of 
}>Ctition, specification, model, or dmwings), and on payment of the 
duty, the depm·tment of trade and manuf:wtures will, on the same 
C:b.y, hand the applicant a receipt for the same, siglled by the 
dh·ector of tho d<!partmcnt, with the government seal aflixcu. To 
persons living in other towns, tho department may ~:~end such 
receipt by post. 'l'his certilicate, Ol' receipt, shall specify the year, 
month, day, ancl hour when the applicati"ll was received by the 
department. 

AnT. 86. Petitions for the gmnt of patcnta for any discovery, 
inyention, or improvement in nrts, manufactures, and cmfts, shall 
be examined by tho council of trade and manufactures, at the 
session of which the director of the department of the ministry to 
who9e province the application pertaint:~ shall be invited to attend. 
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The. examination is only made '"~ith a view of ascertaining '" hetlHlr 
a patent bas already been granted to another for the same invention 
or discovery, and whctlwr the description delivered l1y the applicant 
js suffidcntly exact, clear, and full ; and finally, whether the inven· . 
tion or discovery for which the patent is solicited offers any advan-
tage or utility. Special attention shall be paid by the council of 
trade and manufactures to the investigation of the invention, dis-
covery, or improvement, with a vic.w of ascertaining whether it 
contains anything unh,Jalthy, or likely to endanger tho lives of 
llcople. 'Vlwn necessary, and in order to <}ccide with the more 
~1crtainty on this latter question, the council of trade and manu
factures may confer with the meuical board. 

AnT. 87. Should the council of trade and manufactures, on 
examination of such application, uecide that the invention, discovery, 
or improvement for which a patent has been solicited has been 
described with a sufticient accuracy, cleamess, and fullness ; tlmt no 
patent has been granted for such to any other person prior to tho 
alleged invention or discovery thereof by the applicant ; an<l that 
it dues not contain anything unhealthy or likely to endauger the 
lives of people, or be in any way detrimental to the go,·ernment 
revenues; they shall then, having first fixed the term of the patent 
according to the condition of the branch of industry to which it 
belongs;· recommend to tho minister of fin:lllcc that a patent bo 
granted, and one shall then be issued under the hand of the minister. 
If, on the contrary, it be lmown to the council of trade antl manu
factur<>s that the itr~ention for which a patent is solicited has 
already bccri described, or has been made usc of anywhere, they 
shall refuse the patent : moreover, c;hould the applicant's alleged 
invention or improvement be considered dangerous to the health 
and lives of people, he shall he bound by an undertaking signed by 
him not to put it into action, under Jlenalty of the rigor of the 
law. The council shall publish the reasons for the refur.al of a 
11atent in the Official Gazette, in the newspapers of both capitals, 
and in the 'V arsa w Gazet tc. 

AnT. 88. An applicant who l1as been refused the grant of a 
)latent by reason of or on account of defective· or insufllcicnt 
description or drawings, may again make application by presenting 
an amended Bpecification contaiuing the necessary explanations 
and amplifications ; and should such be found satisfactory the issue 
of patent will be effected according to the 1·ule herein contained. 

AnT. 89. Should there be more than one applicant for the same 
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invention or discovery, pending the examination, tho pat<'nt slmll' 
not be granted at all ; an exception to this rule is made, however 
in the event of one of tho applicants proving by legal process tba~ 
the other has appropriated his invention. 

ART. 00. In case of tho refusal of a patent, the money paid in 
by the applicant will be repaid to him without delay. 

CnArTER III. 

TERM OF pATENTS. 
• 

ART. 91. Patents for discoveries, inventions, and improvements 
arc granted to the discoverer, inventor, and improver himself, as 
he may wish, and according to the discrimination of the govern
ment, for three, five, or ten years, but not for longer. 'l'he term of 
patents for the introduction of inventions already known in foreign . 
countries shall not exceed six years, or as is provided for in 
article 'i!J. 

AnT. 92. No extension of a patent can be granted after the 
expirl\tion of the term for which it was originally issued. 

ART. 93. The term of a patent commences from the day on 
which it is signed, but the power of taking legal tn·oceedings fot· 
infringement of a patent dates from the day of issue of the certifi
cate of filing the application for the patent. A publication of each 
certificate delivered is made in the newspapers of Loth capitals and 
in the 'Varsaw Gazette. 

CHAPTER IV. 

Fon:u oF PATE::o;Ts AND TIIEm Punuc N OTn'ICATION. 

AnT. 9·t A patent must always bo headed hy tho words "Dy 
order of His Imperiall\Iajesty." 

'l'he patent contains : 
(I.) The name of the applicant. 
(2.) The day on which the application was malic. 
(3.) A full and detailed description of the discovery, invention, 

improvement, or introduction. 
( 4,) The term of tho patent. 
(5.) 'l'ho amount of duty paid for the same into the treasury. 
(0.) A certificate, to the effect that no pl'ivilege has been 

granted for the same discovery, invention or improvement, to any 
other than the person who holds it. 

(7.) A notice that the government docs not guarantee that tho 

• 
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discovery, invention, or improvement for which tho ayJplicant has 
solicited a patent actually belongs to him, or that it is a success. 

(S.) Tho signature of the minister to whose province the grant-
in" the patent belongs. · 

"'(9.) 'fhe countersignature of the director of the dep:trt.ment. 
ART. 95. Patents shall be written on parchment. 
AnT. 9G. A full and detailed account of tho discovery, invention, 

or improvement, shall be published immediately on delivery, in tho 
publications of tho ministry to which it appertains, in the Senate 
Gazette, in the newspapers of both capital!<, and in the 'Varsaw 
G<lzcttc. Independently of tho above, tho departments that have 
granteu the patent arc bound to show tho register of new in\'011· 
tions for which patents bave been granted, to any one who may wish 

• to see 1t. 

CuAP'.rEn V. 

TnE RIGHTS .A'XD DuTms OF P ATE'XTEE. 

AnT. 97. The holuer of a. patent is bound to put into complete 
practice or execution, during tho first quarter of tho term spccitlcd, 
the discovery, invention, or improvement for which the patent was 
granted, and before tho expiration of the six montbs after this to 
present to tho department from which tho patent was i~sued a cor-. 
tificato from the local authorities, to the effect that it l1as actually 
been put into execution i. e., that the patented invention or 
improvement has been put into practical usc. 

ART. 98. Should the patentee wish to transfer tho patent to 
another person, or to enter into partnership in reSJJect to such pat
ent, such matters must be effected through the proper courts, aml 
nccording to the laws. On making such transfer, or on entering 
into partnership, the original1)atcntce must communicate the same 
to the dcpartml:'nt, and the latter shall publish it ,in the news
papers. 

AuT. 99. A patentee has not the right of forming a joint stock 
company for the purpose for which the patent was taken out, nor 
of transferring his p~tent to snch a compauy without special per
mission from tl1e govern111cnt. 

AnT. 100. Should a. patentee make any new improvement on 
his invention or discovery, or intt·oduce any important alteration in 
it, readjusting and silll})lifying his process, he is at liberty to take 
out a patent for it, but in any case he is bound to give notice of 

• 
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such improvement or alteration to tho department, together with a 
detailed and aecttrate description of the said improvement or alter . 

• atwn. 
AnT. 101. Should any other person than tho original patentee 

make an improvement on tho paten teo's invention or discovery, the 
former cannot take out a patent for it unless he can provo that he 
has entered into an agreement with the original patentee, by which 
the latter has consented to his making use of his improvement. At 
the expiration of the term of the first patent, however, he may take 
out a patent for his improvement on the first patentee's invention. 

AnT. 102. In tho cases provided for in the preceding articles 
(100 and 101), the following rules must be observcd:-

{1.) In applications for patents for improvements made hy the 
inventor himself, thu term specified for the patent must be shorter 
than that of the patent for the original invention. 

(2.) That tlao effect of such patent is entirely indepen<lent of 
the patent granted for tho principal invention, so that tho term of 
the latter can1ot be extended, though the term of the J>atcut 
granted for th•J improvement may not have expired. 

(3.) 'l'hat the term of a })atcnt taken out for an improvoml'nt 
made by any other person on the original patentee's invention shall 
not he more than half tho term granted to tho original patentee. 

AnT. lO:l. Patents shall cease :-
(1.) At the expiration of the term for which they are issued. 
(2.) ·when it shall be proved before a court of law that the 

same discovery, invention, or improvement for which tl10 patent 
was gran tell, was, before the patentee presented l1is petition, already 
introduced in tho Russian empire, or was known by descriptions or 
specifications, hy whieh tho same apparatus or process in essential 
respects could be produced or carried out without the new dcscrip· 
tion ot· specification. 

• 
(3.) 'Vhcn it shall be proved before a court of law that tho <1is· 

covcry, invention, or improvement for which a patent has been 
granted, was already in usc somewhere without being patcntml, 
with the exception, however, of tho introduction of inventions, 
aiseovories, and improvements from foreign countries admitted by 
specin.l favor, as })rovided for in article 79. 

(4.) When it shall be proved by judgement of a court of justice 
that tho person to whom a patent has been granted appropriated 
the discovery, in vontion, or improvement of another pc1·son, and tho 
real inventor petitions for the repeal of such patent . 

• 

• 
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(5.) When it shall be proved tl1at the description or specification 
is not com)Jlete, that the details of some of tho essential Jlarts or 
properties of the discovery or invention, without which the expected 
results ·could not possibly be obtained, have been left out 01· kept 
back ; or that essential alterations and improvements hnvo been 
made, without which it is impossible to obtain tho dr.sired result, 
or generally that the specification docs not disclose tho real mode of 

JlroccJ ure. 
(G.) Should the patentee not present, within the time specified, 

to the dt•partment to which it pertains, tho certificate from tho 
local authorities, as provided fo1· in article 97. 

ART. 104. In any and all of tiJO cases referred to in article 103, 
the dcpatment from which the patent was issued shall publish au 
advertisement iu tho newspapers of both capitals, and iu tho 'Var
saw Gazette, that tho patent no longer exists, and after such publi
cation every one has tho right to make usc of tho discovery, inven
tion, or improvement for which tho }latent was gt·antcd. 

From Carpm. Pat. L. of Worlcl, 45~. 
• 

ST. CIIRISTOPHER. 
• 

Sec LEEWARD IsLANDS • 
• 

I. 31 • 
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ST. HELENA.. 
' . 

.. 

·Ordinance No. 3 of 1872. An Ordinance made by the Gov. 
ernor of St. Helena for the extension to this Island of 
Letters Patent granted· under the Great Seal of the 
United Kingdom of Great Britain and Ireland. · 

• 

Preamble. Whereas it is expedient that letters patent granted 
under the Great Seal of tho United Kingdom of Great Britain and 
Ireland should l1ave the same force and effect within the Island of 
.St. Helena as such letters have in the said United Kingdom; be it 
enacted as follows : · 

1. Privileges granted oy letters patent in the United Kingilom 
extended to St. Helena. 'l'he grantee of any such letters patent, and 
the executors, administrators and assigns of the said grantee shall 
be entitled to the sole and exclusive privileges of making, selling 
and using in tf1e Island of St. Helena, the invention patented by 
such letters, and of authorizing others so to do, for and during the 
unexpired residue of the term granted in and by such letters, and 
if the said letters patent shall by competent authority be renewed 
in and for the United Kingdoru, the term of the privileges granted 
in respect of the inventions comprised in stich letters which may be 
so renewed, shall ipso facto thereupon be also prolonged in and for 
the Island of St. Helena for and during such renewed term subject 
to the following conditions and provisions : 

2. Grantee to file copy of such letters in the Supreme Court. 
The gmntee or grantees of such. letters patent shall file in the reg· 
istry of the Supt·eme Court a copy of such letters patent and speci· 
tication, or in case of a renewal a copy of the renewal thereof, such 
copy of the letters patent and specification or of the renewal thereof, 
to be signed and certified as a trne copy by one of the officers to 
whose custody the original is entrusted, and if rmch filing be not so 
effected, the privilef.!.CS granted by this ordinance in respect of the 
irl\'entions comprised in such letters shall cease to have effect . 

3. Letters to be open to inspection. Every such copy so filed, · 
shall, if purporting to be so signed and certified, be prima facie 
evidence of the document of which it purports to be a copy, 
and shall be open at all reasonable times at the office of the registrar 
of the Supreme Court for the inspection of any person ; and the 

' • 
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said registrar shall permit to be made by any·person a copy of the 
whole or any part of such copy·of the said letters patent and speci
fication, and shall on application certify the same to be a true CJopy. 

4. Fees payable to tlte registrar • . The following fees shall be 
payable _to and accounted for by the registrar of the S~p1:~me 
Court, v1z : . . 

. £ 6. d. 
For filing copy of letters patent and specification •••••• , ••• · •.••••••• 1 1 0 
For inspection and permission to copy the same ................ , •••• 0 2 6 
For registrar's certificates to copy . •••.....••• , .•• , • . .. • • • ..••••.• 0 li 0 . 

' 

5 • .All cases of cloubt to be settlecl by law of Englancl. In ali 
cases of doubt or difficulty not provided for by this ordinance, or 
by the local laws of this island, the same shall be guided and gov
erned, so far as practicable, by the law in force in England. 

From C'arpm. Pat. L. of Worlcl, 464 •. 
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See FRANCE. 
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SALVADOR. 
• •; • 4 ••• ,, 

• • • • •• 

• 

~ re,Por~ by Mr. Corbett, of the B.l'itish Leg~tion, published 
I'• t ''' ; 'I ·· 

October''1,.1873, in 4 Pat. Off: Gaz. 372, under the head of San 
Salva~or, states that: " Our Constitution gives power to the exec
utive to aw.m;~ and concede privileges to the aut.hors o_f useful 
inventions ; but this faculty is not arranged as it should be, ·by a 
secondary law ; and in the few cases which have occurred, tho spirit 
Qf .t~is cqnstit,utional disposit.io,~ }las been followed i~ a,ccord~nco 
:w~i~p t~.e practjce of civilized goy_ern.meuts." 

See also INTERNATIONAL CoNVENTION • 
• 

SAXONY. 

See GERML.'i EMPIRE • 
• 

• 

SCOTLAND. 

See GnEAT BRITAIN AND IRELAND. 

See FRANCE, 

• 

SERVIA. 

See INTERNATIONAL CoNVEN1'ION. 
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SOUTH· AVSTRALIA. 

• • 

sourin' A.us'I'RA.tr.!. 
• 

~ .· . 

An Act to Oonsolida~e a~d Amerta: ~h~ ,Lei~~, RCla#~g to 
Pate1its jm• Jnventtons. No. 'iS of December 21, 1811. . 

. ' . ' . -· . ' . . . . . , . ' - . . 
[NorE.*-The words in italics in sections 4, 6, 25, and schedule B arc alterations 

made by Act No. 101. 1878, and Act No. 201, 1881.) 

Preamble. Whereas it is expedient to amend the Ia\\1- relatiilg 
to the grant of patents for inventions' in the province of South 
Australia : Be it therefore enacted by the Governor of the province 
of South Australia, with the advice· and consent of the Legislative 
Council and House of Assembly of the said province, in this pres-
ent Parliament assembled, as follows: . . 

1. · Repeal. From and after the passing hereof, " The ·Patent 
Act, 185!1," being Act No. 18 of 1859, and "The Provisional Reg. 
istration of Patents Act, 1875," being Act No. 3 of 18'15, are 
hereby repealed ; but this repeal shall not affect the validity of any 
letters of registration or any provisional registration granted, made, 
or entered tinder the said repealed Acts or either of them, nor tb'c 
rights, remedies, or liabilities of any parties or persons in respect 
of any such letters of registration, or of such provisional registra
tion, nor affect or prevent the grant of any letters of registration 
under" The Patent Act, 1859," pursuant to any application there
for made before the pasRing of this Act, bu~ such application shall 
be proceeded with and granted, and the letters of registration when 
gt·anted shall have the same effect as if this Act had not passed, 
provided that the applicant may at any time before the granting of 
letters of registration to him, in pursuance of such application, 
apply for and obtain a }Jatent under this Act in place of such letters 
of rl!gistration, witl10ut any further payment than he shall havr 
mnde under "'l'he Patent Act, 1859." 

2. Short title. This Act may be cited for all pui·poses as "The 
Patent Act, 1877.11 ' 

* Notes printed in tins manner arc 
from Carpmaela' edition, 

The law as presented there and in the 
text consists of Act No. 78, of December 
21, 1877, with which arc consolidated tbc 

alterations mndc by Act No. 101, 1878, 
und Act No. 201,1881. The Acts No. '18 
of 18'1'1, nnd No. 101 of 1878, are pub . ... 
lished separately and iu full in 20 Pat. OJT. 
Guz. 1088-109:!. 

I 
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3 • .IJivision of Act. This Act is divided into seven parts, 
relating to the following subject-matters:

Part I. Patent-Office, sections 4 to 8: 
Part II. Who may obtain patents, sections 9 to 13: 
Part III. How patents obtained, sections 14 to 29: 
Part IV. Effect, conditions and extension of patents, sections 

30 to 3'7: 
Part V. New patents, disclaimer!!, alterations and confirma. 

tions, sections 38 to 45: 
Part VI. Caveats ; and revocation and assignment of patents, 

sections 46 to 52: 
Part VII. Miscellaneous provisions, sectio';ls 53 to ~2. 

PART I. 

p .A TENT· OFFICE, 

4, Establislunent of patent-office. There shall be attached to 
the department of the attorney-general or to a branch of such 
department, an office to be called the patent-office, and tho commis
sioner of patents under this Act shall receive and have the custody 
of all applications, papers, documents, models, machines, books, and 
records relating to patents, and shall receive all fees, and ptlform 
all acts and things incidental to tlJC grant, issue, or renewal of pat
ents under this Act. • 

5. Seal oj patent-office to be receivecl in evidence. The commis· 
sioner of patents slmll have a seal, to be called "the Seal of the 
Patent-Office," and such seal and any impression thereof shall be 
taken judicial notice of by all courts, judges, and magistrates, tri
bunals, ancl persons authorized to receive evidence in the sai<l 
province, who shall receive in evidence any document bearing an 
impression of the sai<l seal,. and purporting to be a copy of or 
extract from any document or hook deposited or kept in the sai<l 
patent-office under the provisions hereof, without the production of 
the original. 

6. Commissioner. The secretary to the attorney-general for 
the time being shall be commissioner of patents. 

7. Governor may make ?'ules and prescribe forms. 'I'he Gov
ernor may from time to time, by proclamation in the government 
Gazette, make, prescribe, repeal, and alter such regulations and 
forms as be shall deem necessary or expedient for the purposes of 
tbil:l Act. 
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8. Governor may appoint clerks ana officers. The Governor 
may from time to time appoint and remove such clerks and officers· . 
as he may deem expedient for carrying out the purposes of this 
Act, and no commissioner of patents, nor any clerk or offi,··~r,. 
appointed as aforesaid shall, unle~s he shall be the original- inventor 
or the legatee of the rights of the original inventor, buy, sell, 
acquire, or otherwise deal in any patent or right to a patent, and 
every purchase, sale, acquisition, or other dealing contrary to the 
pro,·isions of this section, shall be null and void. 

PART II. 

1Vno MAY OBTAIN PATE~S. 

9. Power to issue patents. The true and first inventor of :my 
new and useful art, machine, manufacture or composition of matter, 
or 11ny new and useful improvement on any art, machine, manufac
turu, or composition of matter, not publicly used or offered for sale 
within the said province prior to the date of the patent for the 
same, may, on petition to the pommissioner, and on complying with 
the requirements of this Act, obtain a patent under the hand of 
the commissioner and the seal of the patent-office for the sole mak
ing, using, exercising, and vending of any such art, machine, manu· 
facture, or composition of matter, or improvement within the sa.id 

• provmce. .., 
10. Inventions for 1oldch foreign patents ltave been ob,tained! • 

An inventor shall not be entitled to a patent for his invention if a 
patent or other similar privilege therefor shall have beeq in exist
ence in any country other than the said province, and shall have 
expired before a patent shall be granted to him under tqis Act ; 
and whenever a patent or other similar privilege in any otqer conH
try than tllC said province in res}lect of any invention is in cxistell<:l', 
at the time when a patent is granted for the same invention n11der. 
this Act, such last named patent shall not confer any rights for any 
period beyond the earliest date at which the patent or other simihU' 
privilege in such other coun'try shall expire. · 
. 11. Inventor's representatives may obtain patent .. A patent may 

be grante<l by the commissioner to any person to whom any inven
tor, entitled to obtain a patent, bas assigned o1· bequeathed the 
right of outaining it, or in default of such assignment or bequest, 
to the executor Ol' administrator of any deceased inventor. 

12. Patent for improvements on patentea itwention. A patent 

• 

• 

• 
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may be granted under this Act in respect of any improvement· on 
or modification of any·previonsly patented: or registered invention· . ' but shall not be deemed to confer· any nght to make, usc, exercise, 
or ·vend such.last named invention. 

13. Patents to several, persons joi·ntly.- Whore· several persons 
shall make a joint awlication for a pat~nt it shall'be gra.nted to 
them jointly, and any assignment from one or more of them. to the· 
other or others, Ol' to any other person, shall be registered like any 
other assignment of a patent 

PART III. 

IIow PATE~Ts 0BTAI~ED. 

14. Repealed. See sections 3 and 7 of Act of 1881. 
15 •. Petition for patent to be accompanied by specification. The 

petition shall contain the name or title of the invention, and shall 
state an address within the City of Adelaide, to which notices in 
respect of snell petition may be sent, and shall be accompanicu by 
a Rpecification in duplicate of the inve.ntion for which the patent is · 
sought. 'fhe petition and specification shall be filed in the. patent
office, and the day of such filing shall be recorded at the snid office, 
and indorsed on the petition, and a certificate thereof, under the 
seal of the patcnt·oflice, given to the applicant, or his agent, and 
thereupon, except in case of applicat.ion for a patent by any pc1·son 
to whom the commissioner shall have already refused to grant a 
patent for an invention substantially the same as that for which 
such application for a patent is made, and subject to the provisions 
hereinafter contained, the invention shall be. }lrotected under this 
Act for the term of six: months next after such iiling, and the appli
cant shall during such term have the like powers, rights, and privi
leges as would have been conferred upon l1im by a patent for such 
invention issued under this Act, and uuly sealed, as of the day of 
such filing : Provided that in case the specifil..'ation be too large or 

' 

insufficient, the commissioner may, during the said term of six:. 
months, and before the grant of the patent., allow or require the 
specification to be amended, or another and sufficient specification 
to be filed in lieu thereof, and every such amended or new specifica
tion shall have the same force and effect as if it had been filed in 
its amended or new form on the day of the filing of tho original 
specification. 

· 16. Requiln'tcs of specifications. Every such apecificatiou shall 

• 

• 
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correctly and fully de~cribe and atocert~i? the· nature. and principle 
f the invention, and m what manner-It IS to be m:tdc, used, worked,· 
~ perforxned, and ~hal~ be sign~d h~ the· inventor if he l'e alive, 
and if not by the nppl!cant, whJCb signature shall be attested by
~wo witnesses, .who shall specify when and where the Barno wa:s 
signed; and in an! case where tlte.invention admits of a ~odel or 
drawincr; ilhtstrntiOn, or explanatwn by mean:s of drawwgs, the 
specific~tion. shall cont~in or be accomJHmied by a ~odel o.r by dr~w
ings in duphcate, showmg clearly all parts of the mvent10n, whiCh 
drawings; if not comprised in the S})ecification, shall bo signecl and 
attested in the same manner as the specification : Provided that in 
any case the commissioner may in his discretion· dispense with any 
such drawings. 

[Norx.-Sco section 4 of Act of 18Bf.] 

17. Commissioner to publish notice in Gazette. The commis
sioner shall cause to be published in the Govemment Gazette ·a 'notice 
that the applicant has applied for a. patent in respect of the speci
fied invention, giving the name or title thereof, and stating that the 
~pecification thereof may be inspected at· the pntent-officc ; ::md that 
nny per~on may within one month, or within such longer period 
not exceeding three months to be specified in such notice as the 
commissioner may determine, object to the grant of the patent by 
lodging at the patont·offico notice in writing, stating hi~:~ name aml 
address and tho nature and grounds of his objection, and also a·n 
address within the City of Adelaide, to which notices in respect of 
such objection or of tho application for tho patent may be sent. 

18. Applicant to publislt rwtitJe. 'I'ho applicant shall within ono 
week after the filing of his petition, canso notice to be given by 
advertisement to be inserted three times in at least two of the daily 
newspapers published in Adelaide, stating tluLt he lms applied for a 
patent for the invention, giving its title or name, and stating that 
the specification may be inspected at tho patent-office. 

19. If no objections lodged, commissioner to grant patent. If 
there shaH be 110 objection lodged within the period limited for 
that purpose by the notice of the government Gazette, the commis· 
sioner shall, on the expiration of such period, detei·mine upon the 
application for the patent and no person shall be entitled to object 
to such application. 

20. If objection lodged, commissioner to git•e notice. If during 
the period limited as aforesaid r.n.T objection to the grant of· thci 
patent shall have been duly lodged in the patl'nt-oflice ull(lcr tbo 

• 

• 

• 

• 
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provisions of this Act, tho commissioner shall, immediately on ti1e 
expiration of such period, send through the general post-office, or 
otherwise, to tho applicant and to every objector nt the respective 
addresses given as hereinbefore prescribed for that purpose, a notice 
in writing that he will, at a time and place to be specified in tho 
notice, such time to be not less than ten nor more thirty days from 
the time of posting or otherwise sending such notice, attend to hear 
and determine upon the application and the objections. 

21. Commissioner may sztmmon witucsses. Tho commissioner 
shall, at the request of the applicant or of any objector, issue sum· 
mouses under the seal of tho 'patent-ofiice for the attendance of 
witnesses, and every witness so summoned shall be bound to attenu 
at the time and place mentioned in such summons on being paid his 
expenses according to the scale for the time being allowed to wit· 
nesscs on trials in local courts, and to continue in attendance until 
the matter shall be disposed of, and to produce any documents 
which he shall by any such. summons be required to produce, if they 
arc in his possession, power, custody, or control. 

22. Penalty fvr non-attendance of witness. Any witness neg. 
lccting to attend, or continue to attend, or to produce any documents 
in accordance with such summons, slmll be liable to a penalty of 
twenty vounds, in addition to tlJC costs of service of the summon~ 
upon him, and the amount paid him for expenses, which penalty, 
costs, and amonnt may be recovered by the person on' whose Leh:1li 
snch summons shall be issued hy information before any two jus
tices of the pence in a summary way, together with the costs of, and 
incitlcutal to, and resulting from such information. 

23. Commissioner to determine application. At the time and 
place appoinied the commissioner shall attend and hear the appli
cant. allll the objectors eithct· personally or by theit· respective solic
itors or agents, and any evidence adduced either by declaration or 
vivl2 voce in support of the application and objections respectively, 
and may adjourn or postpone :my sue , hearing, and shall at sneh 
hearing, or some adjournmtmt or post1Jonemcnt thereof, either grant 
or in his diseretion refuse the application for the patent. 

24:. Cost of application or objection. The commissioner may, 
by writing under his hand, ortll!r the applicant or any objector to 
}J:ty to any objector or to the applicant such costs of antl attending 
the ap}Jlication or objection as tho commissioner BLall think iit, auJ 
every such order may he made a rule of the Su1Jreme Court. 

2o. Commissioner may refer to examiners. Tho commissioner 
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mav at any time, if he shall think fit, refer any petition for a patent, 
· h~ther opposed or not, to one or more competent person or per· 

w h' . cl 'd h sons to be appointed by un to examme an cons1 er t e mat.ters 
stated in such petition, and to report thereon to the commi::;sioner 
for his information ; and the applicant for such patent shall, prior 
to such reference, pay t.o tl1e commissioner such sum not exceeding 
five pounds five shillings, as tbc commissiom•r slmll in each caso 
direct, such sum to be paid by the commissioner to the person ot· 
}>ersons so appointed as aforesaid as a recompense for his or their 

trouble. 
26. IJete1·mination of commissioner final. 'l'he dete1·mination 

of the commissione1· upon any such application shall be final, but 
any applicant whose application has been refused may, on giving 
not less than four weeks' p1·cvions notice in the government Gazette 
of his intention so to do, make one or more fresh applications for a 
patent in respect of the same invention. 

27, lVIwn patent to issue. \Vhen the commissioner has deter
mined to grant a patent, he shall, upon payment of the proper fee, 
cause the same to be sealed and issued accordingly ; but except as 
hereinafter mentioned no patent shall be sealed after the expiration 
of the six: months' term of protection conferred under tbis Act by 
reason of the filing of the petition and specification, nor unless the 
applicant shall pay the fee for the sealing of the patent within ten 
days after the commi!;tsioner has sent to the applicant notice of his 
intent.ion to grant the same : Provided that where the sealing of 
any patent shall have been delayed by reason of opposition to the 
grant thereof, such ])atent may be scaled at such time as the com
missioner shall direct. 

28. Patent may issue after prescribed time in certain cases. 
When the sealing of the patent has been delayed from accident and 
not from the neglect or willful default of the applicant, then the 
patent may be sealed at such time not being more than one month 
aftc1· the expiration of the six months' term of protection herein· 
before referred to as the Governor shall direct ; and where the 
applicant for tbc patent dies during the continuance of such protec
tion, the patent may be granted to his executors or administmtors 
during the continuance of sur.h protection, or at any time within three 
months after the death of the applicant, notwithstanding the expira· 
tion of the term of such protection, a.nd the patent so gmnted shall 
he of the like force a.nd effect as if it had been granted to the 
applicant during the continuance of such protection. 

• 
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29. Patent to relate hack to filing of petition. Every patent to 
be issued in pursuance of this Act shall be signc<l arid sealed a11d 
bear date as the day of tho filing of the petition and specification 
as aforesaid, and allaH be of the same force and validity as if it had 
been signed and sealed on the d:.y of which it is expressed to be 
signed and sealed and bear date ; and after any patent shall have 
been signed and sealed, it shall not be necessary or material to' 
inquire or ascertain whethc:r any advertisement or notice directed 
by this Act shall haye been published, given, or sent as herein 
d il·ec tell. · 

PART IV. • 
• 

En·Ec1·, CoNDITIONs, AND ExTENSIOX oF PATENTS. 

30. Rigltts conferred by patent. Evet·y patent granted under 
this Act shall be in duplicate, and shall contain the title oi· name of 
the invention, with a reference to the specification, and shall be in 
the form in the schedule A. hereto, or as near thereto as the cir· 
cumstanees will permit, and shall, subject to the provisions of this· 
Act and to all such restrictions, conditiollB, and provisos as tho 

• 
commissioner shall deem necessary or expedient, and shall insert in 
such patent, confm· upon the patentee, his executors, administra· 
tors, and assigns, for the term of fourteen years, and for such 
further term, not exceeding seven years, as the Governor may grant 
under section 37 of this Act, the sole right of making, using, exer
cising, and vending such invention : Provided that np patent shall 
be coustrued to proltibit the subsequent use or sale of any article· 
once lawfully obtained, 

31. JJuplicate patent to he jilecl. One duplicate part of every 
patent issued under this Act shall be delivered to tho patentee or his 
agent, and the other duplicate part shall be filed in the patent-office. 

32. Prerogat-ive of crown preserved. Nothing herein contained 
shal.t extend to abridge or affect tlte prerogative of the Crown in 
relation to grantinc- or withholding the grant of any patent or let· 
ters patent ; and it shall be lawful for the Governor to direct tho 
commissioner to grant or withhold the grant of any patent or letters 
patent as aforesaid, or to direct the inset·tion in any patent issued 
under this Act of any restrictions, conditions, or provisos which the 
Governor may think fit, in addition to or in substitution for any 
restrictions, conditions, or provisos which would otherwise be 
inserted therein under this Act ; and it shall also be lawful for tho 
Governor to direct any specification filed unrlet· this Act, and in 

• 
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respect of the invention deso1·ibed in which no patent shall at the 
time of such direction have been granted, to be canceled, and there
upon the protection obtained by tho filing of sm,b specification shall 

cease. · . 
· 33', Conrlitions of patent. All pi\tents granted under this Act 

shall be made subject to the conditions .that the same shall be void 
if at any time during the te1·m thereby gr1mted it shall appear that 
the grant of.the patent was contrary t.o law orprejullici:,ll or incon
venient to the general public, or that the said invention was not ~ 
new and useful art, machine, manufacture, or ccmposition of matter, 
or a new and useful improvement on any art, machine, manufacture, 
or comnosition of matter, or that the said invention had been pub
licly t.,,.d or offered for sale within the said province prior to the 
date of such }>atent, or that the patentee was not the true and first 
invcntor.of the patented invention; or if the patent shall have bee~ 
granted .to him as a!;lsignee, legatee, executor, or administrator, then 
that he was not the assignee, legatae, executor, or administrator, as 
~he case may be, of the true and first .inventor ()f the patented 
invention, or if the specification does not correctly and fully 
describ!} and ascertain the nature and principle of the invention, 
alld in wbat manner it is to be mad~, used, worked or performed. 

• • 

34:. Patent to cease on non-payment of fees. All patents under 
this Act shall also be made aubject to the c()ndition that the same 
sball.be voi~, and that the rights and privileges thereby granted 
shall cease and determine at the expiration of three years from the 
date thereof, unless the patentee, his executors, administrators, o~ 
assigns, shl!.!l pay at the patent-office the sum of five pounds befor!) 
the expiration of such three years fr~m the date tqereof, and at 
the expiration of seve:p years from tho date thereof, unless the pa~
entee, his executors, ad~inistrators, or assigns, shll,ll pay at the 
patent-office the sum of five pounds before the expiration of such 
seven y ..:ars. 

35. Patented inv.ention may be us~il in foreign vessels. No 
patent for any invention granted after the paRsing of this Act shall 
extend to prevent the use of such invention in any foreign ship or 
vessel, or for the navigation of any foreign ship . or vessel which 
may be in any port of South Australia or its dependencies, or in 
any of the waters within the jurisdiction of any of the courts of 
the said province, where such invention is ·not so used for the 
manufacture of any goods or commodities to l;le vended within or 
exported from the said province or its dependencies : Provided that 

• 

• 

• 
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this enactment shall not extend to tho ships or vessels of any foreign 
State of which tho laws authorize subjects of such fo1·eign State 
having patents or tho like privileges for tl10 exclusive usc or exer
cise of inventions within its territories to prevent or interfere with 
the usc of such inventions in British ships or vessels, or in or about 
the. navigation of British ships or vessels while in the ports of such 
foreign State, or in tho waters within tho jurisdiction of its eou1·ts, 
where such inventions are not so used for the manufacture of goods 
or commodities to be vended within or exported from tho territo
ries of such foreign State. 
· 36~ Go·vernment may use patented invention. The Govern
ment may usc any invention patented under this Act, paying to 
the patentee such sum for the usc thereof as shall be agreed upon 
between the 'Government an'd. the patentee, or, in case of dispute, 
such sum as may be fixed by tWO arbitratorR, one of whom shall be 
appointed by the Government, and one by the patentee ; or, in case 
of disagreement between the arbitrators, by an umpire to be named 
by them before entering upo:t tho consideration of tho matter 
referred to them. 

37. Government may extencl term of patent. 'l'hc Governor, 
on petition by any patentee, or his executors, administrators, or 
assigns, presented at least six months before tho expiration of any 
patent, and on being satisfied th'lt tho }Jatcntee, .his executors, 
administrators, or assigns, have been unable to obtain duo remun
eration for the expense and labor of perfecting the invention, the 

• 

subject of the patent may, by order under his hand, to be filed in 
the patent-office, grant an extension of tho term of such patent for 
any term not exceeding seven years from the expiration of the term 
for which the patent was originally granted : Provided that tho 
Governor may require such petition to be advertised in such man
ncr as he shall think fit, and may hear any person desirous of oppos
ing such extension. 

PART v. 
r NEW p .A TENTS, DISCJ • .AIMERS, .ALTERATIONS .AND CoNFIRMATIONS. 

38. lVhen commissioner may grant new patent. 'Whenever any 
patent shall be deemed defective or inoperative by reason of insuf
fidcnt description or specification, or by reason of the patentee lla.V· 
ing cla.imccl as new more tl1an he hacl a right to claim, tho commis· 

· sioncr may, upou petition by the patentee, and upon being satislleu 
• 

• 
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that tho error arose from in au vcrtencc, accident, or mistake, 
without any fraudulent intention, ancl upon tho surrender of such 
patent and payment of tho fcc for that purpose spccificu in tho 
schedule ll. hereto, and tho filing of an amended 'description and . 
specification, to be filed in the like manner as hereinbefore provided 
with respect to applications for patents, grant to tho patentee, his 
l•xccutors, administrators, or asaigns, a new patent for tho same 
inl'cntion, for any part or the whole of tho then unexpired term for 
which tho original patent was granted. 

3!). ])isdaimer or memorandum of alteration miry be fllecl. 
Any patentee, his executors, administrators, or assigns, may, on 
}laymcnt of tho fcc for that purpose specified in tho schedule n. to 
this Act, and on obtaining the leave of the commissioner, file in the 
patent office a disclaimer of any part, either of the t.itlo or the speo
ific:1tion of tho invention in respect of which he it~ tho patentee, or 
tho executor, administ.ratm·, or assignee of the patentee, Htating 
the reasons for such disclaimer, or a memorandum of any alteration 
in such title or specification, not being such disclaimer or alteration 
as shall extend the exclusive right granted by tho patent. Such 
disclaimer or memorandum of alteration shall be attached to tho 
}latent or specification filed in the patent-oflicc, and a mcmoranuum 
thereof shall be ontercll upon tho patent in possession of the pat· 
entcc, his exccuto1·s, adminbu·ators, or as~ign~, and thereupon such 
disclaimer or memorandum of alteration shall be deemed and taken 
to be Jlart of tho patent or Rpccifieation in all courts in the said 
province : Provided that no such disclaimer or alteration shall, 
except, in proceeilings by scire facias, be receivable in evidence to 
support any patent in any action or Huit pending at tho time tlmt 

· such disclaimer or alteration was filed, or brought in respect of any 
infringement of any patent committed }lrior to the filing of such 
disclaimer or ml!morandurn of alteration ; but in every such action 
or suit, except as aforesaid, the original title and specification 
alone shall be given in eviilence, and deemed to be tho title and 
specification of tho invention for which tho patent Hhall l1ave been 
granted. , 

• 

40. Commissioner may require notices to be given. Tho com· 
missioner may require any patentee, his executors, administrators, 
or assigns, applying for a new patent, or for leave to file a dis
claimer or memorandum of alteration, to give such notices by 
advertisement or otherwise of his application as tho commissioner 
shall think fit, and may hear any person in opposition to such 

• 
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application. The filing of any disclaimer or memorandum of alter-
ation in pursuance of tho leave of the commissioner obtained under 
the last }lreceding section,shall, except in cases of fraud, be conclu • 

• sive as to the t·ight of the party to file such disclaimer or memoran. 
dum of alteration under this Act, aml no objection shall be made in 
any proceeding upon or touching such patent, specification, dis. 
claimer, or memorandum of alteration on .the ground that the party 
filing such disclaimer or memorandum of alteration had not sufli. 
cient authority in tl1at behalf. 

• 

41. JJJode of obtaining confirmation of invalitl patent. If in 
any suit or action it shall be proved, or specially found by the ver
dict of a jury, that any person who shall have obtained a patent 
for any invention or supposed invention was not the first inventor 
thereof, or of some part thereof, by reason of some other Jlerson 
having invented the same, or some part thereof, before the date of 
such patent, or if such patentee, his executors, administrators, or 
assigns, shall discover that some other person had unknown to such · 
patentee invented the same, or some part thereof, before the date 
of such patent, such patentee, his executors, administrators, or 
assigns, may petition the Governor to confit·m the said patent, or 
to gmnt a new patent in respect of such invention ; and it shall be 
lawful for the Governor to refer the consideration of the said peti
tion to commissioners to be appointed for that purpose in the man· 
ner hereinafter mentioned. . 

42. Appointment of comrnissionel's. The Governor may issue 
to three or more persons, of whom one shall be a judge of the 
Supreme Court, a commission reciting 8uch petition, and requiring 
and authorizing such persons, or any three of them, of whom the 
said judge shall be one, to meet at some time, not being less than 
two months from the publication of the said commission in the gov· 
et•nment Gazette, and at some place to be respectively '!xed in tho 
saicl commission, and then and there to consider the said petition, 
and to report to the Governor whether such confirmation should or 
should not be made. 

43. Notice of commission published/ caveat. Six weeks at 
least before the time named in the said commission for the consid· 
eration of any such petition as aforesaid, the petitioner shall cause 
to be publisht:d twice in the govemmcnt Gazette, and three times 
in some daily newspaper published in Adelaide, an advertisement of 
the contents of the said commission ; and any person having an 

. inte1·est in opposing the said petition shall be at liberty to enter a 

• 

• 
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c:wcat againRt the same at the office of the commissioner of patents 
aL any time not being less than one week before the time named in 
the 6aid commission for the execution thereof. . 

44. Commissioners to !tear all )Jarties and report. At the time 
nnd place fixed in the said commission for that purpose, tho com· 
missioners shall meet and proceed to consider such petition, and 
the petitioner shall be l1eard in person, or by his solicitor or agent, 
and may call witnesses to prove his case as stated in such petition, 
and the publication of the last mentioned advertisement as required 
by this Act ; and tho persons entering caveats shall likewise be 
heard in person, or by their solicitors or agents, and may also call 
witnesses ; and all witnesses shall bo examined upon oath or alli1·m· 
ntion (which oath or affirmation such commissioners as aforesaid are 
hereby authorized and 1·eqnired to ad minister) ; and thereup ... n, and 
upon hearing aud inquiry of tho whole matter, such commissioners, 
upon being satisfied that such patentee as aforesaid believed himself 
to be the first and original inventor, ancl .being satisfied that tho 
invention, or part thereof, has not been publicly and generally used, 
or offered for sale within the said province prior to the date of such 
1mtent, may report to the Governor their opinion that the prayer of 
such petition ought to be compHeu with ; whereupon tho Governor 
may, if he shall think fit, gmnt such p1·aycr; and the confirmed 01' 
new patent (as the case may be) shall thereupon be availablu at law 
and in equity to give to such petitioner the sole right of making, 
using, exercising, and vending such in~entiou as against all persons 
whomsoever, anything l!Cn•inbefore contaiued to the contl'ai'Y not
withstanding: Provided that any person party to any forrue1· suit 
or action tonl'hing the first patent shall be entitll'U to have notice 
in writing of the time and place fixed as aforesaiu for the first meet· 
ing of the said commissionurs to consiuer the said petition ; and 
aftel' any such report shall have been maue it shall not he mn.tcrin.l 
or nece8sary to inquire or n.sccrtain whether any such au vertisement 
ns last aforesaiu has or has not l1ecu published, ot· whether any:oawh 
notice as lasL aforesaid has or has not been given in tho manner 
hereinbefore directed. · 

45. lJ'IH're patent onl!J pm·tly assi[Jnc1l. 'Vlwn a patentee, his 
executors, administrators, 01' assigns, shall have assigneu a !)art only 
of his Ol' their interest in any patent, no petition or application under 
any of the preceding sections numbered respecti\·ely 37, 38, 3!J, :mel 
41, shall be allowed unless joined in by all persons having any }(•gal 
interest in the patent. . 

I. :l2 
• 

' 

• 

• 

• 
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• PART VI. 
• 

' 
·CAVEATS A:l\"'1> REvocATlo~ AXD AssrG!i.ME~""l' OF PATENTS. 

• 

- 46. Uaueat may be filetl. .Any intending applicant for a patent 
may file in tho patent-office, on payment of tho foe specified for 
that }Htrposc in tho schedule ll. het·cto, a document to be signed by 
him and containing a description of any in vent ion claimed by hin1 

as his own (with or without plans at his option), and giving an 
address within the City of Adelaide to which any notice by the 
uext following clause r;;quirc<l to Lc sent to him may be addressed ; 
such document, which r>ltall be called a caveat, may be amended by 
tho caveator, at any time within one year from the filing thereof, 
and shall, until tho expiration of such year, bo preserved in secrecy 
in tho patent-office, the commissioner being at liberty, however, to 
furnish copies of the same to the cavcatot·on payment of the prop~r 
charges for snch copies. 

47. In certain cases commissioner to seml notice. If at any time 
Lcfot·e the expiration of one year from the filing of any c:weat an 
application shall be made by any }Jet·son other than the caveator for 
a patl'ltt for any invention, and the commissioner shall consider that 
the gt·anting of such application may intcrfct"C with or affect the 
right of the caveator to obtain a patent fot· the invention <lese•·ibc<l 
in the caveat, the commissioner shall forthwith s1md notice thereof 
through the gcnc•·al post-office to the caveator at the address gi\'cn 
by him for that purpose. 

48. Patent may l;e 1'evol.:ed by [JOVtrnor. Every patcut shall 
he liable to he revoked hy the Go\'cruor upon the application of any 
person after the cxpimtion of three years fmm the gt·anting thereof, 
if it f'hall Le made to appear to tho Governor that neither tlw pat
entee no•· his assignee or licensee has, l.wfore the time of such 
application, used the patented im•ention to a reasonahlc extent for 
thc public benefit : Provide!) that the Go\·e•·nor may in his absolute 
disc1·ction rcfu:;e any such application upon such terms and conlli
tions as he may sec fit . 

4:9. Proceedings to revoke patent. 'l'ho Supreme Court of tllC 
saill province shall have jurisdiction to revoke and cancel any pat
c .... issued under this Act, upon a writ of scire facias, issued out of 
the said com·t; and in case any person having an interest in such 
patent shall not reside in the said province at the time of the issue 
of ~:~uch writ, it shall be suflicicnt as against such person to file such 
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writ in the oflice of the Supreme Court, :mu sei·ve notice of suoh 
filin" at }1is last known place of business or residence within the 
saitprovince (if any), and if no such place can he found, thc1: to 
gh·e notice of such filing by advertisement, or otherwise, as tho 
said court may in each case direct. 

50. Patent may be file(l in tllC Supreme Court. Any person 
desiring to impeach a patent issued under t.his .Act may olJtain from 
the patent-office a copy of the patent, and of the petition, dcclara· 
tion, specification, and drawings thereunto relating, certilieclundct• 
the seal of the J>atcnt-office and the hand of the commissioner, and 
may file the same in the ofiice of the said Supreme Court to be hchl 
of record therein, 

51. Certificate of juif.qmcnt to be .filed. A ce•·tificate of the judg
ment voiding any patent shall be filed in the patent-office by the 
l>rosccntot· on the writ of scire facias, au.l shall he noteu on the 
duplicate patent in the patent-oflice, and thereupon the patent shall 
lw and be held to have been void and of no effect from the time of 
tho g•·ant thereof. . 

5:?. Assignment of patent. Every patent shall be assignable 
eithe1· as to the whole interest of the patl•ntec, his executors, admin
istrators, or assignR, or as to any part of such interest by instrument 
in writing under the hanu of the assignor or his ngcnt thereunto 
authorized in writing ; and every such assignment shall he in dupli
cate, and shall be registered by deposit of one duplicate part in tho 
l>atent-oflice. Every assignment shall be deemed null and void 
against any subsequent assignment for valuable consideration, unless 
such prior assignment shall be n•gistereu before the registration of 
the subsequent assignment. 

~!ISCELLAXIWUS PJtOVISIO,.S • 
• 

' 
53. Patent;., J:c., to be open to public inspection. All patents, 

specifications, dmwings, mmlcls, disclaimers, aml other J>:ipcrs, 
except caveats, filctl in the patent-ofiice, shall be open to the inspec
tion of the public, subject to such regulations as the Go\·ct·nor may 
make in that behalf. 

5!. Fees. The fees mentioned in schellule n. to this Ar.t slmll 
be paid in respect of the several matters and things therein respec
tively refcrrctl to. Such fees s113ll fot·m }>art of the general re\'enuo 

• 

• 

• • 

' 

• 
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o£ the said province, and be paid, applied, and disposed of accord. 
ingly. 

55. Oommissioner ,may C01'1'ect clerical errors. No patent or 
other instrument under this Act shall be invalidated by any clerical 
error in the framing or copying thereof, but any such error may be 
corrected by or under the authority of the commissioner. 

56. Lost patent. In case any patent be lost or destroyed, any 
person entitled to tmch patent may obtain from the patent-office, on 
payment of the proper fee, a copy of snch lost or destroyed patent, 
to be certified under the seal of the patent-office. 

57. Declarations, bcfm·e 1olwm to be made. Every declaration 
under this Act may be made before tlJC commissioner or any justice 
of the peace or notary public in South Australia; or if the declara· 
tion shall be made out of the said province, then before :my person 
who, in the country in which the declaration is made, shall be 
authorized to administer an oath. 

58. Licensed patent agents. It shall be lawful for the commis
sioner, with the sanction of t.he Governor, to license fit and proper 
persons to be patent agents for transacting business under the pro
visions of this Act, and upon proof to his satisfaction of the mal· 
feasance or incapacity of any such licensed patent agent, or on non
payment of any annual fee for any such license, as prescribed by 
~;checlulc B. hereto, and with such sanction as aforesaid, to revoke 
any such license. Before gmnting ·any such license the commis· 
sioner shall receive bond from the person to be licensed in the sum 
of five hundred pounds, with two sureties each in the sum of two 
hundred and fifty pounds, conditioned that such person shall duly 
and faithfully act in the capacity of a licensed patent agent, in 
~ccordance with the provisions of this Act, and shall also adminis
ter to such person the oath following :-

• 

I, A. D., do eolernnly swear that I will faithfully nnd to the best of my ability exe-
cute anti perform all such business or duties as may be entrustcu to or imposeu upon 
me ns a licenseu patent agent. So help me Gou. 

, 59. Certificate of correctness ,o false and negligent certificate. 
'l'he commissioner shall not rcc!live any petition, disclaimer, memo· 
randum of alteration, caveat, assignment, or other instrument under 
this Act, unless there shall be indorsed thereon a certificate that the 
same is correct for the purposes of this Act, signed by tlJC applicant 
or the principal party filing such instrument, or by his solicitor, or 
by a patent agent licensed under this Act, or by a land broker lie· 
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ensed under the provisions of the "Real Property Act of lBGl," 
or any Act substituted therefor ; and any person who shall falsely 
and negligently certify to the conectness or any such instrument 
shall incur a penalty therefor not exceeding fifty pounds, to l1e 
recovered by any person before two ot• more justices of the }leace 
in a summary manner. 

60. In actions for it!fringements/ particulars of breaches ancl 
olljections. In any action for tho infringement of :~ patunt the 
plaintiff shall deliver with his declaration partieular~ of the breaches 
complained of in the said action, and the dcfcJ11lant on pleading 
thereto shaH deliver with his pleas, and the pi'Osecutor in any pro
ceedings by scire facias to revoke :w<l cancel any patent tshall 
deliver with his declaration, particulars of :my objections on which 
he means to rely at the trial in support of tlw }Jicas in the said 
action, or of the suggestions of the said deelaration in the JH'Occed
ings by scire facias respectively ; and at the t1·ial of t-tuch action or 
proceeding by scire facias no evidence shall be allowed to be gi vcn 
in support of any alleged infringement, or of any objection impeach
ing the validity of such patent, which shall not be contained in the 
particulars delivered as aforesaid : Provided al wayR, that the place 
or places at or in which and in what manner the invention is 
alleged to have been used or ofil•red for sale in the said province 
prior to the date of the patent shall be stated in such particulars : 
Provided also, that it shall and may be lawful for auy judge at 
chambers to allow such plaintiff, or defendant, or prosecutm·, 
respectively, to amend the particulars delivered as aforesaid upon 
such terms as to snch judge shall seem tit: Provided also, that at 
the trial of any proceedings by scire facias to revoke and cancel a 
]>atent the defeudant shall be cntitll•d to begin and to give evi
dence in support of such }latent ; and in case evidencll shall he 
adduced on the part of the prosecutor impeaehing the validity of 
such patent the dufendant shall be entitled to tlw reply. 

61. Pm·ticulars to be 1·egarded in taxing costs. In taxing the 
costs in any action commenced after the passing of this Act for 
infringing any patunt, rt•gard shall be had to the part of such case 
which has been proved at the trial, which shall be certified by the 
judge Lefore whom the case shall be tried, and the costs of each 
part of the case shall be given aceording as either party has suc
ceed!Hl ot· fail!!u therein, regard Luing had to the particular~ of 
objections and breaches as well as the counts in the declaration, and 
the plaintiff and dufendant respectively ~;ball not be allowed any 

• 

• 
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costs in respect of any particular unless certified by the judge be foro 
whom the trial was had to Jmvo been proved by such plaintiff or 
defendant respectively, without regard to the general costs of ti1e 
cause ; and it shall be lawful for the judge before whom any such 
a!Jtion shall be tried to certify on the record that the valiuity of tho 
patent in the declaration mentioned came in question j ana the 
record with such certificate being given in evit.lence in any suit or 
action for infringing the said patent, or in any proceeding by scire 
facias to revoke and cancel the patent, shall entitle the plaintiff in 
any such suit or action, or the defendant in any such pmceeding by 
scire facias, on obtaining a decree, dect·etal order, ot· final judgment, 
to his full costs, charges, and expenses, to be taxed as between 
attorney and client, unless the judge making such decree or orllcr, 
or the judge tt·ying such action or pmcceding, sl • ..:.ll certify that 
the plaintiff or defendant respectively ought not to Lave such full 
costs. 

62. Register of Patents. There shall be kl'pt at the patent-office 
a book or books to be called the "Register of Patents," wherein 
shall be entered and recorded, in chronological order, all patents 
granted under this Act, the deposit and filing of specifications, dis
claimers, and memoranda of alterations filed in reSJlect of patents, 
all amendments in specifications and patents, all assignments, con
firmations, and extensions of patents, the expiry, determination, 
vacating, revoking, or canceling of patents, with the dates thet·eof 
respectively, and all other matters and tllings affecting the validity 
of patents as the Govcmor may direct ; and such register or a copy 
thereof shall be OJWn at all convenient times to the inspection of 
the public, subject to such regulations as the Governor may make 
in that behalf. 

63. Register of Proprietors to be kept. There slmll also be kept 
at the patent-oftice a book or books entitled "The Register of Pro
prietors," wherein shall be entered every assignment of a patent, or 
of any share or intet·est therein, every license under a patent, and 
the place or <listt·ict to which such license relates, with the name or 
names of every person having by assignment any tmteut, or any 
slmre or interest in any patent, or, Laving. any license, the uate of 
his or their acquiring such }latent, share, interest, or license, and any 
other matter or thing relating to or affecting the proprietorship in 
such patent or license ; and a copy of :my entry in such book, cer
tifi<lll under the seal of the patent-office, shall he given to any per· 
son requiring the same, and sl1all be prim£1 facie evidence of the 

• 
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proprietorship or assignment of such patent, or share or interest 
therein, or lieense as therein expressed: Provided alw~ys, that until 
such entry shall have bonn made the grantee or grantees of the 

11atent shall be deemed and taken to be the sole and exclusive pt·o· 
Jlrietor or proprietors of such patent, and of all the licenses and 
l)l'ivileges thereby given and granted, and such register, or a copy 
thereof, shall be open to public inspection, subject to such rt•gula
tions as the Governor may make. . 

6!. Expungement, d';c., of entries in Register. If any person 
sh:1ll deem himself aggt·ievecl by any entry made under color of this 
Act in any such register as aforesaid, he may apply to the Supreme 
Court, or any jndge thereof, for an m·det· that such entry may be 
expunged, vacated, or varied, and stwh comt or judge may thereupon 
make such order as to the expunging, vacating, or varying of such 
entry, and as to the costs of such application, as to auch court or 
judge shall seem fit; and the officer having the custody of such 
register shall, on the production of any such ot·der, expunge, vacate, 
or vary such ent.ry in accordance with the order. 

65. Falsification or forgery of entry. If any person shall will· 
fully make ot· cause to be made any false entry in any such register, 
or shall willfully make or fot'ge, or cause to b~ made or forged, 
any writing falsely purporting to be a copy of any entry in any such 
register, or shall pt·otittce ot· tender, or cause to be produced or 
tendet·cd in evidence, any such writing or any such falsll entry, 
knowing the same to be false or forged, be shall be guilty of a mis
demeanor, and shall be liable to be imprisoned for ::my term not 
exceeding five years. 

66. Puni.~hment on false oat!t or declaration. Every person 
"ho shall make any false oath or declarution under this Act shall 
be guilty of a misdemeanor, and shall on conviction be liable to 
impt·isonment, with or without hard labor for any period not exceed
ing fi vc years. 

67. Penalty for tmautlwrizecl ttse of name of patentee, cf:c. If 
any person shall write, paint, print, mould, cast; carve, engrave, 
stamp, or otherwise mark U}lon anything made, used, or sold by 
him, for which he has not or shall not h:we obtained a patent, the 
name or any imitation of the name of any other pct·son who has or 
sb:J.!l have obtained a patent for such thing without leave in writ· 
mg of such patentee, his executors, administrators, or assigns, or if 
any person shall, upon such thing not having been purchased from 
the patentee, his executor~, administrators, or assigns, or some pel·· 
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son who pm·cl1ased it from or under such patentee, his executors 
admini~trat01·s, or assigns, or not having bad the license or conseu~ 
in writing of such patentet, his executors, administrators or assigns 
write, paint, pt·int, mould, cast, cal'\'e, engrave, stamp, or othcrwis~ 
mark the word "patent," the words "lcttct·s patent," or tho words 
a By the Queen's patent," or any '.vords of the like kind, meaning, 
or impot·t, with a view of imitating 01' counterfeiting the stamp, 
mark, or other device of the patentee, his executors, administrators, 
or assigns, or shall in any othet· manner imitate or counterfeit the 
stamp, mark, ot· other device of the patentee, his executors, admin· 
istrators, or assigns, he shall for evc1·y such offeme forfeit and pay 
the surn of one hundred pounds, one half to Her :Majesty, lwr heirs 

• and succcssot·s, and the other half with full costs of suit to any per· 
son who shall sue for the said penalty, by action of debt, ot· in a 
summary manner before any two justices of the peace of the saiu 
province : Provided always, that nothing herein contained shall 00 
constmed to extend to subject any person to any penalty in reHpect 
of stamping or in any way marking the wot·d "patent" upon any· 
thing in respect of which the patent before obtained shall have 
expired or otherwise determined. 

6S. Proceedin,qs bej'ore,justices. The pt·oceedings befor~; justices 
shall be condn0tcd as appointed by and shall be regulated uud~r 
the Ot·dinance Nu. G of 18.30, entitled "An Ordinance to facilitate 
the performance of the duties of Justices of the Peace out of Ses· 
sions with respect to summary convictions and orders." 

69. 'Nonpa!;men& of petwlty. In every ease of the adjudica
tion of a fine or pecuniary penalty or amends under this Act, and 
of the non-payment of such fine or pecuniary penalty o1· amends, 
any justice of the peace may commit the offender o1· person making 

• 
default in payment to any jail in the said province for any time not 
exceeding three calendar months, the imprisonment to cease on pay· 
ment of the sum and cos~s due; but this section shall not afiect any 
remedy for the rcnovery of any fine or pf~cunilll'y penalty or amounts 
under the said Ordinance No. 6 of 1850, or any other ortlinancc or 
Act. · 

70. Appeal. Thct·e shall be an appeal from :wy Ol'der of justices 
of the peace made undet· the provisions hereinbefore contained, or 
from any order of justices of the peace dismissing any infol'llJation 
laid under this Act, 01· from any conviction by justices for any 
offense agc.tinst this Act, which appeal shall be to the local coUl't of 
Adelaide of full jnrilluiction only, and the proceedings in such 
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appeal shall be conducted in manner appointecl by the said Ordi
nance No. G of 1850 for Appeals to Local Courts, b.nt the local 
court of Adelaide aforesaid may mako such orde1· as to payment ot 
costs of appeal tlll such court shall think fit, although such costs may 

exceed ten pounds. 
71. Local court may state a case .for Supreme Court. h shall 

be lawful for tho local court of Adelaide, upon the hearing of any 
appeal under the last preceding section, to state one or more special 
case or cases for the opinion of the Supt·emo Court and tho Supreme 
Court shall hear and decide such special case or cases according 
to the practice of tho Supreme COtut on special ca$CS ; and the 
Snprcmc Com·t shall make such m·der as to the costs of any such 
special case as to the said court shall appear just; and any two or 
more justices, or the local court of Adelaide, shall make an ordet' in 
respect of the matters referred to the Supreme Court, in con
formity with tho certificate of the said Supremo Cout·t, or of any 
judge thereof, which order of the justices of the peace or local court 
shall be enforced in manner provided by this Act fot· tho enforce
ment of orders of justices of the peace ; and, save as herein pro. 
vhlcd, no order or proceeding of justices or of any local court made 
under the authority of this Act, shall be appealed ag9.in'lt or removed 
by certiorari o1· othen\'iso into the Supt·eme Court of the said 

• provmcc. 
· 72. IJrjinition clause. In the con3truction of this Act tbe fol-
lowing expressions shall have the meanings hereby assigned to them 
unles~ such meaning shall be rcpugnan~ to or inccmsistent with the 
context: "patent" shall mean lcttcr·s patent granted undct· this Act; 
"patentee" shall mean a person to whom a patf.llt shall have been 
gmntcd under this Act; "commissioner" shall mean th(l commis
sioner of patents. 

SCilEDULE A. 
' 

' 

VtcTOniA, by the grace of God, of t!Ja United K:rigJom of Gre.\t D1•ituin unJ Ire
lund Queen, Defender of t:10 Fait:J, to all to wlom t~ese prcs~nts sh,\!1 come, 
greeting: 

Wherc11s , of , hnth, by his petition, represented unto ua tb:1t ha is [or 
, of , i$ or wns) t:1e tr:HJ and lirst inl'entor of a certain iu\'(mtion fJr 
, and that the sume has not been publicly used or o!l'areJ Cor S>llC within tho 

province of South Austm!i!\ mo~e thaa t'Velvo mont!1s prior to the J:~te of tho said 
petition [and that the sni.l is tha n55igm•e, leg~tee, c:~:cc!ltor, or nd:nini3trator, 
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as the ca.•e may b~, of the snit! ), and hath, therefore, humbly prayed for letters 
patent for the sole making, using, exercising, and vending of tho snit! iuvention 
within our said province for the te1·m of fourteen years, pursuant to "The Patent 
Act, 187'1 :"And whereas the said hath correctly and fully described and ascer
tained the nature nod principle of the ~aid invention, and in what manner the sarue is 
to be made, used, worked, or performed, by a ~pecitication in writing under his hand, 
nnd bas caused the same to be duly filed in the pntent office of our said province on 
thtl llny of , IS : And We, being willing to give encouragement to all 
arts nnd inventions which may be for the public good, are graciously pleased to con
descend to the petitioner's request: Know ye, therefore, that 11·c of our especial 
grace, certain knowledge, and mere motion, have given and granted, and by these 
presents for us, our heil·s uml successors, do give nnd grant unto tho said , his 
executors, administrators, and assigns, our special license, full power, solo privilege, 
and authority, that. he, the said , his executors, admioi,;trators, and assigns, nnd 
e1·ery of them, l>y himself and themselves, or l>y bi3 nnd t.h~ir deputy or deputies, scr. 
vants or a~cnts, or such others us the said , his executors, administrators, or· 
n~signs, shall nt any time agree with, and no others, from time to time, nnd nt all 
times hereafter during the term of ycnrs herein expressed, shnll nnd lawfully may 
nml;e, use, exercise, nnd vend hi~ said in>ention within our said province•, in such 
manner ns to him, the said , his executors, administrators, and assigns, or any 
of them, shall in his or their discretion seem meet ; nncl thu' he, the said , hi> 
executors, administrators, and ns~i~ns, shnll and lawfully may have and enjl)y the 
whole profit, benefit, commodity, und udvantngc from time to time coming, growing, 
accruing, ancl arising by reason of the said invention for nncl during the term of years 
herein mentioned, tCl ha1·e, hold, exercise, nnd enjoy the said licenses, powers, privi· 
leges, and advantages herein before granted or mcntionetl to l>c granted to the saicl 

, his executors, administrators, and assigns, fo1· nud duriug and unto the fnll 
end and term of fourteen years from the dny of , A. D. , according 
to the statute iu such case made uud provided ; and to the end that he, the said , 
his executors, administrators, and assigns, nnd every of them, may have and enjoy the 
full benefit nnd EOlc usc and exercise of the said im·cntion, according to our gracious 
intention hcrcinl>efore declared, we do by these presents for us, our hcit·s and sue. 
ccssor~, require nntl strictly command nil and every person nnd persons, bodies politic 
and corporate, nllll all other our subjects whatsoever, of what estate, <tuality, degree, 
name, o1· condition soever they be, within our 8nid province, that neither they nor any 
of them, at auy time dul"ing the continuance of the said term of fourteen years hereby 
granted, either directly or indirectly, do make, n,;e, exercise, or ,·enci the said inven
tion, or any pnrt of the same, so attained unto by the snit! ns aforesaid, nor 
in anywise counterfeit, imitate, or rescml>lc the same, nor make or cause to be made 
nny addition thc1·cunto, or suiJtraction fmm the same, whereby to pretend himself or 
themselves the inventor or n1ventors, devism· or devisers thereof, without the consent, 
license, or agreement of the said , his executors, ndmiuistmtol'l', or assign~, in 
writing under his or their hnnds or seals first hnd and obtained in that bchnlf, upon 
such pains nnd penalties ns can or may be justly inflicted on HUch offenders fo1· their 
contempt of this our royal command, and iurther to be answernhle to the said 1 

his executors, ndministrntors, and assigns, according to law for his and their dama;;cs 
thereby occasioned: And, moreover, we do b,v these presents, for u~, our heirs and 
llllcccssors, will and command all and singular the justices of thll pence, sh~rifT~, bail· 
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'if constables and all other officers and ministers or us, our heirs and successors for 
I J, . t 
the time being, that they o~ any of them do not nor sbnll at any time ~uring the said 
term hereby granted in anywise molest, trouble, or hinder the said , his execu
tors, administrators, and assigns, or any of them, or his or their deputies, servant&, or 
agents, iu or about the duo and lawful use or exercise of the aforesaid invention, or 
anything relating thereto: Provided always, and these our letters patent arc and shall 
be upon this condition, that if at nny time during the said term hereby granted it shall 
appear that this our grant is contrary to law, or prejudienl or inconvenient to tho 
general public, or that the said invention is not a new nod useful art, machine, man
ufacture, or composition of matter, or a new and useful improvement on any art, 
machine, manuf11cture, or composition of matter, or that the said invention has been 
publicly used or offered for side within our said province prior to the date of these our 
letters patent, or that the said petitioner is not the true nnd first inventor thereof [or 
tho assignee, legatee, executor, or udministrator, a.q the case may be, of the true and 
first inventor thereof], oP if the said specificution, filed as aforesaid, docs not correctly 
nnd fully describe uml uscertain the nature and p1·inciplo of the said invention, nnd in 
what manner the same is to be made, used, worlwd, or performed, or if the said , 
his c~ecntors, ndministrators, or ussigns, shall not supply or cnused to be supplied for 
our servir.e all such articles of the said invention as he or they shall be required to 
supply l.ty tho otlicerd or commissioners administering the department of our scn·~ee, 
for the use of which the same shall be required, in such manner, at such times, and nt 
or upon such rcttsonnblc pl'icc~ und tenus us shall be settled for that purpose by tho 
tnid ofliccrs or commissioners requiring the Dame, then nnd in any of the ~aid cases 
thc>e om· letters patent shall fo•·thwith ~case, dt•to?rmine, nnd be uttcl'ly void to nil 
intents nnd purposes, anything hereinbefore contained to the contrary thereof in any· 
wise notwithstanding: Pt·o,·ide also, that these our letters patent or anything herein 
cont11ined, shall not extend or be construed to extend to give pri\'licge unto the said 

, his executors, ndministratot·s, and assigns, or nny of them, to use or imitate 
anv in1·ention or work whutsoe\'et· which hath heretofore been found out or invented 

• 
by ~ny other of our subjects whtttsoever, und publicly used or exercised, unto whom 
onr like letters patent or privileges have been already granted for the sole use, exer
ei~e, ami benefit thereof, it being our will und pleasure that the said , his cxecu
tord, auu1inistrutors, and assigns, und nil and every other person nnd persons to whom 

• 

like letters patent or privileges hnve been nlrendy gi'Untcd us uforesaid, shuli distinctly 
usc and practice their several inventions by them invented and found out according to 
the true intent nnd meaning of tho same respective letters patent, nnd of these 
presents: Pt'ol·idcd likewise, nnd these our letters patent are upon this expreos condi
tion, that the same slmll be void, und that the rights nod privileges hereby gt·auted 
shall cease and determine nt the expiration of three yenrs from the date hereof, unless 
the said , his executors, administrators, or assigns, shall pay nt the snid patent· 
office the sum of five pounds before the day of. , A. D. 18 and 
further upon corulition thnt the ~ume letters patent shall be Yoid, and the said rights 
and privileges cease and determine at the expiration of seven years from the date 
hereof, unless the said , his executors, ndministrutors, or assigns, shall pny at 
the said patent-office the sum of five pounds before tho day of , 
A. D, 18 : Provided that nothing herein contained shall prevent tho granting of 
liL'Cnscs in tho manner and for the considemtions in and fo1• which they may by lnw 
be granted; nnd lastly we do by these presents for ug, our heil·s nud successors, grant. 

• 

• 

• 
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unto the snid , his executors, administrators, nnd assigns, that t.hesc our Jette~ 
pntcnt or the filing thereof shnll be in and by all things good, firm, valid, sufficient 
and effectual in the law, according to tho true intent nnd meaning thereof, and shall 
be tnken, construed, and adjudged in the most favorable and beneficial sense, for tho 
best advantage of the said , his executors, administrators, nnd assigns, ns well 
in all our courts of record ns elsewhero, and by all and singular tho officers nnd min. 
isters '!'l'hatsoever of us, our heirs and su~ccssors, In this our said province, nnd 
amongst all and every tho subjects of our heirs and successors, whatsoever and wlll're. 
soever. Iu witness whereof we have caused these our letters patent to be made pat. 
cut this tlny of , A.D. , and to be scaled with the sea! of the said 
patent-office, and bear date as of the said day of 1 A.D., in the ycnr 
of our reign, 

• 

SCIIEDULE B. 

(.As Amended by Act of1881.} 

Fees to be paid in rcsput of tl!c several mailers ltcrrunder sptcijied :-

On filing every petition ..•• e • • 0 o I I I 0 I t I I I I I I ' I I I I I I I I I • I I I I I 0 0 0 0 

On grnnt of pntcnt .•.•••••.•• , ••••..••••••.••••••••••••••••••••••• 
On every patent before the expiration of three years from its dat.:.,., ... 
And before the cxpil·ation of seven years......... • •.••••••••••••.••• 
For taking any dcclurntion .••.••••.•••.•.••.•.•.••••••••••••••••••• 
}'or every certificate of filing ••.••..••••....••.•••.••••••••••••••••• 
On filing every amended or substituted specification .••• , •.• , , , ... , •.... 
On lodging objections ugainst grant of patent ...•••••••• ,. , , ......... .. 
On e\·cry sutnntons to \\'itncsscs ..••••• , ••••.•••..•••••••••••.••••••• 
On hearing of every oppo~cu application •• , •••• , ••..•..•• , ••• , •.•• , ... 
On filing duplicate pntcnt .•••.•••••••••••.•••..••.••••••••••••••••• 
On cxtentiotl of patent ..••..••.•••.•••.•....•••.••••••••••••.• , .... 
On granting new patent und~r Part V .............................. .. 
On filing every disclaimer or memorandum of alteration ....... , •....•..• 
On confirmation of inYulid patent ...•.. I •• , ••• 0 0. 0 0. 0 •••••••••••••••• 

On filing ca\·ent under pnrt VI ..•...•••••• I ••••••••• I •••••••• o •••••• 

On ntncnding nny caveat .... o ••• I •••••• 0 •• o •••• o o ••• lo ••••••••••• I •• 

}'or every office copy (including the sen!) per folio of 72 words ••• , ..... .. 
On filing every certificate voiding a patent .•••..••...•.•.• 0 o •••••••• 0 0 

On deposit of any assignment of patent.,, ......................... . 
On every search, including inspection .••••..• 0 •• o. I •••• I. I •• I •••• , ••• 

.Annual fcc for license to patent agent ..••. I. I •••••• I 1 ••• I •••••••• I ••• 

From Cm·pm. Pat. Law of Worlcl, 466, 

£ 3, cl. 
2 10 0 
1 1 0 
2 10 0 
2 10 0 
0 8 6 
0 2 6 
1 0 0 
0 10 6 
0 0 0 
1 0 0 
0 6 0 

20 0 0 
10 0 0 

2 10 0 
50 0 0 
1 0 0 
0 10 6 
0 0 6 
0 li 0 
1 0 0 

0 2 6 
6 0 0 
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• 
An .Act to amend "The Patent Act, 1817'." No. 201, 1881. 

Preamble. 'Whereas it is dusirablo to amonJ "Tho Patent 
Act, 1877 ," by affording g1·eatur facilitiu!l for tho obtaining of 
patents llo it therefore enacted hy tho Governor of tho IJ1·ovinco 
of South Australia, with tho advice and consent of tho I .. cgi.slativo 
Council aml House of Assembly of tho said province, in this present 
l'ar!iament assemblcu, as follows : 

1. ·Short title. This Act may be for all purposes citeJ as "Tho 
Patent Act Amendment Act, 18tH." 

2. Incm'}Joration. This Act and" Tho Patent Act, 1877," except 

80 far as tho same is altered by this Act, shall be incorpomteJ and 
rcatl and construed together. 

3. Petition for patent. Every petition for a patent shall be 
addressed to tho commissioner, and shall bo accompanied by a 
declarat-ion by tho applicant, 01' his duly authorized attorney or 
agent, that the several allegations containcu in tho petition arc true, 
and stating that tho persoP. ;u;1king the declaration verily believes 
that the inventor montioiwtl iu tho petition is the true and first 
inventor of the invention for which the patent is sought. 

4. Reqw'sites of specifications. For the purposes of section lG 
of the said Act, it sl1all be suflicient, whethe1· the inventor he alive or 
not, if the specification therein mentioned be signed by the appli
eant, or his July authori:r.cd attorney or agent, and if such signature 
be attested as provided in tho said section. 

&. Exltibition not [Jround j'or rcjitsin[J patent. The mero fact 
of any inventor having exhibited or tcstctl his invention, either 
publicly 01· privately, shall not in itself be deemell any ground for 
refusing him a patent, or justify any other }JL'rson in using such 
invention, provided that sueh exhibiting must have been within six 
months of tho date of the inventor filing his petition for a patent. 

6. Sclwclule oj'jees. Tho fees mentioned in the scheuule of this 
Act shall be paid in respect to the several mattc1·s and things therein 
rm•peetively referred to, in lieu of tho fees mentioned in schedule B 
of the Patent Act, 1877. Such fees shall form part of tho general 
l'CVCUUO of tho said province, anu be paid, appJietl, anu disposed of 
accordingly. [N'on:.-Sce cml of 1S7i .-\ct.] 

7. Repeal. Section 14 of the saiu Act is herelly repealed. 

• l~rom (}arpm. l'at. ;L, ojlVorld, 403, 

See also AusTRAUSIA, 
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Law of July 30, 1878.* 

SECTIOX I. 

GEXERAL PROVISIOXS. 

. ARTICLE 1. Every Spaniard or foreigner wl10 intends to estab· 
Jish or has established in the Spanish dominions a new branch of 
industry shall have the exclusive right to work the same dm·ing a 
certuin number of years, subject to the rules and conditions laid 
down by the present law. 

I AnT. 2. 'l'he right referred to in the precetling article slmll be 
acquired by ohtaining from the Government a patent of invention, 

I 
' 

AnT. 3. 'l'he following objects shall be patentable :-
1\Iachinery, apparatus, instruments, processes, or mechanical or 

chemical operations, being entirely or partly a new and original (i.e., 
the applicant's own) invention, or which, without fulfilling these 
conditions, havo not been established or executed in the same way 
or form in tho Spanish dominions. 

New industrial products or results :obtained by new or known 
means, provided their working tends to establh.1h a new industry in 
the country. 

AnT. 4. Patents lun-ing for their objects products or results 
mentioned in the second paragraph of the previous article shall not 
prevent other patentees of objects mentioned in the first t>at·agraph 
from obtaining the sa:me prod nets or results. 

Atn. 5. Objects which are not known, nor l1ave been execute<l, 
or worked in the Spanish dominions or abroad, shall be considered 
as new according to article 3 of this law. 

Atn. 6. '!'he right which is confern•d by tlte patent of invention, 
or as the case may be, the right derived from the application, can 
be transferred entirely or partly by the varioua ways established by 
our laws relating to private property. 

AnT. 7. A patent of invention can he gt•anted to one person or 
to several, or to a society, whether they be nati\'cs or foreigners. 

*Another translation of this law, dif
fering slightly from that gh·en in the 

text, mny he found in 26 Put. Off. Gnz. 
108, 
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Ar.r. s. All patents !!hall be considerecl as granted, not only for 
tho Peninsula and adjacent islands, but also for the provinces 
beyond the sea. 

Anr. 9. 'fhe following shall not be the objects of patents :-
(1.) 'l'he result 6r product of the machines, apparatus, instru

ments, proccss<'S or operations mentioned in the first paragraph of 
article 3, unless they are contained in the seconu paragraph of tho 
same article. 

(2.) 'l'he use of natural products. 
(3.) Scientific principles or discoveries, so far as they arc of a 

mere speculative nature, and are not likely to be applicable to 
machinery, apparatus, instruments, y)rocesses, or mechanical or 
chemical operations of a practica~ industrial nature. 

(4.) Pharmaceutical or medical preparations of all sorts. 
(5.) Schemes or combinations of credit or finance. 
Anr. 10. No patent shall be delivered for more than one object 

of industry. 
Anr. 11. Patents of invention shall be delivered without prl'vi· 

ous examination as to novelty or utility, and must not therefore be 
considered in any case as a dedaration or certificate of the novelty 
or utility of the object to which they refer. Qu!llifications of this 
nature concern the person interested, who must act on his own 
responsibility, and will be subject to the consequences resulting 
from the provisions of the present law. 

SECTION II. 

TuE DuRATION OF PATKSTS A"SD TilE Gov .ER"S:IIE~'l' FEES. 

Anr. 12. 'fhe duration of patents of invention shall be twenty 
years without prolongation, if they l1ave for their object new and 
original inv~ntions. The duration of patents for all objeets that arc 
not original inventions, or being so, are not new, shall only be ti vc 
years without prolongation. 

Nevertheless, patents shall be granted for ten yea~s for all crigi· 
nal inventions, even when the inventor has obtained a patent ior 
the same object in one or more foreign countries, provided he 
applies therefor in Spain before the expimtion of two years from 
the obtaining of the first foreign patent. 

Anr. 13. For working a patent there must bee paitl in Govern· 
ment paper au annual and progressive tax, as follows: 10 pesetas 
for the first year, 20 pesetas for the second ye:ll', 30 pesetas for the 

• 

' 
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third year, and so on to tho fifLh, tenth, or twentieth year, when 
the tax will be respectively 50, 100, and 200 JlOsetas. 

Am·. 14. The annual taxes mentioned in the previous a1ticle 
shall be paid in advance, and they will i11 no case be dil'pensed 
wi~. -

SECTIO!i III. 

!"Oltll.\LITIES l'Olt TilE GRANT OF PATENTS. 

AnT. 15. Every person who desires to obtain a patent shall 
deliver at the oflice of tho secretary of the civil government of the 
province in which he is domiciled, or at that of any other province 
where he elects domicile for this purpose:-

(1.) A petition to the ministel' of commerce, in which he indicates 
a single object for the patent, stating whether tho said object is a 
new and original invention, or twt, and the domicile of the appli· 
cant, or his attorney. In the latter case the power must be annexed 
to the potition. It must contain _neithm· conditions, rcstl"iotions, 

• 1101' reSCI'\'3t10nS. 
(2.) A specification in duplicate, in which shall be dcRcribcd the 

machine, appamtus, instrument, process, or mechanical ol' chemical 
operation forming the object of the patent, all with the greatest 
pos:;ihlo clearness, so that there can at no time l~e the least doubt as 
to the ohjcct or the p:u'ticular represented to be a new and original 
invention, or as to its not having been practiced or established in 
the same mode or form in Spain. At the foot of the specification 
thc1·e must be a note expressing clearly, distinctly, and }l:ll"ticularly 
which part., piece, movement, mechanism, opemtion, process, or 
matter is claimed as the object of the patent. The patent will 
dqwnd enth·cly on the contents of the 11aid note. 

The specification must be wl'itten in Spanish, without abl,rcvia· 
tions, correction~, or erasm·es of any kind, on sheets folded and 
numbered. References to weights and mcasuJ·es must be given 
accoJ•tting to the met1·ical decimal system. 

The specification must not contain condition!~, restrictions, or 
• reservatiOns. 

(:l.) The drawings, sample!!, or models which the interested party 
thinks neccssat·y for the compreheusion of the descriptive specifica• 
tion, all in duplicate. 

The <hawings must he made on cloth-paper in ink, and accord· 
ing to tlw metrical decimal ~>calc. 

• 
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(4.) The receipt for the payment to the State of the first annual 

tax. 
(5.) A signed list of all the documents and ol1jects presented, 

which latter must also be signed by the applicant or his attorney. 
AnT. 16. Tho secretary of the civil government upon receiving 

the documents and objects mentioned in tho preceding article, shall 
enter, in a special register, the day, tho hour, and the minute of tho 

11rcscntation ; sign tho list jointly with the interested party or his 
representative, and deliver a proper receipt. 'J'he same secretary 
shall close and seal tho box or packet containing the two copies of 
the specifications and of the drawings, samples, or mollels, and write 
underneath the inscription on the lJox or packet "Presented on 
such a month, day, hour, and minute," signing the same, and affix
ing the official seal. 

The entry in tho register of presentation indicating tho day, 
hour, and minute of presentation shall el!tablish the right of prior
ity of the applicant. 

AnT. 17. Within a term not exceeding five days from the date 
of tho presentation of the application, and of the aforesaid docu
ments and objects, the civil governor shall remit to the director of 
the Conservatory of ArtR at Madrid the application, together with 
the documents and objects, also a certificate of the secretary, 
countersigned by the governor, of the entry in the register, and the 
contents of the box or packet. The cost of remittance shall be borne 
by the interested party. 

Awr. 18. The secretary of the Cons01·vatory of Arts shall examine 
the contents of the box or packet, and shall sign and seal, at the 
foot of tltc certificate mentioned in the preceding article, a state
ment as to their completeness or defects. 

AnT. 19. The secretary of the conservatory shall at once com
pare the two copies of the specification and drawings or models for 
the sole purpose of satisfying himself of their identity, and having 
founrl them consistent and that the specification has written at the 
cud the note mentioned in the second paragrat>h of article 16 
(queryi5 ?), he shall sign and seal both copies, in proof of the com
pli~~ce with this formality. 

If he discovers any defects in the documents, be shall point them 
out iu his dist>atch, and they must be corrected hy the interested 
parties themselves, or their attorneys ; for which purpose they 
shall be allowed a term of two months, counting from the day of 
the presentation of the petition to the government of the province, 

I.-83 
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if it is in the Peninsula or the adjacent islands, and of four months 
if in the Canaries or Antilles, and of eight months for the Philip. 
pine Islands. 

These terms cannot be prolonged, and when once expired without 
the defects pointed out having been amended, such application shall 
not proceed, and the petition for the pntent shall be considered as 
of no effect. 

ART. 20. When tl1e requirements mentioned in two preceding 
article have been observed, the director of the Conservatory of Arts, 
bearing in mind the provisions of article 11, shall send the petition 
to the minister of commerce, together with a report stating·-

(1.} Whether the form of the petition is in conformity with the 
provisions of article 15. 

(2.) "Whether the specification and the above-mentioned draw. 
ings, samples and models, all in duplicate, and the receipt for the 
government tax for the first year, have been delivered. 

(3.} "Whether there is perfect conformity between tht1 duplicates 
of the specifications, drawings, samples or models and the originals, 

(4.) Whether the object of the patent is comprised among one 
of the cases of article 9. 

(5.) ·whether, taking all circumstances into consideration, it is 
advisable to grant or refuse the petition. 

ART. 21. If the application results favorably, the minister of 
commerce sl1all inform f.he director of the Conservatory of Arts 
thereof, who shall publish this decision by means of the :Madrid 
Gazette ; and within a term, which cannot be prolonged, of one 
month from the date of publication, the interested party or his 
representative shall appear nt the Conservatory or Arts to pay in 
Government paper the value of the stamp, which must be put on 
the patent document. Should this not be done within the pre. 
scribed term, the proceedings shall be stayed and the petition for 
the patent shall be considered as of no effect. 

A ItT. 22. ·when the payment mentioned in t.he preceding article 
has been made, the director of the Conservatory of Arts shall inform 
tho minister of commerce thereof, who shall immediately issue the 
patent of invention, and send it to the Conservatory of Arts, whose 
director shall communicate it to the governor of the province where 
the application was originally made, for the purpose of having it 
duly entered in the register mentioned in article 16, and of having 
it copied by the secretary of the conservatory in a special register, 
after which it shall be delivered by him to the interested party or 
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- . 
his representative, against a receipt which shall be attached to tho 
documents. · 

AnT. 23. At the head of the patent there shall be printed in let
ters of a larger type than the largest employed in the body of the 
same the following words :-

"Patent of invention, without guarantee of the government 
as to tho novelty, fitness, or utility of the object for which it is 

t d , . gran e . 
AnT. 24. The secretary of the Conservatory of Arts shall like-

wise deliver to the interested party or his representative, against a 
receipt, at the same time as the patent, one of the copies of the 
specification and of the drawings, samples and models accompany
ing it, and the whole ~:~hall be considered as an integral part of the 
patent and so designated therein. _ 

AnT. 25. The special register of patents at the office of the sec
retary of the Conservatory of Arts shall remain at the disposition 
of the public during the hours fixed by the director. 'l'hc dates in 
this register shall be considered as evidence in the courts . 

• 

SECTION IV . 
• 

TuE PuBLICATION 01~ PATENTs .AND TilE PunLICITY OF SPECIFICA

TIONs, DRAWINGs, SAMPLEs, OR MoDELs. 

AnT. 26. The director of the Conservatory of Arts shall deliver 
to the Madrid Gazette, within the second half of tho months of 
January, April, July, and October, for immediate publication in 
that official periodical, a report of all patents granted during the 
preceding quarter, clearly expressing thch· objects. · 

1.'he provincial governors shallltave these reports reproduced in 
the official bulletins in the same form as in the Gazette. 

AnT. 27. The specifications, drawings, samples, and models relat
ing to tho patents shall be open for public inspection at the ofliee 
of the secretary of the Conservatory of Arts during the hours fixed 
by the director of the same. · 

Any one wishing to make copies thereof may do so at his own 
expense, after previous consent of the director of the conservatory, 
who will fix the place, days, and hours at which they can be made. 

AnT. 28. After tl1e expiration of patents, the specifications, 
drawings, samples, and models shall remain at the Conservatory of 
Arts, in the museum of which shall be placed those which appear 
worthy of being exhibited there. · 
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SECTION v. 
C.ERTIFICA'l'ES OF ADDITiON. 

ART. 29. The owner of a patent of invention, or those interested 
through him, shall during the term of the grant have the right of 
making any alterationa, modifications, or additions to the object of 
the patent, they may think proper, in preference to all others apply. 
ing at the same time for a patent for an object similar to the alter. 
ations, modifications, or additions. 

Such alterations, modifications, or additions shall be established 
by certificates of addition, delivered in the same way and with the 
same formalities as the original patent, and after application and 
proceedings as prescribed by article 15. 

ART. 30. The applicant for a certificate of addition shall pay a 
single tax of 25 pesetas in government paper. 

ART. 31. Certificates of addition shall form part of the original 
patent, and shall h:.we from the respective dates of the application 
and grant the same effect. The time for working a certificate of 
addition terminates at the same time as that for the original pat· 
ent. • 

SECTION VI. 

CESSION AND TRANSFER OF PATENT RIGHTS. 

· ART. 32. All total or partial cessions of the rights eonferrcu by 
a patent of invention or certificate of addition, whether gratuitously 
or for a consideration, and every other act involving a modification 
of the original right must indispensably be made by deed on which 
there shall be a certificate of the secretary of the Consenatory of 
Arts, signed by the director, proving the payment up to date of the 
taxes prescribed by this law, and that the assignoi-is the real owner 
of the patent or certificate of addition according to the entries in 
the records. 

ART. 33. No assignment or other deed involving a modification 
of the right can prejudice a thi1·d party, unless it has been registered 
at the office of the secretary of the civil government of the province 
where the original deposit took place. 

ART. 34. 'l'he registration of cessions and of all deeds invohing 
a modification in the right shall be effected by the presentationand 
delivery to the secretary of the provincial government of an attested 
copy of the deed or contract of cession or modification. 
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On this copy the secretary shall mark the day and the page of 
the register. · . 

AnT. 35. The civil governor of the province where the assign· 
mentor other dred or contract involving a modification in the right 
is registered, shall, within five days after it has been entered in tho 
register: transmit to the director of the Conservatory of Arts a copy, 
certified by the secretary and counter~igned by tho governor, both . 
of the deed or contract of cession or modification, and of the entry 
on the register made by the secretary. 

AnT. 36. The secretary of the Conservatory of Arts shall noto 
in the special register of patents all modifications occuning in the 
right of each of them, after having taken cognizance of the certi
fied copy of the deed or contract of cession annexed to the records. 

AnT. 37. The director of the Conservatory of Arts shall trans
mit to the Gazette with the report mentioned in article 26 all mod
ifications of rights that haYe taken place in the patents. 

SECTION VII. 

I.u.mLITIES OI•' PATE:STims. 

AnT. 38. The owners of a patent or ccrti fica to of addition shall 
be required to prove before the directot· of tho Conservatory of 
Arts, within a term of two years counting from tho date of the 
patent or of the certificate of addition, that they have pul~ it in . 
practice on Spanish territory, cstaLlishiug a M!W industry in the 
country. 

'l'hc above mentioned term of two years can only be prolonged 
by a law on equitable grounds, and for a term not exceeding six 
months. 

AuT. 3(). The director of the Conservatory of Arts shall ascer
tain the fact, either by himself or through a practical engineer, or 
any competent person appointed for that purpose, by means of 
stl•ps the least onerous l10 considers necessary, and for this end he 
may demand the assistance of all authorities and corporations, who 
arc bound to aid him in the most efficacious manner with thcil'' 
influence and all means they can employ for that purpose. 

AnT. 40. When the director of the Conservatory of A~ts thinks 
that the report concerning the working of the patent is sufficiently 
proved, he shall transmit the same, together with his rpport, to the 
minister of commerce for final decision. 

AnT. 41. The costs caused by the inquiries ne.cessary to prove 
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that the object of a patent or of a certificate of addition hns been 
worked establishing a new industry in tho country, shall be borne 
by the interested party, wl1o need only pay them when appi·ovcd 
by the director of the Conservatory of Arts. 

AnT. 42. The director of the Conservatory of Arts shall cause 
the secretary to make oil the register of patents a note of the decis. 
ion recognizing the working, and communicate the saine to tho 
governor of the proper province. 

SICCTi(\N VIII. 

NULLITY AND ANNULMENT OF PATENTS. 

ART. 43. Patents of invention arc void :-
(1.) Whenever it is 11roved, with respect to the object of the 

patent, that the circumstances ; of originality ana novelty ; of not 
having been established or practiced in essentially the same mode 
and form within the dominions ; or any other circumstance, alleged 
as fundamental in the application ; arc not borne out. 

(2.) Whenever it is found that the object of the patent is con· 
trary to public order, or safety ; to morals, or to tho laws of the 
country. 

(3.) Whenever the object for which the patent was applied for 
is different from that which is workctl in virtue of it. 

( 4.) \VlwJH~ver it is sl10wn that the Rpccification does not con· 
tain all that is rcquirctl for tho complete understanding and work. 
ing of tho object of the patent, or when it tloes not completely 
indicate the real moans of manufacturing or working. 

ART. 44. Actions for annulment can only be instituted by an 
intercstetl party. 
. The public prosecutor, however, may demand tho annulment 
when the }latent come~ under the seeom1 paragraph of article 43. 

ArtT. 45. \Vhcre tho provisions mentioned in article 43 apply, 
all certificates of alterations, modifications, or auditions to the 
original patent shall equally be null anc1 voitl. 

ART. 46. Patents of invention shall be annullctl :
(1.) At the expiration of the term of tlw grant. 
(2.) ·when tho owner docs not pay the annual tax before the 

· beginning of each year of the duration of the patent. 
(3.) 'Vhen the object nf the patent has not been worked in the 

Spanish dominions within the time mentioned in article as. 

• 

• 
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(4.} When the owner has ceased to work for one year and one 
day unless be can show good cause for such interruption. 

AnT. 47. The declaration of annulment of patents coming under 
the first, second, and third paragraphs of article 46, belongs to the 
minister of commerce, on the previous advice of the director of the 
Conservatory of Arts. Against the decision of the minister there 
may be lodged an appeal to the Council within 30 days. 'l'he 
declaration of annulment of a patent coming under the fourth para
graph of the same article 46, belongs to the courts of justice on the 
application of an interested party. 

AnT. 48. The director of the Conservatory of Arts, after having 
caused the required entries to be made in the register of patents, 
shall transmit to the :1\Iadrid Gazette, together with the report 
mentioned in article 26, a further list of the patents annulled by the 
minister of commerce. 

The civil governors shall cause such lists to be published in the 
official bulletins of their provinces, and have copies made in the 
registers of patents at the offices of their tlecretaries. 

SECTION IX. 

INFRINGEMENTS AND F Al.SIFICATION OF p A. TENTS, AND TliE PENAL· 

TIES 'fO WlllCll TilEY ARE SUDJECT, 

AnT. 49. Infringers of patents arc those who knowingly encroach 
on the •·ights of the legal owner by manufacturing or executing 
the object of the patent by the same means. 

Accomplices arc these who knowingly assist in the manufacture, 
' execution, and sale or expedition of the counterfeit patent articles. 

AnT. 50. Infringement shall be punished by a fine of from 200 
to 2,000 pesetas. 

In case of a. second offense the fine shall be from 2,001 to 4,000 
pesetas. 

It is a. second offense when the infringer has been convicted of 
the same offense within the five tn·eccding years. 

Complicity in infringement shall be punished by a fine of from 
50 to 200 pesetas, and a second offense by a fino of from 201 to 
2,000 pesetas. 

All products obtained by infringement shall be delivered to the 
• 

patentee, besides damages for the loss he may have sustained. 
Insolvents shall suffer, in both cases, im}Jrisonment, as p1·cscribed 
by article 50 of the Criminal Code. 

• 
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AnT. 51. Falsifiers of }Jatents of invention shall suffer tho pen. 
altics mentionecl in tho first section of chapter 4, book ii., of the 
Criminal Code. 

AnT. 52. Actions for tho offense of infringement provided for 
and punishable by tho present section can only be entered by the . 
public prosecutor on tho complaint of the injurecl party. 

SECTIO'N X. 

JumsDICTIO'N IN PATE~T MATTERS. 

AnT. 53. Civil and criminal aetions concerning patents of inven· 
tion shall be instituted l)efore inclnstrial juries. Until the organ· 
ization of the industrial juries, such actions shall be hroucrht 
before the ordinary courts. · o 

AnT. 54. Whenever the action is brought at the same time 
against the grantee ancl against one or more licensees, the compe· 
tent tribunal shall be that of the domicile of the grantee. 

AnT. 55. Civil actions shall be governed by the rules prescribed 
for them by the laws relating to ordinary justice ; an!l criminal 
actions shall be regulatccl by the criminal procedure. 

AnT, 5G. The JlUblic prosecutor shall be a party to all actions 
having for their object the annulment of a patent of invention. 

AnT. 57. In the case of the preceuing article, all parties inter· 
estcd in the grant accorcling to the register of the Conservatory of 
Arts shall be summoned. 

AnT. 58. As soon as a patent of invention has been judicially 
declared null or extinct, the tribunal shall communicate the judg· 
mont to tho Conservatory of Arts for entry, and the annulment or 
expiry shall be publishccl in the Madriu Gazette in the manner pre· 
scribed by this law for the publication of patents. 

'fho civil governors sl1allrcpublish such annulments or expiries 
in the ofticial bulletins of their provinces, and make in the registers 
of their oftices the corresponding entries. 

SJ>CTION XI. 

'l'UANSITORY DISPOSITIONS. 

AnT. 59. From tho da.y the present law comes into force, all 
anterior clispositions relating to patents of invention, of importation, 
and of improvement shall be abrogated. 

AnT. GO. Existing patents of invention, importation, and 
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improvement, obtained under tho old law, shall continuo to be in 
force during the term for which they were granted. 

AnT. 61. Applications made before the publication of the pres
ent law sball be regulated in accordance with the old law ; the 
applicants, however, may choose the terms and mode of payment of 
the 'present law. 

AnT. 62. All actions for infringement, counterfeiting, annulment, 
or extinction of patents, which were not begun before the commence
ment of the present law, shaH be pursued according to the provis
ions of the same. 

From Ompm. Pat. L. of lVorl<l, 4115. 

See also INTERNATIONAL CoNVENTION. 

Operntioo of the general patent law 
of Spain over her provinces abroad. 
Sp1in, like ~·ranee and unlike Great Bri· 
tain, has pursued the policy of providing 
a law suitable for her colonies and de
pendencies ns well as for the mother 
country, Thus article 8 of the gcnerul 
I~w (~ee p. 511 of tho text), enacts tlmt 
"all patents shall be considered ns grant· 
ed not only for the peninsula and adjtl· 
cent islands but also for the provinces 
beyond the sea." Article 19 (p. 1114) 

allows an extended time for the correct
ing defects in applications presented in 
the Canaries or Antilles, or in the Phil· 
lipine Islands. 'l'hc mention, here, of the 
Antilles of course embraces only those 
few of the islands known by tlmt general 
nnme which belong to Spain. Cuba ami 
Porto Rico d~scrve mention as provinces 
of Spain important to inventors uml pat· 
cntee9. There are mnny others, but they 
are small, or the authority of Spain over 
them is disputed. 

• 

• 
• • 

• 
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STRAITS SETTLEMENTS. 

An Ordinance for Granting E.-cclnsive Privileges to Inven
tors; being Ordinance No. XII. of 1871. 

PART I. 

PRELIMINARY RULES. 

1. Slwrt title. 'l'his ordinance may Lc cited as the Inventions 
Ordinance, 1871. 

2. Interpretation clause. In the construction of this ordinance, 
the following wortls and expressions shall have tlw meanings hereby 
assigned to them, unless there be something in the subject cr con
text repugnant to such construction : 

'1'he word "invention" shall include an improvement. 
The word " manufacture" shall include any art, process, or 

manner of producing, preparing, or making an article, and also any 
article prepared or produced by manufacture. 

'l'he word "inventor," when not used in conjunction with the 
word "actual," shall include the importer of an invention not pub
licly known or used in the colony. 

'l'he words " inventor" and "actual inventor" shall include the 
heirs, executors, administrators, or assigns of an inventor, or actual 
inventor, as the case may be. 

'l'he word "assigns" shall include grantees of the sole usc or 
benefit in the colony of an invention, or of the sole usc of any 
exclusive privilege for a limited time. 

~ • . bwention. An invention shall be deemed a new invention 
within the meaning of this ordinance, if it shall not, before the time 
of applying for leave to file the specification, have been publicly 
used iu the U nitcd Kingdom, in this colony, or in any British Pos
ilession. 'l'he public usc of ari invention pr·ior to tho application 
for leave to file a specification shall not be deemed a public use 
within tho meaning of this section, if the knowledge thereof shall 
have been obtained suneptitiously, or in fraud of the inventor, or 
shall have been communicated to the public in fmud of the ir.ven· 
tor, or in breach of confidence. J>r·ovidcd that the inventor shall, 
within six months after the commencement of such }>Ublic use, 
apply for leave to lile his specification, and shall not Jlreviously 
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have acquiesced in such public usc. Provided also, that the use of 
an invention in public by the inventor thereof, or by his servants 
or agents, or by any other person by his license in writing, shall 
not be deemed a public use thereof, within tho meaning of this 
ordinance. 

4. lVhen ea:clusive privileue does not attach. No person sl•all 
be entitled to any exclusive privilege under the provisions of this 
ordinance; 

If the invention is of no utility ; or, 
If the invention, at the time of presenting the petition for leave 

to file the specification, was not a new invention within the meaning 
of this ordinance ; or, 

If the petitioner is not th<J inventor thereof ; or, 
If the specification filed, or the amended specification (if any), 

does not particularly describe and ascertain the nature of the inven
tion, and in what manner the same is to be carried out, with the 
particulars required by section 11 of this ordinance ; or, 

If the original or any subsequent petition relating to the inven
tion, or the original or any amended specification, contain a willful 
or fraudulent misstatement. 

5. Prerouative in respect of letters patent savecl. Nothing in 
this ordinance contained shall abridge or effect tl10 prerogative of 
the Crown, in relation to the granting or withholding the grant of 
any letters patent for inventions, or otherwise, or affect or inter
fere with any letters patent for an invention heretofore gt·antetl, or 
hereafter to be granteJ by the Crown. 

PAnT II. 

AcQUISITION oF ExcLusiVE Pm\"ILEGES. 

6. Inventor may petition for lem·e to jile specijlcation; form, 
&c., of petition. The inv(:ntor of any new manufacture may peti
tion the Governor in Council for leave to file a Rprrification thet·cof . 
.Kvery such petition shall he in writing, in the form or to the effect 
mentioned in the schedulr ~\, and shall be signed by the petitioner, 
or in case the petitioner shall be absent from the colony, by an 
authorized agent, and shall state the name, condition, and place of 
residence of the petitioner, and the nature of tho invention. 

7. An alien ami may pet it ion. An alien ami, whether resident 
in the colony or not, may petition for leave to file a specification 
under this onlinanee. 
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8. Order for filing specification. Power to refer petition for 
inquiry and repori. Pee for 'l'eport. Governor in Council may 
refuse order. Upon such petition the Govemor in Council may 
make an order authorizing the petitioner to tile :i specification of 
the invention. Provided always, that at any time before such 
order is made, the Governor may, if he think fit, refer the petition 
to any person or persons for inquiry and report, and such person or 
persons shall be entitletl to a reasonable fee for such inquiry and 
report, to be paid by the petitioner, the amount of fee, in case of 
dispute, to be settled by a judge of the Supremo Court in a sum
mary manner. 

And providetl further, that it shall be lawful for tho Governor 
in Council to refuse to make any order under this section in any 
case in which it may appear to him that the granting of exclusive 
privileges under this ordinance would be prejudicial to the public 
interests, or of doubtful public utility. 

9. Petition and specification to be left ~oit!t t!te colonial secretary, 
and to be accompanied by declaration by petitioner, or if absent, by 
agent. To be ret!orded. Every petitition for leave to file a sp<'citi
cation, and every specification filed untlcr this ordinance, shall bu 
left with the colonial secretary, and shall be accompanied by a 
declaration in writing, signed by the petitioner, in tho form in tho 
schedules B :mel C respectively; and if the inventor be absent from 
the colony, the petition and specification shall also be accompanied 
by a declaration in the form in the schedule D, signed by the agent, 
who shall present or file the same, to the effect that he verily 
believes that the declaration, purporting to be the declaration of 
the itl\'cntor, was signed by him, aml that the contents thereof are 
true. 'l'he date of the delivery of every such petition and specifica
tion shall be indorsed on the same respectively, and shall also be 
rccordc<l in the oflicc of the colonial secretary. 

10. Order to file specification may be made subject to conditions, 
An order, authorizing the filing of a specification, or for extending 
the term of such exclusive privilege as aforesaid, may be made, 
subject to such conditions und restrictions as the Governor in Coun-
cil may think expedient. · 

11. Specification to describe invention and manner of uJm·kin[J, 
&c. Plans and furtlwr particulClrs. Every specification of an 
invention filed under this ordinance shall be in writing, and shall be 
signed by the petitioner, and shall clearly and minutely describe 
and define the nature and purpose of the invention, and how and in 
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what manner it is to be worked and carried into practical operation, 
and shall be accompanied by such explanatory plans, and shall con
tain such further or other particulars and information as the Gov
ernor in Council may require. 

12. Petitioner to be entitlecl to exclusive jJrh,ilege for 14 years .. -
Extension of term. If, within the space of six months from the 
date of such order, the petitioner cause a specification of his inven
tion to be filed in manner required by this ordinance, the Governor 
in Council may, in the form E in the scltedule, under the public 
seal of the colony, grant to the petitioner, his heirs, executor!!, 
administrators, and assigns, the sole and exclusive privilege of 
making, selling, and using the said invention in the colony, and 
authorizing others so to do, for the term of fourteen years from the 
time of filing such specification ; and for such further term, if any, 
not exceeding fourteen years from the expiration of tlJC first four
teen years, as the Governor in Council may think fit to direct, upon 
petition to be presented by such inventor at any }Jeriod, not more 
than one year, and not less that six months, before the expiration of 
the exclusive privilege hereby granted. 

13. Petitions for disclaimer, lww drawn~· orclerj notice opposingj 
proviso. If, after the filing of the specification, the inventor or his 
assignees shall have reason to believe that through miRtake or inad
vertence be has erroneously made any misstatement in his petition 
or specification, or included therein something which at the date of 
his petition was not new, or whereof lte was not the inventor, or 

· that such specification is in any particular defective or insufficient, 
he may petition the Govemor in Council for leave to file a memo
ramlum, pointing out such cnor, defect, or insufficiency, and dis
claiming any }Jart of the alleged invention, or fot· leave to file an 
amended specification, in case of any uefcct or insuflicicncy of the 
11pecification. 

The petition shall state how tLe error, defect, or insufficiency 
occurred, and that it was not fmudulcntly intended, and shall be 
accompanied by a declaration in writing, signed by th" netitioner, 
or, if he be absent from the colony, by his agent, statu.5 bat the 
contents of such petition arc true to the best of Lis knowledge and 
l)()licf. Upon such petition, the Governor in Council may make 
an order, allowing such memorandum or amended specification to 
be filed. 

All the provisions of the 3d }larL of this ordinance applicable to 
petitions and specifications shall be applicable to the petitions, orders . - . 
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and memoranda, or amended spccifioat~ons, referred to in this sec
tion, but the stamp fee chargeable on the petition shall be five dol· 
lars in lieu of fifty dollars. 

· Every petition under this section shall be publiehed in the Gov. 
ernment Gazette of tl1e colony, and at the same time notice shall be 
given in the said Gazette of the time :when the petition will be 
taken into consideration by tho Governor in Council, and any per
son interested in opposing tho prayer of tho }>ctition may servo on 
the colonial secretary a notice, on a stamp paper of the value of oue 
dollar, of his intention to oppose, and every person so serving a 
notice may be heard by the Governor in Council, in opposition to 
the prayer of the said petition. 

Every memorandum of alteration filed under tho provisions of 
this section shall be added to and form part of the original specifi. 
cation, and, except as to snittl or proceedings relating to the exclu· 
sive privilege which shall be pending at the time of tho filing of 
such memorandum of alteration, or of tho filing of an amended 
specification, tho memorandum of alteration, or the amended speci. . 
fication, shall have the same effect as if it had formed part of or had 
been the specification first filed ; provided that nothing contained 
in an amended specification shall extend or enlarge any exclusive 
privilege before acquired. 

14. Patentee i1~ England ma!J petition for extension ltere. Pro· 
viso. If an inventor who, prior to the time of applying for leave 
to file a specification of an invention under this OrJinance, shall 
have obtained Her Majesty's letters patent for the exclusive usc of 
such invention in any part of the United Kingdom, or shall lmvo 
obtained a grant of cxclush•c privileges in any British Possession, 
but not extending to this colony, shall petition the Governor in 
Council for leave to file a specification of such invention, it shall be 
competent to the Governor in Council to make an order authorizin~ 
the I>etitioner to file a specification of the invention and exempJifi. 
cation of the letters patent or gnmt of exclusive privileges granted 
to him. On this being done, the petitioner shall be entitled to the 
sole and exclusive privilege of making, using, and selling the said 
invention in this Colony, during the remainder of tl!c term for 
which the said letters patent or grant of exclush·e privileges or any 
renewal of the same may be in force, or for the term or terms men· 
tioned in section 12. Provided that the petition forle:wc to file the 
specification shall state that such letters patent or grant of exclusive 
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privileges have been granted, and shall also state tho date thereof, 
· and the term during which the same are to continue in force. 

15. Rule for Indian patents before April!, 1~6"1. Stamp fee. 
Every person who, before the first day of April, 186"1, shall have 
obtained from the Governor General of India in Council a grant of 
exclusive privileges under the Indian Act No. 15 of 1859, for India, 
as defined in the said Act, shall be entitled to use and exercise in 
the colony after the first day of April, 1867, all the rights and 
privileges conferred by such grant, on registering at the office of 
the colonial t~ecretary a certified copy of such grant, and of tho 
specification filed in India on which such grant was made. 

For every suuh register a fee of 5 dollars shall be paid, by a 
stamp or stamps impressed on the said copy. 

16. JJisclaimers Ol' memorandum of alterations made elsewltere, 
and amendmentswulersection 3, how to be filed. Proviso. ·when· 
ever it shall be made to appear to the Governor in Council that a 
disclaimer or memorandnm of alterations relating to any invention 
as to which privileges have been obtained in the colony under sec
tion 14 of this ordinance, or under the provisions of the J1~lectric 
Telegraph Exclusive Privileges Ordinance, 18"10, bas been entered 
according to the law of England, or the law of the British Posses. 
sion in wllich the exclusive privilege may have been granted, and 
whenever any amendments are made under section 35 of this ordin· 
ancc, it shall be lawful for the Governor in Council to order that a 
copy of such disclaimer or memorandum of alteration or amend
ment shall be filed in the office of the colonial secretary, with and 
as part of the specification of the invention and exemplification of the 
letters patent, or of grant of exclusive privileges to which the same 
relates ; whereupon the said specification of invention and exempli
fication of letters patent, or of grant of exclusive privileges, shall 
be read as if such disclaimer or memoramlum of alterations or 
amendment had formed a part thereof when filed in the office of the 
colonial secretary. Provided that no such disclaimer, memorandnm 
of alteration, or amendment shall be held to extend the exclusive 
rights granted by such letters patent, or grant of exclusive privi
leges. 

PART III. 
GENERAL RULES. 

17. Stamp on petition. Every petition for leave to :file a speci·. 
fication under the provisions of this ordinance, or for the extension 



528 FOREIGN LAWS. 
• 

of the term o£ an exclusive privilege, shall be written or printed 
on a stamped paper of the value of fifty dollars. 

18. All fees to be })(tid before filing. No specification shall be 
file(l until the petitioner shall have paid all fees and stamp duties 
payable under this ordinance. 

19. Specification to be open to in.~pection. Fee for inspection. 
The specification, or a copy thereof, shall be open at all reasonable 
times at tho oflice of the colonial secretary to public insl!ect,ion, 
upon payment of a fee of one dollar. 

20. Register for tlte registry of petitions, specifications, <t:c. A 
register shall be kept in the office of the colonial secretary, wherein 
shall be entered every such }Jetition and specification, and every 
order made upon such petition, or relating to the invention therein 
mentioned, and every grant of exclusive privilege. Every specifi. 
cation and every grant as aforesaid slmll be numbered according to 
the m·der in which they are entered in such book, and a reference 
sl~:tll be made in such book, in the margin of the entry of each 
specification, to every order relating to the invention. 

21. Inspection of register. Pee. Ce1·tijied copy of ent1·y to be 
given. Such register, or a copy thereof, shall be open at all con· 
vcnient times for the inspection of any person, upon payment of a 
fee of one dollar, allll the colonial secretary shall cause a copy of 
any entry therein, certified under his hand, to be given to any per· 
son requiring the same, on payment of the expense of copying. 

22. Certified copy to be prima facie evidence. Every copy of 
a document filed in the oflice of the colonial secretary unuer the 
provisions of this ordinance, purporting to be certified as a true 
copy under the hand of the colonial secretary, shall be prima facie 
evidence of the doc'tunent of which it purports to be a copy. 

23. ~-."pecifications. Service of notices, &c. Names ancl 
addresses of proprietm·s. A book shall be kept in the oflice of the 
colonial secretary (~uch book to he open to inspection without fee), 
wherein every person filing a specification under this ordinance 
shall cause to be stated, under a number corresponding with tho 
numher of the specification, some place in the settlement, where 
service of any rules or proceedings for the purpose of canceling or 
revoking his exclusive privilege, or of any other process may be 
made. Any person, }>artnership, or company, from time to time, 
being proprietors of, or having shares or interests in, such exclusive 
privilege, shall cause to be entered in such book, under such uum· 
hers as afot·esaid, their names, together with tho name of some 
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place for the service of such proceedings and process as aforesaid. 
All such rules, }>roccedings, ai1d process Hhall be dcmncu sufficiently 
served on any such person, partnership, Ol' company, if a copy 
thereof be left at the place entered in such book, or (if any other 
J>lace be substituted for the same by entry in said book) at the 
J>lace last substituted, by deli verin¥ the same to any person ~·esident 
at or in charge of tmch place ; or 1f there be no person resident at 
or in charge of such ph1ce, and if such }Jerson, partnership, or com
pany shall nt>glcct to make or cause to be made such entry, tl1en 
service of tmch rule, procel•ding, or process may be effected by affix
ing a copy thereof to a conspicuous part of the Supremo Court 
boust>, or in such other manner as tho court may direct. 

24. Govemor may determine excluBive p1·ivile[Je. Every exclu
sive privilL•go under this onlinance shall cease if tho Governor in 
Council shall declare hy notitication in the Government Gazette, 
that the same, or the mode in which it is exercised, is mischievous 
to the State, or generally prejudicial to the public; or if a breach 
of any special condition, on which the petitioner shall have been 
authorized to file a specification, ot· upon which tho term of the 
exclusive Jn·ivilege shall have been extended, shall be proved to the 
satisfaction of the Supreme Court, and if the Governor in Council 
shall thereupon declare that such exclusive privilege shall cease. 

PART IV. 

LEGAL PROCEEDINGS. 

2;) • .ActiM!8 for infringement8. An action may be maintained 
in the Supreme Court by an inventot· against any person who, dur
ing the continuance of any exclusive privilege granted by this ordi
nance, shall, without the license of the said inventor, make, use, sell, 
or put in practice the saiu invention, or who shall counterfeit or 
imitate the same. 

26. Particular8 to be delivered. Evidence at trial. Court may 
amend particulw·s. In any such action the plaintiff shall deliver 
with his plaint particulars of the breaches complained of in the said 
action ; anu the defen<lant shall deliver a. written statement of the 
particulars of the gronnd8 (if any) UJ>on which he mc:m8 to contend 
that the J>laintiff is not entitled to au ex:elusive privilege in the 
• 
mvcntion. In like manner, upon any application to the Supreme 
Court under sections 30 ami 31 of this ordinance, the applicant shall 
deliver particulars of tho objections on which he means to rely. At 

I. 34 
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the trial of any action or issue, no eviuence shall be aUo,ved to be 
given in support of any alleged infringement, or of any objection 
impeaching the validity of such exclusive privilege, which shall not 
be contained in the particulars delivered as aforesaid. If it bo 
alleged that the invention was publicly known or used prior to the 
date of the petition for leave to file such specification, the places 
where, and the manner in which the invention was so publicly known 
or used, shall be stated in such particulars : Provided always, that 
it shall be lawful for tho court to allow tho plaintiff or defemlant 
respectively to amend the particulars delivered as aforesaill upon 
such terms as shall seem fit. 

27 • .Action for infringement not to be defended for defect in 
specification or petition, or for 'want of novelty in inVtmtion, No 
such action shall be defended upon the g1·ound of any defect or insuf. 
ficieney of specification of the invention, nor upon the grouml that 
the original or any subsequent, petition relating to the invention, or 
the original or any amend eel specification, contains a misdescription, 
nor upon the ground that the invention is not useful ; nor shall any 
such action be defended upon the ground that the plaiutiff was not 
the inventor, unless the defemlant shall show that he, the defend. 
ant, is tlte actual inventor, or has obtained a right ft·on! the actual 
inventoJ' to usc tlte invention, either whoily 01' in part. 

28. 1'/te actual use oj' an l1weution in the eolony, 01· tlte United 
Ili11[J<lom, or any British Possession befol'e tlte date ({t' pdition, a 
d~fimse to such action. Any such action may be defended upon the 
ground that the invention was not 11ew, if the person making the 
defense, m· some person through whom he claims, shall, before the 
date of the petition for leave to file the specification, have puLlicly 
or actually used in the colony o1· in some part of the United King· 
<1om, or in any British Posses!<ion, the invl•ntion Ol' that p:wt of it of 
which the infringement shall be pi'Oved, hut not other\"iso. 

2H. li£ ~olwt case actual im,entor entitled to assitJIWWnt of a11 
exclusive Jn·ivilege .fhmd11le11tl!f obtained. If, upon proceedings 
institutt'd by a person claiming to be the iu\'entor, within two year~ 
from the date of a petition to tile a specification, he shall prove to 
the satisfactica of the Supreme Court that the petitioner was not 
the inventor, and that at the time of the petition he knew or had 
good reason to believe that tho knowledge of the invention was 
obtained by himself 01' by some other person surreptitiously or in 
fraud of the inventor, or by means of a commnnieation made in 
confirlence by the actual inventor to him or to any person through 
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whom he derived such knowledge, the court may compel the peti
tioner to a!lsign to the inventor any exclusive privilege obtained 
under this ordinance, and to account for and pay over the profits 

thereof. 
30. Application by attomey-ueneral on ~reaclt of special comli

tions. Costs. It shall be lawful for the attorney-general or solici· 
tor-general to apply to the Supreme Court, calling upon any peti
tioner under this ordinance, his executorA, administrators, or assign!'!, 
to show cause why the question of the breach of any special concli
tion, upon which the leave to fi:e a specification has been granted, 
or any other question of fact on which the revocation of the exclu
sive privilege by the Governor in Council, under the power reserved 
in section 24, may, in the judgment of the said Governor in Council, 
depend, should not be tried in the form of an issue dii·ected by the 
said court, and if the rule be made ahsolnte, the court, unlesa the 
breach or other matter of fact he admitted, may th<•rt>upon direct 
sach issue to be tried, and shall certify the result of sneh tl'ial to the 
Governor in Council. The costs of such trial, and also the costs 
of such proceedings, shall be in the discretion of the said court. 

31. Application to Sujweme Court to dt!clw·c exclusive priviler;e 
not to ltave been acquired. It ~hall be lawful fot· any person to 
apply by motion t'o the Supreme Court for a rule to show cause why 
the court should not declare that an exclusive privilege in respet:t 
of an invention or part of an invention has not been acquired undt•r 
the provisions of this ordinance, by n•ason of all or any of the 
objections following (to he specified in the rule); that is to say :-

That the said invention or part of invention waf! not at the time 
of presenting the petition for leave to file the specification il. new 
• • mvcntwn ; or, 

That the petitioner was not the inventor thereof, and, in addi
tion the1·eto, either that the applicant was the inventor, or that. the 
inventor has dedicated m· made known the invention or part of 
invention to the puLlic, or has acquiesced in the pnulic use thereof; 
or, 

'l'hat the spet·ification filed does not particularly describe ana 
define the nature of the invention or part of invention, or in what 
manner the same is to be carried out ; or, 

'l'hat the petitioner has fraudulently insm·ted in the petition oi' 
specification, as part of his invention, something which was not new, 
or whereof be was not the inventor; or, 

• 

• 
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That the petitioner has willfully made a false statement in his 
petition or specification ; or, 

'l'hat some part of the invention, or tho manner in which that 
part is to bo carried out as described in the said specification, is not 
thereby sutliciently dcscribcu and defined, and that such defect or 
immflicicncy was fJ·audulcnt, and is injurious to tho public. 

32. Serviceoj'proceedinf!S on all persons interested. Notice of 
any rule obtained or proceeding taken under either of the last three 
}Jrcceding sections shall he servcu on all persons appearing to be 
I>roprietors, or to have shares or interests in the exclusive privilege 
under the provisions of section 23 of this ordinance, and it shall not 
be necessary to Rcn·o such notice on any other Jlersons. 

33. Court may direct issue .f'vr triul. 'l'he Supreme Court may, 
if it think fit, direct au issue for trial of any question of fact arising 
upon an application under sections 30 or 31 of this ordinance, anll 
such issue shall he tried in tho usual manner for trying issucsof fact 
in tho said court. 

34. Judf!ment. Costs. If it shall appear to the Supremo 
Colll't, at. the hom·ing of any application under tho provisions of 
sections 30 or 31 of this ordinance, that, by reason of any of the 
objections therein mentioned, the said exclusive privilege in the 
invention, or in any part thm·eof, has not been acqni1·etl, the court 
slmll give judgment accordingly, anu shall make such order as to 
the costs of, ana consequent upon, the application, as it may think 
just; and thereupon the petitioner, his lwirt~, executors, administrat· 
ors, and assigns, shall, so long as the jmlgmont continues in force, 
cease to be entitled to such exclusive pt·ivilege. 
. !li). Amendment of spec(fication by court. Pl·oviso. If the 
court, at the hearing of any application under this ordinance, shall 
tltink that the petitioner lm!l, in the uescription of the invention 
given in l1is petition or specification, included sometlting which at 
tlte date of tho petition was not new, ot· whereof he was not the 
inventot·, or that tho specification is in any particular defective or 
insut11cient, but that the en·or, defect, or insutliciency was not fraud· 
ulently intended, the said court may alljudge tho said exchlsive 
Jll'ivilege to have been acrjllired and to be valid, save as to the part 
thereof affoctl•J by such error, defect, or insufficiency ; or if the 
court shall think that tho error, defect, OJ' insufficiency can be 

• 
amended without injury to the public, it may acljmlge tho exclustve 
privilege in the whole of tho invention to be valid, and may, upon 
~such terms as shall appear reasonable, order tho specification to be 

• 
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amende<l in any of tho said r>nrticul:ll's ; and thereupon tho peti. 
tioner, his heirs, executors, administrators, or assigns, shall, within 
the time limited by the court for tho purpose, tile a specification 
amended according to such order. 

Provided that no sud1 :mwndcd specification shall have the 
effect of extending or enlarging the exclusive privilege before 
acquired. · · 

36. Jll is(lcscription in tlte petition, if not fraudulent, not to defeat 
the JJI'ivile[Je. An exclusive privilege shall not be defeated upon 
the g1·ound that there is any misdescription of the invention in the 

11ctiti•m, unless such misdescription was fraudulent. 
31. E'ntry in ?·euistry book, of judument declarin[J privileuc not 

to ltave been (tcquircd. 'Vlwnever it shall be adjudged by tho said 
court that an exclusive privilege as to tl10 whole or :my part of an 
invention has not been acquirctl, the colonial secretary shall, upon 
the production of a certified copy of the jnugment or order of the 
court, cause an entry thereof to be maJc in the register lH~reinbefore 
in section 20 directed to be kept, and shall cause a reference to such 
entry to be mada in the margin of the entry of the specification 
contained in such register. 

!18. Appeal to Privy Council. N otbing in this ordinance con
tained shall be held to affect the right of appeal to Her :Majesty iu 
Her Privy Council. Every such appeal may be bad, and proceed
ings therein shall be aubjcct to the rules, orders, and regulations in 
force, or to be in force, in the colony for appeals to Her l\lajesty in 
Her Privy Council from decisions of the Supreme Court of the 
Colony. 

SCHEDULE. 

A. 
Form of Petilton, . 

To llis Excellency tl1c Governor of the Colony of the Straits Settle~;Qents in 
Council: 

The petition of [l1tre insert 11ame, addition, aml place of 1'esidence], for leave to file 
a specification under the In,·entions 01·dinunce, 1871, showeth,-

Thnt your petitioner is in posscs~ion of 1111 invention fm· [.•late the Iitle of the i'We"l· 

tim•], which invention he believes will be of public utility; that he is the im·cntor or 
owner of the snid invention [or, as the ca&e ma;q be, the assignee, Ol' the executor, or 
auministrntor, or heir of the innmtor or owner of the snid invention]; null thut the 

• 

• 
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same Is not publicly !mown or used in the colony, to tho best of his !mow ledge nntl 
belief [or, as t!tc case may be, that he is the first importer into the colony of the 8aiJ 
invention, nnd thut. the Ramo i~ not publicly known or used in the colony]. 

N, B. If leiter.• patc11t lwvc .been obtained for t!te invwtion, stale accorJiu[! to the 
t·equircme11ts of section 14. 

The following is a de:lcription of the invention [lw·e describe it as rcq11ired hy sec. 
• • 

lion 11 ]. ' 
Your petitioner therefore prays for leave to file a spccifie11tion of the suid in,·en. 

tion, pur~uant to tho provisions of the Inventions Ordinance, 18'11. And yo1:r peti· 
tioncr, &c. 

(Signed.) 
The duy ot 

D. 
Dedaratio1110 accompany a Petition, 

I [ltere insert name, addition, and place of re.•itlence], do solemnly and sincerely 
• 

dcclal'C that I nm in pog~cssiun of an invention for [state t!te title of tlw invmtion as 
in t!tc petition J ; thnt I bclie\'O the sahl invention will be of public utility ; that I mn 

• the inventor [or owner] of the snid invention [or, as lite case may he, the assignee, or 
executor, or ndmini:ltrutor, or heir of tho inventor or owner of the suid invention, or 
that I nm tlw fi1·st impo1·tcr of the snid in\'ention into this colony], and that the same 
is not publicly known or used in the colony to the best of my knowledge and belief; 
and thnt, to the best of my Jmowlcdge and belief, my said invention is truly described 
in my petition for len\'e to file a specification thereof. 

The day of 
(Signed.) 

c. 
Declaration to accompany a Specification. 

I [ltere insert name, acltlit ion, and place of rcsidcuce ], do solemnly and sincerely 
declare that I nm in possession of nn invention for [ st<ttc tltc title of tlte invc1tlio11], 
which in\'ention I bclie\'c will be of public untility; that I am the invl'ntor or owner 
of the said invention [ o1·, as tlte case ma!l be, the assignee, or executor, or administra. 
tor, or heir of the inventor or owner of tho snid invention, or that I nm the first 
importer of the said invention into this colony], nnd the snme is not publicly known 
or used in this colony to the best of my knowledge nml belief; and that, to tho best 
of my belief, the instrument in writing under my hand, hereunto annexed, particularly 
describes und defines the nature of the said invention nnd in whut manner the sumo 

· i3 to be carried out.] .. 
(Signed.) 

Tha d11y of 

I , of 
by the said 

D. 
• 

IJcdarat irm b[t .Aomt. 

, do sokmnly nnd sincerely declare thnt I hn,·e hcen nppointe.l 

I · t f tl 11 Jl •c of , nnd I \'eriJ,,· bclie\'c thnt tl•e 
1 11~ ngcn or te Jll • Oo 

• 
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tleclnration purporting to be tho declaration of tho said , mn.t·kcd ( ), was 
signed by him, and that the contents thereof arc true. 

. (Signed.) 
The day of 

E. 
Form of Grant. 

VIcrouu, by the wnce of God, of the United Kingdom of Great Britainn.ud Ire
lund Queen, Defender of the }'nith, &c. 

(Signed.) [ Sionat1m of Governo1•.] 
To all to whom these presents shall come, 

Greeting: 
Whercn9 .A. B. of C. I>., hns presented to [ in.,erl name of Governo1·j, Governor of 

the Colony of the Htraits Settlements, a petition (numbered in the book of 
• 

petitions for exclusive privileges in in\'cutions in the office of the coloniul secretnr~·) 

prnying fot·lcnve to file a specification of a certain inventiotrentitled [here tii8CI'I tiLe 
title of inveution], nmluu Order iu Council, dated tho day of , 18 , 
wns mtulo thereon, nutho[izing the said .A. B. t.o file a spccifillation of the said inven
tion: And whereus the said .A. B. did on tho duy of 1 18 1 file 11 

spel'ification in nceordunce with the Raid order, and the same is entered in the Doolt of 
Srccificutions of the colonial secretury, nnd bears the number therein: And 
whereas nil thing~ ha\·e been done to entitle him to exclusive privilege in tho invention 
in the said petition nnd ~pccificntion instituted, mentioned, anti described for the term 
of years: It b hereby ordered thut tho suid . ..t. B., his heirs, executors, admin· 
istrotors, und assigns, shall ha\'c the exclusive privilege of making, selling, and using 
(as the case rnlly be) the said invention in the said speci!icl\tion described in the Colony 
of the Straits Settlements for the term of years, in terms of and subjec' to the 
provisions of the Inventions 01•dinnnce1 1871 [ltere i11scrt any condition under wltid• 
the grant is made). 

(Signed.) 
Colouial Secretary. 

From Carpm. Pat. L. of lYorltl1 510. 

• 
• 

• • 

• 

• 

• 

'• 

• 
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SWEDEN. 

Law of ..llay lG, 1884. -lC· 

II is royal majesty's gracious orller r£•specting patent!!, gi nm at the 
Castle of Stockholm on tho IGth of May, 18S4. 

".,. e, OscAR, by the grace of Gotl, King of Swetlen, Norway, Goth
land, an<l V cndlawl, mako known that, in nccordance with a pro· 
position of tho H.iksdag, dat£•d the :25th of January last, Wl' havo 
ag•·eed to declare annullctl (with some small exceptions herein 
noted) our gradous onlcr respecting patents, of the lOth of 
August, 1850, and arc graciously pleased to order as follows: 
§ 1. Patents v·ty, under the conditions hereinafter prescribed, 

be g•·antctl for inv ·ntions of industrial productions or of special 
methods of manut •• cturing such pl'Oiluctiuns. 

lu\'C~ntors only, Swedish Ol' foreign, or the lc:gal represcntatil'cs 
of inventors, arc l•ntitlcd to obtain patents. 

~ 2. PatL•nts shall not be granted for inv£•ntions the working of 
which would be coutrary to law Ol' momls. \Vith regard to inl'en. 
tions relating to )JI'ovi~ions or meclicincs, patents t;hall not bu 
gt·:mtcd fot· the commodity itself, only fo1· special methods for its 
manu fact nrc. 

~ !3. An innntion shall not Le eonsitlered as new, if it has, prior ,_ 
to tiling the application for n patent with the patent aut.horities, 
\wen tlesl~ribcll in any published joul'llal, OJ' is so openly worked 
1hat auy )ll'l'son conversant with the subject may, guith•tl by the 
information thus gninrfl, work the inn·ntion, OJ' if the objeet of tlw 
inn•ntiu11 doo•s not cs:>tmtinlly differ frl'lll pro1\ucts m· mcthl>tls of 
mallufaeture whieh have before become kuown iu such a r•av . 

• 
The pubhcation of an invention in p•·iut by fo1·l'ign p:1tent 

authorities Ol' the exhibition of tho s:uno in auv intematioual t•xhi· 
• 

hition ~hall not. he an obstacle to the g•·:mting of a patent, provitled 
the application is filed within six months from the date of publica
tion 01' the U:t)' the exhibition COnlllll'JICetl. 

§ 4. ( 1.) Whoever wishes to obtain a patPnt shalllcHlge a writ· 

"Ano!bcr trnnslatiou of this law, dif· 
fering slightly frolll that given in the 
text, nnd from which tho title nnd enact· 

ing clnuse cornmcucing nnol cnolin~ the lnw 
in the text rue l:lkcu, runy be found in 28 
Pat. Off. Guz. II ()3, 
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ten application with tho patent authorities or seml it prepaid by 
post. 'l'hc application must be accompanied uy a uuplicate descrip
tion of tho invention and tho ul·awings in duplicate which arc 
rcqt<ired to explain the description ; and when necessary, also by 
models, samples or the like. 

The application shall eontain the name, profession and }Jostal 
atldrcss of the applicant, likewise the title of the invention. 

The description must he given in so explicit and complete a 
manner that any pm·son conversant with the subject may, thus 
gnided, work the inn•ntion. 

'l'he d(·scriptiou must. also :state what the inventor cousillers to 
be novel in the invention. 

'Vlwn tho applicant does not reside in the country he must 
also deposit a power of attol'llcy to an agent, residing in tho country, 
authorizing him to represent the inventor in everything pertaining 
to the patent. 

If patents are applied for for several inventions, separ:1tc appli
cations must he lmlged for eacl1. 

(2.) If the applicant names another person as the in,·entor .he 
shall produce papers authorizing him to represent the invcntol". 

(:l.) The applic:mt is also required to 11ay a fee amounting to 
fifty c1·owns according to section 11. 

§ o. If the patent authorities fiud that the applicrmt has not 
fullilletl the provisions of section 4 (I.) a written notice to that 
effect will he kept at the otlicc for him ; or, if a full postal ad(hcss 
is furnislted, the notice will be sent to him by post. :Shouhl the 
applicant not supply the deficiency within the date fixed by the 
}latent anthoritit•s the application will he considered almnilouetl. 

§ 6. Should it be deemed that the ohject of the invention is of 
such a eharactet· that a patent may not he granted, or that the 
invention evidently is not now, or if the applicant upon stating that 
anotlwr person i:s the inventor has not provell llimsl•lf to uc the 
legal representative of tho invento1·, or if the applicant has failed to 
}Jay the fee vreseribed by section 4 (3.) ; the patent authorities 
shall immediately reject the application. 

Notice of such a decision together with the reasons for rejec
tion will be communicated to the inventor in accordance with 

• sectwn 5. 

§ 7. If tho several documents for application are compl(•te, and 
there is no cause for immediate rejection of the application as pro
vided in section G, the patent authorities :;hall give notice of the ap· 
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plication in tho newspapers, stating tlJC main features thereof ; like· 
wise it shall be the duty of the said authorities to keep the documents 
of application accessible to every person desit·ing to obtain knowl
edge of the same. And evm·y one intending to contest the applica
tion for tho patent shall, within a period of two months from the 
date of the announcement of t.he apJllication, be permitted to file 
with the patent authorities a written rn·otest . 

.At tho end of that Jlcriod the patent authorities shall take up 
the case under conllideration. 

If there is nothing to impede the granting of the application 
t)JC patent may Le granted and lettct·s patent be issued, saving, 
however, the right of contest pt·ovidml for in section 18. It shall 
be the lluty of the t>atent authorities to enter the gt·ant in a regis
ter kept for that purpose and to make it public by notices in the 
newspapers mal to have the description, \':ith the necessary supple· 
mont~ in theit• essential }>arts, printed a&.'•l Jlubli~;hed in a saitablc 
way. 

If the application is rejected the decision shall be <Jommnnicated 
to the applicant in the form enacted by section 6. 

§ 8. In cases where an applicatiou fot· ft patent lms O<:'en rejcctell 
in pursuance of sections G and 7, aml the :1pplicant declat·es l1imself 
<lissat isfied with this decision, he may :tppeal to tlw liiug Lefore 
twch·c o'clock upon the sixtieth day after tho date of the tll•ebion 
or the privilt!gc of appeal shall be lost. 

§ H. 'Vben se\·eral persons uesirc to obtain a patent for the same 
or a similar invention, the right ot preference will be grantc<l to the 
inventor whose documents for. apvlwation,. prepared in conformity 
to ln.w, were <'ll.i'liest lodged with the patent authorities. 

§ 10. Letter:> patent slwll, except in the case hereinafter stat<'<l, 
be issued for a }lerio<l of fifteen years from the day tlw npplicntion 
was filet! . 

.Any person desiring to obtain a patent of addition for improve· 
ments upon inventions patentc<l before as l1is own, without apply· 
ing for a new patent, may upon complying with the conditions 
hereinbefore stated, have this grant<:'•l for the same periotl as that 
for which the }>rior patent is Yalid. 

§ 11. On each application for a patent a fcc amounting to fifty 
crowns shall be paid to tho patE!nt authorities as providetl in section 
4. Should tho application be rnjectcd or forfeited half that SUIJI 

will be returned to the applicant. 
'Upon each patent granted, with the cxcl'ption of patent:; of 

• 
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addition, tho patentee sl1all pay to the patent authorities an annual 
fee amountii1g fer the secon<l, third, fourth and fifth· years of the 
patent to twenty-five crowns, each year, and for each of the follow
ing five years iifty crowns, and. for each of the remaining five years 
seventy-five crowns. 'l'hc fee may be sent prepaid by post, and 
shall for each year of the patent he paid before the commencement 
of that year, umler penalty of the fee for that year bei~g increased 
by one-fifth. Should the payment of the increased fee be after
w:m.ls neglected, then at tl10 end of the first ninety days of the new . 
year of the patent, the patent shall be considered as forfeited. The 
patentee has not to pay, over and above the fees hero prescribed, 
the expenses of publishing the patent or the description.* 

§ 12. If the patent is assigned to another }>erson, notice of such 
proceeding, together with the documents proving the assignment, 
shall be presented to the patent authorities. Unless such notice is 
given, the patentee latest entered in the records shall be considered 
by the patent authorities as patentee. 

§ 13. In case a patentee is about to reside abroad, or the patent 
has been assigned to a person who does not live within the country, 
it slJall be the duty of the patentee to deposit with the patent 
authorities :1. power of attorney to a legal representative as provided 
under section 4 (I). Should tlae agent of the patentee go away to 
reside abroad, or his charge be otherwise <liscontinuccl, the patentee 
must deposit a power of attorney to another agent. If these pro
visions are not observed, the jntlge of the court shall upon being 
duly notified of the matter appoint an agent for the patentee. 

• The matter corresponding to section 
11 i~ ~tntcd in the Patent-office Gazette 
tranRlntion, us follows: 

With each npplication for patent shnll 
be paid to the pntent authority, 11~ stntetl 
in ~ 4, liO kroner (about fom·teen dollars). 
One half of thi~, howe\'er, shall be re
turned to the npplicnnt if tho npplicntion 
fall through or be rejected. On every 
patent, with the cx•:cption of pntcnts of 
addition, shall be pnitl by the holder of 
the patent to the patent 11nthority n yenrly 
duty nniounting for ench of the second, 
the third, the fourth, 11nd the fifth pntent 
years tll"cnty-five kroner (about snven dol-
1:\rs), for ench of the five following years 

fifty kroner (about fourteen dollnr~), nnd 
for ench of the fh·e lust years sc\·cnty·fi,·e 
luoner (about twenty-one dollars). 'l'he 
duty (which mu~t be forwawdcd in pre
paid letter) shall for cal'l1 patent year be 
paid before the beginning of that year; 
otherwise the duty f«;>r the snmc shall be 
increased one-firth. IF, furthermore, the 
inl·rensed duty be not pail! within ninety 
dtl~·s 11fter the beginning of the patent 
year, the patent shall be forfeited. The 
lwldcrs of patent nre not obliged to pay 
beyond the above-named duties for the 
expen>ea of pnhlication of the pateut or 
fur the nnnmmcement of the detailed 
description. 

• 

• 
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, § 14:. If the fees are paid and the proceedings completed as pro. 
vided by sections 12 and 13, the patent authorities shall register the 
payment in the records pursuaut to section 7. 

§ 15. It shall be the duty of the patentee within three year$ 
from the date at which the vatent was granted to have the invcn. 
tion worked within the country to an adequate extent. But thu 
patent authorities may allow at the time the patent is granted, or 
afterwards, should it be requested, and having regard to the char. 
actor and extent of the invention, a prolongation of the period up 
to four years. '!'hey may also detCI·minc in exceptional cases what 
measures, taken by the patentee, shall be considered to have c0111• 

plied with the conditions of working the invention.* 
If the patentee has within the periou prescribed failed to com. 

ply with the conditions requil·cd for working the invention, or if 
the working cf the invention is subt~equcntly abandoned and not 
afterward resumed within a year, the patent shall be forfeited. 

§ 16. Claims in relation to patents shall not be valiu againMt any 
person who at the time tlJC application for the patent was filed had 
worked the patented invention or made extensive preparations for 
such working. 

§ 17. If the King consiuet•s it necessary that a patented in\'l'll· 
tion shall be open to the ft·ee usc of the public, or appropriatell on 
account of the ::!tate, the patent shall be no obstacle, the pat(•llll~c 
shall however be entitled to full compensation. If the amou11t of 
compensation cannot he agreetl upon, it shall be fixed by a special 
jm·y, appointed by the court, according to the pt·ovisions fot· expro
pt·iation of lanu or homesteads required fot· public purposes. 

§ 18. Shoultl a patent have been obtained contrary to the pro· 
visions of seetions 1, 2 :mu 3, any person who considers his rights 
violated through the patent granted, and also the public prosecutor, 
wh('n the interest of the puhlic demand!! tsuch proceedings, may con· 
test befot·c the court the validity of the patent. 

* This point is thus gtnted in the tran~
lution given in the l'atent-OIIice Gazette: 

The holder of the patent is required 
within three Years trom the date of when • 
the patent was grunted to bring into 
operation his inn•ntion to some practicnl 
!'Xtent within the realm. At the snme 
time the patent authority shall have 
power to allow at the grant of the patent 
or afterward, if representations be made 

to him, and ir the nnturo of the invention 
and other cnuses make it de~;iraule in his 
opinion) to extend the said periotl for 
beginning wol'lting to four ycnrs, nml 
aJgo in renmrkubly cx<·cptionnl cnses the 
patent authority mny direct thnt the 
holder of the pntent he co•JRhlcJ'l'tl liS 

hnving fulfilled the conditions for the 
working of the im·eution. 
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§ 19. All and every one who alleges that a patentee through 
negligence in complying with the regulations prPscribed by section 
15 has forfeited his patent, may proceed befot·c the court. 

§ 20. The court before whom it shall he lawful to proceed in 
cases coming under sections 17, 18 and 10, shall Lethe Court of the 
City of Stockholm. 

§ 21. If the validity of a patl•nt has lwen contested, and tho 
contest has been decidcil, the clecision shall through the court, be 
transmitted to the J>alent authorities.* 

§ 22. Any person who without the pt'rmisl"ion of the patentce, 
except in cases coming under sections 10 and 17, manufactures 
goods in the country with an intent to sell, or for such manufacture 
employs a method of which he knows another person to be the 
lawful }>atentee ; or who sells in the country or imports into the 
country for sale, goods patentcd here or made according to methods 
of manufacturing which he knows to be patented het'l', whidt 
methods he appropriates without permission of the patentee, shall 
be liable to a fine varying from twenty to two thousand crown~, 
and he shall he also liable to all the damages. No one but the pat
entee bas the right to take proccediugs fot· these }ll'lHilties. 

Goods unlawfully manufactun·d or unlawfully importc1l into 
the country shall, when the complainant so demands, Le delivcrl.'d 
up to him against compensation for the valuc, ot· against deuuction 
therefor from the damages due to the complainaut. Implements 
exclusively applicable for the unbwful m:mufactm·e may, when 
the complainant requires it, be tle:stroyed to prevent fnrlhct• mis
chief. 

Persons accused n111lcr this section (section 2l) who continue the 
offense during the proceedings shall, wlwn legally convicted be 
eallecl to account for each separate time a warrant has been issued 
aud f;crved. 

l\loney fines according to this seetion go to tlw crown. In cases 
of destitution when the fine cannot be fully paid, imprisonment 
may be substituted accorJiug to the general penal cocle.f 

§ 23. Should any person lJc accused of intct·fering with the 

'" Section 21 is translated us follows in 
the Patent-Office Gazette: 

The verdict in any action about the 
validity of the patent, when the ple1\ of 
invalidity has been approved, slmll be 
sent by the court to the patent 1\uthority. 

t Sertion 22 i~ thus translated in the 
Patent-Office Gazette. 

Any one who shall, except in the cases 
mentioned in ~cctions 16 and 1 '1, witlwut 
the permission of the holder of the patent 
within the renlm, offer for sule, munufac- · 

• 
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rights of another person under a patent, nml in the course of the 
procceilings the patent be found invalid, f01·feitc<l, or the claim 
nnfouniled, the }Jerson under prosecution shall be acquittcil. 

§ 24:. \Vhen a patent has ceased to be \'alid, either in conse
quence of the provisions prescl'ibcd by this law, or when the pat· 
cntec has notified io the patent authorities his intention to give up 
the patent, it shall be the iluty of the }Jatcntauthol'itiestocanse the 
same to be canceled in the rcgiste•·, and also to have notices of the 
cancellation published in the newspapers. 

§ 2o. \Vith regard to patents gmnted in a foreign State, wh<'I'O 
Jlatents granted in this country arc treatc•l with COI'I'c!lponiling <!Oil· 

sideration, he it enacted that t>ersons, who within seven months 
fl'om the day the application was filell in t.ho foreign State, apply 
for n patent for the same invention in this country, shall with 
rt'g:ml to this application in rclatiou to carlic•· applications for pat· 
ents, be cousidc•·c•l as if the application wa8 filed in this eount•·y at 
the same date as the application was tilc•l in the foreign State. 

~ 26. l\lore detailed provisions relating to the chamcter of the 
documents rcrplired when nn application is lodged, to the entering 
of patents, and to the publication of the il{'scriptions of patents, will 
ue issued Ly the King. 

~ 27. 'l'hc regulations coutained in this law shall take effect from 
the first day of .Tanuary, 1H85, all!] applicatiom1 for patents fill••l 
prim· to that date shall be proceeded with in accordance with the 

llli'C goods or mnkc usc of n mode of mnn
ufaeture, by mnnnf11cturiug fur snlc, fur 
which he is nwu•·e patent has Lccu o!Jtuin
cd, Ol' l~ecp knowingly for sale within the 
l'cahn Ol' for sule importR into the renlm 
the patented article or nrticlcs wluch he 
kuows to be prodm•ctl by the pat!•ntt'd 
mode of mnnufucturin~ of good~ without 
the permission of the holder of the pat· 
cut, ~hall be punished with lines of not lc~~ 
than twenty kroner (about Jive dollar~ 

nnd fifty-five cents), or more tl11111 two 
thousand kroner (nbout five hundred and 
fifty-lil·e dollars), nnd nil costs nnd dam
ngcs. At the same time no one but the 
holder of the patent shall be nil owed to 
pro~ecute. . Unlnwfully manufucturcd 
goods 01· nni11Wfully imported goods shall, 
if the plaintill' demands it, be delivered up 

to him for rompcn~ation for the vnlue or 
in ll<ll't pn~·mer.t of damages. All tool~ 

exclush·cly applimhlc fur tlw unlawful 
uuu;uru,•ture ~hall, if the plaintilf tlelllalul~ 
it, he dealt with in such IIUliiiiCI' that nhusc 
with the same may not take placl'. Auy
hnt]~· that tlm·ing the time when l1c i~ 

being proecedctl ngainst fol' inl"l·ingt'IJWilt 

untie•· tloi~ ~ct·tion contillllt'~ till! ~:uuc 

olfcn~e, ~hull, when he is luwfult.l' con· 
Yictctl, be lincu separately for euch uutl 
Cl't'I'V time summons for the olfcm.e ln1s • 

Lecn matle out 11ntl served upon him, 
Fines whieh n1-e imposed in confm·mily to 
thi~ section full to the crown. If the full 
Yaluo of the fines bo nut forthcoming, 
common penal punishment shall IJc im· 
posell in their place. 
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provisions hitlJCrto observed, also any court, where the validity of a 
patent has been contested prior to the said date, may, notwithstanu
ing the provisions of section 20, proceed with the case. 

If letters patent have bee•• issuctl according to prior Jaws and a 
patentee ucsh·cs tim same to be exchanged for another, grantl'<l pill'· 
suant to thi~ law, he may lodge an application for that purpose with 
tho patent autl10rities, when the provisions stated in this law shall 
be observed l'clativc to the application, questions as to the uovelty 
of the invention being decided with regard to the period when the 
former }latent was grantell. If a second p:ttent is gmnted the 
Jlcriod of its validity shall be consitlered to commence at the satno 
date as that of the patent Jll'C\'iously issued, anu the annual fce8 
to be paid shall be according to tim date of the first pattmt. 

J,et all wlwm it conce•·us be obediently ruled by this law. For 
further confirmation of this Act, we have ratified it with our auto
graph signature ami our l'oyal seal, at the Castle of Stockholm, on 
tho 16th of 1\lay, 1884. 

(Signed) OSCAR. [r .. s.] 
E. vox KnuSENSTJEUXA, (Signuc.l.) 

From Carpm. Pat. L. of1Vurlcl, 527 • 

• 

, 
• • 

• 
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SWITZERLAND. 

According to a report hy 1\It·. Gould, of the Bt·itish Legation, 
published November 18, 1873, in 4 Pat. O.ff: Gaz. 523, there were 
not, at the time of his writing, any special laws in tho Swiss Con
federation fot· the encout·agcmont and protcetion of inventors. 

Aecording to dispatches from Frauk II. :Mason, United States 
Consul at Basic, dated in 1882, and published September 10, 1882, 
in 22 Pat. O.ff: Gaz. 947, the Federal Congress at Switzerland had 
then recently enacted an amendment to the Constitution of the Con
federacy, the purpose of which amendment was to enable the I~ccl
cral Assembly to enact a general patent law ; this perogath·e having 
been previously reserved by the seveml cantonal governments. By 
the requirement of the Constitution, snell :un<.'ntlment aftct· its au op
tion by the assembly must be submitted to popular vote for ratifi. 
cation. Such submission took place July 20, 1882; when the pro
posed amendment was defeateu. By the Constitutional Law of 
Switzerland, ten yeat·s must elapse llcfore a defeated amendment 
can he again presented for populat· approval. 

See also INTERNATIONAl, CoNVENTION. 

'fAJIITI. 

Sec l~nANCE, 

• 

• 
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TASM,\NIA. 

An Act to Regulate the Granting of Letters Patent for 
Jnventlons; No. XXII. of November 5, 1858. 

[XorE.•--The words "rcgistrnr of patents" tin italics urc alterations mnde by the 
Amending Act of 1883.] 

Preamble. 'Vhcrcas it is expedient to pt·omote and encour
age the discovery anu use of new manufactures, anu to affonl greater . 
facilities for obtaining for a limited period the exclusive enjoy
ment thereof by means of letters patent : Be it therefore enacted 
by Ilis Excellency the Governor of 'l'asmania, by and with the 
advice and consent of the Legislative Council and House of Assem
bly, in Parliament assembled, as follows :-

1. Interpretation. In the construction of this Act the following 
expressions shalllmve the meanings bereby assigneu to them, unless 
such meanings are repugnant to or inconsistent with the context : 

"Law ofliccr" shall mean Her :Majesty's attorney·general or 
solicitor-general for the time being of the Colony of Tasmania: · 

"Invention " sltall mean any manner of new manufacture the 
snbject of letters patent and grant of privilege within the meaning 
of this Act : 

"P~tition," "declaration,'' "specification," "appointment to 
hear application," "warrant," anu " letters patent," respectively, 
shall mean instruments in the form and to the effect in the schedule, 
subject to such alterations as may, ft·om time to time, be made 
therein under the powers and provisions of this Act. 

2. Polcer to grant letters patent for inventions, It shall be law
ful for the Govel'llor, with the advice of the Executive Council, in 
the name and on behalf of Her l\lajesty the Queen, to make and 
issue, in the manner hereinafter mentioned, letters patent and 
grants of privilege for any term not exceeding fourteen years from 
the date thereof of the sole wot·king or making of any manner of new 
manufactures within this colony to the true and first inventot· of 
such manufactut·es, which others at the time of making such lettet·s 

*Notes printed in this form nrc from 
Carpmael~' c•lition. 

t This law is published in 32 Pat. OJT. 

I. 35 

• 

Gaz. '171, ns net of November 5, 1885, 
nnd without the insertion of " Registrar 
of Patents." 

• 

• 
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patent and grants do not use, so as also they be not contrary to law 
nor mischievous to the community by raising prices of commodities 
or burt of trade, or generally inconvenient. ' 

3. Governor to make rules for e-;cccutin[J Act. It shall be lawful 
f0r tho Governor, with tho advice of tho Ex:ecutivo Council from 
time to time, to make such rules and regulations, not inconsistent 
with the })fOvisions of this Act, as may appear to be necessary and 
cx:pcdicnt for tho purposes of this Act, ; and all such rules anll regu
lations shall be laid before l>oth Houses of the l)arliament of Tas
mania within fourteen <lays after the making thereof if Parliament 
is then sitting, and if Parliament is not then sitting, then within 
fourteen days after tho next meeting of Parliament. 

4. 11/o<le of applying for letters patent for inventions. Every 
application fot· the gmnt in this colony, under this Act, of letters 
patent for inventions, ~:~lmll be made by petition to the Governor, 
the allegations of which petition shall be supported by a dcclara. 
tion, to be made and subscribed by the applicant, that he is the true 
and first inventor, and that the m·ticlc has not to his knowledge or 
belief been before made or used in this colony ; and such petitions 
and declarations sl1all be lodged at tho office of tho registrar of 
patents, aml shall be in the form in tho schedule, or to tho liku 
effect. 

o. On application for letters patent, inventor to deposit spec {Ilea· 
tion. Specification may be amemled before patent issues. The 
applicant for letters patent for an invention shall, at tho time of 
lodging &ttch pobition and declaration as aforesaid, ueposit at the 
said offico of tho registrar of patents an intltrument in writiug under 
his hand and Bcal, hcreiuaftcr called a specification, particularly 
describing and ascertainiug the nature of the sai<1 invcutiou, :ual in 
what manner tl10 same is to be performed, which specification ~hall 
be mentioned in and annexed to the declaration; and shall abolhen 
deposit at the said office a copy of such instrument, and of the 
dmwings accompanying the same, if any; and the day of the dt·posit 
of cvet'Y such specification shall be recorded at the said otlil't' ami 
indorsed on such specification, and a certificate thereof gil'l·n to 
such applicant or his agent; and thereupon, subject and wirhout 
prejudice to the provisions hereinafter contained, t.he said inVl·ntion 
shall be protected under this Act for the term of six months from 
the day of such deposit, and the applicant shall have during ~ncb 
term the like powers, rights, and privilcgcJ as might have been con· 
fer~ zd upon him by letters patent for such invention issued under 

' 
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this Act, and uuly sealed as of the day of such deposit ; and during 
the continuance of such powers, rights, and privileges under this 
provision, such invention may be used and published without prej
udice to any letters patent to be granted for the· same ; and where 
letters patent are granted in respect of such invention, such letters 
patent shall be conditioned to become void if such specification 
does not particularly describe and ascertain the nature of tho said 
invention, and in what manner tho same is to be performed : P1·o
vidcd alwn.ys, that in case tho title of tho invention or the said 
specification is too large or insufficient, it shall be lawful for the law 
olliccr dul'ing the said term of six months, awl before tho grant of 
tho letters patent, to allow or require tho same to he amended, or 
another and sntlicient specification to bo dt•poRited in lien of such 
specification as aforesaid ; and every such amended or new !'lpeci
fication shall have tho same force, effect, and operation as "if it had 
been originally deposited in its amended 01' new state. 

6. I/m·ms awl size of .pedfication a'ul cupy. Evl'1'Y such spec
ification shall be in the form in the schedule, or to the like effect, 
and shall be written upon parchment upon both sides, and every 
]>age thereof shall be of tho exact size of twenty inches in length by 
fifteen inches in breadth, leaving a ma1·gin of at least one inch aml 
a-half on each side of every such page in o1·dcr and to the intent 
that the same may be bound into books for safe custody, but the 
drawings accompanying such specifiation!!, if any, may be made 
upon larger sheets of p:ll'chmcnt, leaving a margin of the size and 
for the pm·pose aforesaid ; and every copy of any such specification 
as aforesaid, and of the drawings accompanying the same, if any, 
shall in like manner be written upon paper of tho size and with the 
margins af Ol'esaid. 

7, Petition of true inventor not to le c~tfected by protection 
obtained ln fraud of true lnvento1·. In case of any application f o1· 
letters patent for an invention, all(l the obtaining of protection fot· 
the same by reason of the deposit of any such specification as aforesaid 
in fraud of the true and first inventor, any letters patent granted to 
the true and first inventor of such invention shall not be invali
dated by rPason of such application or of such protection as afore
said, or of any use or publication of the invention subsequent to 
such application aml before tho expiration of the said term or pro-

• tectwn. 
8 • . IJiode of proceeding after dejJOSit of specification. The appli

cant, so soon as be thinks fit after the deposit of such specification as 
• 
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aforesaid, and of the drawings and models accomp:mying the same, 
if any, may give notice in writing at the otlice of tho law-officer of 
l1is intention to proceed with his application for letters patent for 
the said invention, stating in such notice the title of the said inven
tion, and tho day on which the specification thereof was deposited 
at the office of the reuistrar of patents, aml shall at the time of giv. 
ing such notice produce the . .;ertificato of deposit ; anu thereupon 
the law-officer shall deliver to the applicant or his agent an appoint
ment to hear the application in the form in the schedule, or to the 
like effect; and such applicant or agent shall cause the said appoint
ment to be published once in the Gazette and twice in some newspa
per published in Hobart 'l'own and in Lannceston ; and any lJCI'son 
lu1ving an interest in opposing the grant of letters patent for the 
said invention shall be at libet·ty to leave particulars in writing of 
their objections to the said application at the oflice of the law oflicer 
within such time, not being less than one month, as the law ofliccr 
by such appointment may direct. 

9. Law officer to !tear appUwtion and objections. At the time 
aml place named in the said appointment the applicant shall produce 
the Gazette and newspapers containing the same ; aml the law 

I ofticer shall thereupon hear and consider the said application, and 
all objections to the same mentioned in the said particulars, if any, 
aml for tl1at purpose shall obtain from the oflice of the ?'e[Jistrar of 
patents tlw copy of the specification and of the dmwings and models 
accompanying the same, if any ; and the law oflicer may call to his 
aid such scientific or other person as he may think fit, and may 
cause such remuneration to be paid to such Jlei·son as he thinks 
}>roper : Provided always, that tl10 applicant, tlw objectors, and 
their respective witnesses and evidence, shall be respectively heard, 
examined, and considered separat('ly and apart from and in the 
absence of the other and his witnesses and evidence. 

10. Law officer may o1·der by an(l to ~olwm costs to be paid. It 
shall be lawful for the law oftieer, if he sees fit, by certificate under 
]lis hand, to ordn.r by and to whom the costs anu expenses of any 
hearing or inquiry upon any objection, or otherwise in relation to 
the grant of such letters patent, shall be paid, and in what manner 
and by whom such costs arc to be ascertained ; and if any costs so 
ordered to be paid arc not paitl within four days after the amount 
thereof is so ascertained, it shall be lawful for such law ofliccr to 
make an order for the payment of the same ; and every such order 
may be made a rule of the ::iupreme Court. 
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11. Lato officer may -issue ~oarrant for sealin[J letters patent. It 
sL.\11 be lawful for the law oflicer, after snch hearing and consitlcr
ation as be may think fit, to issue a warrant under hit:~ hand and seal 
for the sealing of letters patent for t.he said invention, and such 
warrant shall set forth the tenor and effect of the letters pateut 
thereby authorized to be granted, and shall direct the insertion in 
such letters patent of all such restrictions, conditions, and provisos 
as the law officer may deem usual and expedient in such gmnts, or 
necessary in pursuance of the provisions of this Act ; and the Haid 
warrant shall be the warrant for the making and sealing of letters 

11atent under this Act according to the tenor of the said warrant; 
and every such warrant shall ·be in the form in the seheilule or to 
tho like effect. 

12. ·writ of scire facias. The writ of scire facias shall lie for 
the repeal of any letters patent issued under this Act in the like 
cases as the same would lie in England for the repeal of letters pat--ent which may now be issued undet· the Great Seal ; and in case 
the grantee does not reside in this colony, it shall be snfficient to 
file such wl'it in the proper oftice of the Snpreme Court, and serve 
notice thereof in writing at the last known residence ot· place of 
business of such g•·antee. 

13. 1Yotlting to affect prerogatives of Cro10n in urantin[J 01' 

1ait!tltoldinglctters patent. Nothing herein contained shall extend 
to abridge Ol' affect tlw prerogatives of the Crown in relation to the 
granting or withlwlding the grant of any letters patent ; and it 
shall be lawfnl for the Govemor in Council to direct such law 
ofticer to withhold such warrant as aforesaid, or that any letters 
patent for the issuing whm·eof he may have issuell a warrant as 
aforesaid shall not issue, or to direct the insertion in any such ll't
ters l;atent of any restrictions, condition~, or provisoH, in additiGn 
to or in substitution of any restrictions, conditions, or provisos 
which would otherwise he inserted therein under this Act ; and it 
shall abo be lawfnl for the Governor in Council to direct the spl'ci
fication in respect of the invention descl'ibed to be canceled in auy 
case in which letters patent may have been refused to be granted,. 
antl thereupon the protection obtained by the deposit of such spl'ci-

, fication shall cease. · 
14:. Letters patent to be void on nou-performance o.f conditions. 

All letters patent for inventions gmnted umle1· this Act shall Le in 
the form in the schedule or to the like effect, and be made subject 
to the condition that the same shall be void, and that the powers 
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and privileges tl1ereby granted shall cease and determine, at the 
expi1·ation of three years :md seven years respectively from the date 
thereof, unless there is pa.id before the expiration of the said three 
and seven years respectively the sum or sums of money in that 
behalf by this Act required to be paid ; and the colonial treasurer 
shall issue under his hand a certificate of such payment, and shall 
indorse a receipt for the same on the letters patent. 

15. Registrar of patents to issue letters patent. The registrar 
of patents, so soon after the receipt by him of the said warrant as 
ho is required by the applicant, shall cause to be prepared letters 
patent for the invention according to the tenor of the said warrant; 
and it shall be lawful for the.Governor in Council to cause such 
letters patent to be Eealed with the seal of the colony ; and such 
letters patent shall be made applicable to this colony, and shall be 
valid and effectual within the same. 

16. Letters patent to be issue{l witMn certain time. Save as 
hereinafter mentioned, no letters patent shall issue on any warrant 
granted as aforesaid unless application is made to seal such letters 
}latent within three months after the date of the said warrant, nor 
sh:dl any letters patent be issued or be of any force or effect unless 
such letters patent are granted during the continuance of the pro· 
tection conferred under this Act by reason of such deposit as afore· 
said. 

17. Letters patent may issue after tlwt time in ce1·tain cases. 
'Vhero the letters patent have not been sealed during the continu
ance of such protection as aforesaid, and the delay in such sealing 
has arisen from accident and not from the neglect or willful default 
of the applicant, it shall be lawful for the Govemor, if he thinks fit, 
to goal such letters patent at any time, not being more than one 
month after the expiration of such protection ; and where the appli
c:J.nt for letters patent dies during the continuance of such protec
tion as aforesaid, such letters patent may be granted to the ext•cn· 
tors or administrators of such applicant during the continuance of 
such protection, or at any timo within threo months after the death 
of such applicant, notwithstanding the expiration of the term of 
such protection ; and tho letters patent so granted by virtue of this 
section shall be of the like force and effect as if they had been 
granted to such applicant during the continuance of such protection; 
and in case auy letters patent are destroyed or lost, other letters 
patent of the like tenor and effect, and sealed and dated as of the 
same day, may, subject to such regulations as the Governor in 

• 
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Council may direct, bo issued under the authority of the warrant in 
pursuance of which the original letters patent were issued. 

18. Letters patent to bear elate of the deposit of specification and 
to be conclusive as to preliminary steps and proceedings. Notwith
standing any law to the contrary, all letters patent to be issued in 
pursuance of this Act shall be sealed and bear date as of the day of 
the deposit of such specification as aforesaid ; and such letters pat
cut shall be of the same force and validity as if they had been sealed 
on the day as of which the same are expressed to be sealed and bear 
date ; and after any letters patent have been issued under this Act 
it shall not be necessary or material to inquire or ascertain whether 
such appointment to bear the application as aforesaid has or bas 
not been delivered and published in the manner hereinbefore men· 
tioned and directed. 

19. Letters patent for fm·eign inventions not to continue after 
expiration of fm·eign patent. Where upon :my application made 
under this Act letters patent are granted for or in respect of any 
invention first invented in parts out of this colony, and a patent or 
the like privilege for the monopoly Ol' exclusive use or exercise of 
such invention in any part out of this colony is there obtained 
before the grant of such letters patent in this colony, all rights and 
privileges under such letters patent shall, notwithstanding any term 
in such letters }latent limited, cease and be void immediately upon 
the expiration or other determination of the term during which the 
patent or like privilege obtained in such part out of this colony con
tinues in force, or where more than one such patent or like privilege 
is obtained abroad, immediately upon the 'lxpiration or determina
tion of the term which first expires or is determined of such several 
patents or like privileges: Provided always, that no letters patent 
for or in respect of any invention for which any such patent or like 
privilege as aforesaid has been obtained abroad, granted in this 
colony after the expiration or determination of the term for which 
such patent or privilege was granted or was in fo.rce, shall be of 
any validity. 

_20. Letters patent not to prevent the use of inventions on foreign 
sldps resorting to ports of tlds colony. No letters patent for any 
invention granted in pursuance of this Act shall extend to prevent 
the use of such in\'ention in any foreign ship or vessel, or for the nav
igation of any foreign ship or vessel which may be in any port of 
this colony, or in any of the waters within the jurisdiction of any 
of Her Majesty's courts in this colony, where such invention is not 

• 
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so used for the manufacture of any goods or commouities to be 
vended within or exported from this colony: Provided nlways that 
this ennctment shall not extend to the ships or vessels of anv for • 

• 
eign State, the laws of which authorize subjects of such foreign 
State having patents or like privileges for the exclusive use or exer
cise of inventions within its territories to prevent or interfere with 
the use of such inventions in British ships or vessels, or in or about 
tho navigation of British ships or vessels while in the ports of such 
foreign State, or in the waters within the jurisdietion of its courts, 
where such inventions are not so used for the manufacture of goons 
or commodities to be vended within or exported from the territ.ories 
of such foreign State. 

21. Specifications, &c. to be filed. Every specification depositetl 
at the office of the registrm• of patents as aforesaid, and t·he draw
ings and models accompanying the same, if any, and all such peti· 
tions and declarations, as aforesaid, shall fot'thwith after the gmnt 
of the letters patent, or if no letters patents are granted then 
immediatelv on the expiration of six months from the time of such 
deposit, Ol' upon the specification being so canceled as aforesaid, be 
transfcrrec.l. to, kept, and filed in such office as the Governor in 
Council from time to time appoints for that purpose ; and the cop· 
ies of such specifications, and the drawings and models, if any, 
accompanying the same, shall also be forwarded to and kept at the 
same office. 

22. Application to disclaim or mal.:e alterations. Any person 
who obtains letters patent under this Act, or in case such person 
parts with the whole or any part of his interest by assignment, 
such person together with the assignee if part only has been 
assigned, or the assignee alonu if the whole l1as been assigned, may 
apply to the law officer for leave to enter a di13claimer of any part of 
either the title of the invention or of the specification, or a memo· 
randum of any alteration in the said title or specification, not being 
such a disclaimer or such an alteration as extends the· exclusive 
right g:·anted by the said letters patent; and thereupon the law 
officer shall deliver to such applicant or his agent an appointment 
to hear such application in the form in the schedule or to the like 
effect ; and such applicant or his agent. shall thereupon cause such 
disclaimer, stating the reason for t.Jw same, or such memo'randum of 
alteration, to be written at the foot of the said appointment, and 
cause the same respectively to be published in the manner herein· 
before required with respect t,o the publication of the appointment 
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to hear an application for letters patent; and any person having an 
interest in opposing the said application shall be at !.]Jetty to leave 
particulars in writing of their objcetionR to the same at the office of 
the law officer, within such time not'being less than one month as the 
law officer, by such appointment, may direct: Provided. always, that 
whe\'e such application 2.s aforesaid is for leave to enter a diselaimcr 
of any part of the title of the said invention or a memorandum of 
:my alteration in such title, tho Ja,v -::fil.cer ma.y dispense with snnh 
appointment and publication, aml in that case shall e.::·t.ify in the 
fiat hereinafter mcntitJned tb:1.t he bas dispensed with the sawe. 

23. Lwo officer to hear applications for leave to disclaim. At 
the time and place named in such appointment the applicant shall 
produce the Gazette anll newflpap.;rs containing the same, and the 
said disclaimer, or memorandum of alteration at the foot thereof ; 
and tho 'Jaw officer shall thereupon bear and consider the said appli
cation, and all obje11tions to the same mentioned in the said particu
lars, if any, and all such power and authority shall and may be 
exercised upon th:l.t occasion by the law officer as by virtue of the 
provisions hereinbefore contained can and may be exercised in rela
tion to the hearing and considering an application for letters patent 
and objections to the same, and shall and may be enforced in like 
manner. 

24:. JJisclaimers. and alterations to be entarccl and .filecl. After 
such hearing and consideration, or without such hearing and con
sideration where the said appointment and publication have been 
dispensed with as aforesaid, such applicant may, by leave of the 
law officer, to be certified by a fiat under his hand to be written at 
the foot of the same parchment with the disclaimer or memorandum, 
enter such disclaimer, stating the reason for the same, or such 
memorandum of alteration ; and such disclaimer or memorandum 
of alteration and fiat shall be filed in the office in which specifica-

• 

tions are appointed to bo filed as aforesaid, with the specification of 
the invention to which the same 1·elatc ; and such disclaimer or 
memorandum of alteration, being so filed in such 'office, shall be 
deeml•d and taken to be part of the letters patent or the specifica
tion, at:d subject to the several incidents thereof, in all courts what
ever, and shall be valid and effectual in favor of any person in 
IV hom the rights under the said letters patent may then be or there
after become legally vested ; and such filing of any disclaimer or 
memorandum of alterat!:;;-. in pursuance of the leave of the law 
officer certified as aforesaid shall, except in cases of fraud, be con-

• 

• 
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elusive as to the right of the party to enter such <lisclaimer or 
memorandum of alteration under this Act, and no objection shall 
be allowed to be made in any proceeding upon or touching such 
letters patent, specification, disclaimer or memorandum of nltera. 
tion, on the ground that the person entering such disclaimer or 
memorandum of alteration l1ad not sufficient authority in that 
behalf : Provided always, that no action shall be brought upon any 
letters patent in which or on the specification of which any dis. 
claimer or memorandum of alteration lms been filed in respect of 
any infringement committed prior to the filing of such disclaimer 
or memorandum of alteration, unless the law officer certifiea in l1is 
said fiat that any such action may be brought, notwithstanding the 
entry or filing of such disclaimer or memorandum of alteration ; 
nnd that no such disclaimer or memorandum of alteration shall be 
receivable in evidence in any action o1· suit, save and except in any 
prcceeding by scire facias pending ~t the time wlJCn such disclaimer 
or alteration was filed as aforesaid, but in every such last mentioned 
action or suit the original title ancl specification alone shall uc gi\'en 
in evidence, and be deemed and taken to be the title and specifica
tion of the invention for which th~:: letters patent lmve been granted: 
Provided also, that when any such fiat has been issued under this 
Act, it shall not be necessary or material to inquire or ascertain 
whether such appointment as last aforesaid has or bas not been 
delivered and published or dispensed with in accordance with this 
Act. 

25. Specifications, c&c., to be open to inspection. All specifi~a
tions, and the drawings and model~ accompanying the same; if an;r~ 
and all petitions, declarations, disclaimers, and memoranda of alter
ations filed in the office appointed for filing specifications under and 
in pursuance of this Act, and also the copies of the specifications, 
and drawings and models accompanying the same, if any, kept at 
the said office, shall be open to the inspection of' the public at all 
rea~;onablc times, tmbject to such t·egulations as the Governor in 
Council may appoint in that behalf. 

26. liiode of obtaining extension of the term. If any person 
l1aving obtained letters patent under this Act, or in case such per· 
son has parted with his whole or any part of his interest by 
assignment, if such person, together with the assignee where part 
only has been assigned, or if the assignee alone where the whole 
111~ been assigned, six months before the expiration or other deter· 
mination of snch IE'tters patent, presents to tbe Governor a petition 
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for the extension of the term in such letters patent mentioned, and 
sets forth in such petition that he has been unable to obtain a du9 
remuneration for his expense and labor in })Crfecting such invention, 
and that an exclusive right of using and vending the same for some 
further period to be named in such petition, in addition to the said 
term, is necessary for his reimbursement and rcmuueratio.n, it shall 
be lawful for the Governor in Ceotmcil to refer the consideration of 
the said petition to commissioners to be appointed for that purpose 
in the manner hereinafter mentioned. 

27. Mode of obtaining confirmation of invalid patent. If in 
any suit or action it is proved or spceially found by the verdict of 
a jury that any person who has obtained letters patent for any 
invention or supposed invention was not the first inventor thereof, 
ol' of some part thereof, by reason of some other person having 
invented or used the same or some part thereof in this colony, 
before the date of such letters patent, or if such patentee or his 
assigns discover that some other person had, unknown to such pat
entee, invented or used the same or some part thereof in t.his colony 
before the dat~ of such letters patent, such patentee or his as!ligns 
may petition the Governor to confirm the said letters patent., or to 
grant now letters patent, and it shall be lawful for the Governor in 
Council to refer the consideration of the said petition to commis
sioners to be appointed for that purpose in the manner hereinafter 
mentioned. 

28. Appointment of commissioners. For tlte purpose of con
sidering any such petition as aforesaid, it shall be lawful for the 
Governor in Council, if he thinks fit, to issue and direct a commis-

. $ioa in the name of Her Majesty to five or more persons, of whom 
the judges of the Supreme Court shall be two, reciting such })etition 
and requiring or authorizing such persons or any three of them, of 
whom one of the said judges shall be one, to meet. at some time, not 
being less than two months from the publication of the said com
mission in the Gazette, and at some place to be fixto:cl in the said 
petition, and to report to the Governor, in case the petitioner prays 
for an extension of the term in the letters patent mentioned, whether 
any, and if n.ny what, further extension of the saill term should be 
granted, or in case the petitioner prays for a confirmation of the 
let·~ere patent or for a grant of new letters patent, whether such 
confirmatiou or grant should be made, and upon what, if any, con· 
ditions the prayer of any such petition should be complied with. 

29. Notice of commission to be published ancl cavcata ente~·ed . 

• 

• • 

• 

• 
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Two months at 1east before the time named in tho commission for 
the consideration of any such petition as aforesaid, the petitioner 
shall cause an advertisement of .the contouts of the said commission 
in the form in the schedule or to the like effect, to be published i~ 
the same manner as is hereinbefore required with rei:!pect to the 
publication of the appointment to hear an application for lctt<:rl:l 
patent ; and any person lmving an interest in opposing tho said 
}Jetition shall be at liberty to enter a caveat against the same at the 
oflice of the 1•egistrar o.f patent.~, at any time not being less than one 
week before the time named in the commission for the execution 

' 

thereof. 
30. Commissioners to ltew· all parties ancl report. At the time 

and place fixed in the commission for that purpose the commission
ers, shall meet and proceed to consider such petition ; and the peti
tioner shall be hearu by his counsel and witnesses to prove his case 
as stated in such petition, and the publication of the said last men
tioned advertisement as required by this Act ; and the persons enter· 
ing caveats shall likewise be heard by their conusel and witnesses; 
and all such witnesses shall be examined upon oath, which oath any 
one of the commi:osioners is hereby authorized and required to admin
ister; and the proceecFngs before the said commisi:!ioners may be 
adjourned from time to time as may be necessary. 

31. Extension o.f term may be granted.--Invalid patents may 
be conjlrmecl. Pm·ties to actions to ltave notice o.f petitio11s. If 
upon hearing and inquiry of the whole matter the commissioners, 
in case the petitioner prays for an extension as aforesaid, are of 
opinion, and so report, that a further extension of the said tc1·m 
should be granted, it shall be lawful for the Governor in Council, if 
he thinks fit, to grant to the petitioner new letters patent for the 
said invention for any term not exceeding fourteen years after the 
expiration of the term of the first letters patent, anything herein· 
before contained to the contrary in anywise notwithstanding; and 
if the commissioners, iu case the petitioner prays for a confirmation 
or graut as aforesaid, upon examining the said matter, and being 
satisfied that such patentee as aforesaid believed himself to be the 
first and original inventor, and that such invention, or part thereof, 
had not been publicly and generally used in this colony before the 
date of the first letters patent, report their opinion that the prayer 
of such petition ought to be complied with, the Governor in Conn· 
cil may, if he thinks fit, grant such prayer ; and the said letters 
patent shall be available at law and in equity to give to such peti· 

• 
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tioner the sole right of m1ing, making, and vending such invention 
as against all portions whatsoever, anything hereinbefore contained 
to the contrary notwithstanding : Provided, that any person, part.y 
~to any former suit or action touching any such first letters vatent 
:as in this section are mentioned, shall be entitled to have notice in 
writing of tho time and place fixed as aforesaid for the first meet
ing of the said commissioners to consider the said petition ; and 
that after any such report has been made lt shall not be material or 
necessary to inquire or ascertain whether any such advertisement 
as last aforesaid has or has not been published, or whether any such 
notice as last aforesaid has or has not been given in the manner 
hereinbefore directecl in that behalf. 

32. Conditions may be inserted inneuJ patents. Date of new pat
ents. It shall be lawful for the Governor in Counci! to insert in any 
such new letters patent as in the preceding section arc mentioned any 
restrictions, conditions, antl provisions which may be recommcnucd 
by the commissioners in their report, or which to the Governor in 
Council may seem proper ; and such new letters patent shall be 
sealed and bear date as of the day after the expiration of the term 
of the first letters patent. 

33. Indexes to spec(fications, <CC. The Govern::r may cause 
indexes to all specifications, declarations, disclaimers, and memo
randa of alterations, deposited aml filed as aforesaid, to be prepared 
in such form as may be thought fit; and such indexes shall be open 
to the inspection of the public, subject to the regulations to be mauc 
by the Governor. 

34. Register of patents to be kept. There shall be kept at the 
onice appointed for filing specifications as afore:::aid a book, to be 
called the " Rc>gister of Patents," wherein shall be entered and 
l'ecordcd in chronological order all letters patents granted under 
this Act, the deposit and filing of specification,., disclaimers aml 
memoranda of alterations filed in respect of such letters patent,
all amendments in such let tcrs patent anil specificn.tions, all con
tinuations and extensions of such letters patent, the expiry, determ
ination, vacating, or canceling of such letters patent, with the dates 
thereof respectively, and all such other matters and things affect
ing the validity of such letters patent as the Governor in Council 
may direct; amt such register or a copy thereof, shall be open at 
all convenient times to tho inspection of the public, subject to such 
regulations as the Governor may make in that behalf. 

3o. Register of Proprietors to be kept. Thoro shall be kc}>t at 
• 
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the same office a book, entitled tho "Register of Proprietors," 
wherein shall be entered, in such manner as the Governor directs, 
the assignment of any letters patent, or of any share or inter
est therein, any license under letters patent, and the district to 
which such license relates, with the name or names of any person 
l\aving any share or interest in such letters patent or license, the 
date of his or their acquiring such letters patent, share, and inten•st, 
-:and any other matter or thing relating to or affecting the pro
prietorship in such letters patent or license ; and a copy of any 
ent1·y in such book, certiliecl as hereinafter mentioned, shall be given 
to any person requiring the same, and shall he prima facie proof of 
the assignment of such letters patent, or share or inttn·est therein, 
or of the license or proprietorship, as therein expressed ; and such 
register oro. eo~'Y thereof shall be open to public inspection, sub
ject to such regulations as the Governor may make : Provided 
always, that until such ent1·y has been made, the grantee of tho 
letters patent l'lh<\ll be deemed and taken to be the sole and exclu
sive proprietor of such letters patent, apd of all the licenses and 
privileges thereby given and granted. 

36. lllore titan twelve persons may be intereste(l in patent. It 
shall!,.. lawful for a larger numl>er than twelve persons to have a 
legal and beneficial interest in letters patent granted under this 
Act. 

• 

37. Certified copies to be evidence. The Governor may cause a 
seal to be made for the purposes hereinafter mentioned ; and all 
courts, judges, and other persons whomso~;ver shall take notice of 
snch seal, and recei\·e impressions thereof in evidence in like man
ner as impressions of the seal of the colony arc received in evidence; 
and copies or extracts, certified and scaled with such seal, of ll'tters 
l>atent, specifications, disclaimers, mem0randa of alterations. and all 
other documents or books recorded, filed, and kept in pursuance of 
this Act, shall be received in evidence in all proceedings relating to 
letters patent for inventions in all courts, and by all judges and 
other persons whomsoever. 

38. Ftdsiflcation or j'oroery of entries. If any person willfully 
makes, or causes to be made, any fabe entry in the said Register of 
Proprietors, or willfully makes or forgeR, or causes to be made or 
forged, any writing falsely purporting to be a copy of any entry in 
the said book, or produces or tenders, or causes or suffers to be pro· 
duccd or tendered in evidence, any such writing knowing the same 
to be false or forged, he shall be guilty of a. misdemeanor, and ~hall 

• 
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• 

bo liablo to be imprisoned, with or without haru labor, for any term 
not exceeding two years, or to bt> tined and impri~onetl at tho dis· 
crotion of the court. 

39. Entries may be e;epunged from Register of Proprietors. 
1f any person deems himself aggrieved by any entry made unrler 
color of this Act, in the said Register of Proprietors, it shall be 
lawful for such person to o.p}lly by motion to the Supreme Court in 
term time, or by summons to a judge of such court in v~cation, for 
an order that such entry may be expunged, vacated, or varied ; and 
upon any such application, such court or judge respectively may make 
such order fer expunging, vacating, or varying such entry, and as 
to the costs of such application, as to such court or judge may seem 
£t; and the officer having tho care and custody of such Register, 
on tho production to him of any such order, shall expunge, vacate, 
or vary the said entry according to the requisition of such order. 

4:0 • .Penalty for ttnatttlwrized ~ese of ~oord "patent." If any 
person writes, paints, prints, moulds, casts, carves, engraves, stamps, 
or otherwise marks upon anything made, used, or sold by him, for 
the solo making or selling of which he has not obtained letters pat· 
ent, the name or any imitation of tho name of any other person who 
bas obtained letters patent for tho solo making and vending of such 
thing, without leave in writing of such patentee or his asl!igns, or if 
any person upon such thing, not having been }JUrchused from the 
patentee, or some person who purchased it from or under such pat· 
cute.:, or not having had the license or consent in writing of such 
patentee or his assigns, writes, paints, prints, moulds, casts, carves, 
engraves, stamps, or otherwise m.!irks the word" patent,'' tho word a 
"letters patent," or tho words 11 by the Qu~en's patent," or any 
words of tho like kind, meaning, or import, with a view of imitating 
or couuterfeiting the stamp, mark, or other device of the patentee, 
l10 shall for every such offense forfl!it and pay the sum of one hun· 
dred pounds, one half to Her l\Iajesty, and the other half with full 
r0sts of suit to any person who sues for the said pen!llty by action 
of debt: Provided always, that nothing herein contained shall be 
construed to extend to subject any person to any penalty in respect 
of stamping or in any way marking the word "patent" upon any
thing made for the sole making or vending of such letters patent 
before obtained have expired or been otherwise determined. 

41. In actions for infringement, particulars of breaches and 
objections to be delivered. In any action for tho infringement of 
letters patent the plaintiff shall deliver with his declaration particu-

• 

• 
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Jars of the breaches complained of in the said action, and. the 
defrmdant on pleading thereto shall deliver with his ple~.s, and the 
prosecutor in any proceeuing by scire facias to repeal letters patent 
shall deH.ver with his declaration, particulars of any objections on 
which he means to rely at the trial in support of the pleas in the 
said action, or of the suggestions of the said declarations in the pro. 
ceeding by scire facias respectively ; and at the trial or proceeding 
by scire facias no evidence shall be allowed to be given in support 
of any alleged infringement or of any objection impeaching the 
validity of such letters patent which are not containerl in the par. 
ticulars delivered as aforesaid : Proviued always, that the !>lace at 
or in which and in what manner the invention is alleged to have 
been used or publisheu prior to the date of the letters patent shall 
be Rtatcd in such particular£ : Provided also, that it shall and may 
be lawful f<ir any judge at chambers to allow such plaintiff or 
defendant or prosecutor respectively to amend the particulars deliv
ererl as aforesaid, upon such terms as to such judge seems fit. Pro. 
vided also, that at the trial of any proceeding by scire facias to 
repeal letters patent the defendant shall be entitled to begin and to 
gi\·e evidence in support of such letters patent ; and in case evi. 
deuce is adduced on the part of the prosecutor imp':)aching tho 
validity of such letters patent, the defendant shall be entitled to 
the reply. 

• 4:2. Cow·t rnay grant injunction in case of infringement. In 
any action for the infringement of letters patent, it shall be lawful 

. for the court, if the court is then sitting, or if tho court is not sit
ting then for a judge, on the application of tho plaintiff or defend
ant rl.\speotively, to make such order for an injunction, inEpcr.tion, 
or account, and to give such direction respecting such action, in june· 
tion, inspection, and account, and the proceedings therein respect· 
ively, as to such court or judge may seem fit. 

43. Particulars to be regarded in taxin,q costs. In taxing tho 
costs in any action for infringing letters patent, regard shall be had 
to the particulars del: l'ei·cd in such action, and the plaintiff and 
defendant respectively shall not be all!>wed any costs in respect of 
any particular unlcas certified by the judge before whom the t1·ial 
was had to have been proved by such plaintiff or def<mdant respec· 
tively, without regard to tho general costs of the cause; and it 
shall be lawful for the judge before whom any such action is tried 
to certify on the record that the validity of the letters patent in tho 
declaration mentioned came in question : and the record with such 
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certificate being given in evidence in any suit or action for infl'ing
ing the said letters patent, or in any proce~..Jing by scire facias to 
repeal the letters patent, shall entitle the plaintiff in any such suit 
or action, or the defendant in such proceeding by scire facias, on 
obtaining a decree, decretal order, or final judgment, t.o his full 
costs, charges,, and expenses, taxed as between attorney and client, 
unless the judge making such decree or order, Ol' the judge trying 
such action or proceeding, certifies that the plaintiff or defendant 
respectively ought not to ha\'e such full costs. 

44. Fees on obtaining patents. 'l'herc slJa!l be paid in respect 
of letters patent applied for or iBsucd under or in pursuance of this 
Act, the depositing of specifications, the filing of disclaimers and 
memoranda of alterations, certificates, entries, and !learchc~, and 
.:>ther matters and things respectively mentioned in the schedulc, 
such fees as are enumerated in the schedule ; and such of the said 
fees as are hereby made payable to the law officer shall and may be 
received and retained by such law officer for his own proper use ; 
and the residue of tho saitl fees shall form part of the general rev-
• 

enue, and shall be forth with paid into the colonial t1·easm·y by the 
persons receiving the same in pursuance of this Act. 

• 4o. Englisl~ patents. All fetters patent which are granted in 
the United Kingdom of Great Britain and helantl after the 30th 
day of June, 1859, for any invention, shall, so fa1· as the same relate 
to this colony, be utterly void and of none effect, and in nowise be 
put in execution ; but all such letters patent granted in the said 
United Kingdom on or before that day, and which if this Act bad 
not been passed would have been valitl in this colony, shall bo 
deemed and taken to have been granted under thi!! Act, and may be 
dealt with accordingly. 

46. Forms in scltedule may be variecl. The Governor in Coun. 
cil may, if he thinks fit, vary and alter the several forms in the 
.schedule as occasion may require. 

47. Sltort title. In refening to this Act it shall bo. sufficient to 
usc the expression the Paten~ La\v Act. 

I. 36 

• 

• 

• 
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' . 
SCHEDULE • 

• 
" b ·---

FoaMs. 
• 

Petition. 
No. 

To His Excellency the Governor of the Colony of Tasmania, 
• • • • • • • • • • 

Tho humble petition of [lwe insert name aud acld,·ess of peationer,] for, &:c. 
Sbowetb, · 

That your petitionl'l' is in possession of on invention for [the title of tlte invention,] 
which invention be believes will be of great public utility ; that he is tho true und first 
inventor thereof; ond that the some bas not been before mnde or used in this colony 
by any other peraon or persons, to the best of his know lodge ond belief. 
. . Your !Jetitioner theref()re humbly prays that Your Excellency will be pleased to 
grant unto him, his executora, administrators, and assigns, letters patent for the term 
'of fourteen years, pursuant to tho provisions of the Patent Law Act. · 

. And your petitioner will ever pray, &c • 

.Declaration. 
No. 

' . 

I I, A. B., of , in Tasmania, do hereby solemnly and sincerely declare that 
I urn in possession of on invention for, &c. [ t!te title as in petition], which invention I 
believe will be of great utility; that I am the true ond first inventor thereof; and that 
the snme hns not been before made or used in this colony by any other person or per· 
sons, to the best of my knowledge and belief; and that the instrument in writing 
under my hand ond seal, hereunto annexed, particularly describes and ascertain~ tbe 

' 

nature of the said invention, and the manner in which the snme is to be performed; 
all which matters I conscientiously believe to be true; and I make this declaration 
under the provi&iO!lS of the Act qf Council, entitled An Act for the abolition of extra. 
jUdicial and 11nnecesaary Oatl111, 

A. B. 
Taken before me, this day of , 18 • 

0. D., 
J u.!tice of tltc Peace. 

No. 
Spedficatior •• 

To nil to whom these p1csents come, 
I, A. B., of , in Tnsmanin, Engineer, send greeting:-
Whereas I am desirous of obtaining letters patent far aocuring unto me llerMajeB• 

ty's special license that I, my executors, administrators, and assigns, or such oth~rs II!! 
I or they should at nny time agree with, and no ot\1ers, should and lawfully misht from 
time to time, and nt nil times during the term of fourteen yeats, to be computed from 
the day on which this instrument is left nt the office of the registml' of patmtsnt Hobart 
Town, make, use, exercise, and vend within the Colony of Tnsmnnin, an invention for 

• 
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[inmt the title of the invention] ; and in order to obtain the said letters patent, l must 
by an instrument in writing under my band and seal particularly descrioo and ascer
tain tho nature of the said invention, and in what manner the same is to be performed: 
Now know ye, that I, the said A. B., do hereby declare the nature of the said iaveil
tioo, and the manner in which the same is to be performed, to be particularly described 
and IIScertaincd in and by the following statement ; that is to say [describe the inven
tion]. 

In witness whereof I, the said A. B., have hereunto set my hand and seal this 
day of , 18 • A. B. (L. s.) 

.Appointment to hear Application for Lttltl'! Patent. 

Patent for [inaert the title as in &pec!fication]. This is to notify that A. B., of 
1 in Tasmaniu, Engineer, did on the day of instant Lor la.~t] 

deposit at the office of the regi&trar of patents at Hobart Town· a specification or instru
ment in writing under his hand and seal particularly describing und ascertaining the 
nature of the said invention, and in what manner the same is to be pP.rformed, and 
that by reason of such deposit the said Invention is protected and secured to him 
exclusively for the tenn of six months then next ensuing: And I do further notiry 
that the said A. B. has given notice in writing nt my office of his intention to pro
ceed with his application for letters patent for the said invention, and that I have 
appointed [ T71ursday] the day of next, at o'clock in the 

noon, at my office, to bear and consider the said application, and all objections 
thereto; nod I do hereby require all persons having an interest in opposing the grant 
of such enid letters patent, to leave before that day at my office at Hobart Town par
ticulars in writing of their objections to the said application, otherwise they will be pre. 
eluded from urging the same. 

Given under my hand this dllv of • 

Warrant. 

I 18 , 
F. S., [Attorney] General, 

.il[acquarie Street, Hobart Town. 

I have heard and considered the application of A. B., of , in Tasmania, 
Engineer, fo~ 1etters patent for [inurt th~ title cu i11 tlte "P"c!ficatio11], and [also all 
chjectioTUI to tl1esame, if at1y], and having perused the specification and the usual and 
necessary advertisements, am of opinion that as it is entirely at the ha:r.nrd of the said 
opplicant whether the said invention is new nnd will have the destred success, letters 
patent mny be Issued to the said .A. B., in the form ;:;ontained in the schedule to the 
Patent Law Act; [with the following additional clauses; that is to say, here set tl.em 
out if any]. · 

Given under my hand and seal, this day of , 18 • 

Letter& Patent. 

F. s. (L. s.), 
[Attorney] General. 

VICTORIA, by tho Grace of God, of the United Kingdom of Grc~t Britnin and Ireland 
Queen, Defender of tho Faith::-

To all whom these presents come, greeting:-
Whereas A. B., of , in , Tasmania, Engineer, hu.s represented 

• 
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that he is desirous of obtaining letters pntent for securing unto him our special license 
that he, bis executors, ndministrntors, and assigns, and such others liS he or they 
should agree with, nnd no others, should and lawfully might, make, use, exercise, and 
,·end within our Colony of Tnsmllnin lln invention for [imert the Iitle of tl1e invenNon]. 
nnd by an instrument in writing under his hand and sen! deposited in the office of th~ 
regi,•lrar of patents, the said .A. B. has pnrticulnrly described and ascertained the 
nnture of the said invention, and in what manr-Jr the same is to be performed, . 

And we, being willing to give encouragement to nil nrts and in•;eations which may 
be for the public good, nrc grnciouRly pleased to confer upon the said A. B. the privi. 
leges hereinafter mentioned: Know ye, therefore, that we, of our especilll grace, cer. 
tnin lmowledge, and mere motion, have given and granted, and by these presents for 

. ' 
us, our heirs, and successors, do give and grant under tho snid A. B., his executors 

' administrators, and assigns, our especial license, full power, solo privilege, and author. 
ity that he the said A. D., his executors, ndminish·ntors, and assigns, and every of 
them, by himself and themsclv~s, and his or their deputy or deputies, servants or 
agents, or such othP.rs ns he or they nt any time agree with, and no others, during the 
term herein expressed, shall and lawfully may, make, use, exercise, and vend his said 
invention within our said colony, in such manner ns to hin1, his executors, ndministrn. 
tors, and assigns, or any of th~m, seems meet, and that he, his executors, ndministra. 
tors, and assigns, shall and lawfully may have and enjoy the whole profit, benefit, 
commodity, and advantage, fi'Om time to time coming, growing, accruing, and arising 
by reuson of the said invention during the said term; to have, bold, exercise, and 

. enjoy the said licen~es, powers, priviJ.,geM, and advantages unto and by the said A. B., 
his executors, administrators, and assigns, for and during and unto the full end and 
term of fourteen years now next ensuing: And to the end that the said ~i. B., his 
executors, ndministratord, and assigns, and every of them, may have and enjoy the 
full ben~fit, nud the sole uso and exercise, of the ~aid invention according to our 
gracious intention, we do by the~c presents, for us, our heirs and successors, require 
and strictly command all and every person nnd persons, bodie~ politic and corporate, 
and ull other our subjects whatsoever of whnt estate, quality, degree, name, or condi. 
tion ~oe1·er they be, within our said colony, that neither they nor any of them at any 
time during the suid tlJrm, either directly or indirectly, do make, usc, or put in prac. 
tlce the said invention or any part of tho sume so attained unto by the said A. B. as 
aforesaid, nor in anywise countcrfnit, imitate, or resemble the same, nor make or cause 
to he made any addition thereunto or subtraction from the same wl1ereby to pretend 
himself or themselves the inventor or inventors, devisor or devisors thereof, without 
the consent, license, or agreement of the said .A. D., his executors, administrators, or 
assigns, in writing under his or their hands and seals first hnd and obtained in that 
bchulf, upon such pnius nnd penalties ns can or may be justly inflicted on such offend· 
ers for their contempt of this our Royal command, and further to bo nnswernble to 
the said A. B., his executors, ndminidtrators, and assigns, according to law, for his 
nud their damages thereby occasioned: Provided nlwnys, and these our letters pntent 
nrc nud shall be upon this condition, that if nt any time during the said term hereby 
granted it appears that this our grant is contrary to law or prejudicial or inconvenient 
to our subjects in general, or that tho said i::'.'~!!ti~n is not anew invention ns to the 
public use and exercise thereof, or that the said .A. D. is not the true and first inven. 
tor thereof within this colony, these our letters patent shall forthwith cease, determine, 

• 
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and be utterly void to all intents and purposes, anything hereinbefore r.ontaincd to 
the contrary thereof in anyw~e notwithstanding: Provided also, that these ·our letters 
patent, or anything herein cont11incd, sllllll not cxtJJnd or be .construed to extend to 
give prh·ilcge unto the said A. B., his executor~, administrators, or assigns, Ol' any of 
them, to use or imitate any invention or work whatsoever which bas heretofore been 
found out or invented by any other of our subjects whatsoever and publicly used or 
exercised, unto whom our like letters patent or privileges have been already granted 
for the sole usc, excrciae, nnd bencfh thereof, within our said colony: Jt being our 
will nnd pleasure that the s11id A. B., his executors, administrators, and assigns, and 
all and every other jlcrson and persons to whom like letters patent or privileges h11ve · 
been already granted as aforesaid, shall distinctly use and practice their several inven· 

· tions by them invented and found out according to the true intent and meaning of the 
same respective letters patent, and of these presents : Provided likewise nevertheless, 
and these our letters patent nrc upon this express condition, that if the enid instru
ment in writing does not particularly describe and asccrt11in the nature of the said 
invention, and in what manner the same is to be performed, and nlso if the said .A. B., 
his executors, administrators, nnd nssigns, Rhall not pay at the office of the colonial 
treasurer of our said colony the sum of fifteen pounds within three years next after 
the dnte of these presents, and the sum of twenty pounds within seven years next 
after such date, and nlso if the enid .A. B., his executors, ndministrntors, or assigns 
shall not supply or cause to be supplied for our service nll such articles of the said .. 
invention as he or they arc required to supply by the persons administering the depart-
ment of our service for the usc of which the same are required, in such manner, at 
such times nnd at nnd UJ•on such reasonable prices and terms ns nrc settled for that 
purpose by the enid persons requiring the same, that then and in any c:>f the said cases 
these our letters patent, and all liberties and advantages whatsoe\·er hereby granted, 
shall utterly cease, determine, nnd become void, anything hereinbefore contained to 
the contrary thereof in anywise notwithstanding: I>rovided that nothing herein con· 
tnined shall prevent the grunting of licenses in such manner and for such considern· 
tiona as they may by lnw be granted : And lastly we do by these presents, for us, our 
heirs, nnd successors, grant unto the said .A. B., his executors, administrators, nnd 
assigns, thnt these our letters patent shall be in and by nil things good, firm, valid, 
suflicient and effectual in the law according to the true intent and meaning thereof, 
nnd shall be taken, construed, and adjudged in the most fn\'orablc and beneficinl sense 
for the best advuntuge of the enid .A. B., his executors, ndministrators, and assigns, 
es well in all our courts of record us elsewhere, nnd by niland singulur the ollicers 

• 

nnd ministers whatsoever of us, our heirs and successors, in our snid colony, und 
amongst n!l nnd every the subjects of us, our heirs nnd successors, whatsoever nnd 
wheresoever, :cotwithMtanding the not full nnd certain describing the nature or quulity 

• 
of the snid invention, or of the mnterinls thereunto conducing nnd belonging. In 
witu~"~ whereof we have caused these our letters patent to be mnde p11tcnt, and to bt~ 

' 
sealed null be11r date us of the day of , 18 • 

• 

.Appointment to !tear .Application for Leave to enter Di.•claimer. · 

Patent for [imert the tiJle]. This is to.noti(y thnt C. D., of , in Tasmania, 
has applied to me for leave to enter a disclaimer of part of [or, n memorandum of 

• 

• 

• 

• 
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alteration in] the title of the said invention [or a& the ca3e may ~e] the paliieulnl'l 
whereof are stated below; 1 do therefore appoint [Thursday],. tho day of 
next, at o'clock in the · noon, at. rny office, to bear and consider the said. 
application, and 11ll objections to the same; and I do hereby require all. persona having 
an interest iQ opposing the said application, to leave before that day, at my office nt 
Hobart 'fuwn, particulnrs in writing of their objections to the samo ; otherwise they 
w.ill be precluded from urging such objections. • 

Given under my band, this day of , 18 • 
F. S. [ .t.l.ttorne,'l] General, 

Maequm·i6 Street, Hobart Town. 
The following· is the disclaimer [or, as the ca&e may be] which I deshe to make ic, 

&c. [The applicant mmt hero set fo•·th what M wishu to enter, and tl1e reasom for the 
di8claimer1 and si9n it.] 

Notice of .Appointment of Oommisaion. 

Patent for [imert the title]. Notice is hereby given that I have presented n peti
tion to His Excellency the Governor, praying fOI' the confirmation of [or, extension 
of the term in, or, 118 the case may be] the said patent; and that a commission bas 
issued ·authorizing and requiring certain commissioners therein named to consider nnd 
report upon tho subject to llis Excellency the Governor, which said commissioners 
will meet for that purpose on the day of next, at o'clock in the 

noon at : .All persons objecting to the said confirmation [or extension, 
or, a& the case may be] must enter a caveat against the same at the office of the 
rtf!istrar of patents, Hobart Town, not less than one week before the time: named for 
the said meeting, otherwise they will be precluded from objecting to the said peti. 
tion. 

• 

Dated this day of , IS • 

Fns. 
Fe~ on obtaining Patents. 

On depositing specification............ . ............... , ........... . 
To the law officer for any appointment . .... , ••....... , , ...... , .. , .... , 
On obtaining letters patent . ......................................•. 
At or before the expiration of the third year ....................... , •• 
.At or before the expiration of the seventh year ....................... . 
To the law officer with particulars of objections ...•.•••••••••••...•••• 
On presenting petition for extension or confirmation .................. . 
Every search and inspection .. , •..........•......... , .. , ............ . 
Entry of assignment or license . ...................................... · 
Certificate of assignment or licP.nse .. .........•....................... 
Filing disclaimer or memorandum of nlteration ....................... . 
Entering nt:.y caveat. . . . . . . . ..........................•........... 
Copy or extract of any wriLing per common law folio .••.••••••••••••••• 

From Oarpm. Pat. L. of World, 535, 
' 

·See also, AusTRALASIA, 

.t.l.. B. 

£ I. d. 
2 10 0 
2 4 6 
2 10 0 

15 0 0 
20 0 0 
2 4 6 
2 10 0 
0 1 0 
0 10 0 
0 10 o. 
2 10 0 
2 10 0 
0 0 6 

' 
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• 

TRINIDAD. 

Ordinance No. 25, of (Septe·tnber 2); 1867 . 
• 

• 

An Ordinance enacted by the Governor of Trinidad, with the 
advice and consent of the Legislative Council thereof, for 
amending the Law for granting Patents for Invention. 

Be it it enacted by his Excellency the Governor, with the advice and 
consent of the Legislative Council, as follows :-
I. On delivery of declaration ancl ~pecijication, the registrar-gen

eral to issue certificate to inventor. 'fhe registrar-general, on an 
application by or on behalf of any person claiming to be the inven
tor within this colony of any invention, and on the delivery to such 
registrar-general of a declaration in writing according to the form 
in the schedule to thia Ordinance, together with a specification 
signed by the applicant or his agent, particularly descri-;,ing and 

• 

ascertaining the nature of the invention and in what manner the 
same is to be performed, shall deliver to such person or his agent a 
certificate according to the form in the schedule to this ordinance, 
and a copy of such certificate shall be inserted by the registrar-gen
eral in the Royal Gazette. 

II. Specification may be open or if closed, opened in sire months. 
Any specification of an invention may be delivered to the registrar
general, open or closed, in an envelope, with a note of the name of 
the invention to which the specification refers indorsed on such 
envelope, and signed by the applicant or his agent, and where any 
SUCh specification shall be BO delivered closed; the registrar-gener:iJ 
shall, on the expiration of six calendar months from the day of 
granting the certificafe, or at any eaHier day, on the request· of the 
applicant, his executors~ administrators, or assigns; break the seal 
of srich envelope and eriregister· the specification; 
. III. Inventions to be duly recoraed; andspecijicat(imanumbereJ: 

The registrar-general shall number with a distinguishing number; 
and shall, in a book to be kept by him for that purpose, to be called 
The Book of Inventions, enter and record in its chronological order 
every such invention, and the"christia'o. and· simiames of the iiiven
tor, and the day of the date of the certificate of such invention; and 
shall cause every specfication to be ruarbd with the distinguishing 
number of the invention to which the" specification refers, and such 

• 

• 

.. 

• 



• 

568 FOREIGN LAWS. 
• 

Book of Inventions and sach specifications shall be open to the 
inspection of the public. 

IV. Certificate to vest exrJlzesi?Je right for fourteen years. Every 
certificate granted under this ordinance shall vest in the applicant, 
his executors, administrators, or ::.ssigns, tho sole right and benefit 
of using within this island the invention mentioned in such certifi· 
cate for and during the space of fourteen years next after the gr:t1t
ing of such certificate. 

V. IJisclairner may be entered. Any person who, as grantee, 
assignee, or otherwise, shall obtain a certificate under this ordi
nance, may, if he think fit, enter with the registrar-general a diH
claimei' o1· disclaimers, of any part Ol' parts of either the title of 
the invention or of the specification, stating the reason for such 
disclaimer, or may enter a memorandum of any alteration in such 
title of specification, not being such disclaimer or such altera. 
tion as shall extend the exclusive right vested by such certificate ; 
and such disclaimer or memorandum of alteration, being filed by the 
said rcgistm.r-general, shall. be deemed :md taken to be part. of such 
specification in all courts whatever; provided alway's, that no action 
shall be brought on any ce1·tificato in any case where any disclaimer 
or men.wrandum shall have been filed in respect of any infringe· 
mcnt eommitted prior to the filing of such disclaimer or memoran
Jnm of alteration. 

VI. 1Vltere tlte invention assigned, 1olw may ente1· disclaimer. 
In c:ose any person obtaining such certificate fihall part with his or 
their whole or their part or any part of his or their interest by assign
ment to any other person or persons, it shall be lawful for the p<!rson 
obtaining such certificate, together with such assignee or assignees, if 
part on! y hath been assigned, and for the assignee or assignees, if the 
whole hath been assigned, to enter a disclaimer and memorandum 
of alteration under the powers of this ordinance ; and such dis
claimer and memorandum of such alteration, having been so entered 
and registered as in ti1is ordinance mentioned, shall be valid and 
effectual in favor of any person or persons in whom the rights under 
the said certificate may then be or thereafter become legally vested; 
and no objection sl1all be made in any proceeding whatsoever on 
the gl'Ound that the party making such disclaimer or memorandum 
of sur.h alteration had not suffident authority in that behalf . 

.VII. JJisclaimer recorded, and note tlw1·eof indorsed on specifi· 
cat-ion. The registrar-general shall cause every such disclaimer 
and memorandum to be entered in a book to be kept by him for 
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that purpose, and to be marked with the distinguishing numbl:'r of 
the invention and specification to which such disclaiir.c~ or memo
randum shall refer, and shall indorse on the declaration and specifi
cation to which such disclaimer or memorandum shall refer a 
memorandum in writing of the date anCi entry of every such mem· 
orandum and disclaimer. 

VIII. Penalties for infringement of exclusive rigid. If any 
person shall, during the said term of fourteen years from the grant· 
ing of a certificate for an invention, directly or indirectly make, 
usc, or put in practice the said invention, or any part of the same, 
or in anywise counterfeit or imitate tho same, or make or c::mse to 
be made any addition or subtraction from the same, whereby to pre
tend himself the inventor thereof, without the license in writing of 
the inventor, his executors, administrators, or assigns, the inventor, 
his executors, administrators, or assigns, shall have and be entitled 
to such and the like remedies against such persons, both in law and 
in equity, as the grantee of any letters patent for any invention 
would be entitled to in the like case by the law of England. 

IX. ExcZ.t~sive right to cease in certain cases. Provided always, 
that if at any t\me during the said fourteen years, it shall be made 
to appear that the said invention is not a new invention as to the 
public use and exercise thereof in this colony, or that the said inven· 
tion is prejudicial or inconvenient to the subjects of our Lady the 
Queen in general, then all privileges and advantages hereby granted 
to the inventor, his executors, administrators, and assigns, in respect 
of such invention, shall utterly cease, determine, and become void, 
anything lwreinbefore contained to the contrary in anywise not· 
withstanding. 

X. Fees to be paid. There e;ha.ll be paid to the registrar-general 
the several fees mentioned in the schedule to this ordinance, aml 
such fees shall be paid over monthly by the registrar-general to the 
receiver-general for the use of the colony. 

' 
Form of Declaration. 

I of declare that I am in posseEsion of an invention for 
(.,tate tlte title of tl!e iuvcntion), which invention I believe will be of great publio 
utility, and that the same i~ not in usc by nny person or persons in the Island of T!'ini 
dud to the best of my knowledge and belief, and that tho instrument in writing untlcr 
my hand herewith delivered particularly describes and ascertains tho nature of t't 
said invention and the manner in which the same is to be performed. 

Signatu .e. 

' 

• 
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. 

I, J~ B., Rcgistr~r Gtmeral of thd Island of Trinidad; do hereby certify th.tt on the 
' day of has been delivered to me by (or on bebnll of th4 namil 

and place of abode of tlw inventor), a declaration in writing, signed by the 6:1id 
of a certain invention whereof tho said claims to be the inventor in this is lund,. 
being an invention (stale thenan1e of the invention), together with a spccitlcution (open 
OJ' under seal, cu the ccue may be,) describing tho nature of the said invcrition, awl the 
manlier in which the same is io be performed. 

In witness whereof, I hn.ve hereunto put my band at Port of Spain, in the Island 
of Trinidad; this day of in the year one thousand eight hundred mid • 

Fee& to be pend to 'lte Rt!Ji&trar. Genera!. 
£ 8, d. 

On leaving nny deelnratiori of invention and specification ................ 10 0 0 
Every disclaimer. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 0 0 
Publication in the Royal Gazette of nny declaration, disclaimer, or memo-

randum of nlteration............ . . . . . . . . . . . . . . . . . . . . . . . . . .. ... . 0 10 0 
Every sen reb or inspection of the Book of Inventions... • • . • • • • • • • • .. . • • • 0 1 o 

• 

Every inspection or any specification .. .. ·. . . . . . . . • . . . . .. . .. . . . . . . . • .. • . • 0 2 0 
For every copy of nny specification, for every 120 words. • • • • • • • • • • • • • • • 0 1 0 
•• •• 

From Carpm. Pat. L. of lVorlcl, 501. 

TUNIS. 

See FRANCE. 

See also INTERNATIONAL CoN v:EN"nOlf. 
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TURKEY. • 

Law of ille 20th Day of the .llfonth of Rabia 1., A.. H. 1297' 
(February 18, 1879 -x-). 

SECTION I. 
GENERAl. PROVISIONS. 

AR1'ICLE 1. Every new discovery, invention, or improvement iu 
any branch of industry, confers on its author, under the ·conditions 
and for the time hereinafter mentioned, the right to work the said 
<liscovery, invention, or improvement for his own benefit. This 
right is confirmed by a berat (patent) delivered by the government. 

ART. 2. 'fhe following shall be considered as new inventions : 
The invention of new industrial products. _ 
The invention of new means, or a new application of known 

means, for obtaining an industrial reeult or product. 
ART. 3. The following are not patentable :-
1. Pharmaceutical compounds and medicines of all kinds. 
2. Devices or combinations relating to banking or finance. 
ART. 4. The duration of patents delivered in accordance with 

article 1 will be five, ten, or fifteen years. Every patent ahall be 
subject to the payment of a fixed tax, as follows :-

Ten Turkish pounds for a patent for five years. 
'l'wenty Turkish pounds for a patent for ten years. 
Thirty Turkish pounds for a patent for !ifteen years. 
'fhis tax shall be paid in installments of two Turkish pounds, 

payable at the commencement of each year, under penalty of for· 
feiture if t:he patentee omits tbc payment of any annuity. 

SECTION II. 

TilE FOlll'liALITIES IN REI"A 'l'ION TO THE DELIVERY OF 
PATENTS. 

• 
CuAPTER I. 

APPLICATIONS FOR PATENTS, 

ART. 5. 'Vhoevcr shall desire to obtain a patent shall dcpos1t, in 

• A translation of this law differing 
very slightly from that presented in tho 
text may. be found in 20 Pat. Olf. Gaz. 2. 

The date of the lnw ns stated in the 

text is that gi¥en in Carpmnels' edition. 
The Patent Office Gazette, and the Ency· 
cloprodia Drit. assign Z.lnrch 2, 1880, as 
the dutl!. 

• 
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a sealed envelope, if in Constantinople, at the ministry of commerce 
and ag•·iculturc, and if in the provinces at the office of the provin
cial government, or, if he prefers it, a~ the said ministry :-

(1.) His application for a patent. 
(2.) A sp.ecificaf.ion of the disc.overy, invention, or appliance 

forming the subject of the application. 
(3.) The drawings Ol' samples '~hich may be necessary to the 

understanding of the description. 
(4.) A memorandum of the papers deposited. 
If the applicant complies with these formalities in a place in 

which he has no domicile, be must elect domicile there. 
AnT. 6. The application shall be limited to a single main subject 

with its details. It shall mention the duration which the applioant 
wishes to assi~n t•J his patent, wi~:1in the limits fixed by article 4, 
and shall co-ntain neither restrictions, conditions, nor reservations. 
It shall have a title giving a short and precise designation of the 
object of tho invention. The application and the specification t>hall 
bo written without erasures, alterations, or interlineations. The 
drawings shall be made in ink, to a metrical scale. A duplicate of 
the specification and drawings shall accompany the application. 
All tho papers shall be signed by the applicant or by his attorney, 
whose power shall be annexed to the application. 

Am·. 7. No deposit will be accepted unless accompanied hy a 
receipt showing that the applicant has paid to the authorities, to 
whom ho presented his application, tho sum of two Turkish pounds 
on account of the tax on the patent. An official memorandum shall 
ilc drawn up, in Constantinople, at tho ministry of commerce aud 
agriculture, or in the provinces at the oflice of the provincial gov
ernment. '!'his memorandum will authenticate each deposit, show
ing the date of the remission of the application papers, and shaH be 
signed by tho applicant. A copy of tho said memorandum will be 
sent to tho depositor on prepayment of postage. 

AnT. 8. 'l'hc term of tho patent will begin from the date of the 
deposit prescribed in a1'ticle 5. 

CHAPTER II. 

'l'nE DELIVEUY oP PATE~Ts. 
• 

AnT. 9. After the application has been filed and the deposits 
made in the province, in accordance with article 5, the governor
general will transmit the applic.ation to the ministry of commerce 
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and agriculture within five days, r'ccompanied JJy a letter, a certi
fied copy of the memorandum, the receipt for the tax, the power of 
attorney (if there be one), and the memorandum of the pieces 
deposited, all under the seal of the applicant. If the applicant is 
at Constantinople, these formalities must be complied with at the 
ministry of commerce and agriculture. 

ART. 10. 'l'he }>apers sent from the provinces and those remitted 
directly to the ministry of commerce and agriculture will be filed in 
the order of theit· reception on a special file, and the patent applied 
for will be delivered. 

ART. 11. Patents applied for in due form shall be delivered 
without previous examination, at the risk and peril of the applicant 
and without guarantee either of the reality, novelty, or merit of 
the invention, or of the accmacy or exact nel'll of the specification. 

ART. 12. In case of the invention or arms, tools, or apparatus of 
war wl1ich may be used by the army and navy of the State, the 
inventors and their applications are directed at once to the grand 
masters of artillery and to the imperial admiralty. A patent will 
be given for any invention which is shown after examination to be 
use{ul and advantageous to the State, and will be bought, in c:on
formity with a contract with the inventor, and paid for, in propor
tion to its usefulness, by that department of the army and navy 
which the invention chiefly concerns. A medal of invention is also 
conferred upon the inventor in accordance with article H. Inven
tions not found useful or advantageous will be rejected. 

ART. 13. The berat (patent) is the official document confirming 
the regularity of the application, and is delivered to the applicant. 
It will bear at the top the imperial arms, and at the bottom the seal 
of the ministry of commerce and agriculture. 'l'his document will 

· be accompanied by a certified copy of the specification and draw
ings mentione<l in article 6. Subsequent copies of the patent asked 
for by the patentee or parties interested requit-e the payment of a 
fee of one Turkish pound for expenses, the cost of the drawings, if 
any, being borne by the applicant. · 

• 

ART. 14. Gold, silver, and copper medals will be ordered. Otto
man subjects and foreigners who shall invent articles useful to the 
State and to the country will receive as a compensation for and 
according to the impori.ance of their inventions, gold, silver, or cop
per medals. 'fhey will be 1·equired to use the design of the medal 
as a trade·mark for the object invented. 
· ART. 15. 'l'he first copy of a patent is delivered without charge. 
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·ART. 16 • .Every application not in conformity with the formal
ities prescribed by numbers 2 and 3 by article 6 will be rejected. 
Half-of tho sum prepaid will remain in the tr~;asury, but it will be 
placed on account of the sum payable by the applicant if he repeats 
his application within three months, counting from the date of the 
notification of the rejection of the application. 

An.T. 1'7. When an application is rejected in accordance with 
article 3 the tax: prepaid will be returned. 

An:r. 18. A list of patents issued by the mlnistry of commeroe 
and agriculture with a description of tho inventions will he pub· 
lished every six months. 'fhis publication will be in tho usual form 
of the proclamations of the laws of the Empire. 

ART. 19. 1'he dumtion of patents can be prolonged only by spec· 
iallaw. 

Cu.A.PTER III. 

CERT:-FICA.TES OF ADDITION. 

ART. 20. Patentees or parties interestecl will have the right dur
ing the whole term of the patent to make changes, imp1·ovements, 
or additions in the invention by complying with the formalities laid 
down in articles 5, 6, and '7. 1'hese changes, improvements, or 
additions will he confirmed by certificates, which will have from the 
date of their delivery, the same effect as the ot·iginal patent, and 
will expire with them. Every application for a certificate of addi
tion requires the payment of one •rurkish pound. A certificate of 
addition taken by any person interested inures to the benefit of all 
the others. 

ART. 21. Every patentee who, instead of a certificate of addi
tion, wishes to take out a new patent for a. change, improvement, 
or addition, shall comply with the formalities prescribed in articles 
5, 6, and '7, and pay the fees mentioned in article 4. 

ART. 22. Those who have transfel'Fed their patents to others lose 
tbe right of applying for a certificate of addition according to 
article 20. 

ART. 2!1. No one besides the patentee or persons interested 
through him may, during one year from the date of the patent, 
apply for a patent for a. change, improvement, or addition to the 
invention whioh was the subject of the original patent. Neverthe
less, if such an application is received in the course of the aforesaid 
year, the application and the papers annexed will remain deposited 
under seal of the ministry of commerce and agriculture. \Vhen 

• 
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the year bas expired the seal will bo broken and the patent issued. 
In all cases tho original patentee will have the preference in tho 
matter of changes, improvements, or additions for which. he himself 
si.!ll! J.uring the year apply for a certificate of addition or a patent. 

AnT. 24. Any one having taken out a patent for a disco.very, 
invention, or appliance connected with the object of another patent 
shall have no right to work the invention already patented, and, 
reciprocally, the owner of the original patent shall not have the 
right to work the object of the new patent. 

CnAPTER IV . 
• 

AssiGNMENT AND TRANSFER OF PATENTs. 

AnT. 25. The right of ownership of a patent for an invention is 
divisible. Every patentee may assign tho whole or a part of his 
patent. The assignment, total or partial, of a patent, either gratui
tously or for a consideration, can only be made by notarial deed, or 
by an Act passed before a civil tribunal of first instance in localities 
where there are no notaries. 'l'his formality requires the payment 
of all tho fees mentioned in article 4. No assignment will be valid 
until registered at Constantinople, at the ministry of commerce aml 
agriculture, or in the provinces at the office of the local authorities 
of the place in which the Act was passed. The entry of assign
ments or transfers shall be accomplished by tho deposit of a certi
fied copy of the act of assignment or transfer. A copy of each 
official entry made in the provinces shall be sent by the local author
ities to the ministry of commerce and agriculture within five days 
from tho date of tho official report. 'l'his copy will be accompanied 
by an extract of the Act aforementioned. 

AnT. 26. Every patentee may, in accordance with a contract, 
assign in part tl1e right to work his patent for the manufacture or 
preparation of the article invented in any quantities, and for any 
time agt·eed upon. The owner of a patent for any object dangerous 
to the community can only work it with caution and under surveil
lance of tho government. The assignee of such a patent is sub· 
jectea to the same conditions. 

ART. 2'1. The ministry of commerce and agriculture will keep a 
register of the assignments and transfers of all patents. Every six 
months an official publication will announce in a form laid clown in 
article 18, the assig11ments and transfers that have occurred during 
the half-year just expired. . . 

• 

• 
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ART, 28. Licensees under a patent and all who have acquirl!d 
from a patentee or his agents the right. to a patent shall lmve the 
full benefit oi certificates of addition issued to the original patentee 
or to persons interested through him. In the same way the pat· 
entee and persons interested through him will profit by a certifi. 
cate of addition issued to the licensees. All those who have the 
right to 1uofit by a certificate of addition may obtain a copy of it 
from the ministry of commerce and agriculture on payment of a fee 
of one 'l'urkish pound. 

CHAPTER v . 
• 

INSPECTION AND PUBLICATION OF THE SPECIF!CATIONS AND DRAW• 

INGS 01>' pATENTS. 

ART. 29. The specifications, drawings, samples, and models of 
patents issued will remain until the expiration of the patents depos· 
ited at the ministry of commerce and agriculture, where they may 
be inspected without expense by any applicant. Any one may 
obtain, at his own expense, copies of the said specifications and 
dmwings. 

AuT. 30. After payment of the second annual fee the specifica
tions and drawings will be published either entire or by extract 
only. Besides, there will be published every year a catalogue d 
the patents issued during the preceding year. 

ART. 31. 'l'he specifications and drawings and the catalogue, 
when published, will be deposited at Constantinople, at the ministry 
of commerce and agriculture, and in the provinces, at the office of 
the secretary of the administrative council, where they can be. con
sulted without charge. 

ART. 32. At the expiration of the patents the original specifica
tions and drawings will be deposited at the conservatory of the 
school of arts and trades at Constanth10ple. 

SECTION III. 

RIGHTS OF FOREIGNEHS. 

ART. 33, Foreigners may obtain patents in 'l'urkey. 
ART. 34. 'l'he formalities and conditions prescribed by the pres

ent law are applicable, without exception, to foreigners applying 
. for patents. , · 

ART. 35. The author of an invention already patented in a for· 
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eign country may obtain a patent in Turkey ; but tho duration of 
this patent shall not exceed that of the patent previously obtained in 
the fo1·eign country. 

SECTION IV. 

ANNULl\IENTS AND FORFEITURES AND 1\IATTERS RELATIN · 
THEREUNTO. 

• 

CuArTER I. 

A:s:suLME:STS AND FottFEITURES. 

ART. 36. Patents issued in tl1e following cases will be null and 
void. 

(I.) If tho discovery or invention is not new. 
(.:!.) If in accordance with article 3 the discovery or invention is 

not patentable. 
(a.) If the patents relate to theoretical principles, mothods, sys

tems, discovel'ics, an<l conceptionH, without indication of their 
industrial application. · 

( 4.) If the discovery or invention is contrary to public order or 
safcty;to morals, or to the laws of the empire. 

(5.) If the title under wl1ich the patent was applied for gives a 
false or fraudulent indication of the real object of the invention. 

(6.) If the specification annexed to the patent is insufficient for 
the execution of the invention or if it docs not indicate completely 
and faithfully the true means employed by the inventor. 

(7.) If the patent was obtained contrary to the provisions of 
article 23. 

'l'he manufacture and sale of articles prohibited by paragraphs 
3 and 4 of this article incur the penalties enacted by the laws of the 

• empire. 
All certificates for alterations, improvements, and additions 

which do not relate to the subject of the original patent are like-
wise null and voiJ. . 

An.T. 37. No invention will be considered new which, up to the 
date of the application, has received, either in 'l'urkcy or elsewhere, 
suftieient publioity to enable the same to be worked. 

An.T ·38, 'l'hc following persons shall be deprived of all 
t·igbts : · 

(1.) Patentees who neglect to pay the yearly tax before the 
beginning of each year of theil· patent's duration. . .... ..-

I. 37 

• 
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(2.) Any patentee who·bas not worked his invention in Turkey 
within two years from tho elate of the issue of the patent or who 
bas at any time ccasctl to work the same for any consecutive perio1l 
of two years, unless in either case be can give a suwcicnt reason 
for his inaction. · 

(3.) Any patentee wl10 shall lmvc intrm1ucd into '11nrl•cy :nti
cles of foreign manufacture and similar to those forming the sub-
ject of his patent. • 

Nevertheless, the minister of commerce :mu agricultnre may 
authorize tho introduction into tho cmr>ire cf mouels of machines, 
and articles manufactured abroad intended for public exhibitions or 
for experiments made with the consent of the government. 

An.T. 30. 'Vhoevcr shall in a sign, announcement, prospectn~, 
• 

auvcrtisement, trade-mark, or stamp, i>rctcnu to the possession of(\ 
patent according to law without really possessing one, or after tho 
same has expired, Ol' shall, while having a }>a tent, mention tho samo 
without adding the wonls "without guarantee of the government," 
shall be punisheu by a fine of not less than two nor more than forty
five 'l'urkish pounus. Por tho secoml oiicuse tho flue shall be 
doubled. 

CnArTI:r: II. 

AcTIOxs Fon. AxxuL:U:EXT AXD Fom,I:rnm~. 

Ar:T. 40. Actions for annulment or forfeiture may be brought 
by auy person having an interest in the matter, or who can be 
'jnJtlrcd hy the act of the defendant. These actions, as well as all 
dbputes relating to the ownership of patents, shall be b1·ought 
before a civil tribunal of first instance. 

AnT. 41, If tho action is brought at the same time against the 
owner of a patent an<l against a licensee, it shall be brought before 
tl1c tribunnl of the domicile of the owner . 

An.T. 42. 'Vhencvcr the annalmcnt or forfeiture of a patent has 
been pronounced, notice of the same shall he ::;cut to tho ministry of 
commerce and agricultnr<', anti it shall be publisht•ll in the form 
prescribed by article 13 for the proclamation of patents. 

SI:CTIO:N V. 
• 

INFRINGE:\I:C"XTS, PIWSI:CUTIOXS, A.~D P:C"X.\.LTI:CS . 
• • 

An.T. 43. Every interference with the rights of a patentc<', either 
by the ma~ufacturc of articles Ol' by the usc of means forming the 
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subject of his }latent, constitutes the offense of inf1;ingomcnt. · 
Every person who shall· be judgcll guilty of this offense· shall be 
Jnmished by a fino of not less than five nor more than a hundred 
Turldsh pounds. • . 

AnT. 44. All }lCrsons who shall have knowingly received, sold, 
or exposed for Bale or introduced into Ottoman territory, infringing 
articles shall be considered guilty of infringement. 

AnT. 411. Any }lCrson who shall, without authority from tho gov
ernment, sell or expose for sale arms, tools, or apparatus of war, 
mentioned in article 12, and that could be used to the detriment of 
the country, shall be amenable to the penalties imposed by tho 
appendix to article IGG of the Penal Codl', without regard to tho 
fact of tl~ese inventions h:w_ing been accl'ptcu or rejected by the 
army and navy departments. 

Ar.T. 4G. Tho penalties established by the Jlrcsent bw arc not 
cumulative. The heaviest penalt-y only can he inilicted for all acts 
committed prior to the Jlroseeution, 

Ar.T. 4 7, For a second offense, in a(l<1ition to the flue im}losed 
by articles 42 anu 43, there shall be inflicted a JlCllalty of imprison· 
ment for not less than one no1· more than six months. Any act dll 
be considered as n. sccoml ouensc when tlw accused shall have at 
any time during the previous ih·c years beer. found guilty of :my 
offense proviued.for Ly the 1wcsent law. An imprisonment of not 
less than one month, nor more than six months, may likewise he 
inflicted upon any infringer who is or bas been employed in nny 
cnpacity in the !:ilJOps or establishments of the patentee, or who has 
been associated with any one so employed in such a manner as to 
obtain lmowletlgc from him of the processes described by the }latent. 
In the latter case the employe from whom the lmowb.1ge ,~·as 

del'iveU may be }ll'Osccnted a.s an accomplice. 
ART. 48. At the request of the vatentee ana on presl'ntation of . 

the }):\tent the president of the tribunal may issue an order provid
ing that an otlicer of the court shall, assisted, if need be by an 
l'.xpert, make an inventm·y of articles alleged to be ihfringements. 
'Vheu a. seiznre is to l1e made, the order may require security of 
the person making the requisition. Security shall always bl' required 
of foreigners. 'l'he owner of the articles seized shall be proviJed 
with copit'S both of the onlinancc and of the order requiring secur-
ity, if thN·e he one, umkr 1min of annulment of the procecllings 
and of damages against the of.icer to the }'rofit of the pa1·ty 
injured, 
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Ar.T. -!fl. In <lPfault. of tho party makin~ thn reqniHit.ion preAent
ing himHelf h<.fore tho t.ribnnnl within a p<~rio<l of HOV<~n dayR, in 
n<l<lit.ion to tho time neccAsary to trwcl the distance hot.wocn tl10 
place in which the ohjret.s rwizctl or invcnt.orit••l wero foun<latHlthe 
plaeo or reflidcnco of tho inft·inger, re<~eivct·, importt•r, or retailer, 
tho fleiznro or inventory Rhnll hn voitl without prejudice to any 
d:una~cA that may ho clainwtl. 

AnT. t.o. 'J'ho ohjcct:~ <icelare<l infriugemculK lllUSt, :m<l the 
implements and tools intended Rpcdally fot· tho manufacture of the 
Raitl objects may, at tho <liscrotion of the tribunal, ho eoufiHcat.ed, 
even in case of tho acqnittal of tho infringer, recrivct·, import.er, o,· 
r<•tailer. 'J'ho ohjectR, imploment.R, :uul tools RO conliseatetl shall, at 
the discretion of the ju<lg<', he <lelivere<lto the owner of tho pnteut 
wtt.hont prejmEco to ftn'lhcr ll:l.mag<'s or to the publication of the 
jn<lgment. 

From Carpm. Pat. L. of lVvrl.l, 500. 
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A TENT AWS OF ATIONS. 

VOL. II. • 

lJNITED STA'l'ES-WUR'l'EMBURG. 

UNITED STATES. 

I. CONSTITUTIONAL AND GENERAL PRINCIPLES. 

• 1. The Constitutional Grant of Powm· . 

The Congress shall have power . . . 
8. To promote the progress of science and useful arts, 

by securing for limited times to authors and inventors 
the exclusive right to their respective writings and dis
coveries. Const. Art. I. § vm. 

2. Extent of the Power Granted.* 

Congress has plenary power over the subject of granting exclu
sive rights to inventors; it can modify, at pleasure, the law 
respecting patents, provided property in existing patents is not 
impaired (McClurg 'l!. Kingsland, 1 Ilmo, 202) ; and can determine 
when, and for what length of time, and under what circumstances, 
t.lw patent for an invention :;hall be granted ; and i::~ not restricted 
from granting patents in cases where the invention has not been . 
known or used by tho public. An act of Congress granting :\ 

* The extent and limits or the power §§ 413, 414; 2 Story Const. 4 ed. §§ 1 Hll
grantcd to Congres~ have been discussed 1157; Walker Pat. c. 7; Walker Am. 
and expounucd instructh·ely, in Bump L. § eo; W!.a~ton Com, § 450; Paschal 
Pat. 9 ed, 1; Pomeroy Coost. L. 3 cd. Con~t. 121. 

• 

• 

• 

• 
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patent is not unconstitutional bccansc it acts retrospectively, and 
gives a patent for an invention which was previously in public use, 
Blanchard 1.1, Sprague, 3 Swn11. 635 ; 2 Story, 164. 

To make special grunts to inventors is within the constitutional 
power of Congress, and that l'ody can grant an extension of a 
patent after it has been once extended under tlte general act. 
Dloomcr 1.1. Stolley, 5 McLean, 158 ; 8 lVest. L. J. 158. Congress 
lJns tho constitutional right to confer, by special act, a new and 
special term on a patentee ; and that e\"Cn after the expiration of 
the ihst patent. lllancbard t'. Haynes, 6 West. L. ,J. 82 ; Blanchard's 
Gunstock Turning Factory v. Warner, 1 Blatclif. 258; Jordan v. 
Dobl!on, 2 Abb. U. S. 308 ; '1 Pltilct. 533 ; Evans v. Robinson, 1 
l}ar. L. Repos. 20:1. Cong•·css may renew a patent right, or rcfuso 
to do so ; the grant of an exclusive privilege to an inventor for a 
limited time docs not imply a binding and irrevocable contract, 
that at the expiration of tho period the invention shall hecomo 
public property. Evans ·v, Eaton, Pet. 0. Ot. 322, 33'7. 

A reservation in favor of assignees in au act extending a patent 
. will not make the act unconstitutional on the grounu tl1at Congress 

is authorized to confer }>rivileges only on invcnto1·s ; the power to 
reserve rights aml privileges to assignees is incidental to the general 
power conferred to promote the I>rog1·cs~ of the useful arts. Blau. J 

chard's Gunstock Turning Factory v. '\Varner, 1 .Blatclif. 258. f 

3. lts Limitations and Exceptions. 
f ;· 
' I 
l 

The power exercised by Congress in the enactment of the patent i 
laws is dome~:tic in its character, and is necessarily confined within i 
the limits of the United States. Those laws cannot operate beyond I 
such limits ; nor can the right of the patentee extcnu beyond tho ' 
limits within which the law uy which the right is creat.cil is confined. 
The usc of his invention outsiue the jurisdiction of the Unitctl 
t ,ates is no infringement of his rights, and gives him 110 cl:J.im to 
compensation. 'l'hua, the rights granted to a patent~e <lo not 
extend to a. foreign vessel bwfnlly entering our ports; awl the usc 
on such vessel of an improvement patented iu this country is not 
an infringement of the rights of an American })atentee, provided it 
was placed upon her iu a foreign port aml authorized by the Jaws 
of the country to which she belongs. '\Vhere a vessel was hnilt and 
rigg!!d in France and equippetl with gaffs which had been patcntctl 
in tho United States, and, so eqnipped, came to one of our ports, 
Tlelil, that as the gaffs were placed on the vessel when she was built 



• 

CONSTITUTIO~AL PIU~CIPLES. 8 

and as part of her original equipment, in a foreign country, by 
persons not within our jul'isc.liction, the usc of them was not within 
the application of our patent laws. llrown ~'· Duchesne, 19 IIo1o. 
183 198 ; nff'g 2 Curt. 371. ' . . . 

'l'hou,..,h our patent laws afford no protectiOn to mvcnt1ons 
beyond t~c jurisuiction of the United States, yet that jurisdiction 
cxtcmls to the decks 0f American vessels on the high seas, as much 
as it docs to all the territory of tho country, and for many purposes 
is even more exclusive. Gardiner v. Howe, 2 Cliff. 462. 

Congress cannot authorize an inventor to recall rights which he 
has granted to others, or re-invest him with rights of property 
which he has before conveyed for a valuable consideration. Bloomer 
v. l\IcQucwan, H IIow. 539. 

4. History of the Acts of Congress. 

The le~islation of Congress upon the subject of patents began 
early. 'l'hc act first passed was that of Atn·il 10, 1790, 1 Stat. 109. 

,.. 
c. t. 

This act was repealed by the act of February 21, 1 '103 (1 Stat. 
31 s, c. 11 ), which latter act, as amended and extended by a series 
of acts passed in 1704 (1 Stat. 303, c. 58), 1800, 1810 (2 Stat. 37, o. 
25), and 1832 (3 Stat. 481, c. 10; 4 Stat. 559, c. 162; Ii.l. 57'1, c. 
203), formed the basis of our patent bw down to 1836. In that 
year a general revision of tho law of the subject was made, and a 
new and comprehensive act was passed, the act of July 4, 183u,.
hy which formet· acts were repealed, anll which established a. 
system destined to continuo in frll'cc, with some amendment.s and 
rul«litions, till 18~0. These amcndato•·y or additional acts arc, the 
act of l\Iarch 3, 18.17 (a Stat. l 0 l, c. 45 ), regulating recoJ•ding and 
l'fiect of recm·ds as evidence, enabling patents to be issue<l to 
assignees of the original inventm·, and allowing a disclaimer of any 
excess in a specification, or a eorrcction of the specification in cases 
of re-issue, and allowing a patent to be sustainctl in part ; the act 
of l\Iarch 3, 133!} (i'J Stat. 353, c. 88), pi'Otccting patentees notwith· 
standing sales of the article made during a term not exceed in,.., two 

"' ' yca1·s before the patent is issued ; the acts of August 20, 18-12 ( 5 
Stat. 543, c. 263), and l\Iarch 2, 18G1 (12 Stat. 24-IJ, c. 88), allowing 
patents for designs; ami requil'ing the date of the patent t•J he 
stamped upon OJ' aflixed to each patented article o!Ie•·cd fo1· sale ;
the act of February 18, 1861 (12 Stat. 130, c. 37), authorizing the 
Supreme Court to review circuit court decisions in patent cases 



• 
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without l'cgartl to the value in controversy ; tho act of March 2, 
1 t!U I, abolishing extensions ( 12 Stat. 2-'0, c. 8::!). * 

'l'ho laws thus f:u· mentioned still po~sess some historic interest ; 
mul a knowledge of them, even of their prcci~c l:mguagc, il:l oft(!Jl 

useful in reading tho deci::;ions of former years. nut they have 
almost lost force as respects existing rights. Few Jlll.tcnts which 
wcro gmntcd or extended under them arc operated; the laws them. 
selves have been repealed sufiicicntly long ago to allow the ordinary 
rights of action under them to have become extinct ; and vt•ry few 
suits begun before tho repeal arc still pending.t The commh;sioners 
to revise the statutes, appointed under the first law for that purpose 
(who adopted the working plan of allotting distinct subjects to indi
vidual members of the board for preparation of a revised version of 
the laws), f1·a.med a revision of the laws on patents and copyrights 
which they reported to Congresll ; and their report became (with the 
addition of a. chapter on trademarks insertetl by Congress and after
wards pronounced unconstitutional by the Supreme Court) the basis 
of the act of July 8, 1870, c. 2:10, lG Stat. 198. 'l'his act is subiitanti
ally reproduced in Rev./itat. tit. J,X. c. 3. It was technically repealed 
by the revision ; but the interval between tho two was so short, the 
provbions are so nearly identical, and the general saving clause of 
the 1·evision is so JiLeml, that tho difference between the act of 1870 
and the H.e\·ised Statutes is unimportant in any gcneml study of the 
subject, though cases may easily occur in which it will tleRt•rvu 
attention. The acts Hince the revision :ll"C : 'l'he law authorizing a 
t·e:mrt to jury trial in patent snits (ant of Feb. lG, 1875, 18 Stat. 

11 The al.JoYe enmnemtion embraces 
only provi8ions affecting the law of 
patents strictly speaking, anti exclndcs 
enactments relative to orgur1iZ11tion of 
the patent.otlice, powers ami proceedings 
of 'JIIiccrs, jnri~uiction of conrt~, nppro
pdutions, and the like. Ccmprchcn,.ii'C 
collections of all the \'llriuu8 pnttJnt laws, 
reprinted in chr:molugi~ oo·oler, 11rc gh·en 
in the Appendixes to the treati~cs of 
Curtis nnd Wulkcr. ~lr. Bnnop gives a 
ccnYcnient "J,illt of tiHJ Laws relating 
to l'utcnts, 'frnllemurks and Copyright, 
chowing the timo o[ repeal und the part 
of the Revised Stututea whct·c an anal
ogous provision may now be found." 
(llurop Pat. 2 cd. xi.) It would be 

more conven:cnt to one stutl~·ing patent 
law exclusi\'cly, if the three Morts of law:~ 

were di~tinguishml from euch other •. 
For a mention of some points in 1], •• 

cisions of the courts nntler former patmt 
luws which ~cern itmpplical.Jie to the 
Uevised Sttltntcs, see A!Jb. Nut. Dig. 
tit. Patents, VIII . 

t Oliver v. llnmfortl Chemical W tu·k~, 
109 U. S. 71i, is un example of a m:'ll 
in which MO latclv ns 1884 it \VIIS mcc~· • 

~ary to udjndicate a suit according to 
the long.rcpenlcd laws; but this wns 
bc.,tmse the right wns ncquired . \llltlcr 
them, and the question hnc.l been l1ept 
open by nn unusual concurrence of death 
of a party untl tlelay of litigation. 

I 
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316), and a few Jlrovisions regulating conuuct of business in the 
patent-office. For all practical purposes one who wishes to see the 
statute law in force at the present time (March, 1886), needs to 
consult ouly the Revised Statutes. 

5. Construction of Acts of Congress. 

Patent laws t>hould be liberally construed, to effect the general 
object of securing the rights of inventors. Grant v. Raymond, 6 
Pet. 218, 242 ; Commissioner v. Whiteley, 4 1Vall. 522 ; Brooks v. 
Jenkins, 3 .11lcLean, 432, 

'l'i ry general words gmnting the exclusive right, found in the pat
ent law (of 1836) must be taken in connection with the whole statute 
or statutes on th~:~ subject and the objects :md policy of the law as 
indicated by its various provisions, and must be construed so as to 
carry into execution the will of Congress. They should not be con
strued so ::.a in any degree to disarm government of any of its 
powers, or enable an individual to embarrass it. And as attention 
of Congress when legislating to protect inventors is nccessaril_v 
drawn to the constitntional power given f'.>r that purpose, the courts 
ought not to presume that the exercise of another power (here, the 
treaty-making }lOwer) was intended. Brown v. Duchesne, 1!) IIow. 
183, 194. 

A private act of Congress authorizing the issuing of a patent to 
an inventor is to be considered as cngrafted on the general acts for 
the promotion of the useful arts, and such a patent is iHsued in pur
Hnance of both. Evans v. Eaton, 3 1Vheat. 454, 518 ; Jordan t'. 
Dobson, 2 Abb. U. S. 3!)8 ; 7 Pltila. 533 • 

• 

Even if it is within the power of Congress to dcciue the fact that 
an indivillnal is an inventor, without leaving the question of im·cn
t ion open to investigation, the comts will never presume Congress 
to have decided that question in an act, the wmus of which do not 
ll'll(lcr such a construction uuavoi(lable. Evans v. Eaton, .~upra. 

A grant of exclusive rigl1t in an invention, for a specific term, 
does not imply a right on behalf of the people that at the cull of 
that term the invention shall be public propct'ty. Evans v. Eaton, 
Pet, C. Ct. 322. 

An act extending a single patent should he construed in con
nection with, or as cngraftcd upon a general law allowing exten
sions, Bloomer v. l\lcQuewan, 14 IIow. 5311. 

An act granting a patent shoul!l not be construed RO that it will 

• 
• 
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operate retrospectively, unless such 
lllancbard v. Sp1·ague, 3 ,Sumn. 535 ; 

• constructwn 1s 
2 Story, 164. 

unavoidable • 

• 

ft. Natm·e of a Patent Rigld. 

The applicant must bring himself within the terms of the law 
before l10 can derive any title to demancl or hold a patent. Pen
nock v. Dialogue, 2 Pet. 1, 18 ; afi'g 4 lVaslt. 359. 

'l'hc right whieh an inventor has to the exclusive use of his 
invention is the creature of the statute ; the supreme court has 
always held that he has no right upon which he car. maintain suit, 
unless he obtains letters patent according to the statute ; and his 
1·ight is regulated and measured by the provisions of the act, aml 
cannot go beyond them. Brown v. Duchesne, 19 IIo1o. 18:l ; a:ff'g 
2 Curt. 371 ; S. P., l\I•>rton v. New York Eye Infirmary, 5 Blateltj: 
JIG; 2 Am. L. Reg. N. 8. 672; LF'islt. Pat. Cas. 320; Waterbury 
llrass Co. v. :Miikr, Q Blatclv~ 77 ; 5 Fislt. Pat. Cas. 48 ; Sissons 
v. Gilbert, Id. 100. 

A patent is not a" monopoly," hut resembles a cont1·:wt between 
the govemment and the inventor, securing to him, fot· <'- !imitNl 
time, the exclusive enjoyment of the practice of his invention, in 
consideration of his disclosure of the HecJ'ct to the 1mblic, and his 
relinquishment of his invention to the public at the end of the 
term. Attorney-General v. Hum ford Chemical Works, 9 Pat. Off. 
Gaz. 10C2 ; l\IcKcever v. United States, 14 Ct. of Ul. 3VG.* 

A patent in this country is a mattc1· of right, on complying with 
the conditions prescribed l>y law. Whitney v. Emn:.ctt, Baldto. 
303. 

Congress br.ving power to secure, "fo1·limitcd times," to im·en
tors, the exclusive right to their discoveries, in consiueration of tho 
benefit which the 1mblic will derive from the invention after the 
expimtion of the term, whatever was patcntcu to the inventor and 
enjoyed by the inventor and those operating in any way under him 
during the term, belongs to the public and is free to all at tho 
expiration of the term. lienee, an exclusive 1·ight under the pro· 
tcction solely of patents, to make fmmes for sewing-machines in 

• The opinion gil·es nn extended nnd 
intcre~ting ucconut of the l"ioe in Eug. 
lllnd, or opposition to monopolies, nn<l 
of the reasons why gmnts of ratent 
rights were nml should IJe cx~rptcd from 

it. Sec, on the snme subject, op. llrntl· 
ley, J., in Butcher's Union Co. v. <..:rc~· 

cent Vity Co., Ill U. S. 746, 'i61 ; mul, 
for the Act Conccl'lling Monopolies, 2 
po~t, 1, und note . 

• 
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t},c shape of the letter G, cannot be maintained after tho expiration 
of tho patents on tho ground that such shape is a trademark. 
Wilcox, &c. Sewing l\Iachino Co. v. Frame, 1 '1 Feel. Rep'r, 623; 21 
ntatcltf. 431 ; 24: Pat. Off. Gaz. 1272. 

1. No R1'ght Reserved to Government. 
In the United States, where the grant of a patent partakes the 

nature of a recognition and protection of tho patentee's right, 
such grant excludes tho government from using the invention 
without either obtaining tho license of the inventor, or making him 
compensation ther<.'for.* James v. Campbell, 104: U.S. 356 ; rev'g 
17 JJ!atcltf. 42 ; S Rep'r, 455 ; 4 Bann. ill A. Pat. Cas. 45U ; 18 
Pat. Ott: Gaz. !l79 ; llt·atly v. Atlantic Works, 1 0 Pat. Off. Gaz. 
702 ; 1\Id(ecvcr v. United States, 14 Ct. of Cl. 3!)6, 

Usc of a patontml machine, by ofliccrs of the government, 
aiLhough in prosecuting Jmblic works, docs not constitute such a 
taking of private J>roporty for public usc as gives tho Court of 
Claims jurisdiction of a claim fot· compensation. Thus whore a 
warden of United States penitentiary sot up six patented broom
making machines in the prison, and employed tho convicts in making 
brooms, but there was nothing like a bat·gain between him and the 
inventor, the court held that. for want of some contract binding tho 
government to pay, no judgment could be rendered. Pitcher v. 
United States, 1 Ct. of Cl. 7 . 

• \.suit may l1c brought in the court on a special contract with a 
l'atentee, for the usc of his invention by the government at an 
agreed price. Thus where a patented army tent was adopted hy 
the war dep:wtmcnt, and a contract was mn.<lc by direction of tlto 
secretary, with the inventor, to pay him n. royalty (which was not 
paid), on proof of the sr,ecial contract he recovered judgment. 
Bnrns v. Uuitetl States, 4 Ct. of Cl. l 13 ; aff'tl sub nom. United 
States v. llurus, 12 1Vull. 24G. 

The Court of Claims has jurislliction in an action brought 

* As long ago ns 1858 a claim was 
preferred to the secretary or war for 
l"'ymcnt for government usc of a patent 
,·ut.off. The government contracted with 
ll. to build a steamboat. M. attached 
the cut.off to the engine without paying 
roy:~lty, considering that go,·crnment was 
~ntitll•d to the free use of the inYcntion. 
'!'he inl'entor npplicJ to the ~ccl·ctary of 

war, uud that officer usked the opinion 
of the attorney-genernl. The nttorney
general of the day, J U\lgc Dlal'lt, advised 
that the government wns equally bound • 
with an individual to pay a royalty; aml 
that the secretary might pay one if 
there were nn nppropriution available. 
!I Op. Att.-Gcn. 135. Patents, &c. net, 
1883, ~ 27, disclaims right of the crown. 

' 
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• -· upon an implied license to manufacture a patented article, or on 

an implied contract that government shall make compensation.* 
.3~cl{eevcr 11~ United States, 14 Ct. of Cl. 396 ; aff'd, 18 Id. '15'1; 
1880, Morse ArmS,:Manuf. Co. v. Uni~ed States, 16 Icl. 296 ; and 
see Dahlgren v. United States, I d. 30 ; Hollister v. Benedict Manu f. 
Co., 113 U. S. 59. · 

Upon proof that a. patented article was submitted by the 
inventor to the war department and adopted and used by the secre
tary of war, the Court of Claims will not presume that a gratuitous 
license was intended by the one party, or a tortious infringement by 
the other ; but rather that the government used the invention 
under an implied license and engagement to pay a reasonable 
royalty. McKeever v. United States, supra. 

'Vhere the government, on the invitation of an inventor, manu
factures a patented military device having no market value, the 

• 

implication is that the government shall pay for the valuable 
right to use, and not for the valueless right to manufacture. 
Palmer v. United States, 19 Ct. of Cl. 6G9. 

Tho government, when it manufactures after a patented device 
but under an implied license, is as responsible as an individual. 
The ordnance department l1as no more right to manufacture a 
patented article for cxperimclJt than for use. Palmer v. Unite<! 
States, 20 Ct. of Ct. 432. 

An officer of government (here, a postmaster) wlw, without 
license, uses a patented invention in the pcl"formance of the business 
under his charge, thereby saving expense to the government, 

• 

renders himself personally liable as an infringer, to the owner 
of the patent ;t and the sum so saved is a proper measure of the 
profits recoverable. Campbell v .. James, 8 Rep'r, 455 ; Campbell 
"· .Tames, 2 .Ped. Rep'1·, 338; 1 '1 Blatclif. 42; 18 Pat. Off. Gaz. 
1111 ; 10 Rep'r, 10!1 ; rev'd, 104 U. S. 356. See other decisions 

* What circumstances will 1101 raise 
" presumption or implication of a con
trnct that government shall pay for its 
use of a patent, see Shavor ,._ United 
States, 4 Ct. of Cl. -140 ; .FMcher v. 
Gnitetl States, 11 Ill. 74R. 

t Inasmuch a~ ollicm·s of the United 
States, when they use articles manufac
tured in violation of the rights of patent· 
ces, aro liable to suit therefor, therefore, 
where articles arc auverti~ed for by the 

• 

United States, antl it is claimed by 
another party that the successful bidder, 
in order to furnish the articles, must 
make them in violation of his patent, 
it is proper that the successful bidder 
~houhl be required to furni:~h a satisfac
toi'Y bond of indemnity fur the sccm·ity 
of the officer against any suit for in· 
fringement of patent by tbc usc of tl1e 
articles. 16 Op. Att.-Gen. 136. 



• 
• 

• • 
• • 

• 

• 

CO~S'rlTUTIONAL PRINCIPLES . 
• 

• 

in the cause, 3 Fe(l. Rep'r, 513 ; lO Rep'r, 686 ; 18 Pat. Off. Gaz. 
300; 5 JJann. & A. Pat. Cas. 630. . 

In a suit in the circuit court to enjoin an infringement, proof 
that respondents are manufacturing the article in question under 
a contract with the government and for its usc does not constitute 
a defense. Such contract cannot confer any 1·ight to usc the com
plainant's patent. Brady v. Atlantic 'Yorks, 10 Pat. Off. Gaz. 
702. 

8. Powers of State Legislat~tres. 
• 

The power conferred on Congress to grant letters patent fot· 
inventions, does not prevent the several States from legislating to 
protect their communities against the sale of deleterious or danger
ous manufactured articles. Articles which, by the application of 
the invention or discovery for which letters-patent have been 
grantcu by the United States, come into existence, are, to the same 
l'Xtent as that of any other species of property, subject to States 
control. l,atterson v. Kentucky, 97 U. S. 501. 

Letters-patent for an invention do not authorize the patentee to 
Hl!ll the article within a State, in defiance of her laws enacted in till' 
1•xcrcise of the police power forbidtling or rcstmining such sales. 
W cbber v. Virginia, 103 U. S. 3 !4. 

The grant of the right to the exclusive use of :m invention, by 
a special statute of a State, tloes not amount to a eontmct securing 
the public use after expiration of the patent ; and if it did, Congrel!s 
might, notwithstanding, grant a renewed patent. There is nothin~ 
in the constitution which forbids Congress to 1mss ]a ws violating 
the obligations of contracts, though such a power i~ ol,·uied to tlw 
States individually. Evans ?J. Eaton, Pet. C. Ct. :1:!~. 

A State statute requiring that any note given in consideration 
of a sale of a patent right, shall contain a recital that it was so 
givl•n, is unconstitutional an(l void for infringing the ex~h18ivt: 

powl'l' of Congre~s to regulate the ~;nhjcct of patents. 1:-';rp. Rob
inson, 2 Biss. 30!J; Castle v. Hutchinson, :!5 Ped. Rep'r, 394. Only 
Congress can prescribe special regulations as to the mode in which 
a patent-right may be sold aml conveyell. Any interference by a 
State with the right to assign a patct1t, is void. "' oolen v. 
Banker, 17 Alb. L. J. 72 ; 5 Rep'r, 25!J. 

9. Analogous Decisions Relative to Copy~;ight. 
Congress bas power to prescribe the conditions on which a copy· 

rif'l.t, shall he obtained and owned ; and no person can avail himself 

• 

' 



10 , UNITED STATES LAWS. 
' 

of the right, without a substantial cou1pliance with the conditions, 
The courts cannot uispensc with the rcquin•ments dearly prescribed 
hy statute, because they may seem unimportant. 'l'he usc of the 
word " securing" in the constitutional grant, docs not import that 
an authot· has a natural right in his work, after publication, which 
the courts can protect, indepcnJcnt of, ot· beyond the act of Con. 
ga·css. 'Vhcaton v. Peters, 8 Pet. 5lH. 

Congress laas J>Owcr to extend the J>rotcction of the copyright 
l.1w to a J>hotographcr, who, by labor and thought, artistic design 
and skill in placing a IJCrson before the camera, arranging costume, 
ch·apcry, &c., planning light and shade, contributes to the value of 
a photographic portrait. lienee Rev. Stat. § 4D52, allowing copy· 
right in photographs, is constitutional, so far as its application to 
photographs involving such artistic labor and llkiU is concerned. 
'l'he grant of power is uot limited to protection of "books" and 
"authors," in the strict aml limited sense ; it is broad cnouglt to 
authorize a copyright law pt·ctccting I>hotographs which embody 
original intellectual conceptions. llm·t·ow-Gilcs Lithographic Co, 
t•. Sarony, Jll U.S. 53; aff'g 17 Feel. Rep'r, 591. Sec also 
1:-iclareiber v. Thornton, 17 ,red. Rep'·r, 603. 

The constitution docs not invest Congress with power to grant 
copyright (or letters patent), to a mere owner of a work as such, 
it'l'llSpcctive of his being, or having derived title ft·om the original 
author, designer, composer (inventor), &c. Yuengling v. Schilc, 
12 .Ped. Rop'r, 97 ; 20 Blatchf 452 ; 13 Rep'r, .?1 'i. 

'l'llat Cougt·css has not power to pass a law conferring the prh·
il<"gc of copyright upon immoral OJ' indecent works or composi
tions ; the power embrace~ such works only as tend to" promote 
tlw progre;;s of science allll t1scful aats," sec l\Iarlinetti v. l\Iaguirc, 
1 .A bb. (;~ s. 356. 

A State cannot intcl'fcre with rights of individuals acquired 
under the copyright laws. J.ittlc t•. <-:ouhl, 2 JJlatcltt: 1G51 171. 

10. Relatit·c to 'l'rcufe.marks. 

The tra.Je-marks legislation of Congress, particularly the act of 
Ang. 14, 187G (19 Stat. 141), is unconstitutional; because the patent 
ar.d <~opyright }>Ower docs not extend to trauc·marl;:s; and the legit~· 
lation in question is not sufiiciently limited to foreign and inter
~;tatc commerce to aumit of sustaining it under tl1c commercia1 

power. Trailcm:u·k Cases, lGO ~~ B. 82; 25 Lwc. eel. 550; 10 l'at 
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op: Gaz. !Hlll. To same effect were Leidersdorf v. Flint, 18 Am. L. 
itt![!. N. S. 37 ; 7 Cent. L. J. 405 ; 6 Rep'r, '139. 

A manufacturer of a }latcnted articl~ cannot claim protection, 
after expiration of his patent, against another person's making the 
article in imitation of t.hc form, color, &c., of that manufactured 
by plaintiff ; nor enfv.·cc a right to continuo tho usc of the stamp 
" 's patent" as a trade-mark. Neither a patent nor a trade· 
mark relates to the accidental exterior appearance. The patent 
(while it lasted) protected only the novel, substantial mechanism, 
:md tlH.' tradc-mat·k only forbids representing defendant's article as 
lu~ing of tho manufacture of lllaintiff. Fairbanks v. Jacobus, 14 
Jllatc!1f. 3:37. 'l'o the same general effect, Consolidated li'ruit Jar 
Co. v. Dorllinger, 2 Am. L. T. N. S. 571 ; Singer Manuf. Co. v. 
Strange, 6 Ji'ed. Rep'r, 279; 2 Me Crary, ol2; 11 Rep'r, 661 ; Same 
t•. Riley, 11 :Peel. Rep'r, 'i'Oil ; Wilcox, &c. Sewing :Machine Co. v. 
Gibbens Frame, 17 Icl. 623 ; 24 Pat. Off: Gaz. 1272 ; Singer 
l\Ianuf. Co. v. l-arsen, 8 Bil!s. 151 ; 3 Bmm. <f: A. Pat. Cas. 246 ; 
Tucker :Manu£. Co. v. Boyington, 9 Pat. 0.11: Gaz. 455 ; Lcclancha. 
Battery Co. v. 'Vestcrn Electric Co., 21 Fed. Rep'r, 538 . 

• 
Wlu:rc complainants were the first to adopt and usc, as a mark 

for their product, tin tags variously colored, with the name of their 
ln·and nnJ their own name stamped thereon and fastened upon the 
outside of their plugs of tobacco, Ileld, although thcil'}>atent ~here
for was declared voitl after smrcndcr and reissue, that thev had the • 
right to the device as a trade-mark, the puulic having come to 
know their tolJacco by the tags of their peculiar color, shape, and 
size. Lorill:ml v. Wright, 15 Ji'cd. Rep'r, 383. 

II. '11llE PA 'l,l~XT·OFFICE. 
11. Authority of the Secretary of the .Interior. 

The secretary of the interior is charged with the super
vision of public business relating to the following subjects : 

• • • • • • 

!1. Patents for inventions. Ret:. Sial. § 411. 

'fhe authority of the secretary is superviso1·y rather than appcl· 
latt>. Supervisory power applies to <-'xccutive or a!lministrativt 
tlutics, :tllll iuclutles authority to direct the performance of them. 
Tim~, if the commissioner neglects or refuses t.o pc1·form such 3 

clutr. Ol' 11crforms it improperly, the sccrl'lary may give the appro 

• 
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priate direction. Edison v. Edison, 9 Pat. O.f. Gaz. 403; James 
v. Sargent, 12 Id. 47ii. But decisions t·endercd by the commis· 
sioner, acting judicially, arc not reviewable by means of an appeal 
to the Rccrctary. Edison 'V. Edison, supra; Franklin B. llunt., 13 
Pat. Off. Gaz. 771 ; Workman v.l\fcNaught, 16 Icl. 216. A man. 
damns to compel the issuing of a patent runs to the secretary, not 
to the commissioner. United States v. 1\Iarblc, 22 Pat. Off. Gaz. 13Go. 

Gill applied for a }latent. An interference was declared, and 
the commissioner decided in favor of his claim to priority, and 
adjudged that a }latent issue to Hoe & Co., his assignees. Scott, 
however, the claimant of the interfering invention, appealed to the 
secretary of the interior, who heard the appeal and adjudged Scott 
the first inventor, and Gill not entitled to a patent for it. 'l,he com. 
missioner, because of this reversal of his decision, refused to receive 
Hoe & Co.'s final fcc, or to cause the patent to be issued. '!'hey 
then applied to the supreme court of the District of Columbia for r1 

mandamus, directing him to accept the fee and prepare, seal and 
countersign the patent, and submit it to the secretary, &c. The 
commissioner resisted the application ; but solely to procure a 
decision upon the relative authority of commissioner and secretary. 
Ileld, reviewing the legislation, decisions and past practice elabor
ately, that the mode of reviewing a commissioner's decision refusing 

• 

a patent, except in cases of interference, is by appeal to the supremo i 
comt of the District of Columbia (Rev. Stat. § 4911); and the modo 
of reviewing such decision in interference cases is by bill in equity 
under Rev. Stat. § 4915. Unless such a})peal or bill is taken or 

• 
filed, the commissioner's decision is final. The power of supervision 
vested in the secretary over the acts of the commissioner relates to 
l1is performance of executive and administrative duties; it docs not 
('Xtcnd to a review of the action of the commissioner in cases in 
which l1c is by law appointed to ('Xcrcisc his discretion judicially. 
In issuing or withholding }):ltents he exercises quasi judicial 
functions, and his decisions can be reviewed only in tho modes pro· 
vided hy law. Butterworth v.lloe, 112 U. S. 50. Even admitting 
that :,;o far as tlJC public alone is concerned, the secretary m:1y 
satisfy his duty of direction and superintendence by prescribing 
general rules for the couduct of the public business, ana securing, by 
general oversight, conformity to them, yet wlwneve1' a private 
person acquires by law a personal interest in the performance by 
tlw commissioner of any act, he thereby also acquires an individual in 
the direction and supervision of the secretary, to correct any error, 

' 
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or supply any omission or defect in its performance tending to his 
injury ; so that the official duty of direction and supervision on the 
part of the secretary implies a correlative right of appeal to him, 
fl'om the commissioner. Per l\IA1'TllEWs, J., Butterworth v. Hoe, 
112 u.s. 50, 57. . 

12. Establishment of the Patent-Office. Seal. 

There shall be in the department of the interior, an office 
known as the patent-office,'"" where all records, books, 
models, drawings, specifications, and other papers and 
things pertaining to patents shall be safely kept and pre
served. Rev. Sled. § 475. 

'fhe seal heretofore provided for the patent-office shall 
he the seal of the office, with which letters patent and 
papers issued from the ofiice shall be authenticated. Rev, 
Stat. § 478. 

13. Officers and Employes. Salaries. t Bonds. 

There shall be in the patent-office, a commissioner of 

"' .\n account of the management of 
departmental business connccte\l with 
the patent-office, is given in Elmes Exec. 
Depts. c, 28; it i~,. howcvt:>r, very little 
mm·c thun a concise statement of mutters 
presented in g1·• utcr detail in the putent 
laws as published by the patent-office, 
und the rules of practice in the patent· 
office. 

t The ~cctions of the Revised Statutes 
purporting to fix the salaries of the above 
mentioned officers, nnd to enumerate tho 
subordinate employes, and fix their 
ijalaries, nrc No:~. 47'1 and 440. They are 
umitted from this compilation not merely 
because they nrc of sm!Lil importance in 
connection with the lnw of patents, but 
chiclly bccaus~ they are likely to mislead, 
inasmuch ns the appropriations made 
often vary from them. Thus, section 47'1 
fixes the salary of the commissioner at 
$4,500; the appropriation for the year 

1 'ltHi-86 is $u,OOO. Stat. 1885, c. 343. 
Section 440 allows the ollice seventy-two 
assistant examiners arranged in three 
ranks; the appropriation gives it one 
hundred and twenty-one, arrunge\l in four 
ranks.- Thcorcticully, such clHmges should 
be authorized by some previous, indc
J>endent law; nud in many cases they 
nrc. Often, however, without any previ
ous legislation, the appropriation for a 
subordinate post is reduced, or even 
omitted, for n year or two ; or, on the 
other hand, a temporary need of addi· 
tional fm·ce i~ supplied by nppropl'intions 
continued only whil!! the need lusts, with
out, in either case, taking the trouble to 
change the general law. The result is · 

• 
that the actual organization nnd pcrsonel 
of the ollice is best ascertained by collat
ing with the enactments of the Revised 
Statutes the items in the appropriation 
act for the year current. 
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patents, -:f one assistant commissioner, and three examiners. 
in-chief, who shall be appointed by the President, by and 
with the advice and consent of the Senate. All other 
officers, clerks, and employes, authorized by law for the 
offices shall be appointed by tho secretary of the interior, 
upon the nomination of the commissioner of patents. 
Rev. Stat. § 47G. (See ld. § 109.) 

The commissioner of patents and the chief clerk, before 
entering upon their duties, shall severally give bond, with 

-
sureties, to the treasurer of the United States, the former in 
the sum of $10,000, and the latter in the sum of $5,000, 
conditioned for the faithful discharge of their respective 
duties, and that they shn.ll render to the proper officers of 
the treasury a true account of all money received by virtue 
of their offices. Rev. Stat. § 470. 

H. Restrictions upon Officers and Employes. 

All officers and employes of the patent-office shall be 
incapable, during the period for which they hold theh 

.. The office of commissioner was created by the act of 1836. The following per. 
sous hare held it. 

N11me. 
-----------------------
Ilenrv [,, Jo:ll~wurth ••••••••.•••••• 
}!nn1i1d llurl\c ... ................. . 
'l'honms Ewbnnk ..... ............ . 
~itots U. Hodges ................. . 
t~har!cs )!ason .... ............... . 
Ju~cph l(olt ........... " ...... "" . 
'Villmm D. lli:·dwp ..••... , ..••.... 
l,hi11i[l F. 'fhoums ............... . 
l>avitll\ Ilollown\' ............... , • 
'rhomus e. 'l'lwnkel' .......•....•.. 
}~lisha },ootc , ................... . 
Hantucl :;, J.'i:..:h~l'. ..•.•••....•.•..• 
)Iortimm· D. 14Pggctt ....•......•.. 
John U. Thatcher ..•.• , ......... . 
R. llull:md Duell •.••••••••••••••• 
}~His Spcnr . ..........•...•...•... 
IIu.lfJert B. Paine ................ . 
Jo:ug11r M. M:ll'blc ................ . 
Benjamin Huttenvurth ••••••••••••• 
:M:II'tin V. Montgomery •..•..••.••. 

Whence St>POiuted. I Dnte or C<llllllli••inn. 

Connecticut .•.•••.• 
New Hampshire •••• 
New Yol'k ........ . 
Verrnol\t ......... . 
Jo\VI\ , , , , , , , , , , , , • 

Kentucky ........ . 
Connecticut . ...... . 
Marylnw.l . ........ . 
Indiana .......... . 
Ohif),. . ......... . 
New Y ol'k . ....... . 
Ohio . ............ . 
Ohio . ............ . 

July 4, 18::6 
lllay li, HWi 
May !1, 1H49 
l\o\'CIIlUCI' 1, 1Ht>2 
March 2-l, Isr.a 
~cptcmber 9, 1857 
~tay 7, 1859 
1-'cht·um·y lti, 1 St\0 
Mard1 28, ISUI 
August Iii, I865 
July 28, 1808 
~l:ly I' I8~9 
January }1;, 1871 

Yit·giuin ••• ,....... Novena bel' I, 1874 
New York......... October I, Ill75 
Maine •••••• ,.. • • • January 30, I87'1' 
Wisconsin,........ November 1, 1878 
:Michigan • • • . • • • • • . Jllay 7, I ~80 
Ohio.............. November I, ISS:J 
Michigan • • • • . • • • . • ll{arch 2:\, 188~ __:_ ____ _ 
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appointments, to acquire or take, directly or indirectly, 
except by inheritance or bequest, any right or interest m 
any patent issued by the office. Rev. Stat. § 480. 

The law docs not disqualify a commissioner of patents from 
obtaining a patent after llis term of office has expired, for an invcn· 
tion made by him while holding such office ; and in such case tho 
invention will date back to the time when it was actually made, 
although he could not then have obtained a patent for it. Foote 
v. Frost, 3 Bann. d'; A. Pat. Cas. 60'1. 

'l'he provision of the act of 1836 (5 Stat. 118), disqualifying 
an employe in the patent-office from acquiring an interest in a 
patent, did not disqualify such employe from obtaining a J>atcnt 
after such employment had ceased, for an invention made prior to 
the commencement of such emrlloymcnt. Page v. Holmes Burglar 
Alarm Tel. Co., 17 Blatclif. 484 ; 1 Feel. Rep'r, 304; 17 Put. Ojf: 
Gaz. '13'1; 5 Bann. d'; A. Pat. Cas. 165. 

Sec the following somewhat analogous provisions: No Jlatented 
article connected with marine engines shall hereafter be purchased 
or used in connection with any steam vessels of war until the same 
shall have been submitted to a competent board of naval engineers, 
and recommended by such board, in writing, for purchase and use. 
Rev. Stat. § 1538. 

No royalty !:!hall be paid by the United States to any one of its 
officers or t~ruploycs for the use of any patent for the system, or any 
part thereof, mentioned in tho preceding section [viz., the breech
loading system for muskets and carbines, known as" the Springfield 
breech-loading system"], nor for any such patent in which said 
officers or employes may be directly or indirectly interested. Rev. 
Stat. § 16';3. 

15. Duties of Commisszoner. 

The commissioner of patents, under the direction of the 
secretary of the interior, shall superintend or perform a11 
duties respecting tho granting and issuing of patents directed 
by law; and he shall have charge of all books, records, 
papers, models, machines, and other things belonging to 
the patent-office. Rev. Stat. § 481. 

• 

• 
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Tho authority of tho commissioner of patents to issue patents 
is not of the nature of jurisdiction, in its common law and technical 
acceptation ; and the doctrine appertaining to acts or judgments of 
infel'ior tribunals, that he who sets up such judgment must aver 
ancl provo that the tribunal had jurisdiction in the matter, does IJOt 

apply to hi:i acts. Wilder v. McCormick, 2 Blatclif. :n. 
An application for an extension of a patent, under the act of 

1836, § 18, was pending at tho time of tho passage of the act of 
1848, \vhich confened upon the commissioner of patents, solely, 
tho power previously vested in tho board created by the act of 18:10. 

Jleld, that it was not necessary to renew the application, but that 
the commissioner had the pnwer t<' go on with the proceedings, as 
h:wing been ah·eady properly instituted, and complete them by 
granting the extension. Colt v. Young, 2 Blatcltf. 4 71. 

\Vhcthcr tho commissioner of patents has authority to refuse a 
patent aitcr a favorable decision of the board of examiners in chief; 
aml as to his supervisory powers over examiners generally, see 
Hull v. CommiHsioner of Patents, 2 .J1Iac ... '1rtlwr, 90; .I<l. 125; 8 
Put. OjJ: Gaz. 4G. 

The act of July 4, 1836, empowering the commissioner of 
patents to issue a patent in certain c:tses whenever the supreme 
eoui·t of the District of Columbia shall decide that an applican"t is 
t•ntitled to a patent, docs not authorize the court to compel tbu 
eommissioner, by mandamus or injnuction, to issue the patent . 
. Mason v. Rowley, 2 Am. L. 1: U. S. Cts. 8. 

Au action of trespass will not lie against the commissioner of 
patents for refusing to issue a patent ; for the duty of issuing letters· 
patent devolves upon tho secretary of the interior; only tho duty 
of countersigning and aflixing the seal of ofiice to tho patent, upon 
the commissioner. 'Vhitcly v. Fishel', 4 Fislt. Pat. Cas. 248. 

16. Acting Commissioner. 

'!'he term " acting commissioner" is used, not on tho idea of 
there being any distinct oflicer known to thu law by that title, but 
as designating a })erson who, in case of the death or resignation, or 
during the absence or sickness of the commissioner, may be tempo· 
r:u·ily authorized to perform his duties. For the provisions by 
wh1ch a person may thus act as commissioner, see Rev. Stat. ~S 
178, 179. Their application is not peculiar to the oHicc of com· 
mis~ioucr of patents, and the necessity of resort to l:lectiou l iO with 

• 

I 
I 
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rcgpcct to ib~t office is greatly diminished by the creation o( .tho 
oftico of "assistant commissioner." See Rev. Stat. §§ 4 7G, 118. 

A patent is not invalid because it is certified by a person as 
"acting commissioner," instead of being certified by tho commis
~ioncr himself. A patent signc£1 by an "acting connnissioner of 
patents, is valiJ. upon its face. The courts will judicially take 
notice of the pN·sons who preside o\'cr tho patent-oflice, whether 
permanently or tmnsiently. 'Vilson v. Uosse:ut, 4 IIvw. 646, GG3 ; 
York & l\Iarylaml R R. Co. ·v. \Yinans, 17 Ilow. 30, 41 ; 'Yootl
worth v. II all, 1 lVoodb. & ..11!. 248 ; G Pa. L. ,J, 17 8. 

A patent otherwise duly issuetl, but countersigned hy an 
"acting commissioner," is valid, when no allegation of frnud or 
usurpation is made, and his act is sanctioned by the commissioner 
acting in person.* Smith v. 1\I ercer, 5 Pa. L. J. 520 ; 4 lVest. 
L. J. 40. 

In n. cnso where the bill on an cxtcnclcu patent alleged that the 
extension had been granted "by the commissioner of patents," but 
the proof was that it was granted by II., who was examiner in cl1ief, 
as "acting commissioner," l\IcKEXXAx, J. (E. IJist. Pa., 1873), 
Hustainctl the suit ; saying that :.1. provisional officer invested by 
law with the functions of the commissioner is properly described 
(in plcalling) as commissioner ; that his lawful authority is 
presumed from his actual incumbency, and even if this presumption 
i~ not conclusive (which it seemingly is, Rubber Co. v. Goodyear, 
!) Wall. 706), no affirmative proof is needful; absence, &e., of tbc 
commissioner is prcsumecl ; the burden of 11howing non-existence 
of the contingency on which the substitut<'• might lawfully act is 
upon the party who denies the validity of the ostensible act of tho 
ofliccr. Dorsey Harvester Rake Co. v. Marsh, 6 Fis!t, 387 ; 0 
P!tila. 305. 

• 

li. Dztlies of Examiners in chief. 

The examiners in chief shall be persons of competent 
legal knowledge and scientific ability, whose duty it shall 

· be, on the written petition of the appellant, to revise and 
determine upon the validity of the adverse decisions of 
examiners upon applications for patents, and for reissues of 

• Compnro n case of n p11tent accident- signed by "acting" secretary. Marsh v. 
nlly issued without signature of tho Nichols, IS Fed. Rep'r, 914; 24 Pat. 
ficcretnry of the interior, and nCtcrwnrd Oil, Gaz. 901. ' 

I.-2 

• 
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patents, and in interference cases; and, when required by 
the commissioner, they shall hear and report upon claims 
for extensions, and perform such other like duties ns bo 
may assign them. Reu. Stat. § 482. 

18. Establishment of Reg·ulations. 

Tho commissioner of patentR, subject to the approval 
of the secretary of tho interior, may from timo to timo 
establish :regulations, not inconsistent with law, for ti1o 
conduct of proceedings in tho .patent-office. Rev. {;tat. 
§ 483 .. 

Congress in creating the patcnt-oflice has by express legislation 
. given that oflico tho power to enact rules for its conduct ; thoso 
l'lllcs, if within the powers of the ollicc nlll1 reasonable, arc just ns 
authoritative as the laws of Congress itself. United States v. 
1\Iarblc, 22 Pat. 0.11: Ga::.. 1305. 

A comrm~hcnsivc code of regulations, entitled Rules of Practi<~c 
in the United States Patent-Ofiicc,* has been compiled antl is 
published for gratuitous distl'ibntion. Copies may be obtairwtl on 
application to the commissioner. They arc accompanied by Forms, 
tlw observance of .wl1ich in all cases to which they may be applic· 
able, is l'CCOinmondcd to inventors and attorneys. 

19. Arranaement ancl Exhibition of llloclels, &c. Disposal. 1 

· The commissioner of patents shall causo to bo classified 
and arranged in suitable cases, in tho rooms and galleries 
provided for that purpose, the models, specimens of com· 
position, fabrics, manufactures, works of art, and designs, 
which have been or shall be deposited in the patent-office; 
and the rooms and galleries shall be kept open during 
suitable hours for public inspection. Reu. Stat. § 48..!. 

"The substnneo of the important March, 1886, is: Eighth revised cuition, 
rules is embodicu in this work, in con- !\ovcmbcr lti, lGS:J, untler w:1kh rules 
nection with the statutes or decisions on 31, 32, 33, 34, 31i, 36, 37, 38, 39, 40, 41 
the subjects to· which the rules relate. 44, 45, 47, 86, 140, 144, nnd 141:i were 
'Xh~:~ edition in use at the time of writing, amended. 

' 
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The commissioner of patents may restore to the respective 
• 

applicants such of the models lwlonging to rejected applications as 
he shall not think necessary to he preserved, or he may sell or other· 
wise c.lisposo of them after the application has been finally rejected 
for one year, paying the proceeds into the treasury, as other pat- . 
ent moneys arc directed to he paid. Rev. Stat. § 485. 

In all cases where an application has been rejected more than 
two years, the mDllel, unless it is dcemccl necessary that it should 
be preserved in the oflice, may he returned to the applicant upon 
demand, and at his expense ; and tho model, in any pending case of 
less than two years' standing, may be returned to the applicant 
upon the filing of a formal abandonment of the application, signed 
by the applicant in person. (Sec Rule IG.5.) l\lodcls belonging to 
patented cases will not be taken from the ofiice except in the cus
tody of some sworn employe of the oflice specially authorized by 
the commissioner. Rules oj' Practice, Pat. O,ft: No. 50. 

Models filed as exhibits in contested cases, may be returned to 
the applicant. If not claimed within a reasonable time they may 
be disposetl of, at the discretion of the commissioner. Id. 
No. 00. 

20. Library.·>< 

'!'here shall be purchased for the use of the pateiit-office 
a library of such scientific works and periodicals, both 
foreign and American, as may aid the officers in the dis
charge of their duties, not exceeding the amount annually 
appropriated for that purpose. Rev. Stat. § 4SG. 

Library r<'gulations. No }JCrsons are allowed to enter the 
alcoves, or take books from the library, except oflicers of the lm
rcau and members of the examining corps. All books taken from 
the library must be entered in a register kept for the purpose, and 
retumed on tho call of tho librarian. Any hook lost or defaced 
must be replaced by a copy of the same. Rules of Prac. No. :? 17. 

21. Correspondence wzth the O.ffice. 
All business with the otlice should be tmnsactetl in writitw: 

p 0 

1..111b8 by the consent of all parties, the action of the office will be 

~ lly the net of Aug. 4, ISM, c. 2·12, 
§ 8, 10 Htnt. 672, the collections of the 
E1ploring Expedition, are placed under 

the care and. munugerucut of the commis
sioner of patents. 

• 

' 
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bMetl exclusively on the written reconl. No attention will be paid 
to any alleged oral promise, stipulation, or understanding, in rela. 
tion to which there is disagreement or doubt. Rules of .l'l'actice, 
Pat. OJ]: No. 1. 

All otlice letters must be sent in the name of the "Commissioner 
of Patent<~." All letters aml other communications intended for 
the oflicc must be addressed to him. Icl. No. 2. 

Express charges, freight, postage, &c., on mattct· sent to the pat. 
cnt·oflicc must be prepaid. Ir.l. No. 3, 

'l'hc personal attendance of applicants at the Jl::tt.ent-oflice is 
\mnecessary. Their business can be transacted by correspondence. 
Ir.l. No. ,~, 

The assignee of the entire interest. of an invention is entitled to 
hohl corre8pomlencc with the office to the exclusion of the inven. · 
tor. Id. No. 5. 

'Vhcre there has been an assignment of :m undiviueu part of an 
invention, the inventor and the assignee will both be recognized as 
the proper parties to hold correspondence with the office, and all 
amendments and other actions in such cases must be signed by both 
J>:Wtics ; but official letters will be sent in such case to tho post. 

• office mllll'ess of the inventor, unless he shall otherwise direct. ld. 
No. G. 

'Vhen an attorney slmll have tile!l l1is power of attorney, duly 
executed, the correspondence will be heltl with him. Ir.l. No. 7. 

A double correspondence with the inventor and an assignee, or 
,.\d,th a principal and l1is attorney, or with two attomcys, cannot 

generally be allowed. Id. No. 8. 
A separate letter should in every case be written in relation to 

cneh distinct suhject of inquiry or application. Assignments for 
record, final fees and orders for copies or abstracts must be sent to 
the otliee in separate letters. Id. No. V. 

When a letter concerns an application, it should state the name 
of the applicant, the title of the invention, the serialuumber of the 
application (sec Rule 31), and the date of filing the same. Id. No. 
10. 

'Vhcn the letter concerns a patent, it should state the name of 
the }>atentee, the title of the invention, and the number aud date of 
the patent. Ir.l. No. 11. 

No attention will be paiJ to ex parte statements or protests of 
llersons concerning pending applications to which they are not par· 
tics, unless information of the pendency of such applications shall. 
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have been voluntarily communicated by the applicants. Icl. No. 

12. 
Letters received at the ollicc will be answered, an!l orders for 

printed copies filled, without unnecessary delay. 'l'clegt·amR, if not 
received before :3 o'clock p. m. cannot ordinarily be answered until 
the following day. Id. No. 13. 

'l'he ofiicc cannot respond to ii1quirics as to tho novelty of an 
alleged invention in advance of an application for a patent, nor to 
inquiries propounded with a view of ascet'taining whether any 
alleged improvements have been patented, anu, if so, to whom ; 
nor can it ar:t as an cxpoumler of the patent law, or as counselor for 
individuals, except as to questions arising within the oflicc. Of the 
propriety of making an application for a patent, the inventor timst 
judge for himself. 'l'hc oflico is open to him, aml its records and 
rogdels pertaining to all patent':l granted may be inspected either 
hy himself or by any attorney nt• expert he may call to hi!i aid, anll 
its reports arc widely di~tt·ibutcu. (Sec Rule 21U.) Examiners' 
.1i..,ests are not open to public inspection. Lt. No. 14. 

0 

Caveats :md JHmuing applications arc prcscn·c<l in secrecy. 
(Sec Hulc 171.) ld. No. 15. 

After a patent has issued, the model, r.pccification, drawing!!, 
anu all documents relating to the case arc subject to general inspec· 
tion, an."t .:!opies, except of the nHHlel, will b~ furnished at the rates 
specified in Hule 200. Ll. No. 1 G. 

22. Patent Ageuls wul Attorneys.;, 

Any person of intelligence awl goo•lmoral eharactet· may appear 
as the agent or the attomey in fact of an applicant, upon tiling a 
proper power of attorney. Rules of Practice, No. 17. 

Before any attorney, original or associate, will be allowed to 
inspect papers or take action of any kind, his }>ower of attorney 
must be tiled. No power of attorney purpot'Ling to have been given 
to a firm ot· copartnership will be recognized, either in fa\'or of the 

• The rules advise that the assistance 
of competent counsel will, iu mo,;t cases, 
be of at!vantngc to nn npplicant; that tho 
office cannot niL! nn inventor in selecting 
an attorney, or nl·~mme nny responsibility 
for nn attorney's nets; that it will he un. 
safe to trust those who pretend to the 

possession uf nny facilities except cnpndty 
und diligence for procuring patents in a 
shorter time, or with broader clain~s than 
others, and that npplicants should no' 
• • Impose on senators or representntu·cs1 
lubur in attending to npplicatious. · 

' . . ' 

• 
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fh·m or any of its memuet·~, unles~> all its members shall he named 
in !mch power of attorney. .Itl. No. 113. 

Substitution or association can be made by au attorney upon the 
written authorization of his princil)al ; but such authorization will 
not empower the second agent to appoint a thil·d. .It.l. No. 1 !), 

Power:~ of n.ttomey may be revoked * at any stage in the pro. 
ceedings of a case upon application to and approval of the com. 
missioner; and when so revokud, tho office will communicatu dit·ectly 
with the applicant, or such other attorney as he may appoint. 
Attorneys will be promptly notifietl by the examiner in chat·ge of 
the case, of the revocation of their l'owet·s of attorney. Au 
nssignment of an umli\'idetl intet·est will not operate as a l'e\'O· 
cation of the power previously given, but the assignee of the entire 
interest may be representctl!Jy an attorney of his own sclcet.iun. Jd, 
No. 20. 

Attorneys will be required to conduct their business with the 
office with tlecot·um and com·tesy. Papm·s }H'esenteu in ,·iolatiou of 
this requirement will ordinarily be retul'lleJ, Complaints against 
examiners unu other otlicers must be made in sepamte commuuica· 
tions, uutl will be promptly investigated. .It.l. No. 22. 

For gross misconduct the commissioner of patent:.; mny 
refuse to. recognize any person as a patent agent. either 
generally or in any Jlarticular case ; but the reasons for 
such rofusul shall be duly recorded; and be subject to tho 
approval oE the secretary of the interior. Rev. Stat. 
§ 4:8i. 

In lloyden v. llnrkc, 14 IIino. 575, B. ltad matlc application to 
tlw cornmh•sioner, accompanied with an insulting letter, for copic.i 
of certain papers of record ; but the conunis:-oioner J'efnsml them on 
the ground of ll.':~ incivility, &c. n., without making any apology, 
Wl'Ote to a thirJ person' requesting him to apply as B.'s agent for 

• The death of tho inventor revokes a 
power of attorney giv~n hy him to a 
patent agent, Eagleton ~[anuf. Co. v, 
West, &c. :Muuuf. Co., 2 Fed. Uep'r, '174; 
18 Dlntchf. 218; li llann. & A. 4'ili; 17 
Pllt, Off. Gnz. 1504. This is the ordiu. 
ary rule as to principal and agent. llunt 

• 

v. Rnusmanicr, 8 Wheat. 1 i4 ; nn•l np· 
plies even to nnact of ngrmcy pr.l'[urrM•l 
while thu death of the principal i~ ycl 
unknown to tho ugcut. Galt v. Galloway, 
4 l'ct. 331. See nlso, us to ciTcct of 
death of principlll, 19 Am. L. Reg. N. S. 
401 ; nnd 3\l Am. Dec. 81, note • 
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tho papers. The agent tomlero(l tho foes and dem:mdod the 
papers ; but tho commissioner renewed his t•efusal, saying that 
until B. "comes to the conclusion to treat this office with civility,''. 
&c., "this office will have no int<'rconrse with him, directly or 
through the agency of others." In B.'~ action for damages, IIclcl, 
that:\ person desiring otlicial services must request it in a. proper 
manner; a demand accompanied with ruueness and insult is not a 
legal uemanu ; and the letter which accompanied the plaintiff'!! 
first uemand ju:;tified the commissioner in refusing it. llut tho 
demand afterwards made through the agent was made in a }lropcr 
manner, and the commissioner was not jnstificfl in refm;ing it on 
account of B.'s former misoonunct. For the second refnsnlll. was 
entitled to at least nominal damages. Boyden v. Burke, H How. 
575. 

23. Printing of Papers. Engraving, &c. Distribution 
and Sale. 

'l'ho commissioner of patents mn.y require all papers 
filed in the Patent-Office, if not correctly, legibly, and 
clearly written, to be printecl at the cost of the party filing 
them. Rev. Stat. § 488. 

Tho commissioner of patents may print, or cause to be 
printed, copies of tho claims of current issues, and copies of 
such laws, decisions, rep;ulations, anu circulars as may be 
necessary for the information of tho public. Rev. Stat. 
§ 480. 

'fhe commissioner of patents is authorizeu to have 
printed, from time to time, for gratuitous distribution, not 
to exceed one hundroil and fifty copies of the complete 
specifications and drawings of each patent hereafter issued, 
together with suitable indexes, one copy to be placed for 

' 

free public inspection in ea<:h capital of every State and 
Territory, one for the like purpose in the clerk's office of 
the district court of ouch judicial district of the United 
States, except when such oilices are located in State or 
Territorial capitals, and ono in the Library of Congress, 

• 

• 

• 
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• 

which copies shall be certified under tho hand of the com-
missioner and seal of tho patent-office, aml shall not be 
taken from the depositories for any other purpose than to 
bo used as eviuence. Rcu. Slat. § 400. Sec lcl. § Sfl-1-. 

Sec also tl10 following enactment : It shall be the duty of tho 
commissioner of patents to fnl'llhih, free of cost, one copy of the 
bounJ volumes of specilications and tlrawings of patents published 
by the patent-oflice, to each of tho executive dcpartment!J_.of tho 
government, upon the request of the head thereof. Act of 1\Iarch 
a, 1875, c. 130, § 12, 18 Stat. 402 ; Rev. Stat. I Supp. 100. 

The commissioner of patents is authorized to have 
printed such additional numbers of copies of specifications 
and drawings, ccrtifictl as proviUed in t.ho pteccding section, 
at a pdce not to exceed tho contract price for such drawings, 
fnr sale, us may be warranted by tho actual demand fm· the 
same ; and he is also authorized to furnish a complete set 
of such specifications and drawings to any public library 

• 

whH1 will pay for hinJing tho samoinio volumes to corres-
pond with those in tho patent-oflice, and for the transporta
tion of the same, and which shall also provide for proper 
custody for the same, v:ith convenient access for the puhlic 
thereto. 1.mdcr such regulations as the commissioner shall 
deem reasonable. Rev. Stat. § 401. 

The lithographin~ aml engraving required by tho two 
preceding sections shall he awarded to tho lowest and best 
hid<lers for the interests of tho govemmont., duo regard 
being paid to the execution of tho work, after duo mh·er
tising by the congressional printer under tho direction of 
tho joint committee on printing ; . . . or if . . . . 
tho work can bo pl'rformed under tho direction of tho 
commissioner of patents more advantageously than in the 
manner above prescribed, it shall be so dono, under such 
limitations and conditions as the joint committee on print· 

· ing may from time to time prescribe. Rev. Stat. § 4!>2. 
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The appropriation fn photolithog1·aphing, or otllerwise produc-

ing fJlatcs for the Olliciai Gazcttl.l, and copies of designs, tmtle-marks 
:mJ pending applications, :mel for the rept"OJuction of exhausted 
copies, for the fiscal yca1· 1885-86, was coupled with a pl'Oviso : 
"said }lhotolithogmphing, or otherwise producing plates anu 
copies" ..•• "to be done under the supervision of the commis
sioner of patents, :mJ in the city of Washington, if it can be there 
Jonc at rcasonahlc rates ; and the commissioner of patents, under 
the tlit·eetinn of the secrl!lal'Y of the interior, shall be authorized to 
make contracts thei·cfol'." 

The price to be paid for uncertified printed copies of 
spedfications and urawings of patents shall be determined 
by tho commissioner of patents, within the limits of ton 
cents as the minimum anu fifty cents as the maximum 
price. Rev. Slat. § 403. 

24. Ccrtijiell Copies, a:c., to be Evidence. 

'Vl'ittcm or printed copies of any records, books, papers, 
or drawings belonging to the patent-otlice, and of letters 
patent, authenticated by the seal and certified by the com
missioner or acting commissioner thereof, shall be evi
dence in all cases wherein the originals coulll be evitlence; 
antl tmy person making application therefor, and paying 
the fee requiretl by law, shall have certified copies thereof. 
Rev. Sled. ~ 802. 

J>apers or drawings on file iu the patent·office :u·c public record!!, 
an<l certilieJ copies of them arc allmh;sible in evidence ; so far as 
tlwy may be discordant, one may dc~o~troy the effect of the other ; 
but they ncca not conClll' in e\'ery particular. Emerson 'IJ. Ilogg, 
. 2 Blatcllj: 1, 12 ; Touhey v. Harding, 5 JJann. cf; .A. Pat. Gas. 1!15. 

' 
The letter!! of the plaintiff to the secretary of state, containing 

applications for a patent, and specifications, certified under the seal 
of that department, as papers remaining in that ofticc, were ltellZ 
llropcr evidence, Pettibone v. Dtll'l'ingt•r, 4 1Vash. 215. 

A ccrtificcl copy from the patent ofiice, of an assignment, is 
primafacic cviJence of the gt•nuincness of the o1·igiual, :mel may 
be rcall in evidence to the jtu·y. Lee v. Blandy, 1 JJoncl, 361 ; 
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2 Fish. Pat. Cas. 89 ; Brooks v. J cnkius, 3 .lllcf-ean, 432 ; 2lVest. 
L. J. 11. 

Certified copies of papers in the })atcnt-ofiice must be received 
as prim(t .facie evidence of the genuineness of the originals on file, 
and absolute concctncss of the copies hom the rcc01·cl. Pat·ket· v. 
Haworth, 4 lllcLean, 370. 

A certiticJ copy of a patent, surrcndcrcJ ami canceled, is 
aumissible in cvide!,CC to show that an impl'OVCIIl('llt subsequently 
}latented is not original, though it does not specify when it was 
canceled, or l10w, Ol' for what defect. Delano v. Scott, Gilp. 489. 

Lcttet·s patent granted under the great seal of the govcl'llment, 
arc prima .facie evillcncc that they have been regularly i~;stwcl, 

(Philatldphia & Trenton It R Co. v. Stimpson, 14 Pet . .US ; Wildet• 
v. 1\IcCol'lnick, 2 Blatchj: 31 ; Ot'l' v. Badger, 7 L. Rep'r, 467 ;) 
anJ that the patentee has made the invention for which the patent 
ts gmntcd. Philadelphia & Trenton H. H. Co. v. Stimpson, 14 
Pt:t. HA ; Haskell v. !:;hoc Machinery l\Ianuf. Co., 3 Bann. <f: A. 
Pat. Cas. 553 ; Konold v. Klein, 5 Rcp'r, 427. They arc also 
reccivecl as primaj'acic evidence of the facts assertetl in them as to 
the novelty aml utility of the invention patented. Corning v. 
nurtlt•n, 15 1Iow. 252, 270; Union Sugar Rctincry v . .1\fatthiesson, 
!l ClUJ: G3U ; Wilson v. Barnum, 2 J?is!t. Pat. Cas. G:l5 ; 1 Wall . 
• Jr. U. Ct. 3413 ; Allen v. Hunter, 6 11/t!Lean, 303 ; Heinrich v. 
I.nthcr, Id. 345. The patent is, however, but very slight evidence 
of the novelty :mJ utility of an iuvcntiop. Lowell v. I.ewis, 1 
Jlas. 182. 

The act of the commissioner in extending letters patent is cvi
llence of all the facts which be is required to find in order to grant 
such extension, in the absence of fraud and excess of jurisdiction. 
Clnm 1:. Bt•t•wcr, 2 Curt. 50G. 

A joint patent is prima facie evidence that the invention was 
joiut, but such fact may be disprovell at the trial. Hotchkiss v. 
Greenwood, 4 .lllcLean, 450; sec aff'cc, 11 I.lolo, 248. 

A signature to the certificate of copies by a person styling him
self " acting commissioner," is sufficient on its face, in controversies 
bet \\"l't:n the patentee and thirJ persons ; as the law reeognilws an 
aeting commissioner to be lawful. 'Voou worth v. llall, 1 lVoodb. 
d'; jl[. 248. 

Under Rev. Stat. §§ 892, 893, a copy of a Ft·cnch patent, ~crti
fietl hy the dit•ectm· of the National Conservatory of Arts and l\lan· 
ufactures, under its seal, anJ verified by the ministor3 of agriculture 
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and commerce, ancl of foreign affairs, under their seals, hut not 
under the Great Seal of France, is properly authenticated, and 

• 

admissible in evidence. Schocrken v. Swift., &c. Co., 7 Fed. RejJ'r, 
460 ; 10 Blatcl1,j: 209; 10 Pat. Off: Gctz. 1403 . 

.If copies of a patent are crt·oneons, the commissioner ought to 
make them conform to the patent itself and to the record. \Vood
worth v. Hall, llVoodb. d: M. 248, 260; 6 Pa. L. J. 17H. 

Inaccnmeics in a transm·ipt from the patcnt-ofiico may be shown 
by another transcript,. duly certitied. Brooks v. Jenkins, 3 Ill cLean, 
432 ; 2 West. L. J. 11. . 

Patents are public records, and all personR arc entitled to copies 
of tlwm, upon demand made in a propm• manner, ami t.endm· o.f the 
legal fees. Boyden v. Burke, 14 Ilow. 575. 

25. Copies of Foreign Letters Patent . 
• 

Copies of the specifications and drawings of foreign 
• 

letters patent, certified as provided in the preceding sec-
tion, shall be prima facie evidrnce of the fact of the grant
ing of such letters patent, and of the date aml Cl'ntents 
thereof. Rev. Stat. 803 . 

• 

2G. Printed copies of Specifications and Drawings 
of Patents. 

The printed copies of specifications and drawings of 
patents, which the commissioner of patents is authorized 
to print for gratuitous distribution, and to deposit in the · 
capitols of the States and Territories, and in the clerk's 
offices of the district courts, shall, when certified by him 
and authenticated by the seal of his office, be received in all 
courts as evidence of all matters therein contained. Rev. 
Stat. § 804. [See l£l. § 400.] · 

27. Annual Report of tlte Commissioner. 

The commissioner of patents shall lay before Congress, 
in the month of January, annually, a report, giving a 
detailed statement of all moneys received for patents, fo1· 
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copies of records or drawings, or from any other source 
whatever; a detailed statement of all expenditures for con
tingent and miscellaneous expenses ; a list of all patents 
which were granted during the preceding year ; designating 
under proper heads the subjects of such patents ; an alpha
betical list of all the patentees, with their places of t'esi
dence ; a list of all patents which have been extended during 
the year;. :::.nd such other information of the condition of 
the patent-office as may be useful to congress or the public. 
Rev. Stat. § Ml·L [See lcl. §§ 195, 196.] 

28. Disbursements jo1· Patent-Office. 

AU disbursements for the patent-office shall be made by 
the disbursing det·k of the iuterior department. Rev. Stat. 
§ 496. 

III. AUTHORITY F()lt ISSUIXO PATENTS. 

20. How issued, attested and recorded: 

All patents shall be issued in tho name of the United 
States of America, under the seal of the patent-office, and 
shall be signed by the secretary of the interior and counter
signecl by the commissioner of patents, and they shall be 
recorded, together with the specifications, in the patent
office, in books to be lmpt for that purpose. ReD. Stat . 

• 

§ 4883. 

Only the government can rai~e tl1e objection tlHlt the st•al 
appearing regularly affixed to a patent was placed upon it without 
due authority ; the point is not available in defense of a snit upon 
the patent. Doughty v. W (•st, 0 JJlatdtj: 421); 3 Ji'is!t. Pat. Oas. 
580. 

Patents c.:mnot bo withheltl on moml grounds relating to the 
conduct of the applicant. 1 Opp. Aet. Gen. 170. 'l'hcy cannot be 
grarited to every applicant, but only to such pet·sons as show tllt'm· 
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selves to be within the description of the statute, as entitled to 
receive one. 2 Op. Att. Gen. fill, In cases of doubt as to tho 
patentability of an invention, it will accord with the policy of tho, 
law to issue a patent to the petitioner, tlu.n·cby giving him an oppor
tunity of t1·ying the validity of hi~:~ right. 2 Opp . .Att. Uen, 52. 

'l'he commissioner of patents in issuing letters patent docs not 
. warrant the stlllll', nor docs tho patent bind the government more 

than it does private persons; but the validity of such pater.t is open 
to inquiry, either in whole or in part, whether at the instance of 
privato persons or of the government, A patent does not conchulc 
anybody. 8 Opp. Att. Gen. 277. 

A patent must he signed by the commissioner of patents and tho 
sec•·etary of the interior ; if signed by the commissioner and not by 
the secretary, it is a nullity, though the omission be accidl·ntal. A 
patent thus erroneously signed cannot be sustained by the produc• 
tion of the rec01·d of the patent-oflieo showing a complete patent ; 
nor can it be amended by affixing tho Rignature of the secrPtary's 
IHiccessor in office. 1\Iarsh v. Nichols, 15 Peel. Rep'r, 914 ; 24 Pat. 
O.!t: Gaz. 901. 

30. Contents and Dural ion. 

Every patent shall contain a short title or description of 
the invention or discovery, correctly indicating its nature 
and design, and a grant to the patentee, his heirs, or assigns, 
for the term of seventeen years, of the exclusive right to 
make, use, and vend the invention or discovery throughout 
the United States and Territories thereof, refeiTing to tho 
specification for the particulars thereof. A copy of the 
specification and drawings shall be annexed. to tho patent 
and be a part thereof. Rev. Stat. § 488!. 

An inventor has a right to call his invention or patented article 
·what he pleases, }H'Ovided be do not assume an already existing and 
popular name, to the prejudice of those who haYe preoccupied the 
name. 2 Op • .Att. Gen. 109. 

31. Embracing tzco Inventions in a single Patent. 
As a general rule, a single patent cannot embrace two devices 

'~hich arc wholly independent of eaoh other; o1· embody distinct 

• 
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improvements upon nnconnect.ctl machines. But where two or 
more devices relate to one subject or arc connected in nature and 
operation they may be secured by a single patent. Hogg v. Emerson, 
6 Ilow. 437 : aff'g Emerson v. IIogg, 2 Blatchj: 1 ; Barrett v. Hall, 
1.1Jlas. 437; l\Ioodyv. Fiske, 2 .Jllas. 112; Wyeth v. Stone, 1 Stor!/, 
273 ; .1, Lmo Rep. 54 ; Maxhcimer v. l\leyer, !) Fhl .. Rep'r, 460 ; 20 
Blatc/lf 17 ; 20 Put. Ojj: Gaz. 110~ ; Root 1J. B:tll, 4 NcLean, 177. 

'Vhether both process an<l product may be included in one pat
C'lt. welling '!.'. H.uhber Coated, &c. Co., 7 Pat. Off: Gaz. U08j 

97 lT. S. 7; Gage v. Kellogg, 23 Fed. Rcp'r, 80 I. 
'Vh(!thor an invention or improvement ought to be embt·acell in 

one or in several patent~, is 'discretion:U'y with the patent.otlicc. 
Bennett v. Fowler, 8 lJ'itll. 445 ; l\lcKay v. Dibert, 5 Fed. Rt•p'r, 
587 ; 1 o Pat. O.tf: Gaz. 1351 ; 11 Rep'1·, a so. 

Rev. Stat. § 4884, hy implication requires that each patent shall 
embrace but one invention. Sessions v. H.ornadka, 21 .Fed. Rt•p'r, 
124. 

An inventor took out a patent, hut in an action fot· an infringe· 
ment thereof, it was proved that as to a part of the invention he 
was not the first inventor, antl therefore the court held that his pat
ent was voitl, as being too broad ; he afterward took out another 
patent for those parts of his invention not known before; and it 
was then !teld, that the two patents were not for the same inven
tion. Tt·cad well ·v. Blatlen, 4 lVaslt. 703. 

32. lssulll!f sez•cral Patents for one Invention. 

A patentee cannot have in nsc at the same time two valid pat· 
ent.s for the same invention. 'l'he first patent obtained by an inven
tor, while it remains unrepealed, is an estoppel to any future patent 
for the same invention.. Barrett v. Hall, 1 11/rts. 417 ; O!liome v. 
AnwshtH'Y Nail Factory, 2 Jl[as. 28. If, however, seveml patents 
arc taken out by several 11atentee~; for a several invention, and the 
same patentees afterward take out a joint patent for the same as a 
joint invention, the parties are not absolutely estopped by the 
foJ·mcr patents from asserting the invention to be joint, but tho 
formm· patents are very strong evidence against the joint invention. 
Bal'l'ett v. Hall, 1 Jl[as. 440. 

\Vhere the patent-oflice grants a pat<>nt for one invention, and 
aftenvard, upon a claim filed previously to that on which such pat· 
' nt has been granted, issues another, the second patent, not the first 
i!l void. Suffolk Co. v. Hayden, 3 Wall. 315; 3rd Ci1•c, (Pa.), 1880,· 
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1\fc~Iillin v. Rccs, 1 Feel. Rep'r, 722; 17 Pat. Off: Gaz. 1222; !) Rep'r, 
55·1 ; 5 Bann. d'; A. Pat. Uas. 2GD. . 

A patentee cannot claim in a patent the same thing cbimed by 
him in a prior patent; nor cover what he omitted to claim in a prior 
patent in which the invention was described, unless he reserved the 
right to claim it in a separate patent, :mel seasonably applied there
for. .James v. Campbell, 104 U: S. 35G; rev'g 17 Blatelif. 42; IS 
Pat. O.tJ: Gaz. 07il; 8 Rep'r, 455. 

The issue of a design patent more tnan two years prwr to tnc 
issue of a meelmnical patent to the same patentee aml for the same 

. device docs not invalidate the' mcch:mical patent. Collender v. 
Gritlith, 2 Jihl. Rep'r, 20G; 18 Elatclif. no; 18 Pat. Off: Gaz. 241; 
10 Rq/r, 8; 5 JJwm. d'; A. Pat. Cas. 372. 

'Vhcn a person has, within the meaning of the patent law, made 
an invention which he has desc1·ibcd in an application for a patent, 
and a patent has been issued on such application for other matters 
of invention, he should not be precluded for that reason alone from 
ap1•lying fo1· and obtaining a patent for that which was described 
hnt not claimed in the iirst patent. Graham v. Geneva Lake Craw
ford 1\Ianuf. Co., 11 Ji'ed. Rep'r, 138; 21 Pat. O.tJ: Gaz. 153G; Gra
Jam 1J. 1\IcCormick, 11 Fed. Rep'r, 850; 21 Pat. Off: Gaz. 1533; 10 
JJiss. 3D; 5 Bann. tf: A. Put. Uas. 244. 

33. Or for distinct Pads of the same Invention. 
Although there cannot be more than one valid }Jatent for an 

invention, nor can the grantee of a patent sustain an action upon 
another patent for the same invention, issued afterward, yet sepa
mto patents for sepamtc and distinct parts of the same invention 
arc nevertheless valid. Jones v. Sewall, 3 Oliff. 563; 3 Pat. O.tf. 
(;a;;, G30; 6 Fish. Pat. Ous. 343 ; and see reversal, 91 U. ::3. 171 ; 
also Dain v. 1\Iorse, 6 lVest. L. J. 372. 

An inventor may have distinct. patents for several distinct 
devices, although he may have included them in one, making a 
separate claim for each device. 'Vhecler 'V, 1\IcCormick, 4 Pat. 
O.tt: Oaz. 602. 

Separate patents for severable parts of the same invent1on may 
l1c O't'antetl althonrrb the whole invention is fully described in each 

"' ' 0 uf them to explain tho pnrpo~c antlmode of operation of the parts 
covered by the claims in such 1mtcnts. McMillan v. Roes, 1 Feel. 
J:t:p'r, 722; 17 Pat. Off: Gctz. 1222; 9 Bep'r, 544; 5 Bam~. d'; A. 
Pat. Cas. 269. 
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3!. Joint lnvcniors ancl Patents . 
• 

A joint patent may well bo granted for a joint invention, 
'Vhen an invention is the result of the combined mental operations 
of two 11ersons acting together, as neither can claim to be the sole 
inventor, the invention is joint, aml they arc jointly entitled to a 
patent. Barrett v. Hall, 1 Mas. 44 7, 4 72. In other words, if the 
circumstances are such as to show that two parties contributed to 
an invention, so as to make tllem joint inventors, a joint 11atent 
!lhould be taken out. 'l'homas v. 'Vcek~, 2 Paine, !l2; 'Vatson v. 
Bladen, 4 lVash. 580; Arnold v. Dishop, J JJlaear. <f: M. 3G; with 
which compare Gottft·ied v. Philip Best Brewing Co., 17 Pat. OJ!: · 
Gae. G75; 5 Bann. tf: A. Pat. Cas. 4; "r orden v. Fisher, 11 Feel. 
Rcp'r, 505; 21 Pat. OjJ: Gaz. 1!l57. Hence, where two are joint 
inventors of a machine, if one of them, without acquiring the other's 
interest, obtains a patent in his own name, he will be deemed guilty 
of fraud, and will in equit.y he consitlered as a trustee for tho other. 
Hcntgen v. Kanowrs, 1 ffitslt. 1GS. And where there was a 
mutual agreement between a patentee aml the itn-entor of an 
improvement upon his device, that the 11atentec shoultl surrender 
his indivillual right, aml a new patent for the irnproveil device 
~;honhl be appliell for by the two parties jointly, it was lteld, that in 
equity they were joint owners of the 11atent as impt'O\'ed by the 
t:ubseqnent invention, and that the inventor of the improvement 
could restrain the patentee from using his patent cxce11t for their 
joint benelit. Duke v. Graham, 1!l JJhl. R('p'r, G47 •. 

Hut a joint patent cannot be sustained upon a Role invention of 
eithm· of the patentee~, for the patent act gives no right to a patent 
cxct•pt to the inventor; and no person can he at the same time the 
~;ole antl a joint invcnto1· of the same invention. Barrett v. Hall, 1 
JJ!as. ·H 7, 4 i2. 'Vlwre one of two persons claiming as joint inventors 
hall tmnsferreu his interest in the invention to the defendants, who 
also ownt!tl, by assignment from the ri va~ inventor, the patent upon 
which the joint application was rejected; and the hill (wltieh was 

. filet! after rejcctio'l of plaintiff's application on an interference, to 
obtain a decree for a patent) treated the ue:fendants as wrongful 
and fraudulent holders of theh· }latent, and ignored wholly their 
rights to any interest in the invention, it was ltelcl, that the patent 
should not be issued to tho joint inventors, for a court of equity 
will not aid the inventor to obtain a patent in direct violation of l1is 
agreement transferring the prop,'rty in his invention. Runstetler 

• 

• 
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v. Atkinson, !l3 Pat. O.ff: Gaz. l>4D; 1 J.1facar. <f.: lll 382. Whcro a. 
pntcnt was ISStlCu to D., J. antl L., jointly, in conformity to theh· 
application as joint inventors, when in fact tho device patented wns 
not tho joint invention of nil of tho applicants, but the solo inven
tion of 13., tho others (J. and IJ.) being his assignees only, IIeld, 
that it was not within tho power of tho interior department to cor
rect the patent thus issued so as to show that 13. was tho inventor 
of tho device and that J. aml L. are tho assignees thereof; the 
}latent issued upon such application lJOing void, the department can·· 
not, by means of altet·ntions or corrections, impart valillity thereto. 
IG Op . .Att. Gen. liG 

• 

3:1. Date of Patent. 

Every patent shall b2::tF dab as of a day not later than 
six months from tho time at Yl"'hich it was passed and 
allowc<l, anunotice thereof was sent to the applicant or his 
agent; ancl if tho final fcc is not paid within that period tho 
patent shall be withh3L1. Rev. Slat. § 4SS.J. 

. It has been held that to antedate a patPnt is not unl:l.wful, unless 
·~pecial circumstances remkr it so, as whot·c it might ovcnhle an iu
tcrmcllinte improven·.cnt by another person (5 Op. All. Gen. 72~); 
indeed, the Act of 183G CX}H'essly allowed it within limits (Re Cush
man, I .i1lacarthw· Pat. Cas. 577), nntlumlcr that Act nn infringer 
might, in n propt•r case•, he hehlliable for profits realizc<l between 
the uominnl 1lnto of the patent mal the actual issnl', Burdett ·e. 
Esty, 3 Fed. R('p'r, 5GG; 10 Elatc/1j: I. Hut the present rule of tlw 
putcnt-oflice is that a pateut will not be antedated. Rules of Prw·. 
No. l G I. '\V ere a patent :mtetlated to be issued l1y mistake, n.t1d 
accepted by tlw patentc<', it might pro baLly be sustainell, ns towartl:; 
an infringer, upon the pl'inciple that tlw ort·or operated ns a waiver 
of part of the term (l:c Cushman, supra/ also, Op. Alt. Gen. 
Gilp. e•l. lGS); though 110 similar suggestion can be made in behalf 
of n. patent which ~lwuhl he inallvcrtently dated after the time 
tdlowed by !aw. Compare the copyright cases : Myers v. Callaghan, 
10 lHils. 130; Dahr J). Taylor, 2 JJlatclif. ~2. 

"G v • Del iL'CI'!J. 

The patent will IJe tlcli \"l!l'etl or maih!ll, on the day of its tln.te, to 
the patt•ntet-, unlesa t!H:I'e l)(J au attomey of rcconl, in whicll case it 

I.-- ~ 

• 
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will IJt' delivered to him or the patentee, aR the attorney may request; 
hut it will not, without a special request to that effect, bo delivered 
tt• au associate or substitute attorney. z:ulcs of Practice, No. 
H\3. 

37. Correction of Errors. 
'Vhere a mistake, incul'l'etl through the fault of the oflice, is 

clearly disclosed by the records or tilt•s of the oflicc, :1. certificate, 
showing the fact awl n:ltnrt• of such mistake, signed hy the ~;cere. 
t:11·y of the interior, countersignetl by the commissioiWI' of p:1ttmts, 
and sPaictl with the seal of the patent·oflie<', will, at the IWJUest of 
the patentee or his assignee, lw intlo1·sllll without charge npnn the 
letters patent, :ulll recorded iu the reeor<ls of patent~, niHl a printed 
copy thereof attached to each priutcll copy of the specifieation an<l 
drawin!!s. . 

~ 

'Vhere a mistake, incul'l'ecl thi'Ongh the fault of the oflim•, <:on· 
stitutcs a sullicient k•gal gmuu<l for a l't'isslw, such n•issue will bo 
madl•, for the con·ct:tion of such mistake ouly, without charge o£ 
ollice fc<•s, at the n·qm·st of tliC patentee . 

.1\listakes uot iucul'l'l'tl thl'tlllgh the fault of the oflice, alllluot 
afl'ortliug lt•gal gi'OUIHls fol' reissnt•:<, wiil uot Le eol'l'ectetl after tho 
t!clin~I'Y of the letters pateut to the patentee Ol' his agt•ut. 

No ehauges or correetious will be matle in lctte1·s patt•ut after 
the ,Jl'!i,·ery thereof to tho patt•utec or hi:> ageut, eXCL'}lt as nho\'C 
lli'OYitled. Rules of Praclii·e, No. lli-1. 

:J:3. Suit by United States to .Annul Palellf Fraudulently 
Obtained. 

• 

'Vhere a patent is ohtaincd from tl1e U nitetl States hy frat11l, 
the }ll'O}><'r remedy is a f'implc hill in <.•quity ln·ought by the l' nitctl 
States against the dcft•tul:mt., pmying that the patent be anunllo:tl 
awl HUI'I'emleretl hy :1. decree in ehr ·'•Jry, without any attt•U•J•l of 
as~">imilatiug the proceeding to au infol'llmtion h1·ought by thl' :1ttor· 
IH'\'·g·tmeral on be hal r or the crowu, in Enghutl, to l'epeal a patcut. 
Hut the cout·t will uot dismiss n. Jll'ocPctliug in the lattt•r form. 
L'"uitetl States v. Hughes, 11 IIno. 5j:!; i\ItJWI')' r. \Vhituey, 14 
IV11ll. 4:!4; Attol'IH'y-Gt•ncl·al 11. Humfol'll Clwmieal \Vork~, !l Pttl. 
r~:l a a:. 1 UG:.!. 

Then! is no disti net ion bet ween let tel'S patent for an i 11 v eution 
· and for land: as regards the rights ant! rcmetlies for vacating them 

when obtained by fraud. 'l'he right is the same as that which a 
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State ha~, to allnnl the chartet• of a corpot·ation creatt>tl by its lcgh!
laturc, if ohtai11ctl hy ft·au<l. Unitc1l t;tatcs v. Gunning, lH .Feel. 
Rcp'r, 511; HI Rt~p'r, 741; ~ l lllatclif. 51 tJ; :!G Pat. Ojj: Gaz. :.156 ; 
U nitcll States v. 'i'h t•oclmtot'tou, 08 {f.'S. u I. 

A suit to set asitll•, :llllllll ot' decl:u·(l voi1l a patl•nt issuetl by tlta 
govcmmcnt, except i11 cases whet·e two patt•nts have been gmut.t•d 
for the same thing, call•tot he sust:tilll'll rutle~s bt·ought in the uamo . -
of the govct'nntl'llt, ot• J,y the authot·ity or penui~sion of tho attor-
ney·gem·t·al, so as to he tuulet· his coutrcl. llistot·y of the remctlie~ 
by s::irc facias aml IJill i11 ccptity, rc\'ic\\'t•ll. l\Iowry v. Whitrwy, 
14 Wall. 43-l. 

Pmccctling~ to annul lettct':l patl'llt are wholly within the con
trol of the Unitc1l Stales attot·m•p ; there is uo absolute dnty 
imposNl upon them to commence su(~h JH'oeol•tlings at the rl•quest 
of any party who dcclarc!l a patent to lw ir:valitl. K ew Yotk, &(•. 
Coffee Polishing Co. v. New York Co tree Poli:.;hing Co., 0 lr"td. 
Rep'r, .37'S; 20 l1latcl1,t: li4; motlificil, ll Fhl. Rrp'r, 818. 

A bill in (•quity state1l that it waM hr·ought by the United States 
nt the relation of cct·tain pl•rsons, and tlid not state that tlw Unitetl 
Btatcs brought it by thcit· district attot·m·y, but was suhseribctl by 

·other persons as solicitors fot• tho plaint iff::~; nntl the prayct· was 
that cet·tain letters patent of the Unitctl :;tatt!s issttell t.o the tll'l't•rHl· 
ant might be sm·t·erulet·cll to he e:mcelt•d. IL was /u.:ld, on derntll'l'l'l', 
that the Lill was batl, as not stating a case which entitll•tl the Unilt•tl 
States to the relief sought. United Stalt•s t!. Doughty, i Blatcllj: 
4 :!-!. 

Upon tlemut·t·cr to a hill in equity lilctl in the name of tho 
l~nited t;tatl•s to :mnttl a patent 011 the gl'llmul that the pall·tttl·l', 
in his application fot· tlw patent, falsely matlc an aflhl:wit tlt:Lt the 
de\' ice fl~l' which the patent W:l:-! a~kl'l) ha•lnot been Jli'O\'iou,.Jy knoWn 
au.ln.ietl, the tle\'icc having in faet lwen fully tlL•scrihl•tl iu a pre
vious patent issuctl to him :11111 long sinm• t•xpil'ld, it HJIJll':tl'l'll that 
the usc ol' the name of the Fnit1•d ~tatt•s in the t;t.it hat! llel•n pt·o
cut·ctl by .per·twus SJil'Cially and tlit·ect:y intt•rcstetl in th•l'l•:lt;ug- tile 
palt•nt, hut to whom the matt1•rs al!t·getl woultl he a c•HIIpll': n 
tl...t't·nsc to any aetion ag·linst th,•m on the il:lll'lll; :tll•l 1 h:•t tlwy h:i•l 
in•lemnilit•llt.ho Unit.'!tl StatP:l ag-ainst all l" :., or the snit. JJ,)d, 
tbaL the bill should be di..-missetl fot• want of l'tptity. Unii1•d 
Statl·~ IJ. FraY-er, ~:! F'ed. Rtp'r, I 00. 

The United 1:-itates cannot be hc:ml to ask au iuj:tnction restrain
ing the commencement or prosecution of suits for· inft·ingcmcnt of 

• 

• 
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a patent for the repeal of which they have begun :m action, 
United States v. Colgate, 21 Feel. Rep'r, 318; 22 Blatclif. 412. 

A bill in equity to set aside a patent for tho f1·auu of tho alleged 
inventol' in obtaining it, was lwl(l sustained in the particular case 

0 

by evidence showing that ho was not, and knew that he was not, the 
original inventor. United States ov, Gunning, 22 Feel. Rep'r, G53; 
S. C. on rehearing, 2:3 .ltl. GuS ; 32 Pat. O,tf: Gaz. 14GB. 

IY. lYliO l!L\.Y ODT.UN PATEXTS; AND FOR WliAT. 

30. The general Statutory Definition. 

Any person who has invented or discovered any new and 
useful art, machine, manufacture or composition of mutter, 
ot· any no'·" and useful improvement thereof, not known or 
u:,;cd by others in this country, and not patented or describe<! 
in nny printed publication in this or any foreign country, 
before his invention or discovery thereof, and not in public · 
usc or on sale for more than two years prior to his applica. 
tion, unless tho same is proved to have been abandoned, muy 
upon payment of the fees required by law, and other due 
proceedings had, obtain a patent therefor. R2v. Stat. 
,, 10,,.. i3 • ·()~\,. 

·10. ·what constitutes laventing. 

The application hy a patentee of an old process to a ncr,' sub· 
j~·et without :my exercise of the inventive faculty, aJlll without the 
tlevc1opmcnt of any idea which can be ueemed new or original in 
the sense of the patent laws, is not the subject of a patent. Drown 
?.J. I'i per, !ll [J. S. :J 7. 

The tlcsign of the patent bws is to reward those who inakc somH 
sn1Js~:llltial Jisuon~1·y Ol' i:n·ention which atlJs to human knowlcdgi', 
aml :uh·ances the nscful arts; they do not grant n. monopoly for 
every t1·ifling dcviel•, every sl1adow of :m idea, such as may natnr· 
ally anll spontaneously occur to any skilled mecbanie or operator in 
the ordinary progress of maunfnctnl'cs, or be gleaned by a spccul:~· 
tor f1·oru watching the prvg1·ess of science. Atl:lnlic \Vorks v. 
llral1y, 107 U. S. Hl2; 2 SliJI. Ct. Rezh-, 225. 
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An imperfect and incomplete invention, resting in mere theory, 
or in intellectual notion, or in uncertain experiments, nntl not act
uallY reduced to practice :mu embodied in some distinct machinery, .. . . . 
npparatus, manufacture, or composttwn of matter, ts not patentable; 

1101• do illustt·ated drawings of conceived ideas constitute an inven
tion. Dt·npcr v. Potomaska l'IIills Corp., 13 Pat. O.{f: Gaz. ~ 70; 3 
]Jann. J; A. Pat. Cas. 214. 

A mere suggestion that a given result can be ootamcd is not 
patentable, and does not anticipate a patent by another; but Rome 
mechanism or design by which tbc suggested result is obtained must 
be descrihed. A patent issued upon a mere suggestion, aml with
ant proper description of mechanism or design, docs not constitute 
a good plea for want of novelty in n yaJid patent. Graham v. 
a'ammon, 7 JJiss. 4!10. 

'l'he accidental making of :m impro\·ed article, in a single 
inst!lncc, without knowlctlgc on the pm·t of tlJC prouttcer of how to 

• accomplish it, or to pt·o«luce another like it, is not innntion. Pel
ton v. Waters, 7 Pat. O.tt: Gaz. 4!:!~i. 

As to what constitutes inventing, cousideret1l!s a mental process 
within the protection of the })atent laws, see l\lcCormick v. Sey
mour, 2 Blatcl~t: 240; anll 3 Blatellj: 200; Teesc v. Phelp:::, .i1lcAll. 
4B; De roll v. Hl'Own, 3 West. L. J. 151; Fm·bush v. Cook, 1 0 L. 
Rep'r, },~ S. UG4; Detmold v. Reeves, 1 Fish. Pat. Cas. 12 7; Howe 
v. U ntlcrwootl, ld. 1 CO; Matthews v. Skates, Icl. C02; Rich t•. J,ip
I•incott, 2 I< ish. Pat. Ca.q, 1; Ellithorpe?.'. Robt•rtson, .lt.l. 83; :i\Iagic 
Hutllc Co. v. Douglas, ld. 330; Union l\Lmuf. Co. v. J.JounsbnJ')', Id. 
;;so; White 1J. Allen, Ll. 4,10; 'Yatcrman v. Thompsou, I<l. 4ul; 
llotcltldss l'. Grct•nwoutl, 4 JlicLwn, 45G. 

·11. H~ho is a "Person 1clw has Invented," &c. 
Whoever first brings n. machine to perfection and makes it capa

lJlc of useful operation is the real inventor and entitled to the pat
cut; although others may previously have hall the idea, anu made 
~ome experiments toward 1mtting it in practice. Agawam Co. v. 
J ordau, 7 Wall. 5 83. 

Inquiries matte, or information or advice received from men of 
science, in the course of an inventor's researches, will not impait· his 

. right to the character of an inYentor. It makes no difference 
whether an inventor derives his information from books, or from 
eon\'crsation with men skilled in science. O'Reilly v. 1\lorse, 15 
flow. 02, Ill. 

• 
• 

• 

• 
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If one suggests an idea as to an invC'ntion, which is intlispensa. 
lJll· to its operation, and which in reality constitutes its whole -value . , 
awl anotlwr adopts such suggestwn and takes out a }latent tllt·refor, 
the patent is void ; tho invention not bciug his. 'l'homas v. W l•eks, 
2 ]'a in.c, H~. 

A person, to be entitleil to the ch:ll'actm· of an inventor, must 
hinw·lf have concciYcd the idea embouied in his improvement. If, 
h;>wevcl', lw is aiued l•y the suggestion of others in arriving at tho 
u:-;dul result, and if, after all the suggestions, there was something 
left for him to devise antl work out by his own skill and ingenuity, 
he is still to lJc rcg:m.lctl as tlw first and o1·iginal diseovcl·m·. But 
if the t;nggcstions and comm nuications of others go to make up a 
complete and perfect machine, embodying all that is embrace«! in 
the patent subsequently issu!'<l to the pa1'ly to whom the tmggcstions 
were made·, the patent is invalitl. l'itts v. Hall, 2 lJlute!lj: 2:!9, 

:i\Icrcly improving the conceptions of :mothm· by ch:mgc in form, 
r>roportion Ol' dc·gree, is not such au in\"ention as will sustain a )1:\t· 

cnt. Thcbcrath v. H.ubber, &c. Ilm·ness Trimming Co., 15 Pd. 
R11>'r, 24U; 2!l Pt.ct. O,fj: Gaz. 112l. 

42. Tltis Question, befu.:een Employer and lForl.:1;1an. 

If a per~>cn employed in the manufactory of another, while 
reel'i\"ing wage~, makes experiments at the expense :lllll in the 
manufactory of the employer, has his wages increasl'tl in conse. 
IJilence o1' the useful result of tho experiments, makes the article 
inn·ntl'tl, atlll permits his l'lnploycr to usc it, no compensation for 
its use l.ll'ing paid o1· dema1uled, and then ohtains a patent for it, 
t II!' patc•nt i>1 invali•l allll voitl. 1\IcCitu·g 1J, Kingslanu, 1 lluw. 202; 
\\'orlt·Y '1~. TolnC'c,l l'o., 104 l)~ S. !!40 . 

• 

l'l•rsons employe,), as wl'!l as employers, arc entitled to their own 
illlli'Jil'll.'h•nt in\"entions; hut where the employer has conceivetl the 
pkn of an innmtion, a till is cngagcHl in experiments to perfect it, no 
~-oug-~•·stions of :111 employP, llot amounting to a JWW uwt iwd or 
arrangl'llll'nt which in it:-elf is a complete im·t•ntion, arc stlilicil·nt to 
ill'prirc the cmployt•r of the cxclnsi\'e property in the )wrl'ectc•l 
i!!! pmwmcnt. .Agawam Co. v . • Jordan, 7 U'all. li83. 

An impro\·cment which becomes necessary in the manuf:wture 
of a patcute1l ilnpro\·ement, in onlc1· to o\"crcomc a tlifliculty grow· 
in~ out. of a departure f1·om the model, a111l which is intl'lllluct•d into 
it Ly the workmen, without the knowleage of the patl'ntl'l', can· 
not Lu appropriated by him as his in\'ention. If snell an i111provc· 

• 
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mcnt IS embodied by the nssignecs.of the patentee in a reissu<', tlwy 
cannot recovut· upon it, again~;t otht•t·s who usc it. Berdan l•'iro 
Arms .l\Ianuf. Co. v. Uemington, 3 Pat. O.tf: Gaz. GllS. 

'l'hc fact that a mechanic or workman employed by one who lms 
dcviseil the idea of a uew inventiot'l, to make experiment~;, con
struct machinery Ol' models, or otherwise to aid in reducing the 
itlt·:l to pmetict•, has snggcste<l improvements in the. pl:m, will not"' 
ul'pl'ivc tlic innntor of the merit of the in\'cntion, nol' affeet the 
,·alitlity of the patent if tlll'y arc cmlH·accJ within it. Petuwt·k v. 
Dit~lognc, 4 ll'wdt. 538; aiT'tl, 2 l't:t. 1; \\.atson v. IJI:ltlen, 4 
lra.~h. 580. 

One who is the first disco\·ercr of a procPss is entitled to a pat· 
cot therefor, even against one in whose employ he was at the time 
of the diHcovei'Y, and at \\'hose request aiHl <'xpcnse ·1w was making 
cxpcrinwnts which led lo the tlisco\'t•ry. Damon 1J. Eastwick, 14 
Fed. Rtp'r, 40; 14 B(p'l', u.f.l; ~2 Pat. O.fj: Uaz. 1 ;oo. 

If an iuventot• fnrnbht•s the ith•a to pt'tH1nce the t·esnlt, he is 
cntitlt·•lto :n·ail himself of the Illl'('hauicalskill of ot.hci·s to c:u·t·y 
out his eoutri\·ance in praet.iec. Thus wht•l'e the plaintiiTs devised 
Ul''i~us for oilcloths, whielt were can·it•tl out l1y anotht•t• person,-

•• 

11•-ld, that tlw pl:lintiiTs, a111lnot the pattcru·makei·, \\'l'I'c tltc iun~n-
tor~. ~parkman v. lliggiu:<, l Blatchj: ~!05 ; 5 ~N. 1~ LI'!J. Obs. 
12:!; I} l'a. L. .J. :J.J..l, 

~\11 t•mploye who, lJl'foi'I! obtaining a patent for a Jevicl', intl'O
u·nces the tll'\'iCO iuto his l'lli!Jfll)'t!\'li1 IJu:<ilJI'SS Without tJil'iJ' I!OIISCllt, 
n111l witl11111t a ~'pecial agrel'llll'llt. to pay him, nntl who develops his 
iun·utiou awl Lriugs it to a pra<·tit·al ct>ntlit.inn at tho <·mploycrs' 
expt•ust•, is not l'lltilll'tl, nftl.'l' oLtaiuing a patent tht•t·cfor, to royal
ti··~ or profit:<, am! tl:nnngt·s I'I·omthe employt•I'S for the usc by them 
of ti:t• toub :<o intr01lnet••l iuto tlwil'lntsiuess. Bany t•. ·cnuw llros. 
lll 'lllllc l' 1 °0 ),'t· l ]' • •., ''"u·· 

1 lo ·'··-- '(, 0 l(J)I)tJOJ • 

OnP to ll'hom tlw eone"plion of an in\'elltion bt•longs has the 
t·ighlto tho iun·ntiou, al:h•lllgh othei':< conll·i!Jutt•, at his l'l'CJI!est, 
the lll't't·:<:<:H'Y llll'ch:lllieal ~-!;ill t•1 t'Inbo1ly it in au operative form. 
ll•! du··s 11ot t la•n•lJy lost! 1111' nH·rit tine to in,·euth·c ~:;uggt•stivcness. 
Yudtl' c. :\lills, 2.) Fed. Rep',., B:.! I. 

·1:1. Mel'e change in Jlaleriuls, Futm, cf:e. not enough. 

A llll'l'e ch:~1ge in the form of a macllim•, or in the }Jl'OJlOl'lions 
of its parts j 01' the lllC\'C SIIUstitutiou of OllU mechanical C(plivaJcnt 

• • 

• 

• 
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for another; or nn alteration in unimportant parts, causing no suo. 
Rtant ial change in the principle of operation, docs not constitute an 
invL•ntion snch as can be the 1:mbje(lt of a patent. O'Heilly IJ. l\Iorse, 
li> llrm. G2; Winans 1•. Dennw:ul, Id. sao; \Voodcock v. Parker, 1 
Gall. 4:3~; Lowell v. I. .. cwis, 1 Mas. 182; C:trver v. Braintt·ec 1\l:muf. 
Co., ~ Stor!J, 432; Bean v. Smallwood, Id. •108; Devoll ·v. Drown, 
a li'N:t. L. J. 151; Forlmsh v. Cook, 10 L. Rep'1·, N. S. GG-1-; Blan. 
d1:ml's Gun·stock Turning Fautory r. \Varner, 1 Blatchj: 258; 
Bul'k v. Hermance, Jd. 3!lS; Hall ·v. Wiles, 2 Blatcllj: 1!>,!; l\lcCor. 
lait·k 1.•. St>ymom', Id. 2·10; rev\1 on other points, IG .flow. 480; 

'l'I'.H'Y t'. Torrey, 2 J]latcl(t: 275; American Pin Co. v. Oakville Co., 
:1 /Urtld(( 1 no; a .1111. f.. Rc,r;. 1 :!G; l\IcCormick t•. Seymour, 3 
l:.'t~!"l(t: :!O!l; a!T\1, I !l llo1r, !lli; Whitm•y \', Emmett., JJalclto. 303; 

Davi~ u. l'allliL'l', ~ JJrod~ . .:.1/arslt. 2!>S; Stanley v. \Vhipplc, 2 
.1/t- f.ean, as ; Smith v. Pearce, Id. 1 7G ; l\lcCurmick v. l\Ianny, u 
Jf,·Lean, 53!); 4 A111. L. Re.'f. 277. 

A mere carrying forward a new or more extentlcd application of ' 
t liP original thought, a change only in form, proportions, or degree, 
do!ng substantially the same thing in the same way, by substanti. 
:Illy the same means, with better results, is not such an invention as 
will f;Ustain a patent. Smith v. Nichols, 21 1Vall. 112; aiT'g 1 
1/ulllles, 172; 0 J•i's/1. Pat. Cas. Gl; 2 Pat. 011: Gaz. 04!>; Hobcrts 
, .. Hyer, n 1 U. S. 150. S. P., Putnam v. Y orrington, !) Pat. O.[r: 
Gaz. G~n. 

Tho nwre change in an instmment or macl1inc of one material . 
iuto another, as sub:>titut.ing il'On for wool), or WOOll strengthened 
with iron, is not "invention" in the sense of the }J:ttent laws, and 
not the sulljl·et of a patent; the purpose and means of accomplish· 
uwnt, anti form and mode of operation of each instrument-the new 
a-; ol' the old being each and all the same. The new in!<trument 
!,.·ing \)l'tte1· than the olll one does not alter the case; it dues not 
bring the case out of the catego•·y of more or less excellence of 
(~oustruction. Hicks v. Kelsey, 18 ll'all. GiO. S. P., Crouch v. 
J~,,L•mt·•·, 10:1 u: S. 7!Ji; Stow t'. Chicago, 8 Biss. 47: a Ewm. t~ 
.1. Pat. Cas. S3; aff'tl, 104 U.S. 547. 

Tlwre must be diffL•l'L·nce in principle to constitute a patenlablc 
:liiTerence. A mere change of form will not Llo, unless form is a 
pa•·t. of the thing inventeu, anu is essential to its value. \Yhere, 
howeveJ'1 the form is a material pat·t of the discovery aml is essential 
to its value, then a departure ft·om the form woulJ be a substantial 



WHO MAY OBTAI~ PATENTS. 41 
• 

departure. Mn.ny v. J a~ger, 1 Blu.tcl~f. 3 'i ~. S. P., 1st Circ. 
( 1llass.), 1814, Ouiorne 1.1. Winckley, 2 Gall. l'l. 

A new mode or method of doing a thing, ot· producing an ohl 
result, may be tn·otected by a patent. 'Vhitney v. Emmett, Bald~o. 
303; 7tlt Circ. ( O!tio ), 18:35, lleiuri~h v. Luther, G McLean, 345. 

It is no new invention to usc an old machine or process for a 
new pm·pose. 1'hc inventor of a machine is entitled to the benefit 
of all the uses to which it can be put, no matter whether he hacl 
concei\'ed the idea of the usc or not. E\·aus v. Eaton, 7 lV!teat. 
:J5G; aii'g 31Vasll. 4·13; 1875, Roberts v. Ryer, !ll U. S. 150. Sec 
also, Anws v. Howard, 1 Sunin. 482; Howe ?J. Abuott, 2 Story, 
1 !)0; Winans 1'· Boston & Providc•nce R. U. Co., Id. ·~l::!; Matter 
of Arkell, 15 Blatc!lj: 43 7; Crandall ·v. 'N atters, !l Bxl. Rcp'r, U50; 
20 1Jlatc/1.f: 07; 21 Pat. O,{f: Gaz. 045; Western Electric 1\Ianuf. 
Co. v. Ant~onia Drass, &c. Co., !l Peel. Rcp'r. 70G; 20 Blat ell}: 170; 
Coli8C v. Johnson, 1G Pat. O,tJ: Gaz. 710; 4 Bann. & A . .Pat. Cas. 
501; Rowell v. Lindsay, G Rxl. Rcp'r, 200;·10 Biss. 217; 10 Pat. 
U, .. (] 15G~ ff· a::. i), • 

A non~lty in principle may consist in a new and valuable mode 
of :tj'plying an old power; effecting it not merely by a new instru
ment or form of the machine, or any mere equivalent, but by some
thing gidng it a new or greater advantage. Hovey 1'. Stevens, 
11Vvodb. <['; M. 2!l0. 

Where an invention involves a new result first thought of by 
tho patc·ntce, the fact that the mechanical changes l>y which the 
result is protlucetl arc not ditllcnlt, is not necessarily important. 
::ltewart 1'. :Mahoney, 5 Fed. Rep'r, 302; 4 Bann. & A. Pat. 
Cas. 84. 

While a pr.tcnt may hanlly be sustainccl for a process or mctholl 
which consbts only in applying an old machine to a new usc, it 
will only be supported when the new usc is so remote from the oltl 
u:;e that it is evident that n. new idea. has been discovered. 1\Ioflitt 
t•. Ho~l'l'::<, 8 Fed. Rep'r, 14 7. 

1\ new adaptation and arrangement of applying ntHl using o1U 
articles for n. certain pmpose may be the snbjcct of letters-patent .. 
nlakc v. Hperry, 2 N. 1". Lq;. Obs. 251. . 

The application of a thing aln•n.dy !mown to a new ancluscful 
JHtrpose may lH~ the suuject of a patent, provided the new usc is 
uut analogous to the old, nml requires the exercise of the invcnti\·c 
f.1eulties. Winans v. Schenectady & Troy H. R Co., 2 Blatclif. 

• 

27ll. 

• 

• 
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It is the devclopmunt of something new, and not the arrival at 
comparative supel'iurity or grcatcJ' cxccllt•ncc in that which wa~ 
always known, which the bw protects ml t•xdusivc Jll'opel'ty, and 
which it seeuri~s by patent. ]>utnam v. Yel'l'ington, 0 P11t. O,ff: 
Ow.:. 680. But a J'esult which J;t•cJHirt•cl cr.Jculat.ion :mel experiment 
hcyoncl mt•ehnuieal skill and good workmanship is entitlc•tl to be 
classccl as invc~ntire. Davis t•. Freclcrieks, I 0 Fed. Rejl'r, !HI. 'l'lwro 
caunot, howe\'c•r, be a patent fo1· a me1·c form, unless the form is of 
the c•sscuce of" the invention. 'Vilson Paeking Co. v. Clapp, 8 

Bcp'r, 2U:.l. Tllll~, men•ly rc•clueiug the size of a thing in common 
ww, though with dfect to remlci' it :fvailahlc fo1· a new use, cannot 
support a elaim to a patent. J>onblu Puintet! Taek Co. 'lJ. :Mann, 5 
Jlww. d; A. Pat. Cas. 4U5. 

·1-J. Disco~·ery of a PriucijJ!e, Law, or Fact. 

The c1iscon~ry of an ahstr:wt prineiplt•, of a theory or fact., of a 
Uf'\'' }II'OJlcrty of matter, such as the anm~thetic clfcct of ether, or of 
a uew JWII'eJ' in natun•, such a~ steam oJ' c·lcctricity, unless (':tJTiccl 
on to the ('Oiltriviug and tlevl'lopuwnt of a practieal machine, 
mc•thocl or proc·e~s fpJ' n•ucll·ring sneh clisco\'ery al'ailable :mel 
ll~l·l'ul in affairs is not patentable•; tilt• law docs nut enahlu a person 
to aequirc an exeln~irc• •·ight in a uatlll':d principle, power or fact 
J:ll·rd I' hc•canse lw has IH!!'n the lir,;t. to uhsc•J'\'t• it. J.eroy v. Tat· 

• • 

l::u11, l·t l!IJtl'. 15U, I 'i.i; Bnl'l' 1}. Dn•·yl'a, I Woll. 5:ll; Lowclll.'. 

Lt·wis, I Jll11s. I 14:!; B:uTl'lt. 1', Ilall, ld. ·H 7; Blauclt:ml t•. Sprague, 
;: Stunn. D;J5; Stone L'. SpmgHl', 1 8t(ll'!/, !.!'iO; \\'ycth t'. ::;uuw, ld." 
~7:;; -~ L J:,.,,•r, 5-t; Aml'l'ican Bt·ll. '1\•lc•phonl•l'o. t•. lJolbc•ar, ]() 
I~d. n,J,·r, ~-!8; 23 P,tt. 0,/i: Ua:,, 53.i; ~~Alb. L. ,/, u:1; Morton 
1'. ~-: .• 1\' y.,rk Eye lnlil'lnary, 5 1Jlatd1j: llti; :! .Am. L. ltc:f. U72; 
:! il.-:!t. J>ut. ()ts. :J:!O; H 0;1. Att. Uet/, :.lti\l; Pipc•J'IJ, lJrl>Wil, 4 Fish. 
l'ut, Cus. J~;i; :J J>l/t. O,f{: Ua;;, !Jj; :t~l'W l'•·oce~s Fc•·mcutatiou 
l'o. 1~. :1!:lll;;, :!0 ]•lA. l:l'ji'l', 'i:!.i; Baiu 1•. ,,Iorsc, ti West. L . • /. :J'i:.!; 
(~r;~;:i t. ~'da~'L>II, l L. ln8f. ,{; /(eo. :?;2; SiekiL·S t·.l~ortlcn, a .IJhtlr.'llj: 
[,::.-,; J·>::IIIS 1.', Eaton, Pd. C. Ct. :l:!:!, ;J.Jl; Whituc•y v. Emmett, 
1 ~ 1 I,, ''(I"' ,fl,,' ... l • •• '·'• 

\\"~«'ll t be cliseo\·c·ry of a priueiplc·, bw or fact is couplccl with 
t!''-' d.·\'i:,JJJg of an apparatu~, proetN' or methucllJy which tlw uew 
pr''J'''I'i y o[ uatnre is maclc useful to lll:lll in the ]ll'otlnctiuu of 
tLi;1.:.;·s or dTl•cts not kuowu bcfoJ·c, there is n.patcutahle invention. 
ln :,ll :;uc:h case~, tlte )li'OCcssc•s n~ccl to extract, 111odify, aucl con cen
t raw uatnral a(!cncies, constitute the ill\·cntion. The clemcuts of 

• 

• 
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the power exist; tho im•cntion is 1iot in discovering them, llllt in 
applying them to useful objects. Tho principle may lw the new 
and valuablo discovery, but tue practical application of it to some 
useful purpose is tho test of its value. I .. eroy t•. Tatham, l·l .ll011J. 
HiG, 175; Americ:m Bell 'l'elephone C'o. v. Dol hear, 13 · .Hd. Rep'~·, 
44tl; 23 Pat. O.tt: (}az. ,5:35 ; 28 Alb. L. J. GO. In other words, 
where the uiscoverer of a new priilciplc or L.Jrcc has gui•e- Ut.•youtl 
the mere domain of discovery, and has laiu hold of the new ]ll'inci
]'lt.•, force, or law, and conuectt.•tl it with some parttcular medium or 
mechanical cont-l'ivance by which or through whicli it at.?tH on tl10 
material worltl, then he can secure the exclnsivt.l contJ·ol of it u111let· 
tilL' patent law, through the mea•ts by which he has bt·ought it into 
practil~al action; for it is then au invention, although it emlmwes a 
di~t.·on•ry. Every invention may, in a certain ~;emw, emlJr:u:c more 
or less of discovet·y, for it must always ilwh11le something that is 
new ; hut it by no mt.•ans follows that every t.lisc•on•J'Y is an inn•n
tion. l\lorton ·v. New 1 ot·k Eyu Intinnary, 5 ]Jlatdlj: 11 U; ~ Am. 
L. l:C[!. Ui:!; 2 Pislt. Pat. Ca.~. 3~0. lie who has discovcJ'l'tl some 
new element or pt·operty of mattt.•t· mny ~:~et.mJ'e tu him,;l'll' lht• 0\l'ttel'· 

• 
~hip of his lliscon•ry !io 8oon as he has bt.•t·H at.le to illu~trate it 
praclit~:dly anti to t.lenwnstrate its vallw. llis patl•nt in ~<Ueh ease 
will UC COlllllll'nSIII':ltC with the principle whidt it alliiUllllel'S to tho 
world, allll may he as Lro~Hl as the mt.•nt•ll eoJH'Pption its<•lr. Ikt 
the mental conct•ption must have Leen l'lltl10tlietl in some lllechauical 
dl!l'iet• ot· some pt·oct•ss of art. The paleut 111u~t Ll' for a thing, not 
flit' au itlt.•a mcr1•ly. Dl'ttnolcl 1'. Het.•n•s, ·1 .~Jm L. ,/, ... \: ,-;, ISB. 
Thus, ldH·re a patentee claiuH·tl tht.• applieation of the expaw;i1·e and 

• 
eontrnctil'e JHI\I'et· of a mt·tal·rod, Ly various dt·;p·L·es of ltt.•at, to open 
a111l clost.• a d:UIIJll'l' goveruing the llt!mission of air into a sto1·c, 
it was lt~·ld, that this elaim was not one fut• a mert.' pt·inciplL·, ant! that 
ti.e pateut wa,; guo1l. ::iilsby n. Footl•, :?0 lluw. :1iG; afi'g 2 Llaldtj: 
2liO. Liker,·ise, wltere a person diseovt.•n•d l hat articulate som:t.ls 
eo,dtl he tmnsmitted J,y uwlulatory vibrations of clL•etricity, and 
iu1·ented the art or pruct•ss of transmittinf!, such bOillttls hy mean:1 of 
stll'h vibmtiou, it was lu•ld that the mt.•re faet that- su•..:h art or }II'O· 
l:er;s is the only way by which spt.•ech ean Lc transmittt•d hy t•lcctri-
city, dicl not lessen the mt.•rit of the invention, or the protection 
whil'lt the patent law woulcl give to it. Auwrh:au Hell 'l'elt.•phono 
C11. n. Dolbear, 15 Fed. Rcp'r, 448; ~3 Pat. OJ!: Gaz. 535; 28 .Alb. 
L .. J. li9. 

But, generally, in these cases, to entitle the disco\'crcr of a prin-

' 
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ciple, force or fact to a 11atent he must give such a description of a 
method or apparatus or process for making his discovery practically 
U\'ailablc in producing results new and useful to man as will enable 
skillful persons to produce them • 

45. Discot•CI'ics of "P1'occsses." 
Although " }H'OCCS8es" arc not by that name declared patentable, 

yet tho law embraces them ; antl its application to tlwm has been 
explained in le:ltling cases in the Supreme Court. Processes nrc 
included under the general term " useful arts." Aml an art may 
require one or mot·c processes or machines in ortler to produce a 
certain result or manner. 'l'hc tct·m "machine " includes every 
mechanical device or combination of mech:mical powers and devices 
to perform some funetion aml }ll'mlucc a certain effect or result, 
But where the result or e!Tect is prolluccd by chemical action, Ly 
the opemtion or application of Rome element or power of nature, or 
of one subst:mco to a not her, such mOllcs, methods or operations arc 
called" lll'occsses." A new )JI'O!'tJ.~8 is usually the result of discov
ery ; a macltiuc, of invt•Htion. The arts of tanning, dyeing, making 
wat<'r·proof cloth, vulcaniziug Imlia-ruhh<'r, :>melting ores, &c., nrc 
usually entTietl on by }•roc>es~rs, as distingui~ht•tl from machines. 
One person may tliscovet· an improvement in a }H'OCcs~, irrt•spectivo 
of any particular form of machinery ; antl anotlll'r may invent a 
blJOr-saviug machine, hy which the operation or pt·ocess may 1Je 
performed, allll eaeh may lJC entitled to a patt•nt the iirst for the 
vroce~s, Lut not for a maehim•; the secoJHl for a m:1ehin<', Lut not 
for a process. IL is when the term "lH'ocess" is used to l"l'lH'l'~ent 
some menus or metlwtl of prollncing a n•sult that a proct·~s is l•nt
entaule, antl the term thus nse!l inc!lules all mean~ Ol' methoth: 
which arc not e!Teetctl ln· mechanism ot· mechanical comhination . • 
Corning t•. Burden, 15 Jiuw. 252, ~U3. Again, it is said t!tat the 
term "proecss" is often used in a more vague sense ; as when one 
s:tys that a ho:ml is utHlergoing the lH'OI!Css of Leing planed, grain is 
muler the lH'occss of 'being grouml, ii'On umlcr that of Lciug ham
IIIPrc•l, or cooletl. In this usc of the tt•rm it rcprc~;cuts the flllwtion 
of a machine, ot· the c1Tect produce• I by it on the material subjcctt>tl 
to its action. A " prucef's," using the tt•rm in this ~wnse, eannot be 
the suhjcct of a patent. Ib. But in the lltore technical se11sc of a 
mode of tr<'atuwnt of certain materials to 1n·otluce a given result, 
or an act or a series of acts, perf01·med upon tlw Huhject-mattl'r, to 
transform aml reduce it to a diffct·cut stato or thing, a procl'~s, if 
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now anti useful, is just as patentable a!'! ts a mac1Jine, In the Ian· 
guage of the patent law, it is an "art.'' 

And a pt·ocess may bo patcntaLle, inel'pectivc pf the particnlat 
form of tho instrumentalities used. If one of the steps of a pt·ocess 
be tlmt a certain substance is to be reduced to a powder, it may not 
be at all material what instrument or machine1·y is used to effect 
that object, whether a hammm·, a pestle and mortm·, or a mill. 
Either may be Jlointed out; but (if the }latent is not confined to 
that particular tool or machine), the usc of the other woulU he nn 
iufringrment, the general process being the same, So the machin
ery pointed out. as suitable to }lerform the process may or may not 
he new or }l:ttentablc, whilst tho process Itself may be altogether 
new, and Jlroduco an entirely new result. 'l'ho process requires 
that certain things should bo dono with certain substances, and in 
a certain order; but tho tools to bo nsetl in doing this may Le of 
seco111lary consequence. Coclu·nno v. Deener, 04 U. S. 780. 

A patent may be granted for a process, itTcspectivc of the par· 
• 

ticular modo or form of apparatus for carrying it into efl't•ct; but in 
order that such patent ue valid, the patentee should be the first and 
original inventor of tho process, ana claim it in his application as 
grantc!l. If the means of carrying it out arc not obvious to onli
nary mechanics skilletl in tho art, tho !lpcdfication shoultl dese~·ibc 
~omc modo of carrying it out which will produce n. useful result. 
Tighlman v. Pt·octor, 102 U. S. 707. 

"'hero a n•sult or effect is }H'oduced by mec!J:mical action, a 
patent can ordinarily only be for the mechanical appliances or 

• 

.L·:ms employed ; where tho result is attaine<l or effect lH'Otlucetl uy 
t•hcmical action, uy tho operation or application of 801110 clement 01" 

power of natm·e, or of some JJJ"operty in mattet·, or of one substance 
to another, then tho patent may ho for the m"t, process, or method. 
Piper v. Brown, 4 Fis/1. Pat. Cas. 175; 3 Pat. Ujj: Gaz. fJ7. The 
discoverer of a new art is entitled not to tho ab:;tract right to the 
art without regard to the mcan!l, but to all means and processes 
wl1ich he l~:ts Loth invented and claimed (Aull'rican IJell Tole· 
pl:onc Co. t•. Spencer, 8 :Fed. Rep'r, 500 ; 20 Pat. Ojt: Ga;;. 2fJO); . 
fa1· although a mere p1·inciplo is not p:ttentaLie, alHl a }Httent will 
J:l't lw issued to the discoverer of a natural force or scientific fact, 
yet the inventor of a process hy which a certain effeet of one of 
the fol'ces of nature is made useful to mankinll is entitled to a pat· 
l'llt, all!} he is not restricted to any particular form of mechanism or 
apparatus Ly r•hiL'h the proce~s is carrictl out. A subsequent 

• 



• 
• 

46 UNITED STATES J,A WS. 
• 

inventor of an improved form or apparatus embodying tho same 
Jll'ocer-;s is entitled to a patent for the apparatus, hut he must obtain 
the consent of tho invcnt01···or the pt·occss before using that process 
in his apparatus. American Hell 'l'dPphonc Co. ·v. Dolbcar, 1.3 
.Fed. Rep'r, 448; 23 Put. O.ff: Gaz. 535; 28 Alb. L. J. G!l. A new 
process or method of operation is patentn.blP, when it amounts to a 
successful application of known th!ngs; and the patent is prima 
facie evidence of novelty of the invention. Holwrts 1:. Dickey, 4 
Brewst. 2GU; 3 Pittsb. 3.J~~; 1 Pat. Qtf: Oa::. '1; 4 Pis!t.l'at. Uas • 
:"'OC) '""u ... • 

• 

'Vhn.t is such a process as may he tho sul,Ject o't a patent, sec 
New Process Fermentation Co. ·1J. :Mans, 20 Fed. Rep'r, 725 ;_ 1\Iac. 
Kay ·v . .T ackman, l:! Peel. Rep'r, G I ;j; 20 Blatchj: 4GU; 22 Pat. Off. 
Gaz. 85. 

4G. Patentability of E.ffccf:,; wul Pro£lttcis. 

An end to he accomplished or a result to be produced, is not 
patentable independently of some ucw and useful mean;;, process, 
machinery, &c., devised for accomplishing it. To allow a mere 
effect or result to Le patented, ·wouhl enable 1wrsons to engross 
results and prohibit all othct· persons from producing them by any 
means whatever ; which would discourage rather than promote the 
pro~p·ess of useful arts. Carver v. Hyde, 1 G Pet. 51 :l ; Leroy v. 
Tatham, l 4 Ilow. 15G, 17 5 ; O'Reilly 'IJ. l\lorse, IiJ Ilow. U2, II:! ; 

'Vhittl•more v. Cuttm·, 1 Gall. 478 ; Howe v. Ahhott, 2 Story, I uo; 
New Process Fcrml•ntation Co. ·v. l\laus, 20 .Feel. Rep'r, 725 ; llnin 
v. ::\lor·se, u West. L. J. 3 72 ; R~J :Merrill, 1 J.1lc.:lrt,: ·r, 301. 

Thus, a patentee e:umot have a patent to protect" the moti\·e 
power of elect.ro·mngrwtism, lwwe1Jtr developed, fot· marking char
aet.c•r·,; at a di:;t.ance;" his patent must be confined to the manner and 
)ll"Ol~<.'SS described :uul invented by him. O'Udlly ·v. nlot"Sl', 15 llo?O, 
02, II :l. So no patent can be obtained fot· the atlmeasnrL•ment of 
timl', ot• the expansive opemtions of steam; hut only for a new mode 
of 11<'\\" application of machinery to prmlnce tlwsc efl'l•cts; and, 
tlll'refon·, if new effects :ll'e pt·otluccd Ly an olclmaehine in its nnal· 
tcred state, no patent can be legally snppot·tctl, for such patent is for 
au dl't!Ct only. \Vhittcmot·e v. Cutter, 1 Gall. 4 78. A patent for 
a ndile to Le made by maehincr·y cannot l)() sw;taineLl where th:J 
ruill(! is identical, in mechanical construction, with a ruffie before 

• 

mn.dl', although tho machinery, or the process it works, performs at 
one operation what before required mot·c than one; for the product 
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of a machine is not patentable merdy because the machine makes 
an ah·t~ady known article more pl·t·fectly than it has been, or can be 
m:11le without a maehine. 'Vooster v. Calhoun, 11 Blatclif. 215; 
a Pi8!t. Pat. Gas. 51·t Dut pr:inting, by copper-plate or letter
pre~~. on both sides of bank-note•~, to pt•event their counterfeiting, 
i~ an art fot' which a patent will be gmnted; such a patent is not a 
patl•nt fot• an ejJ't.!ct, but for the method of printing by which tho 
effcet is produced. Kncass v. Schuylkill Bank, 4 lVaslt. !), Tho 
proper mode of enameling tho pt•oper quality of paper to enable a 
tnrm•d-down or fohled collar to be made wholly of paper, without 
any danger of crumbling or ·breaking tho enamel by the operation 
of foltling, is a patentable invention; the collar made fl'Om such 
cuamt-led paper being a new article of manufacture. Hoffman v. 
Stil'ft-1, 'i lJlatcllj: 58 ; 3 .Fislt. Pat, Gas. 638. 

He who produces an old result by a new mode or process is cnti· 
tk-<1 to a JHltent for the molle or process (Howe v. Abbott, 2 Story, 
Hill); a111l although an inventor has obtained a patent for a pl'Ocess, 
he may have another fot• the product, if new. Jones v. Sewall, 3 
ClUj: 5t:!l ; o .Fis!J. Pat. Gas. 343 ; 3 Pat. Ojf'. Gaz. oao. A pat
entetl who has invented a new process in the arts, whereby an artic:le 
of manufacture is produced, new in kintl aml not before known, may 
spparalely claim and patent both the art and the mannfac:turc ; he 
cannot imlcctl properly combine them in one claim ; hut he may 
claim broadly the new product, however made, or may claim tho 
new pi'Odnct when made by his des~l'ibetl process. l\lcl'l'ill ·v. 
Yeomans, I Ilulmes, 331. Dut the fact that the pro,luct i;; new as 
an article of commerce, is not enough to wal'l·ant gt·anting a patl·nt; 
there must have bce11 an exercise of inv<.'ntion in dcvisiug the means 
of producing it. There is no inventing in reducing an artielc form
erly sold in chunks to a powder comminuting gllie whc•11 it i:; not 
impro\'ell by achling some IlCW ingredient; or hy subtracting oJJe or 
mon•. l\lilligan, &e. Glue Co. v. Upton, G Pat. O,tf: Uaz. 8:!7. 
The process of making aml the article made al'C', in legal contem
plation, distinct inventions, whieh may both l10 included in a single 
patent, though a. full, clear and exact description, accor(ling to tho 
statull', is indispensable in each case. Kellebcr v. Darling, 1-l Ptit. · 
0 , .. G' ,..3 '.if' '((,!, IJ j ' 

4:1. Machines. 

If the principles of a machine arc new, to produce either a new 
or an old effect, the inventor is entitled to the exclusive right of the 

• 
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whole machine. And by "the principles of a machine," as herE 
used, is meant not tho original, elementary princitJlcs of motion, 
which philosophy and science have discovered, but the mo£lus oper. 
andi, the }JCculiar m~nncr or dc\'icc of protlncing nny given eficct. 
If two machines produce tho same effects. by the same mode of 
operation, tlw principles of the two arc tho same; if the same effects 
arc J>l'Otlucet1 by combinations· of machinery operating substantiallv 

• 
in a different manner, the pl'inciples arc different. \Vhoro n specific 
machine already exists, 1n·oducing certain effects, if a mere additi{ln 
ig made to such machine to prodncc tho same effects in a Leltt·t 
manner, a patent cannot be taken out for tho whole machine, hut 
for tho improvement only ; on tho other ham1, if well-known cJli:et.l 
arc prollucctl by machinery, in all its comLinations entirely 1Wil', a 
patent may !Je claimed for tho whole machine. \Vhittemoro v. Cut
ter, 1 Gall. 4 78. 

Inventions pertaining to machines may Lo dividou into funr 
classes. l. \\'here tho invention mubraccs tho entire machine, as a 
car for a railway, or sowii·"'·Illachinc. Such inventions arc sdtlom 
matle; Lnt when made and 1'uly paten tell, any person is an infringer 
who, without license, make., or uses any portion of tho mach inc. 
Untler such a patent tho patentee ho!tls tho exclusive right to make 
am1 usc, anti H'IHl to others to bo used, the entire machine ; allll if 
another, without license, makes, usc~, OJ' vcmls any pm'tion of it, he 
invatlcs the right of the patentee. 2. Those which embrace one or 
more clements of a machine, but not the entire machine, as the coni· 
ter of a plow, or the tlivitler of tho reaping-machine. In patents of 
that class, nny person mny makc, usc, o1· vend all other parts of the 
machine, allll he may cmr)loy a coulter or divider in the machines 
mentioned, provided it be substantially dific1·cnt from that emu raced 
in the patent. 3. Those which embrace Loth a new (•lemont a11tl a 
uow comLination of clements previously uscll and well known. The 
property of the patentee in such a case consists in the new demt•nt 
and in the new comLination. No <•no can lawfully make, u~e, or 
V('lltl a machine contaiuing stwh new elcmm1t or such new colilLina· 
tion. They may make, use o1· venll the machine without the pat· 
eutctl improvements, if it is capaLio of such liSt', but they camwt 
use either of those improvements without making thomseln·s liable 
a:; infringers. 4. Those where all the clements of the machine arc 
old, and wht•re tho invention consists in a uew combination of those 
clements, whereby r. new anduscfulre~mlt is ubtaiucd. :;\lost oft he 
motlern iuveution:; aru of this I at tcr class, and many of thl':U are uf 



WHO MAY OBTAIN PATENTS. 

great utility and value. The rule is, t11at the property of an inven
tor, if duly secured by letters patent, is in all cases exactly com
mensurate with his invention. Such an invention, however, is but 
an improvement on an old machine, and consequently tho patentee 
cannot treat another as an infringer who has also improved tho 
original machine by the use of a substantially different combination, 
although tho machine may produce tho same result. But every 
inventor is entitled to tho full benefit of his invention as described 
and secured in his patent, and no one charged with infringing the 
~J:une can successfully defend himself against tho charge, merely 
because tho machine he makes, uses, or vends, differs from that of 
the plaintiff in form or in any respect which does not render the 
machine so made, used, or vended, substantially different from the 
patented machine. Inventions of the fourth class are just as merito
rious as those of any other class, and the property of tho inventors 
is entitled to the same protection. Union Sugar Refinery Co. v. 
Matthiessen, 2 Fish. Pat. Cas. 600. 

The mere function of a machine is not a patentable subject; but 
a mechanical device, adapted to perform specific functions, is pat
entable, whether its operative efficiency depends upon its combina
tion with other mechanism or not. Parham v. American Button
hole, &c. Machine Co., 4 Fish. Pat. Cas. 468. 

A machine neetl not be automatic to be patentable. Improve
ments in any tool or implement used by hand in an art or industry are 
patentable. Coupe v. Weatherhead, 16 Feel. Rep'r, 673 ; 23 Pat. 
O.ff: Gaz. 1927. 

48. Compositions. 

The invention of a new composition for making a familiar arti
cle may be patentable ; and this even though both the article and 
the means employed to adapt tho now composition to its manufacture 
are old or well known; but the mere idea of employing a well
known composition as a material for making a familiar article, the 
only novelty being that the composition has not been used for mak
ing that article, docs not involve invention, and is not patentable. 
Hotchkiss v. Greenwood, 11 IIow. 248, 265; aff'g 4 McLean, 456. 
It is not necessary, in order to render a composition patentable, that 
every ingredient, or that any one ingredient used by the patentee 
in his invention, sho:tld not have been used before for that purpose. 
'.l'he right to a patent depends upon the question whether the com· 
binlltion of materials used by the patentee ~s substantially new as a 

l. 4 
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combination. If tllC ingredients have never been combined together 
in the manner stilted in the JHltcnt, but the combination is new, the 
invention of the combination is patentable. Ryan v. Goodwin, 3 

• 

Sumn. 514; 3 L. Rep'1·, 220. 
There is a wide difference between the invention of a new method 

or }lrocess by which a known fabric, product or manufacture is pro. 
duccd in a better and cheaper way, and the discovery of a new 
compound, snbst:mce or manufacture having qualities never found 
to exist together in any other material. In the first case, the inven
tor can patent nothing but his process not his composition of 
matter ; in the lattc!', both arc new and original, and both patent
able, not severally, indec!l, but as one discovery or invention, 
Goou vcar v. Railroad, 2 lYall. Jr. 356; l Pislt. Pat. Cas. G:26. -The introduction of a flavoring extract, wl1ether in substitution 
for another or as an additional ingredient of a beverage composi
tion otherwise well known, may be a patentable improvement, if 
new ancl advantageous results follow ; for in snch case there is a 
new composition. Rogers v. Ennis, 14 Pat. OjJ: Gaz. 601, 

Patentability of medicines is discussed in Coffeen v. Brunton, 4 
:J.lcLean, 516; 7 lVest. L. J. 50; Scoville v. 'folaud, 6 Uest. L. J. 
84. 

49. Improvements . 
• 

For discussions of the 11atentahility of improvements considered 
• 

ft·om various points of view, sec 'Vhittcmorc 1'. Cutter, 1 Gall. 478; 
Danett v. Hall, 1 JJia.~. 447, 47u; Ilall v. Wiles, 2 Blatcl(t: Hl4; 
E\'ans v. Eaton, 3 TVlteat. 45-!, 51G; rcv'g Pet. C. Ot. 32:.! ; Gray 
t), James, Pet. C. Ct. !l!l-l: ; Huggins v. Ilnbby, a 1Vest. L .. il!outlt. 
347. In general, one who devises a substantial change in the strnc· 
turc or mode of operation of a machine, such as ombsion of certain 
parts anu replacing them by others really new aml dificrNJt, thereby 
proclucing n. machine better adapted to the purpose, is entitled to a 
patent fo1· the chang<>, as an "improvement." l\lillcr's Palls Co. v. 
ll:wkns, 17 Pat. O.ff: Guz. R52 ; 5 Bwm. <U A. Pat. (/as. 53; 

Coupe 'v. \V eatherlw:td, 23 Put. O.ff. Gaz. l!J27. This is I'O, not· 
withstanding the change made in the m:.-.ehinc is ~;light ancl simplt', 
if a val•taLlc result, not before attained in a similar way, is procluccd 
(I~a:ws ·v. Abrams, 3 Eann. cf; .A. Pat. Gas. IHO; Eppingl·r t'. 
Ril'ht>y, 23 Int. Rev. Rec. 3HI; Strobridge v. Lindsay, 5 lJann. ,1] 

• 
.A. Pat. Cas. 411) ; and even tliough the change consists only in 
introducing old clements, if they, when introuuccd into an organi-
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zation in which they have not before been tried, produce now and 
improved results, or produce tho. former result by a new and 
improved mode. Child v. Duston, &c. Iron 'Vorks, 0 Fislt. Pat. 
Cas. GOO; Gottfried v. Phillip Dest llrowing Co., l'i Pat. 0.11: Gaz. 
G75 ; 5 Rar.n. d; A. Pat. Cas. 4. 

IJnt to warrant a patent for an improvement, the clmngo mado 
must he one involving invention, and the result must be new and 
ust•ful. 'l'hct·c must be something accomplished b<.'yond what is 
ob\'ious in the thing itself, to persons skilled in the art to which it 
relates. 1\fulfor,] v. Pearce, 10!! lT. S. 112; 18 Pat. Off. Gaz. 1223.; 

rev'·~ 14 Blate/i.f. HI ; 2 Bann. d; A. Btt. Vas. M2; also, 13 Blatck"'.. ~ . v. 
173; o Pat. Ojf: Gaz. 204 ; 2Bann. d; A. Pat. (}as. 1 on ; Hall v. 
Wiles, 2 JJlatchf. 104; McCormick v. Seymour, 3 Id. 200; aff'd 19 
Uozo. OG. A mere enlargement of the parts of a macl1ine, a merely 
coloJ"Uble change or re-arrangement of I'elativc location of parts, is 
not a patentable improvement. Phillips v. Page, 24 HQ'lo. IG4 ; 
Re Gn•clcy, 4 Pat. Off. Gaz. 012; Pearl v. Ocean Mills, 11 Pat. 
Off: Gaz. I!; J\liller's Falls Co. v. Baclms, 1 'l Pat. Off. Gaz. 852; 
5 JJmm. d: A. Pat. Cas. 53, There are many changes which may 
bu suggested by the manufacturer, or by tho particular uses to 
which tlw nrticle produced is to be nJ>plied, as well as many exhibi
tions of superior skill in produciug an article of grc>ater excc!l£'ncc, 
which are not iuvcntwn. 'l'he law gives no monopoly to industry, 
to wise jtHlgm~:nt, or to mere m(•chanical skill in the use of known 
m<.'ans, nor to tho product of citlwr, if it be not new. It is inven
tion of what is new, and not comparative superiority or greater 
excellence in what was before known, which the law protects as 
(•xeln~h·e pl'Operty, and it is tlrat alone which is secured by patent. 
Thus if a fabric Lc alt·eady known and in us:•, chango of color, 
change of me1·e mat£'rial, Ol' change in its 1icgree of fineness if 
t!wsc ch:ln:~lls involve nothing n:nv in con~t1·uction, nor in the rt'la
tions of its part!'!, no1· in the oflicc or function of either part docs 
not -:on:.;titute in\'Cntion. Smith v. Elliott, 5 F'islt. Pat. Uas. ::I ;i; 1 
p, Or.• ., 

at. 'f· Uaz. :131 .. 
In gL'IIl'r:!l, the fact that the rc>:mlt produccll by a chalt)!,r! is 

gl'l•atly superior to that attained hy the former machine or lll('thod 
i:; r.·ganlt·d as having a tt~nder)('y to ~>atisfy Uw com·ts, in a dou 1Jtful 

. cas<', that tlw dwn~e i:,; n•al and substantial, aud so patcutal.,[l, as 
an impro\'t'lllC'Ill. Pl'~rl v. Ocean Mills, 11 Pat. Ojf: Gaz. 2 ; Hall 
-v. Wiles, 2 Blatclif. 104. 

• 

I 
• 

• 

• 
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50. Combinations . 
• 

A now and useful combination, that is an arrangement of 
devices so that they shall co-operate in a manner not previouslv 

• 
known and produce a valuable result, is patentable, independent of 
either of the separate devices being new ; the contriving bow the 
t!everal parts shall work together is of itself invention, and may 
warrant a patent although the contriver is not inventor of either of 
the parts considered alone. Loom Co. v. Higgins, 105 U. S. 580; 
rev'g 15 Blatclif. 446; 16 Pat. Ojl: Gaz. 675; 4 Bann. <{;.A. l'at. 
Gas. ss; Gray v . • Tames, Pet. 0. Ot. 394; Bnsscy v. 'Vager, 9 Put. 
qtJ: Gaz. 300; 'Vood v. Packer, 17 :Peel. Rep'r, 650; Hoffman v. 
Young, 2 Rd. Rep'r, 'H; 26 Int. Rw. Rec. 155; 10 Rep'r, 250; 18 
Pat. Off: Gaz. 7!H; 5 Bann. <{;A. Pat. Oas. 316; Double Pointe1l 
Tark Co. v. 'fwo Rivers Manuf. Co., 3 Feel. Rep'r, 26; 9 Biss. 258; 
1 H Pat. Off. Gaz. 683; S. C., sub nom. Double Pointed Tack Co. v. 
i\lami, 5 Bann. ill .A. Pat. Oas. 465. 'fhus, although a mere chango 
of relative location of tho parts of a machine is not patentable, yet, 
where change of location brings tho devices constituting the 
macl1ine into a new combination, and they operate, by reason of 
such new combination, to produce a new and useful result, such new 
eomhination is patentable. Gilbert, &c. Mnnuf. Co. v. 'Valworth 
1\lanuf. Co., 9 Pat. Off: Gaz. 746; 1\Iarsh v. Dodge, &c. 1\Iannf. 
Co., G Fisli. Pat. Oas. 5G2; l) Pat. Off: Gaz. 398. The devising a 
way in which a device already patented may be used in combination 
with other known devices, is the proper subject of a patent; and so 
is a new and useful improvement upon a combination already 
patent; though in cases of this kind the new patentee only acquires 
what he himself has invented; be cnnnot, without a license, usc the 
former's patented device or combination, nor can tho patentees of 
these usc his combination or improvement without his license. 
l\lcl\lillan v. Rces, 1 Fe£l. Rep'r, 722 ; 1 '1 Pat. Off. Gaz. 1222 ; 9 
Rep'r, 544; 5 Bann. & A. Pat. Gas. 2G9; Pitts v. Wemple, 6 Me· 
Lean, 558. 

• 

51. Various Specific Objections to Patenting Them. 

Combinations, to be patentable, must produce a different force 
or effect, or result, in the combined forces or processes, from that 
given by their separate parts; there must be a new result producml 
by their union. Reckendorfer v. Faber, 92 U. S. 347, 357; aff'g 
12 IJlatchf. 68; l JJann. & A. Pat. Ga8. 229; Pickering v. McCul· 
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Jong11, 104 U.S. 310; aff'g 6 Rep'r, 101; 13 Pat. Off: Gaz. 818; 3 
]Jann. tC: A. Pat. Cas. 279. Also, a combination must differ 
materially and substantially from former combinations ; there is no 
new invention if all the parts of a combination have been applied 
to a different object before, and they nrc now only applied to a new 
object. Hovey v. Henry, 3 lVest. L. J. 153. Moreover a combina
tion of old elements is not patentable unless they all so enter into it 
as that each qualities every other, and so that the new arrangement 
cithci' forms a new machine of distinct character and function, or 
produces a result which is not the mere aggregate of separate con
tribution, but is due to tho joint and co-operating action of all the 
clements. Pickering v. 1\IcCullough, 104 U. S. 310; aff'g 6 Rcp'r, 
101 ; 13 Pat. Off: Gaz. 818; 3 Bann. tf: A. Pat. Gas. 270. l1'ollowed, 
and the rules there stated applie<l to a patl•nt for an improved 
school desk. Peard v. Johnson, 23 Fed. Rep'r, 607; :12 Pat. Off: 
Gaz. 8!15. It has been said that the results produced are a bette1· 
test of whether the operation of a combination is substantially new, 
than the opinions of expct·ts ; or at least arc good evidence of 
novelty; if the results arc different from those produced by any 
previous combination, there must be a substantial changt' in the 
moue of operation ; results cannot well differ when the means arc 
the same. Devoll v. BI"Own, 3 1Vest. L. J. 151j Forbush v. Cook, 2 
Fislt. Pat. Cas. 668; 20 L. Rep'r, 664. 

A patent may be obtained for a combination notwithstanding 
some of its parts or (as several of the cases hold), all itR parts 
separately considered, have been known and used before, provided 
the arrangement, union or co-operation of them is new, and pro
duces au effect which is new and either better or more economically 
produced than. the old. Lc Roy v. Tatham, 22 How. 13~; Parks 11. 

Booth, 102 U. S. 00; aff'g 1 J.i'lippin, 381; 1 Bam~. tf: A. Pat. Gas. 
225 ; Hailes v. Van 'Vormcr, 20 Wall. 353 ; aff'g 7 Blatclif. 443 ; 
Barrett v. Hall, 1 lllas. 44 7; Moody v. Fiske, 2 liias. 112; Earle v. 
Sawyer, 4 lllas. 1; Evans v. Eaton, Pet. 0. Ct. 322; Pitts v. Whit
man, 2 Story, 009; Devoll v. Brown, 3 lVest. L. J. 151 ; Hovey v. 
Ilem·y, Icl. 153; Hovey v. Stevens, 1 1Voodb. & M. 200; Blake v. 
Sperry, 2 N. Y. Leg. Obs. 251; Buck v.llermance, 1 .Blatclif. 398; . 
Hall v. Wiles, 2 Blatclif. 194; Clark Pomace Holder Co. v. Fergu-
son, 17 Fed. Rep'r, 79; 24 Pat. Off. Gaz. 1090; 21 Blatclif. 370; 
Pennock v. Dialogue, 4 1Vccslt. 538; aff'g 2 Pet. I; 'Vhitney v. 
Emmett, Baldw. 303; ·watson v. Cunningham, 4 Fislt. Pat. Cas. 
528; Kerosene Lamp Heater Co. v. Littell, 3 Bann. & A. Pat. (}as. 

' 
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312; I N. ,J. L. 1 or.; Tyler v. Deval, 1 Code Rcp'r, 30; Uonld v. 
Commissiorwr of Patents, 1 .!1/c.Art/wr, 410. And a suh!<t'll'H·nt 
invt·llhll' may obtain a patrnt for a combination of the samu cle. 
nwuts as those whidr cotn)Josc a lll'ior orw, )li'O\'idNl tlll' new tomJ,i. 
natiou is sulJstautially different from tlw ohl, au<l 1\('(~omplit-lws lii'\V 

:uHl u~Pfnl rP~ntts. S:mds v. W:mlwl'll, 5 ClijJ: 277. So llllll·nts 
may he grantt•d for combination~, some of 1 hu clements of which 
arc old :uul Home arc new; anti whatc\'er i,; new may ahiO bn sepa· 
ratdy :wcuJ'l'd to the iu\·cntor ; although su<"lr rww part may he of 
110 practieal usc whatcvt•r, exePpt in tho combination dt•t~crilwd, or 
Rulllc similar eomhination. \\'hcl·lcr v. Clipper l\lowcr, &c. Co., 6 
Pi.~lt. Pat. Cas. 1. .Dut a combination, all the l'lcments of which 
an' dt!\'iccs or sulJst:mtial equivalents for dc\'iel's used iu previously 
}l:lll'lltt•d in nut ion~, and which nccomplishcs the Ramo rcsnlt by 
llll'l'l'iy a diiTL·rPnt llll•thod, is not n pah·utahle in\'ent ion. Gilbert 
1.1. Weir Plow Co., 22 Jot·d, Rtp'r, 4~8; l!O Pfrt. Qtf: Gaz. 11:!0, 

It has ht'l'll ht·ld in a ehargl' to the jury, that the fact that a 
deviel! comprit;iug scnral patentable l•lcments has hct•n patl·ntcd as 
a whole will not prennt the ]'atcntce fr·om aftcrw::mls securing a 
palt•ut. for::~ combination of any unmbl'r of the elt•mcnts lc!S!l than 
tho wholl', providetl hn applies for it before the lL•sser corubin:rtion 
has been two years in publie usc. Calm 11. \Vong Tuwn On, 19 
l·hl. Rt•p'r, 424; o Sau~!JI'r, G!lO; 27 Pat. Off: Gaz. 20V. 

l\Iol'CO\'l'r, it is not uccc:ss:.wy, in order to mako a valid rlaim 
for a combination, that the several elementary p:\l'ts of the 
combination shoultl act 8imultancously ; hut if such parts are 
so aTI'angL•tl that the successive aetion of eacu contributes to lll'O· 
dtwo one rcsult, and thi~:~ result is the product of thu simultaucoui 
or suecl·s:sivc action of all such }Jarts, a patent for eombining r.uch 
clenu.•11tary parts may be obtained. FUl·bush ·v. Cook, 2 Fish. 
Pat. (}w;. GGB; 20 L. Rcp'r, 6G4; Hoc ·v. Cottrell, 1 Ped. Rep'r, 
5Vi; 17 Blatcl~t: MG; 18 Pat. (~tt: Uaz. 50; 5 Bam~. d; .1l. Pat. 
Cas. 25G; llofl'man '1.!, Young, 2 Peel. Jll'p'r, 'i 4; 26 Int. Ret>.,llee. 
155; 10 Rep'1·, 250; 18 Pat. OjJ: Gaz. iV4; 5 Bwm. <f: A. Pat, 
Cas. 31C; Binlscll v. 1\lcDonald, 6 Pat. Ojf: Gaz. G82. 

52. 1Iow Patents for Combinations Shoulcl be Issued 

Under early patent laws it was held tl1at if an invention con· 
sistcd in a new combination of machinery, or in improvements U)'un 
an old machine, to produce a new effect, tho patent should Le for 
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the combined mac:1inery, or improvements on the old machine, and 
not for a mere modo Ol' dovice for producing_ such cffcc:ts, detached 
from tho machinery. L"rrctt v. Ibll, 1 Ill as. ~4 7. 

A patc~nt may Le o!:;tr.bcti for a mac~ine combining se:vcral dist.iuct 
improvem~r.t~, iZ c::.ell ia t':..1c inv()nt:on of tho p&cntee, and may 

I J • • • • f • 1 d ,. . . . inc Ul.e ~ r1g ..• l.o er.c.1 o t&J.J Ecverc :m Gist~nct ;m::>:·:nc::r..cnts; Ill 
other \':or<!~·, ta!:} :-atcntee t:.lUj' -in sach car.c t:..::c c:·~.:; ·;.::.l:d p::.tent 

l t.• • .1 J • , ~ , • • ' ' ,. • for t !e conulll~t10n, enu ll..'JO . ~:c.P.c.:e t.:.e:-c:.l n. ~·::·~'j t0 e::.-:u c;stmct 
~ . 

im;:ro·:zmcr!t rw,r(!rally co:!~:.i.-.cll in the sa;..1e mac:1inc. Pitts v. 
Whit.n:m, 2 Slo1'!,', 6v9, cs l. 

A p:•.t~::t 1r::.y ea.brr..~e both a coPluinatio!l co>Jsiating of several 
clem1.mtt·, whic\ t0gether, compose ~n orgaui;;ci! r::mc!ti::e, r.::d Cl:a
com!linr.ti.;)ns com:isLi:Jg of fewer members of tile ml.r.!-3 c::!4':.cnts. 
Stcvcn3 t'· Fr:tcl:ard, 10 Pat. Ojj: (}az. 505; 4 ClW: 417. 

A bror.d cldm in a patent caunot be sustained for merely put
ting together t.wo old toolo> for convenience of manipulr.tion in t:wir 
&<.'ve:·.l.l end ti:stinct t:ws ; the patent must be limit<.'d to smr::: ::a~e:lt-
aulo illliJl·ov:mlCnt, either in the method of combiniag t~'"C t:::.-~::, or 
in one or mo::-c of the toolR themscl ves. 'fower v. ncm:a, ·lo. :icrd
ware Co., 19 i'l!d. Rep'r, 498. 

An inventor m:ty claim in one patmt a combination of cevlc2s, 
wh<.'n 1.:wy r.r~ co connected as to operate in a certah y;c,'i j an~ in 
auoLl:.or, he ~ay clnim in combination with some o7 t~c;;J <lcvicos, 

• 

arwdwr o::t::>, hy mi~:-1.1 of which, especially, tl.:J o:;-J:•:.tion so 
dl~ll::::i;,cd iJ prodnc~<l. Ylheclcr v. M::Cormici:, 4 .i.7at. Off: Gaz, 
692; G ;::'iJ!t. ~'at. Cr.<~. liS~; 11 lJlatdr,': 3:J~. 

::. t:w ~~:!!11'.! con·.Lir.:-.tion existed bc1c:,~, u:) to a ce::-tab ~oint, 
1 t't • • • • ... '-! .. • • aiH no mvent;on con.;:::~tB m n<.umg sc.noth:r .• • -...:::c,:::l:!l'Y, ;.:::. some 

improved moC:e of OJlcl'..:tbn, or son~e new com~ination, ta:l ~~atc:Jt 

must he limited to the hq:.rovement. Whitney v. Emmett, :Ualdw. 
303. 

53. Rule that the Invention must be "New." 

To entitle onu c!~::d:~~ 2S an hvm~tor, to a. pn.tent, Lis invention 
mtlst 1"" "I·e·" .~, r:····o''y ~. · y ·'··· c······ • .., ~-, C"M· ··~···1 condl'tt'on Uv .a •Y ' .. ..., t1 ..... '(, 1...,, tJ .. ~.... ...~.o.~ ...... '..i, • .... ._,..,..,.. .. ~t,..., • 

Bedford v. liur.t, 1 J.ias. 3C2; ::·erZection \li.1dov Cleaner Ca. v. 
Bc:;ley, 2 Fed .... ?.ep'r, 57-i:; 9 BitJs. 385 ; 5 Bann. a; A. l!at. Cas. 
449; 10 Rep'r, G7; Wood v. P:tcher, 17 J.?ecl. Rep'r, 650. 1f his 
invention is a combination, his claim can be sustained only by cstab
lishmg the novelty of the combination as a whole; though novelty 
of all or any of the parts need not he shown. Lc Hoy v. Tatham, 

• 

• 

• 
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14 nouJ. 156, 1 '18. And, generally, the question upon an applica. 
tion for a patent is whether thi~:~ thing has been made before; in 
case of a machine, whether it has been substantially constructed 
before ; in case of an impi'Ovement of a machine, whether tl1at 
improvement has ever been applied to such a machine before, or 
whether it is substantially new. Earle v. Sawyer., 4 Mas. 1. '!'hat 
an improved rmmlt is produced is not enough, standing alone, to 
entitle to a }latent ; improvement in the result has a tendency to 
show novelty; but if the superiority is attained by the application 
of known means, in a known way, to produce a known result, 
though a better one, there is not such novelty as is requirccl by the 
patent Jaw. Smith v. Nichols, 21 Wall. 112; aff'g 1 Holmes, 172; 
6 Fish. Pat. Cas. 61 ; 2 Pat. OjJ: Gaz. 64!); LeRoy v. 'l'atham, 
14 How. 156, 1 '18 ; Smith v. Nichols, 1 IIolmes, 172 ; 6 Fislt. Pat. 
Gas. 61. The invention must be substantially different from what 
has gone before ; if it is so, and the l"esult which it produces is dif. 
ferent from and better than any Jlroduced by previous devices hav. 
ing the same purpose, it is patentable. 'Vood v. Packer, 17 Feel. 
Bep'r, 650. 

As to what constitutes "novelty" in an invention, within the 
requirements of the patent laws, seo Adams v. Edwards, 1 Fislt. 
Pat. Cas. 1; Carr v. Rice, Id. 1 !)8; 'Vintermute v. Redington, Id. 
23!); Hays v. Sulsor, Id. 532; Judson v. Moore,Id. 544; :Matthews 
v. Skates, Icl. 602; ·wayne v. Holmes, 2 Fis!t. Pat. Cas. 20; 
Clarke's Patent Steam, &c. Co. v. Copeland, Icl. 221 ; Forbush v. 
Cook, Id. 668 ; 20 L. Rep'r, 664. 

54. Rule that it must be " Useful." 

To entitle an inventor to a patent the invention must be "usc· 
ful ;" utility is a statutory condition ; but almost any small degree 
of utility b oufticient to satisfy the requirement. 'l'bo term "use· 
ful" in the patent law, is used in opposition to "frivolous" or 
" noxious ;" that the thing invented should he the best possible of 
its kind is not required. Lowell1'. Lewis, 1 Jias. 182; Doherty v. 
Haynes, 4 Clijf: 291 ; 6 Pat. OjJ: Gaz. 118 ; 1 Bann. & A. Pat. 
Cas. 28!) ; 'Winans v. Schenectady & Troy R. R. Co., 2 Blatchf. 
27!), 2!)0; Kneass v. Schuylkill Bank, 4 lVas!t. !) ; 'Vhitncy v. 
Emmett, Baldw. 303 ; .Roberts v. 'Vard, 4 McLean, li65. 

By " useful" is meant that the invention may be applied to some 
beneficial purpose in society, in contradistinction to an invention 
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which is injurious to tho public moralll, health or good order ; aml 
not that it must be of such general utility as to supersede all other 
inventions in practice to accomplish tho same purpose. 'l'he law 
docs not look to tho degree of utility. Bedford v. Hunt, 1 liias. 
302; l\Iany v. Jagger, 1 Blatclif. 372 ; Wilbur v. Beecher, 2 Blatd~t: 
132 ; Evans v. Eaton, Pet, (}, Ct. 322. To be patentable, inven
tions need not be superior to or better than all other things known 
before; that they aro useful in themselves is sufficient, provided 
they arc also new. Shaw v. Colwell I .. cad Co., 11 Ped. Rep'r, 711 ; 
20 Blatclif. 417; Crouch 1'· Speer, 6 Pat. O.ff. Gaz. 187; Strobriugo 
v. J .. indsay, 2 Feel. Rep'r, 692 ; 18 Pat. O,tf: Gaz. 62 ; 5 Bann. d; 
A. Pat. Cas. 411 ; Pennsylvania Salt l\lanuf. Co. v. Thomas, 8 
Pltila. 144; l\Iillcr, &c. Manuf. Co. v. Du 13rul, 12l'at. O,tf: Gaz. 
351 ; 2 Bann. cf: A. Pat. (./as. 618. But, dcv1sing a trivial improve· 
ment, not involving invention, docs not entitle to a patent, [citing 
and approving 107 lT. S. 192 ; 110 U. S. 4!JO ; 20 lVall. 353 ; Ill 
U. S. 004 ; 11 IIvuJ. 248 ; 24 IIouJ, 164 ; 21 Wall. 112 ; 94 ll. 8. 
187; 104 U..S. 737 ;] l\Iorris v. 1\Icl\lillin, 112 U. S. 244 ; Hollis
ter v. llcncdict, 113 U. S. 59 ; Blake v. San Francisco, Id. 679. 

Tho omission from a compm;ition of mattcJ', of an ingredient 
previously supposed to be essential, but now found to be unneces
s~ry, which omission renders the composition simpler and cheaper 
in manufacture, while it is equally effective in operation, is patent
able. 'l'arr v. Folsom, 1 Ilolmes, 312 ; 5 Pat. O.tf: Gaz. 02 ; 1 
Baun. cf; A. Pat. Cas. 24. 

By analogy to what has been decided under tlw copyright laws, 
it seems that while the fact that that article is necessarily immoral 
or injurious slwuld render it unpatentable (:l\Iartinetti 'l.'. Maguire, 
1 Abb. U. B. 356); yet if it is capable of an innocent, beneficial use it 
should not be excluded f1·om the benefit of the patent laws because 
it may also be }Hit to wrong uses ; the fact that printed playing 
cards may be used for gambling docs not preclude a de11ign for t1em 
from being protected hy injunction from infringement. Richard
son v. 1\lillcr, 12 Pat. O,tJ: Gaz. 3. 

As to what constitutes "utility" in an invention, within the 
requirement of the patent laws, sec Adams v. Edwards, 1 Fish. Pat. 
Cas. 1 ; l\1any v. Sizer, Ii.l. 17 ; Carr v. Rice, Ill. 1!J8 ; Winter
mute v. Redington, Ii.l. 23!l ; Hays v. Snlsor, Id. 532 ; J nelson v. 
Moore, Id. 544 ; Pitts lJ. 'V cmple, 2 Fislt. I.> at. Cas. 10 ; 'Vayne 
v. Holmes, Ii.l. 20 ; Lindsay v. Stein, 10 .Feel. Rep'r, 007 ; 20 
Blatclif. 370; 21 Pat; O.tf: Gaz. 1613. 

• 
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55. Tlw Completeness or PerfecUon necessary. 

An imperfect a111l incomplcto invention, rc:stiug in mct·o theory 
or intdl~ctnal notion, or iu uuccrtam cxpcl'iment~, and not actually 
t•educe<l to praetico antll•mhotlicd in somo distinet machinery, appa. 
1':\tn~, manufacture ot' composition of matll'l', is not patentable, 
Uec11 n. Cutter, 1 Story, 5!JO ; Dmpcr '!.'. Potomska :Mills Corp., l!J 

• 

Pat. O.:J: (hzz. 27ll ; a Br.t1w. <fl A. Pat. Cus. 214 ; Whl·clct· v. 
Clipp"l' :\l•>wer, &c. Cll., 10 .Blateltf. lSI; (I Pis!t. Put. Cus. 1; 2 
Pat. 0.11: Ga.~. 442 ; J utlson t·. Bradford, lU Pat. Ojj: Guz. 171. 
N cith~t· i:,~ a procc:;s which is incfl'eet u.\1 nut il some means Rhall ho 
inv1•ntcd to accomplish the rcsnlt. Downton ·v. Yaeger Milling Co., 
5 Bann. <C: A. nzt. Cas. II:.!. So, developing the iJea of an invcu. 
tion by drawings docs not amount to p••t·fccting anfl adapting the 
invention, uor complt•tu the inventor's right to a patent ; he must 
lmve carried the i<ll'a into actual practiee in material fot·m. Reeves 
v. Kcyt4.one Dridgl' Co., !l Pltila. 3tl8. An im·ention is not com
plett•, so a8 to entitle the inventor to claim letters patent, until it 13 

cmLodictl in a form capaLic of !HICCl's:>ful and useful O}llll'ation. 
Richardson v. Noyc~, 10 l!at. 0.11: Gaz. 507; 2 Rwm. <C: A. Pat. 
Ca,q. :lOS ; I.yman V L'lltilating, &c. Co. 'l.'. Chamberlain, 10 Pat. 
Ojf: (Juz. M'S; 2 .Bwm. <& A. Pat. Cas. 4:3:1. 

Dnt with r!.'speet to completcnes~ or }wrfcction, the question is 
not whether the entire machine in whieh an improvement is embou· 
iml is a "pet-fl•ct" machine, in the wmal ~eoso of that wol'll, but 
whether it i:; perfect in the sense that it l•mbodies a complete invcn· 
tion ; whether, so far as it covers impi'Ovcll device11, it is a l)Crfect 
ma<!hinl', as n!:,;pcct~ those devices. American llid(', &c. Co, v. 
Auw1·it•an Tool, &c. Co., 4 Pis!t. Pat. Cas. 284; 1 llolmes, 503. 

Tho fact that a machitw, when iirst applictl in praeticl', does not 
petofct\tly accomplish the w01·k for which it was dcsignetl, or docs 
not acl•omplish all that its inventor :mppose<l it would, is not 
cnong11 t.o ~:~~cure its rejection as :\ l'atl'nt able invention ; but if, 
taken a:i a wholl·, it is, in its eonstrnctiou and operation, an advance 
upon t!w ~-.tato of the art tu which it appl·a·tains, furnisuing a bet· 
tet· {! h<Jilcil• still imperfect) methotl of pet•fot·ming a. useful function 
than was before available, it is not to Lc tliscartlcd as dt•stitutc of 
patt'utablc mcl'it. Seymour v. l\Iar~>h, G .Fish. Pat. Cas. 115 ; 2 
Pat. (u: Gaz. 074 ; !) P!tilr.t. 3HO. If the invention is such that 
wlwn the thing invented shall be constructed according to the 
moJd and Hpccifications filed, it will operate successfully as a prac· 
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tical nnd useful thiDg, the inventor has satisfied the law, ami may 
Jmvo a patent without going on to actually constntct it. W heel('l· 
v. Clipper 1\low<•r, &c. Co., 10 JJlatclif. 181 ; G Fisl1. Pat. Cu.s. 1; 2 
Pat. O.Jt: Ga:. 442. An invention necu not in fact be constmcted 
in odPI' to p1·eserve a patent, when the patentee is a citizen of the 
United t':itates, and the invention is capable of constmction and 
O)ll'l':ttion t't·om tho model and specifications filed in tht• patent-oflicc. 
Broadnax t•. Ct•ntral Stock-Yard, &c. Co., 4 Jthl. Rep'r, 214; 11 
Rep'r, G ; 5 JJann. d; A. Pat. Cas. GOO. 

An invention is not patentable until a machine has been per
fected ; and, if not aetnally used, made capable of useful opera· 
tion. :Moore v. 'l'homas, 3 Bann. d; A. Pat, Oas. 13. 

5G. "Nut Known or Used by Others," &c. 

The provi::;ion of Rev. Stat. § 4880, that, to entitle a person to 
a patent his invention must be "not known or u:;cd by others in 
this country," is not to be construed as requii·ing one who contests 
the novelty of an invention for non·complianee with tho requirc
m<'nt, to pl'ove that it has been used as well as known, here. Stitt 
v. Eastern R. Co., 22 Fed. Rep'r, 640. 

5i. Not Patented, or Described in any Printed Publication. 
If the thing patented was actually described in n. puhlished 

work previous to the discove1·y or invention of it by the applicant 
for a patent in this country, he cannot obtain a 1-·alitl pat('nt for it, 
even though he had 110 knowledge of such prior publication, but his 
invention of it was original with himself ; the resti·iction in the law 
is founded on a presumption t!Jat he may have known it, which is 
not allowed to be rebutted. This was so held under early ]latent 
laws (in Evans 1•. Eaton, 3 lV!teat. 454, 514 ; rev'g Pet. IJ. Gt. 323 ; 
Rontgen v. Kanowrs, 1 lVltslt. 148), and under the act of 183G, in 
Allen v. Iluntei·, G .lllcLcan, 303, 3H. u nuer the Revised Statutes 
the restriction has be<'n motlitled (by § 4887, formerly Act of July 
8, 1870, c. 2:10, § 25, IG Stat. 201), so far as effect of a foreign pat-

. cut is concerned ; aml an inventor can obtain a p:ttl·nt here, by 
• proving that he is the original inventor here, unless the thing has 

been introduced into usc here fo1· more than two years prior to his 
application ; the only eff,~ct of the foreign patent being to limit the 
term of the Aml'l'ican. Corncly v. 1\Iarckwald, 17 Fed. Rep'r, 83 ; 
24 Pc1t. Ojf: Gaz. 4fiS ; lG Rep'r, 102. Sec Rev. Stat. ~ 4887, intra. 

• 
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In order to defeat an American patent on tho ground that tho 
invention has been alt·cady patented abroad, the foreign patent must 
have been completed (in the case of an English patent, by enroll
ment of the specification), before the invention here was made; tho 
fact that the foreign patent was applied for before application in 
this country, is not enough to bring a case within the restriction. 
Howe v. Morton, 13 L. Rcp'r, N. S. 70 ; Cobum t'. Schroeder, 22 
Pat. Ojf: Gaz. 419. So, a description in a printed publication wili 
not avoid a patent unless the description was published before tho 
invention in this country (not the apr1ication) was made. Barthol
omew v. Sawyer, 1 Fish. Pat. Cas. 516 ; 41 I.Itmt .lller . .lllag. 575. 

Tho description in a prior printed publication which will avoid 
a p:-- tl'nt obtai nell by an inventor in good faith, must be sufficiently 
full and precise to enable a person skilled in the art to make tho 
thing, repeat the process, &c., in all materialrespeets like that cov
ered by or described in the plaintiffs patent. Seymour v. Osborne, 
11 lVall. 516 ; Cohn v. United States Corset Co., 93 U. S. 366 ; • 
Downton v. Yeager l\lilling Co., lOS U.S. 466 ; Hood v. lloston Car 
Spring Co., 21 Feel. Rep'r, 6'1; Parker v. Stiles, 5 McLean, 44,61; 
7 lVest. L. J. 168; Hays v. Sulsor, 1 Jiislt. Pat. Cas. 532; Judson 
v. Cope, Icl. 615; Nathan v. New York Elevated R R. Co., 2 Fed . 
.Rep'r, 225 ; 9 Rcp'r, 504 ; 5 Bann. d'; A. Pat. Cas. 280. Antici
pation by others of a patented invention is not cstablishC'u by 
descriptions in publications which show nothing more than sugges
tions and speculations of scientific writers, who had never tested the 
practicability or their suggestions or demonstrated the truth or 
value of their speculations. J cnsen v. Keasbey, 24 Fed. Rep'1•, 144. 

The decisions arc not agreed whether a description of an invel!· 
tion given in a former }latent issued to the same inventor, for 
another invention, and in which the invention in que~tion is not 
claimed, will defeat a patent afterwards issued to him for the iuven-

• 
tion before omitted. Marvin v. I,illie, 27 Pat. Qft: Gaz. 299; Ver-
mont Farm Machine Co. v. Marble, 19 .Fhl. Eep'r, 307 ; 22 lJlatdij: 
32 ; 27 Pat. Off: Gaz. 621. 

l\Iere usc abroad, if there has been no patent and no publi~hcd 
description, docs not prevent one who has originally invented it, 
and makes oath ·i,bat he believes himself t.bc fi!·st inventor, from 
obtaining a valid patent. O'B.eilly v. Morse, 15 Ilow. 62, 110 ; 
Hays v. Sulsur, 1 Fish. Pat. Cas. 532 ; Judson v. Cope, Id. G 15 ; 

'Vorswick :Manuf. Co. v. Steiger, 17 Fe<l. Rcp'r, 250 ; 5 Op . .Att. 
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(}en. 18 ; and see Comely v. M::l.l'ckwald, 17 Fed. Rep'r, 83 ; 24 
Pat. Off: Gaz. 498 ; 16 Rep'r, 102 ; 21 Blatclif. 367. 

58. Pul>lic ~tse or Sale. 
The conditions imposed on granting a patent which have been 

illustrated in the previous sections (-t0-57) ar? primarily for the 
tonsidcration of the commissioner ; the required proofs and exami
nation before him must afford reason to believo that the thing to 
be patented is new and useful, that the applicant is the inventor, 
that the invention bas not been patented or described in any 
printed publication. Notwithstanding his favorable decision upon 
an ex parte application, however, the same questions may arise in a 
way to be contested upon opposing evidence, in an interference 
proceeding, in a suit in court between competing claimants to a 
patent, or in a suit for infringement. The plan of the foregoing 
notes bas been to present tho decisions so far as they seem to be 
instructive upon the duty of the commissioner in passing upon an 
uncontested application for a patent ; but to reserve those which 
assumu that tho inventor's right is in litigation, for discussion in 
connection with those provisions of the statute which treat of tho 
litigations which may arise over a patentee's right. 

Two negative conditions impoRed by the statute remain to bo 
mentioned here. 'Ve refer to the requirements that the invention 
has not bcco in public usc or on sale, and that it has not been aban
doned. But as these are merely negative, and from their nature 
can rarely be developed in the office examination, but will usually 
arise only when tho validity of the patent comes to be contested, 
they will only be mentioned ; the more convenient place for })re· 
senting the decisions in which they are discussed, is in connection 
with tho statuto provisions regulating contests over patents. 

Should it appear from facts elicited in the office examination of 
an application that the invention has been in public usc or on sale 
for more than two years prior to the application, the commissioner 
is not authorized to grant a patent. It has been held, however, 
that an application cannot be rejected on this ground when the only 
Jll'OIJf before the commissioner consi11ts of mere e~ parte affidavits 
taken without notice and cross-examination. Re Alteneck, 23 Pat. · 
O.tf: Gaz. 269. It was also ruled under the similar provision in tho 
Act of 1836, that the law refers to some usc or sale authorized 
ot· allowed by applicant ; the analogous matter of a use or sale of 
:mbsta·ntil.l.lly the same invention unkm:l\vn to the a-pplicant; by othe1· 
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persons who lmvc had the same idea, is covered by the anterior 
clause, "not known or used by others in thh1 country." Bartholo. 
mew v. Sawyer, 4 Blatclif. 347 ; 1 Ji'is!t. Pat. Cas. 516; 41 Ilwzt Mer. 
MLt[J. 575. The eurrcnt of opinion in the cases has been that the 
condition is not violated hy any usc of tho invention, incidental to 
the expt•riments"nccdful to developing and perfecting it, although 
sueh use may have been in pnblic view and very generally known 
(Grn.h11m v. l\lcCormicl•, 11 Peel. Rez>'1·, 850 ; 10 Biss. 30 ; 21 Pat. 
O.tJ: Gaz. 1533; 5 Bunn. & A. Pat. Cas. 244}; as where tho invon. 
tor of a new kind of pavement lnill it in a portion of a. city strct•t, 
and allowell it to be u~ed f01· a considerable time, mert!ly, however, 
for tho purpose of testing its qnaliticfl, and making sure of its mcl'its 
(Elizahetl! v. Pavement Co., 07 U. S. 126; 2-l Lazcyers' Btl. 1000); 
or whet·o an inventor sold one of the articles at mere cost, for the 
purpose of having the hnyet· test it by actual usc. Innis v. Oil 
City lloilet• 'Yorks, 20 l•hl. Rep'r, 780 ; 30 Pat. Off: Gaz. 098. 

50. .Abandonment. 

Abanrlonmcnt of an invention, likewise, if established, produdes 
any right to a patent; for it rcnuet•s the invention public property, 
and tl!ere is no ground on which the inventor can resume hi~ title 
to it.· Hence tho inventor, and he alone, is U<!emcu compett·nt to 
abandon ; no use, unless hy his knowledge or assent, can operate to 
depl'ive him of his right. Pierson v. :Eagle Screw Co., 3 Story, 
402. Abandonment is in the tl:J.ture: Df a forfeiture of a right; tho 
law do<'R nor l'n•sumP, m· favor it, hut requit·t·s proof that is clear 
and compl<•te (Pitts v. Hall, 2 IJlatclij: 229) ; and will constt·ue acts 
of an inventor claimed to indicate ab:wuonmont, libemlly in his 
favor (l\It·llns v. Silshe<·, 4 11lt1s. 1 OS) ; thus his saying that he 
means to dl•<licatc his inv<•ntion to the puh!ic, will nuL he r<·garded 
as equivalent to his doing so; there must he some acts of actual 
1letlicat.ion. Pitt t•. llall, supm. On the othet· hand, ah:mdou
ment docs not turn wh<>lly upon the intention of the innmtor; 
whatever may be his intt•ntion, if he suffers his inV<!ntion to go into 
Jlllhlic ust•, tl!rough any means whatever, wit.hout an imm<•diato 
assertion of his right, he is not entitlr<l to :1. patent; nor will a pat
ent, obtained under such circuml'ltan<~l'S, protN!t his right. Shaw 
v. Cooper, 7 Ptt. 2!J2, 320. And it makt•s 110 ili!Tl·t·enec l•y what 
means an invention may be <!ommtmicatell to the public before a 
Jl:ltent is obtained ; any acqmcsccncc in the JlUblic usc, by tho 
inventor, will be an abandonment of his right. Ib. See the decis-

• 
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· ions collated in conn(lction with the statutes relative to interpo~>ing 
aba.udomuent as a defense. 

60. Patents for Inventions previously patented _1broad. 

No person shall be debalTeu from receiving n: patent. for 
his invention or discovery, nor shall any patent be declared 
invalid, by reason of its having been first patented m· caused 
to be patented in a foreign country, unless the Rame has 
been introduced into public use in the United States for 
more than two years prior to the application. But every 
pated. granted for an invention which has been previously 
patented in a foreign country shall be so limited as to expire 
at the same time with the foreign patent, or, if there be 
more than one, at the same time with the one having 1.he 
shortest term, and in no case shall it be in force more than 
seventeen years. Rev. Stat. § 4:887. 

This is substantially the provision of Act of July 8, 1H70, e. ~ao, 
§55, 16 Stat. 201. Tll(lrc were provisions on tlw same tmhjl·ct in 
the patent Acts of 1836, 18:10, and 18G I ; as to which and I hcil' <:on· 
struction, sec O'H.eilly v. :Morse, 15 Iloto. G2, 112 ; Smith ''· my, 
Icl. 137; Goff v. Stafford, 14 Pat. Otf. Gaz. UH; De Flrll'l~:-. v. 
Raynolds, 8 Fed. Rep'r, 4:l4- ; 17 Blatclif. 43G ; 17 Pat. OJ]: Gaz. 
li03 ; 5 Bmm. cf; A. Pat. Cas. 140. 

Among other things, the section has been helU not retroactive 
(Badische, Anilin, &c. Fabrik v. Hamilton :l\lanuf. Co., 13 l'at. Off. 
Gas. 213; 3 Bann. d:: .A. Pat. Cas. 235) ; to relate to pat.ents 
which arc applied for in this country after issue of a patl•nt alll'oad 
(I•'rcnch v. Rogers, 1 I?is!t. Pat. Cas. 13:3 ; American Leather Co. 
tl. American 'l'ool Co., 1 Ilolmes, 503 ; 4 Fis!t. Pat. Cas. 2!:l4); and 
to allow a foreign inventor to ohtain a patent here, notwit.hstantling 
invalidity of a patent granted him abroad. Cornely v. l\Iar,kwald, 
17 Fed Rep'r, 83; 24 Pat. Off: Gaz. 498; IG Rep'r, 102; a11Jlutcl.f. 
3Gi. Sec also, infra, p. 482. 

Gl. Limiting Term by that of any Foreign Patent. 
The former patent·officc rule requiring applicants to make 

known the existence of their foreign patents lu1.s been adjndge<l to 
have been made in accordance with la.w, and a failure to comply with 

• 

• 

• 

• 
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• the rule renders the application defective, and it remains so, unless 
the office subsequently accepts and acts upon information respecting 
such foreign grants . .Exp. Bland, 15 Pat. Off. Gaz. 828. An appli
cant may lawfully be required to disclose what patents he bas pro. 
cured abroad. United States v. Marble, 22 P:Yf.. Off. Gaz. 1365. 

But an omission (if inadvertent, and ·not att.-ibutable to bad 
faith) to limit tho American pz;tent in express terms to the duration 
of the foreign patent does not. render the American \'loid ail a wbole. 
The office in issuing the American will limit its duration so that it 
saall expire at the same time with the foreign, or with the shottest 
foreign if there are more than one (in no case, of course, giving the 
American more than seventeen years to run) ; according to the 
best information within its power (Rules of Prac. No. 29); if how
ever, the American patent is not in fact by its terms limited to cor
respond with the shortest foreign, the effect is that the American i~ 
good until tho expiration of the foreign ; at which time the statute 
terminates it in favor of any one interested ~o raise tho objection. 
O'Reilly v. Morse, 15 How. 62; v. Bain, 9 West. L. J. 106; 
Tilghman v. Proctor, 102 U. S. 707; Goff v. Stafford, 14 Pat. Off. 
Gaz. '148; 2 Bann. &: A. Pat. Cas. 610; Weston v. White, 13 
Blatclif. 364; 9 Pat. Off. Gaz. 1196; 2 Bann. &: A. Pat. Gas. 321; 
Nathan v. N.Y. Elevated R. R. Co., 5 Bann. &: A. Pat. Gas. 280; 
2 Fed. Rep'r, 225 ; American Diamond Rock-boring Co. v. Shel
don, 1 '1 Blatchf. 303 ; 4 Bann. & A. Pat. Gas. 603; De Florez tt. 

Reynolds, 17 Blatchf. 426 ; 17 Pat. Off. Gaz. 503 ; 8 Fed. Rep'r, 
4:3~ ; 5 Bann. & A. Pat. Gas. 140; Siemens v. Sellers, 23 Pat. Off. 
aaz. 2234. In other words, the provision docs not require the lim
itation to be expressed in the patent, but only controls the duration 
of the grant. Canan v. Pound Jlrlanuf. Co., 23 Fed. Rep'r, 195; 31 
Pat. Off. Gaz. 119. Compare, however, contrary views expressed 
in Smith v. Ely, 15 How. 137, below, 5 Me Lean, 13'1 ; Paillard t'· 
Gautschi, 20 Pat. Off. Gaz. 1893. The attorney-general has advised 
that under such circumstances the date of tho American patent may 
be altered to correspond with that of the foreign. 4 Op. Att. Gen. 
33iL 

The courts have decided that the statute applies, and the Amer· 
ican patent must expire coincidently with the foreign one having 
the shortest time to run, notwithstanding the American application 
was made before the application abroad, if the foreign patent was 
earlier granted (Bate Refrigeratil1g Co. v. Gillett, 22 Pat. Off. Gaz. 
1205 ; 13 .Fed . .Q.ep'r, 553 ; 28 Int. Rev. Eec. 280 ; H Rep'1·, as~ ; 

• 
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(tramme 1tlectric Oo. v. Arnonx, &c. Co., 7 Fed. Rep'r., 838 ; 
21 Blaechf. 450 ; 25 Pat. Off: Gaz. 193; lf> ]J,~'r, tl58*), anti not
withstanding the foreign patent is a secret one. Gramme Electric 
Co. v. Arnoux, &c. Co., supra. A patent issued here i::l 110t a!Iected 
as to its duration, by the subsequent isl'lUC of r. p:1tent abroatl (Gold 
& Stock Tel. Co. v. Commet·cial Tel. Co., 23 Fed. Rep'r, 3·l0; 
and see Same v. Same, 22 Id. 838); nor has a foreign patent which 
docs not :.ctually patent the inventiun, any intlueace on the term 
;'or which letters may be issued for it here. Holmes Electric l~ro· 
tccth•e Co. v. :&Iotropolitan Burglar Ai.:lr::u Co., 22 Fed. Rep'r, 3-ll. 

An extension of the foreign .patent docs not enlarge the term of 
the American ; that still expires at the date fixed for the expiration 
of the foreign as originally issued. Henry v. Providence Tool 
Co., 3 Bann. &; A. 601 i H Pat. O.ff: Gaz. 748; nnd again, Id. 855; 
Date Refrigerating ·Co. v. Gillett, supra; Rcissner v. Sharp, lG 
Blutclif. 383 ; 16 Pat. Ojf. Gaz. 355; 4 Bann. &; .A. Pat. Cas. 360. 
On the other hand the failure of the foreign patent attributable to 
the })atentee's default in payment of yearly fees, will not impair the 
Amel'ican ; that will ruu until the date fixed fot· the termination 
of the foreign, aR is::me<l, is reached. Ba.dische Anilin, &c., Fab1·ik 
u. Hamilton l\Ianuf. Co., ·13 Pat. Ojf. Gaz. 273; 3 Bann. w A. 2!35. 
The provision·means tl1at the term of the patent here shall be as long 
as the remainder of t h:: term for which the foreign patent was 
gr:iuted, without 're~crence to incidents occurring ·after the grant: 
·anch ·as the ·lapse {)f tihe 'foreign .patent for non-payment of tax. 
:Holmes 'Electric Protective Co. ·V, lUetropdlitan Burglar Alarm·Co., 

' 

2·2 JJlatclif. 4 71 ; 21 J.i'ed .. Rep'r, 458. 
·A patent for an ·invention was ·isR.ncd indorsed with a reference 

to a foreign patent, the effect of which was to limit the term of the 
patent to the period the ,foreign ·patent had to run. Such indorse· 
ment was made by mistake, and for that reason the inventor refused 
to accept· and retumed ·the -patent, and it was canceled and a new 
:p:itcnfissued to·bim. '1leld,. that the time intervening between the 
'i~sue·of the first patent tini:Lthe allawance of the new patent should 

"'Dy rule of the Austrhm Office takiug 
·elrcct July ·101 ·1884, all ·patents nrc 
granted for the tenn of 10 years subj~ct 
to the pnyment of an annual tax. :Form. 
erly tLey were grunted for one year with 
the privilege Of prolongntion to Ill ye:irs, 

·and'UicJi.;tc,·aml Gramme case~, cited in 

II. a 

·the text, ltcld, that the U. S. p:1tcnt 
granted after an Austrinn patent upplic<l 
for after the U. S. patent was applied 
fo,, lasted only one year. Sec commis· 
sioncr's decision in Exp. Mann, 1 '1 Pat. 
Off. Gn::. 330. ·For the rul!', sec ·1 ante, 
"I ., . 

" 

• 
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not be dcducte . irom tlHJ term of the latter. Railway Regtst~r 
Manu f. Co. v. North IIu<l~on C. H. Co., 23 Feel. Rep'r, 503. . 

Y. APPIJICA'l'IO~ AND ISSl'E. • 

62. RequisUes of .'1pplication, Descriplion, Specification, 
and Claim. 

Before any inventor ot· discoverer shall receive a patent 
for his invention or discovery, he shall make application 
therefor, in writing, to the commissioner of patents, and 
shall file in the patent-office a written description of tho 

0 

same, and of the manner and process of making, construct-
ing, compounding, and using it, in such full, clear, conc:ise, 
and exact terms as to enable any person skilled in the art 
or science to "·hich it appertains, or with which it is most 
nearly connected, to make, construct, compoum1, an1l use 
the same ; and in case of a machine, he shall explain th~ 
principle thereof, and the best mode in which he has COil· 

templated applying that principle, so as to distinguish it 
from other inventions ; and he shall particularly point out 
and distinctly claim the part, improvement, or combination 
which he claims as his invention or discovery. The specifi. 
cation and claim shall be signed by the inventor ~\u(l 

attested by two witnesses. Rev. Sta ·. § 4888. 

In practtce, a complete applwatwn comprises the petition, spcci· 
iication, oath, and drawings, the model or specimen, when either is 
required, and the first fee of $15. The petition, specification, and 
oath must be written in the English language. l~rom the standpoint 
of the })atcnt·ollicc it is very desirable that all parts of tho complete 
application lw d1•posit('d in the office at the same time, and that all 
the papers embraced in the appEcation be attached tog~tlwr. C:r . 
cumstanccs may, however, pn~ this out of an inventor's power. 
Where such is the case, tho parts may be sent separately ; but a let· 
ter must accompany each part, accurately and clearly connecting it 
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w1tb the otllCr parts of the application. And no application for a 
patent will be placed upon tho files for cxamiuation until all its 

11arts, except tho moclel or Rpccimcn, arc rcccivcu. The petition, 
which (with the oath), is the first of tho papers to be sent, must be 
aJJresseu to the commissioner of patents, and state tlte name aml 
residence of the petitioner, requesting the grant of a patent for tho 
invention therein tlesignated hy title, with a reference to the spcci
fication for a full disclosure thereof. lly ReL• . .Stat. § 48!>4, po.~t, 
the application must bo eornpleted hy sending the specification, 
&c., and prepared for examination within two years after the filing 
of the petition ; and in default thPreof, it will he regarded as aban
doncu, unless the corumissionet· is satisfied that such delay was 
una voiuahle. 

When upon an application for a patcnt, papers arc filed without . 
due formalities and not authenticated as required by law, it is tho 
duty of the patent-office to decline to act upon them in their impcr-

• 
feet state, and to return them to the party, with such suggestions 
as may present themselves for his better information ; hut such 
action on the part of the patent-office docs not amount to a rejec
tion of the application, and docs not excuse tH\bscqucut want or 
diligence on the part of the applicant in pm·sning his application, 
by which his invention becomes abandoned to public usc. \Vicker
sham ·v. Singer, i JIIacArtlwr Pat. Cas. 645, 688, 

The various applications, as they are completed, are numbered 
in regular onle1·; the sc1·ics now running having been begun J anua1·y 
1, 1880. Tlie oflice informs eaeh applicant of the number attachea 
to his application. Rule.~ of Practice, Nos. 30-32. 

With reRpect to the limit of the time after making an invention, 
within which the inventor ~houltl lile his petition, it has been held 
there is no limit positively imposcu, the inventor should act within a 
n•asonablc time (else he exposes himself to the prc'>nmption of 
abandonment) Lut what is such rt>asonablc time, and what measure 
of l!i!igencc is required, dcpeml upon the circumstances of each 
case. Stephen t•. Salisbury, I J1!ac.Artlmr Pat. Cas. 37!) ; Elli
thorp 1'. Robertson, .Icl. 585. See also Ellithorp v. Robertson, Id. 
v3-l; Wickersham v. Singer, Id. 645, GIS; Savary v. J,auth, Id. 
lif' l ; Spear v. Belson, ld. O!J!"J. Undet· the act of 1 S3!l, t.hc omission 
of an inventor to apply for a patent within two yeat·s after he 
became aware that anothct was publicly using and claiming the 
invention, and his interposing no· warning, or ohj<•ction whatever,. 
-was held in one case to constitute a clt·ar case of disability,.to 

• 

• 

• 
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pt'osecnte n 'cl~ln'l for a pateut within 'section 'l of tlw Act. Jnstice 
'l.'. 'Jones, 1 11/ac.Artlwr Pat. Gas. G35. 

It has been said, perha}lS some qualification shouhl be rnaile, that 
a1hui~sions by a }latcntee, in his SJ!CCification or application for 11 

patt•nt, eannot after"':ml be contradicted by him. l'Hollitt v. H0ge1•s, 
s Ji'ed. RezN, 147. 

63. Genaal requisites of Description or Specijiwtion. 

'l'he chief feature of the s1'leeification is the written description 
which it contains of the im·cntion or discovery, and of the manner 
and process of making, constructing, COill}lOtmding, aud using tl10 
same. 'l'his is required to be in such full, elcar, concise, antl exact 
terms as to enable any person skilled in the art or science to which 
the invention appertains, or with which it is most nearly connected, 
to make, construct, compound, and usc the same. It must set fot·th 
the precise inventioi1 for which a patent is solicited, explaining the 
pt'inciple thereof and the best mode in which the applicant l1as con
templated applying that princiJile, t;O as to distinguit>h it from oth~r 
• • mventwns. 

It woultl be diffictilt to 0\'er-state the necessity of elcarnc~s, 
accuracy and precision in making description of the invention. The 
description must be neither 'too broatl, embracing more than has 
been invented, nor too narrow, excluding some need!'nl elemC:nt. 'h 
mitst present the llt'W invetit:ion pt'ecisely. This is neceH~ary for 
He\•cral reasous. I. 'ro enable the commissioner to judge whethct· 
the matter <'laimed is uc·w or too broall. 2. To enable the courts, 
when t11C J):itent is after\vard contested, to fortn a like jurlgmcht. 
3. To <!nable ·ihe public to understand what the Jiatcnt is, tlnli 
reft·ain from 'its \tsc unless licensed. 4. 1'o enal>le others to make 

• 

improvements ni>dn the device, and tluts "promote the progress of 
the useful arts.;' 5. 'fo etdble-Iiccnsed perEons 'to make and use the 
inveiltion. 6. 1'o enaljle other inventors to juclge what part of the 
iiclil remains unoccupied; ·and, 7. To inform govemment ·what 
l'XClusiV~ ·privilege }JUS heen granted, antl 'what will become public 
propet'ty when the inv£>nLion expires. Evans v. Eaton, 7 1Vheat. 
35U, 43:3 ; aii'g 3 lVash. 4-13; Ilogg 1>. Emrrson, G Ilow. 4 37 ; Gill 
v. \V ells, 22 1Vall. 1; 22 'Lawyas' Ed. 690 -; Davoll v. llrown, 1 
1Vood'b. d; .ZIL 53; Sttllivan v. 1Redfieltl, 1 Paine, 4!1; Park,Jr IJ, 

Stiles, 5 NcLwn, 44; 7 West. L. J. 1 GS. 
, .Another tcason, perhaps more iriflueutial, is fuuwl in the nature -
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of an American patent right ; it is, that a patent is a grant by gov
ernment of an exclusive privilege to an individual, and that such a 
privilege woultl be an odious monopoly, unless it was founded on a 
return of a just equivalent to tho }Htblic. Tho statuto holds out 
encouragements to stimulate invention and improvement in tho arts 
and manufacture, by securing to the inventor a remuneration for 
his outlay and a rcwaru for his ingenuity, and the consideration for 

' 

which the patent issues to him is the benefit he confers on tho com-
munity, by his discoYery eventually becoming public property. 
'l'he patentee may be regarded a pmchaser from tho public, being 
bound to so communicate hi,; secret by specifications, drawings and 
models, that it shall be successfully availab:c to the whole commu
nity at. the expimtion of tho patent. ·w intermutc v. Uedington, 1 
Ji1'sfl. Pat. Cas. 230. Thus the grant and acceptance of a patent 
at'c in the nature of a contract between the government and the 
innntor, in which tho lattet· gives the public his invention from 
after the expiration of seventeen years, anu in consideration thereof 
the former unuertal,;es to JWOtC•Ct him in the exclusive control of it 

' 

during that time. This view of tho relation of the parties being 
accL•ptetl, the duty resting upon the inventor of making a correct, 
useful disclosure of his invention becomes obvious. Thus it is 
establishl'd law that the description must be so explicit as to uis
tingui~h the invention from all others of tho same kind, and so as 
to enable any person skilled in the art to make and usc it. It 
shoul!l be accommodated to the comprehen~;ion of any practical 
mechanic, without taxing his genius or inwntive powers. Gray v. 
James, Pet. (}. Ct. 30·t S. P., Teese 1'. 'Plwlps, .lllcAll. 48 ; I.oom 
Co. v. Higgins, 105 U.S. 5SO; 1 Op. Alt. Oen. 0-t The patl•nt is 
,·oid unll·ss the specificat:on d!'ScrilwH the invention cl:timcfl, sutli
t'iently to enable·:~ pm·son skilled in the art to make and usc it. 
Grant v. Haymond, G Pet. 218, 2·H> ; O'Heilly v. 1\Iorse, 15 Ili.no. 
62, lHl; American Pin Co. 1). Oakville Pm Co., 3 Blatcl1j: 100; 

3 Am. L. Re[J. 130; Park v. J,it'tle, 3 H'aslt. 100. 
Upon tho one haml, the whole inveution must be truly disclosed ; 

the contract of the public is not with him who has discovered, but 
him who also makes his discovery usefully known ; if l1e has dis· 
covered much and diselo.ses little, he patents no more thaP he has 
proclaimed ; he will not be allowed aftcrw:l.l'!l, when the extent of 
his right shall be the subject of contt:ovcrsy, to expand into a gen
eral expression what was before limited in a particular form, and 
argttc that he ha<l llt•scrihed the whole by implication from th(\ first; 

• 

' 
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DetmoiJ v. Reeves, 4 .Am. L. J. N. 8. 180. Upon the other, it 
11\II~L not be exceeded, in tho tlcSCI'iption; a patent may be auju<Jgcd 
:void when it appears that the patentee, in his ~;pecitication, instua~l 
of ~'jlt•cifying distinctly what he has invented, has cndcavoreJ to 
anticipate, and inclut.lc fnturc inventions f01· the same object and 

. ' 
in so doing lms rendered his specitication: ambiguous and :lllaJ.Led 
to misleau the public (Carlton '1.'. llokee, 17 Wall. 4U3; U l!'islt. 
Pat. Cas. 40); o1· where the specification endeavors to include au 
it.lca, o1· a function of the human system, or a quality of object11 in 
nature, instc~atl of a particular instrumentality, Ol' ooncl'eto fom1 of 
applying that itlea, or function, or quality in usc. 7 Op. Att. Ge1;, 

n-u k I , 

Stillmore clear is it that any framlulent concealment in or addi
tion to tho specifications of a patent wili avoid it. Lowell v. I. .. cwis, 
1 ... lla.~. 1 ~2. 

But it is settled that, although tho specification is obscart>, c1r 
imperfectly cxp1·cssed, yet if it communicates the invention to the 
public iu manner to t·n:thle the courts to identify, and mechanics 
~:<killt·d :n the art to rcpro•lncc tho patented device or improvement, 
it is suflil'ient. 'Yhituey ''-'·Emmett, Baldzo. 303; St. Louis Stamp
ing Co. ·v. Quimby, IG l'at. OJ}": Gaz. 135; 4 Bann. d'; A. Pat. Cas. 
] 02. 

The followin~ order of arrangement should I.H1 ohsl~rvcJ iu 
framing the :-:pccificatiu!l: -

I. Pn·muhlc stating the name and residence of tho applicant, 
and the tiLIL• of the im·t·ntion, anti, if the invention has helm pat
t·utt•d in a11y eonnt•·y. the country or countries in which it has been 
so patented, ::uul the date and number of each patent. 

'!, Gl•nt•ral statcnwnt of the object and nature of the invention. 
:i. Bril•f tleseriptiou of the scvcml \'iews of the drawings (if the 

innntion :ulmits such illustration) . 
• 

4. Dctailccl llescri ption. 
5. Claim or claims. 
G. Signature of inventor. 
7. Siguatm·es of two witnesses. Rules of Pract. No. 3!). 
'l'wo o1· more independent inventions cannot be claimcll iu ono 

application, but where several distinct invent.ions arc dt•pcnllcnt 
upon each other and mutually contribute to produce a single result 
tlwy may be claimed in one application. An application should not 
ordinarily embrace matters belonging to distinct official classes, nor 
• 
I 

• • 

• 
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mattl:'rs belonging to distinct subclasses in cas~s where a contrary 
Jll'actico bas bet·otoforc }H'evailcd among applicants. Id. 40. 

It is not necessary that tho inventor correctly eyplain the 
scientific principle umlcrlyiug his invention, or employ skilifully tho 
liJllH'opriate scientific terms in explaining it. Andrews v. Cross, 8 Fed. 
Rl!p'r, 200; 10 Blatc!lj: 204; 19 Pat. O.{J: Gaz. 170S; I-Ioveyv. Stov-
1.11~, alJ'ovdb. & .1.1£. 17 ; St. Louis Stamping Co. v. Quimby, supra. 
And he is not required to suggest. all the possible modes by which 
the invention may be varied ami yet the effect produced ; to state 
the modes which he conll·mplatcs to be the be8t, and add, that 
otlu·r mere formal variations from these modes he docs not deem 
to 1Jc unprotected by his patent is suffictent. Carvel' v. Draintree 
:Manuf. Co., 2 Stor!t, 432. Sec some further discussions of the 
urcessity and duty on the part of a patentee, of accompanying his 
appli•;ation with a. description and specification of his invention: 
\\'yl'th v. :::itone, 1 Stor!J, 273 ; 4 L. Rep'r, 54 ; Sargent v. Carte1·, 
11 L. Rep' r, J.Y. S. 051 ; 1 Fislt. Pat. Cas. 277. The danger of 
~mployiug gl•ncric ~·mguagc of d(· .e~·iption instead of specific, 
I•oiutl'd out. 7 Op. Att. Gen. 1 a3. 

G!. Descdpfion; in the case of Machines. 

All that the law requires of an inventor of a. machine is that he 
Eh:dl,lc~cl'ihe the maunet· of making, constructing, a.nd using it in 
:-;uth fnll, ell•nr, concise and l!Xact terms as will enable any one 

• 
~ki!ll·ll iti the art to which it appe1·tains, to make, use and constt·uct 
th1• ~anw, a111l shall explain the principle thet·cof and the best mode 
in which he· contemplat ;;J applying that p1·inciplc, so as to distinguish 
it from other inventions. Grier v. Castle!, 17 Fed. Rep'r, 523; 24-
Pat. O,(j: Gaz. 1170. lie is not, gencmlly, limitc~l by the literal 
i111port of hi::~ description of his invention, hut may,' in its construc
t iou, mal:c t'Uch moditil·ations as do not involve a departure from its 
priucipll·, or a materiall:hm1ge in its mode of operation. Ib . 
• 

In patents for complicated maehines, it, is essentially proper . 
t II at the ~pccification ~houhl clearly set forth what tho . patent 
admits to he old, and what he claims to be of his invention. But 
in anomalous cascH, when a product has been discovered ancl the 
process of compounding it or obtainiug it is disclosed, the patentee, 
by stating Ia is discovery and revealing his process, has done all that 
hL• i:; n·<pti red to llo or can do. The careful separation of new from 
dd, the limitation of claims to particular parts or combinations: 

• 

• 

• 

' 

• 

• 



UNITED STATES I .. A,YS. 
0 

cannot in su«Jh cases be rPquin'tl as a snhst:mtial part of tho specifi. 
cation. Goodyear v. Hailroad, Z lVitll. Ji·. 3513 ; 1 Fisl~. Pat. Oas, 
()26. 

If tho specification is snflieiently explicit in its details to enabl~ 
a skillful machinist to construct the patented improvement or inven· 
tion, without other aid, the patent is not void because some of the 
minor details of the machine are not set forth :.t large. Union 
Paper Bag Co. v. Nixon, t3 Fish. Pat. Cus. 402 ; 0 Pat. O,ff: Gaz. 
G!H ; 2 Bann. tl.i A. Pat. (/as. :244 ; 1 Flippin, 4::>1 ; Brooks v. 
Bi<·knell, 3 J11cLeau, 250; 1 Trest . .L. J: 150 ;Vogler v. Scmple, 
'i Biss. :J8:':; 11 Pat. O.it: Gaz. !J23; 23 Int. Ret!, Rec. 112; 2 
!Jann. d.'; .-1. Pat. Ca.~. 5iiG. 

0 

A ~pl•cilieation nc!•Llnot particularly describe the Opl•ration of 
mechanism which is well known by pcr!lons acquainted with the:u·t. 
Kneass v. Schuylkill Bank, 4 lVaslt. !J. . 

A svecificatim: ueednot state of what material, whether wood 
or iron, every part of the machine shouitl be maue. Brooks v. 
1~icknell, 3 },£cLean, 250 ; 1 West. L. J. 150. 

Some inventions emb1·ace an entire machine, and in such cases it 
i~ snflicient if it appears that the claim is co-extensive with the pat. 
t'lltcd improvement. Other inventions embrace only one or more 
p:u'ts of a machi1w, antl in such cases the })art or parts claime1lmust 
Lc Hpl•citled and pointed out, so tbat constructors, other innntor~ 
mul the public may know what the invention is and what is with· 
d:·awn from gent•ral ust•. Parks v. Booth, 102 U. t:J. UG; ati'g 1 
Flippin, 381 ; 1 IJann. ill A. Pat. Cas. 225. 

In the case of Impro~·ements. 

In rase of a mere improvement, the specification mnst p:wticu· 
hrly point out the parts to which it relates, and must by expl:cit 
language distinguit1h Lctwt>en what is old and what is claimL·tl a~ 

llL'W, uml tho description and tlw drawings, as well as the elaim~, 
t<houltl be confined to tho ~pecific improvement and such parts a~ 

nel~l'Rsarily co-operate with it. Rules of Prac. No. 3ll. 

\VIICrc a patent is for au improvement, the specification must 
describe, in full, clear and exact terms, what the improvement is: 1, to 
enable tho puhlic to enjoy the full henefit of the discovery when tiJC 
monopoly is expired, by having it so tlescribed on record that it can 
he constructed ; and 2, to put every citizen on his guard, that lw may 
not through iguorauce violate the law, by infringing tho rights of 
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tho patentee. Evans v. IIcttich, '1 Wlteat. 453 ; aff'g 3 lVash. 408. 
If tho description is so uncertain and obscure as to what is in faet 
tho novelty, that tho commissioner cannot dctcnnino whether the 
improvement consists in the combination of all tho parts, or only of 
some of them, ancl of which or in an invc.ttieon of some new parts 
and if so, of what tho uncertainty will be fat:tl, and the patentee 
will have to make a now specification, setting forth his claim with 
greater certainty, accuracy and cleamcss, and disclaiming all not 
new. Phillips v. Page, 24 IIo1v. IG4. 

In a patent for an improvement, tho patentee shoultl not only 
acscribc tho machine, with all its parts, hut ho shouhl distinguish 
what is new. "Whatever is tho particular improvement must he 
clearly stated; both that the JHiblic may know what lo claims as 
new, and that }larties· may know what they arc to def< ml against. 
Hovey v. Stevens, 3 Woodb. & jlf. 1 '7, 25. Phillips v. Page, 2-t 
Il01o. lG-l; Barrett v. Hall, llllas. 44'1, 476; St\l!;van v. Hetllicld, 
1 Paine, 441; Blake v. Sperry, 2 N. Y. Lcg.Obs. '251. 

A patent fo1· nn improvement ruust show the extent of tho 
improvement, so that a person who Ullllcrst:lllus the :>nbject may 
know in what it consb;ts (Whitney v. Emmett, Baldw. :JO!J); n. 
general statement that the patented article is, in all respects, with
out stating what these arc, an improvement, <Ill au old at·tidP, is no 
specification at all. Banett v. Hall, 1 .Mas. H7, 478. 

In describing an improvement on a machine, the old aml well 
known machinery, with which the new contrivance i~ to he con· 
nectcd, need not be described, or delineated in the drawing, when no 
chango in their forms or p1·oportions enters into the new inn:ution. 
Emerson v. IIogg, 2 Blatcltj: 1. So, giving n. particular dco;cription 
of former machines of the same kiwl is not requit·cu ; a general 
reference or reference to some one which is well known, aceompa.· 
nicd by such a description of the improvement as will cnaLlo a 
workman to distinguish what is new, will be suflieiunt. Davis t•. 
Palmer, 2 Brocl.;. lJiarsh. 2!Jfl. And the structure in detail of tho 
entire and imp1·ovccl machine need not he given. To de;;cribo tho 
improvement itself by showing the parts of which it comnsts, nml 
the effects which it }>l'Olluces, is enough. Drooks v. Dicknell, 3 llic
Lean, 250; 1 West. L. J. 150. 

In a case of an improvement in tlw construction of raih·oa1l c~m,, 
the most essential feature of whieh consisted in locating the two Huts 
of trncks as remotely from each other as convenient for the sup
port of the caniage, and bringing the two axles of each truck as 

• 

• 

• 
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ncar as possible to each other, it was lwld, that the specification 
need not specify in feet ami inches the exact distance ft·om the cnth 
of the car bo1ly at which it would be best to arrange the trucks, or 
the exact distance between the two axles. 'Vinans v. Scheucctauy 
& 'l'roy B.. H. Co., 2 Blatchj: 270. 

• 

en. Of Compos it ions of JJiatter. 

The qwcilication to accompany a }latent for a new substance to 
be fonllt!ll by means of chemical combinations of known matet·ial~ 
~;honltl state the component parts of the new manufactut·c claimctl 
with cleamess and precision, aml not leave the }>erson attemr>tiwr 

'" to use the discovery, to finJ out the exact proportions by experi-
ment. The law rcquirPs the applicant to deliver a written descrip
tion of tho manner and lll'occss of making and compounding hi:~ 
ucw ly-discovct'etl compound. <jiving the names of the material:~ 
ouly, without stating the proportions, or stating them vaguely, is 
uot a snflicicnt specilication, as it will not enable a person to make 
the compound. \Vood v. Ullllcrhill, 5 IIow. 1 ; Tyler 'O, Boston, 
'i lrall. 3~'i; Jenkins v. Walker, 1 IIolmes, 120. 

Gl. Of Combinations. 

The requirement of the patent la\Y that tho invention 11hnll he 
fully and exactly described in the specification, applies with full 
force to an invention whieh consists in a new combination of olJ 
ingredients. Gill 1'. \V ells, 22 Wall. 1. If tho invention consists 
mc·rcly of a new combination of old clements tho specification i:~ 

snl:icicnt if these are uamcd, their mode of operation given, and the 
rcsnlt po!ntcll out. .An invention may, however, cmhracc both a 
new device or clement :.mel a new combination of old devices 
embodied in the same apparatus ot· macLinc. In such a case par
ticular clcscription of the improvement is required in the f;pecifica
tion, as the property of the patentee consists not only in the new 
d"vicc•, but also in the new combination. Parks v. Booth, 102 U. B. 
!)(); :dT'g 1 Flippin, :l81; 1 Eann. cf: A. I! at. Cas. 225. 

A Jll'Ctdiarity of coustrncthm of a patented device, wl1it~h, 

although Hlwwn in the dmwings, was uot described in tho sp('citi
catiuns or claimed in the patent, nnJ appeared not to have l>ccn, in 
the milH1 of the patentee, a part of the essence of the invention, 
and the d'fect produced by which was not a part of the cxtn·essecl 

.• -• 

• 
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object of the invention, was held not sufficiently stated or cbimed, 
to sustain, alone, the patent for a combination, other clements ol 
which hau been previously in use. Bradley & Hubbard l\Ianuf. 
Co. v. Charles Parker Co., 25 Fe<l. Rep'·r, 007 ; 34 Pat. Ojf: Gaz. 
24!l, 

GS. The Claim. 

'l'he specification must conclude with a specific and uistinet 
claim or claims of the pmt, improvement, or combination which t.lm 
applicant regards as his invention or discovery. Rules oj' Pnw. 
No. 37. 

If several inventions, claimed. in a single app1ication, he of snd1 
a nature that a single patent may not 'uo issm•u 'to cover them, tlfu 

• 
inventor will bo required to limit tho description, drawing awl 
claim of the pending application to whichever invention he may 
elect. The other inventions may he made the subjects of scparatll 
applications, which must conform to tho rules applicable to origiua: 
applications. If the independence of the inventions be clt•ar, 
such limitation "-;Hl be made before any action upon the nicl'its ; 
otherwise it may be made at :my time before final action then!on, 
in the discretion of tho cx:unilwr. Id. No. 41. 

The scope of letters patent must be limited to the invention 
covered by "the claim," and the latter cannot I.Je enlarged by the 
language used in other parts of tho specification. Railroad Co. v. 
:Mdlon, 104 U. S. 112. The patentee must describe, with reasonable 
certainty, both in what his invention consists, and what llis par
ticular claim is. 'V ycth v. Stone, 1 Story, 273; 4 L. Rep'r, 54. 
Delaware Coal Co. v. Packer, 5 Bann. d'.: A. Pat. c,~s. 2!JG; 1l''cd. 
Rep'r, 851; 24 Pat. O.tt: Gaz. 1273. 

Failure to state in the claim the nature, extent and c11ar:.ctcr of 
the invention is the common defect; bnt a specification may lJc 
defective as well by an excess of claim ashy a defect in the mode 
of l'tating it. Carver v. Braintree 1\I:mnf. Co., 2 Btory, 432 ; Root 
v. I.amb, 7 Fed. Rep'1·, 222; 1 !l Pat. O.tt: Gaz. 937. 

Penlling an application for a l>ateut, and before it is issued, the 
claims may be amended to embrace anything contained in the 
ol'iginal specifications ; and such amended claims need not be veri-. 
tied by the oath ana sign~tttre of the applicant. Railway Register 
l\Ianuf. Co. v. North llullson Co. R Co., 24 Fed. Rep'r, 703. 

'Vilcrc the invention falls within the category of machines, a 
claim not only for the mechanism but also for the mode of opm·a-

• 

• 

• 

• 
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.tion genera,lly, i~ vo~d. ~~~~cl,J. v. !\!,offit, Hi Fe.ll • .Rep'r, !!52. A claitt:t 
for an effect OJ: !unction cannot be sustained; the means hv which 

• • 
t.he effect is produced, or th.c function pct-formed, mu!>t Le spt•cificc.l. 
'Wheeler v. Simpson, 6 Pat. O.tf: Gaz. 434. .And n. patt•ntt•e who, 
under pretext of securing an invention of bi15 own, t·nlar~''" ]11 ,.; 

claim so as to embrace what really was invented by auot.lwr, n11lv 
• 

imperlls his. title to that which is his. Adjustable Wimi'JW t:icr\:cn 
Co. v. Bougllton, 10 I.)ltila. 251 ; 1 Bann. d) A. Pa.t. Cas. :.12 i. 

'Vhere an invention consists of an imJ?rovcment on a machirw, 
the claim should exclude the old parts and claim only the new by 
which the old were adapted to the new use, producing the new 
result. Phillips v. Page, 24 Jivw. lli4 ; Evans v. :Eaton, :.1 lVlwat. 
454 ; rev'g Pet. 0. 04. 322 ; Barrett v. Hall, 1 .Mas. 4.J.i, 476. 

A claim in a }latent for a process docs not cover a condition in 
the matm;ial used in the process which is not rcfmTl•d to and 
described it~ the specification and claim within the requirements of 
Rev. Stat. § 4888. ·western Electric 1\Iauuf. Co. v. Ausouia. Bmss 

• 

&c. Co., 114. U. S, 44 7. 
Both process ::mc.lln·o<lnct. may be includeu in one patent; but

in such case tile description of the invention in the specification 
and claims should <lh!Close th:.lt the iovcnto1· hatl both results in his 

• • 

mind. Wcllh1g 1J. Rul,>bcr Coated, &c. Co., 7 Pot. OJ!: Gaz. GOG; 
2 Bann. ciJ A. Pa~. Ous. !. 

'Vhc~·c a device is patentable only as used in connection with a 
part\c1,1lar combination, the chLim for such device must limit it to 
the })articnlal' coll,lbination of which it so forms a 11art. Stewart v. 
Mahoney, 5 Fed. Rep'r, 30:!; 4 B<~nn. ct1 .A. Pat. U<~.~. Si. • • • • 

A claim for a whole <:nmLinatiou of machinery an<l the manner 
of operating it, which docs not set forth antl claim particularly the 
points. of uovdty constituti1rg the matter of the discovery of t.hc 
applicant, is too broa\1, a,nd is properly n·jected. Re Davis, 1 Jlrtc 
.Artltw· Pat. ()as. 62$. 

Claims in a l1atent for. a co~bination need include only such 
clnmer.ts as are cs~ential to the peculiar comblnation, awl :uc 
affe.ctcd by tlu~ invention ; although the combination would bo 
inopCI·ative without other clcml•ntM not claimed. Hancock Inspira· 
tor Co. 'IJ, Jcuks, 2lli~d. Bep'1·, 011 • 

• 

-

• 
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The supreme COUl;t ba~. said that the lawdoes not permit enh'r.ge-
ments of an original specification any riiore than it does where lei· 

' . 
ters patent already ·gl'anted ·arc re-issued; and it regards with 
jealousy and disfavor :iny attempt to enlarge the scope of an. appli
cation once filed, or of letters patent once gra~ted, the cllcct o'f 
which would he to cmaLlc tlw patentee to appropriate otlier inV'l~n
tions made prior to· such alteration, or improvements wl.ich have 
gone into puhlic use. Railway Co. v. Sayles, 9'1 U. S. ·554. _ 

NeYm'lheless the rules of t!te-patent-ollicc-permit amendments to 
a limited extent, as follows : The applicant lms a right to ameml 
hl•fore or. after the first rejection ; and he may amend as often as 
the examiner presents any new references or reasons for 'rejection. 
In so amending the applicant must clearly JlOint out all of the pat
entable novelty which he thinks the case ·presents, in view of tho 
state of the art disclosed by the references cited or objections ·made. 
He must also KhO\\:.. how the amenuments avoid such references or 
objections. After appeal, or after such action on all the claims as 
shall entitle the applicant to au appeal to the board of examiners-in
chief, amemlments will not ordinarily be allowed. If such amend
ments arc offered, good and sufficient cause therefor mttst be shown, 
tcgetl1er with the reasons why they were not earlier presented ; 
and, if satisfied on these points, the examiner may aJmit and con
sider them. If the examiner shall refuse to admit and ·consider 
wwh amendments, an appeal will lie to the Commissioner, as in 
other cases. No amendment can be made between hearing on 
appeal nnd decision ; and afl.er decision of any appellate tJ•ibnnal 
amendments can be made only in accordance with such decisiiin, 
except as provided in rnle 137. Rules of Prac. No. 6'1 • 

• 

'iO. Drawings, l'Vltcn Requis-ite. 

When the ilriture of t11e 'case admits d£ ·draWings, :tho 
-

npplkant shall furnish one copy signetl by the 'i1-lvcritor or 
• • 

his attorney in fact, and attested ·by two witnesses, whiCh. 
ElmU he filed 'in the patent-office·; ·ana a copy of the draw. 
ing, to be furnisheil·hy the ptttent~dffice, ·'flhall 'be ·attached 
1o the patent as a part of 'the'sliCCificution. Rc'v. Stat. ·g 
~SSf). 

• 
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The courts have held that drawings accompanying an original 
application for a patent, have the same force and effect as if they 
were referred to in the specification, and are to be deemed and taken 
as part of it. Winans v. Schenectady & Troy R. R. Co., 2 Blatclif. 

· 279. In reducing his patent to practical application a patentee is 
not held to strictly and entirely follow tl10 mere mechanical dC\·ice 
shown in his drawings, but he may deviate so long as he docs not 
violate the principle involved in his patent. 'Veir v. North Chicago 
Rolling Mill Co., 14 J.ied. Rep'r, 42 ; 9 Biss. 508 i 23 Pat. O.ff: Gaz. 
191. The drawings serve to explain the description, and may l•e 
used te relieve ambiguity or uncertainty therein ; but cannot sup
ply the entire want of a description or of a claim. Tinker v. 
'Wilber Eureka 1\Iower, &c. Co., 1 .1/ed. Rep'r, 138 ; 9 Rep'1·, 27!"1 ; 
5 Bann. d) .A. Pat. Cas. 92 ; Howes 11. N ute, 4 Cl(tf: 173 ; U nter
meyer v. J cannot, 20 Fed. Rep'r, F.03. The drawing and model 
may be taken together in explanation of the cicscription. Stephens 
v. Salisbury, 1 .illacArtlmr Pat. Cas. !3i9. 'l'he drawing performs 
substantially the same oilicc as the model (Emerson 11. Ilog-g, 2 
Blatclif. 1) ; and in many cases may render a model unnecessary 
(Loom Co. v. IIigginfl, 105 [~ S. 580; rev'g 15 Rlatcl~t: 44G; 10 
Pat. Oj}': Gaz. G75 ; 4 Bam~. J'; A. Pat. Gas. 88) ; though whether 
a model sl1all be required or not rests in the discretion of the com
missioner (Rev. Stat. § 4891); and the whole subject is chiefly reg-
ulated by the office regulations. . 

In case the applicant seeks lly amendment to introc1ucn any 
claim not substantially embraced in lhe statement of invention or 
claim originally presented, aml, therefore, not covered by the 
original oath, lw will be requi-red to file a. supplemental oath to the 
effect that the subject-matter of the proposed amendment was part 
of his invention and was invented before he filt>d his original 
application, antl such supplemental oath must be attached to and 
properly identify the proposed amendment. Rules of Prac. No.4 7. 

In original applications which arc capable of illustration hy 
drawing or model, all amendments of the model, drawings, or 
specification or of additions thereto must conform to at least one of 
them as they were at the time of the filing of the application. 
]',!atter not found in either involvinb' :\ departure from tiw ori~inal 
in,•cntion can be sl10wn or claimed only in a separate applicatiuH 
If the invention does not admjt of illustration by dmwing or model 
amenumcnt of the specification is permitted' U]lOn ]lroof satisfactor) 
to tk.' commissioner that the matter covered by tho proposec 
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amendment was a part of the original invention ; tho affiJavits 
prescribed in Rule 47 may or may not be sufficient. Id. No. G9. 

'l'he specification must be amemled aml revised, when required, 
for the purpose of correcting inaccuracies of description or unneces· 
sary prolixity, and of securing correspondence between the claim 
and the other parts of the specification. I<.l. No. '70. 

After the completion of tho application the office will not return 
the specification for any purpose whatever. 'l'he mot1el or draw
ing (but not both at tho same time) may be witht1rawn for cor
rection. If applicants have not preserved copies of such papers as 
they wish to amend, the office will furnish them on the usual terms. 
Id. No. '71. 

All amendments of specifications or claims must be made· on 
sheets of paper separate from the original. Even when the !lmend-

. mont coi1sists in striking out a portion of the specification or of the 
claims, the same course must be observet1. Erasures must not be 
made by the applicant. In every case of amendment the exact 
word or words to be stricken out or inserted must be clearly speci-
1iec1, and the precise point indicated whc.1·e the erasure or insertion 
is to be made. (Sec Rule 44.) 

• 

When an amendatory clause is ament1ed it must he wholly 
rewritten, so that no interlineation or erasure shall appear in the 
clause, as finally amended, when the case is }):\Ssetl to issue. If the 
uumbcr or nature of tho amendments shall render it otherwise 
diilicult to consider the case, or to arrange the papers for printing 
or copying, the examiner or commissioner may require the entire 
~;pecitication to be rewritten. 

Amendments must be plainly written or printed on but one side 
of the paper. All interlineations antl erasures must be clearly 
marked in marginal or foot notes written on the same sheet. Rules 
o( Prac. No. 44 . 
• 

Applications in interference can be amended only as provided 

• 

in Httlt•s !.l4, 125, After notice of allowanance of au application for · 
n patent, no amendments will be received (unless by authority of tho 
commissioner). Amendments not affecting the merits may be 
made aftet· allowance and after payment of the final fee, on th~ 
l'l't'omnwJHlation of t.he primary examiner, approved by the commis
slolll'l', wiLhout withdrawing t.he application from issue. 
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71. Office Rules as to Drawings. 
The applicant for a .patent is required by law to furnish a draw

ing of his invention where the nature of the case admits of it. 
Rules of I! rae. No. 48. 

The drawing ·must be signed by the inventor or by his at-torney 
in fact, and ·a-ttested by two witnesses,-and must·show every feature 
uf the invention covered by tlw claims, and :whr:n the invention 
con!:!ists of an improvement on an old machine, it must eX'hibit, in 
unc or more views, the invention itself, disconnected from the old 
~tructure, and ·also, in another view, so much ·only of the olcl struc
ture as will sufiice to show the connection of the invention there
with. Id. No. 49. 

Th1·ee several editions of patent drawings arc ·]lriuted and pub
lished : one for ·office use, ·certiticd copies, &e., of the size and char
acter of those attached to )latent;;, the work being about 6 by 0~ 
inches.; one ret1uce<l to half that scale, or one-fourth the surface, 
of which four will be printe<l on a }Htgc to illn;;trute the vo!umes 
di~tributed to the courts; and one Tednction to about the same 
::;calc of a selected portion of each drawing t::> illustrate the Official 
Gazette. This work will all he done by the plwtolithogmphic or 
othe1··analogons {H'ocess, anJ therefore the chamctcr of each Ol'iginal 
dmwing must he brought as nearly as possiulu ton uniform stand
ard of excellence, suited to tlw requil·emcntA of the proces!!, and 
calcu!att•Ll to give the best results, in the intt•rcst of invl'ntors, of 
the ofiice, ::uul of the ·pablic gencmlly. The following rules will 
therefore ue rigidly cnforeetl, and any dop:ll'tnre from·thcm will be 
certain to cause delay in the examination of an application for let
ters patent : 

1. Drawings must be ma<lc upon .pure white paper of a thick
'lCf;S eorre~pomling to th1·ec-sheet B1·istol bo:ml. The sm-face of 
I he paper mu~t be calt•HderPd and t;mooth. India ink alone must 
he usctl, to sec!ll'l! ·p::!rfectly bl:wk :UH! :;olitl lines. 

2. The size of a sheet on ·which a drawing is ·ma•lc must be 
~ 

~·~wetly 10 'by 15 inches. One inch from ·its l'llgt•s n. single ma1·· 
:~ina! l!nc is to be drawn, leaving the "sight,. p1·cci:lCly 8 by l:J 

i:w!ws. ·within this rnat·gin all wm k ami fiignaturcs must be 
included. One of the shorter sides of the Hhcet is r~ganlcd as its 
top, and, measuring down~v:nd from tlw marginal line, a space of 
uot lc~s than H4 inch is to be ll'ft hlauk I'm· the heatling of title, 
IJanw, number, and date • 

• 
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3. All drawings must be made with the pen only. Every line 
a:u.l letter (signatures included) must be absolutely black. 'l'his 

1lirection applies to all lines, however fine, to shading, and to lines 
r•'Jll'esenting cut surfaces in sectional views. .All lines must be 
1,Jran, sharp, and solid, and they must uot be too fine or crowded. 
Surface shading, when used, should be ope!!. Sectional sl1ading 
~honltl be made by oblique parallel lines, which may be about onc
t weutieth of an inch apart. 

4. Dmwings should be made with the fewest lines possible con-
8istent with clearness. By the obsen·nnce of this rule the effective
ness of the work after reduction will be much increasrd. Shading 
(except on sectional views) should be used only on convex and con
cave surfaces, where it should be used sparingly, and may ·even 
there be dispensed with if the dmwin~ is othcnvisc well executed. 
The plane upon which a sectional view is taken should be indicated 
on the gene1·al view by a broken or dotted line. Heavy lines on 
the t;I.Jade sides of objects si.Jould be used, except wllerc they tend to 
thicken the work and obscure letters of reference. The light is 
always supposed to come from tho upper left.hanu c01·nm·, at an 
nnglc of fort.y-fiye degt·ees. Imitations of wood or surface-graining 
s!toultl not be attempted. 

5. The scale to which a. drawing is made ought to Le largo 
enough to show the mechanism without crowding, and two or mort• 
Rhects shoulll be used if one does not give sufficient room to accom-

~ 

plisi.J this end ; but the uumbe1· of sheets mu~;t never be increasc'l 
unless it is absoluely necessary. 

G. Letters and figures of reference must be carefully formed. 
They should, if possible, measure at least onc·eighth of an inch in 
height, so that they may Lear reduction to one-twent.y-fomth of an 
inch ; and they may Lc much larger when there is sufficient room. 
'l'hcy must be so placed in t.he close and complex 11arts of drawings 
as not to interfere with a thorough comprehension of the same, ami 
ti.Jcrefore should rarely cro~s or mingle with the lines. When nee· 
essarily groupccl around a certain part., they Bhouhl be placetl at a 
little clistance, where there is available space, and connected uy 
short broken lines with the parts to which they refer. 'J!Jcy must 
never appear upon si.Jadedsurfaces, and, when it is difficult to avoid 
this, a blank space must he left in the shading where ti.Je letter 
occms, so that it shall appear perfectly distinct anti separate from 
the work. If the same part of an invention appear in more ti.Jan 
one view of the elm wing it must always be reprcseutcu by the same 

• 

' 
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character, and the same character must never be used to designate 
different parts. 

7. The signature of the inventor is to be placed at tho lower 
right-bawl corner of the sheet, aml the signatures of the witnesses 
at the lower left-hand corner, all within the . marginal line. 'l'he 
title is to be written with pencil on tho back of the sheet. The 
permanent names and title will be supplied subsequently by the 

·office in uniform style. 
'Vhen views are longer than the witlth of the sheet, the sheet is 

to be turned on its side, aml the heading will be placed at the rigl1t, 
and the signatures at the left, occupying the same space atlll posi· 
tion as in tho tqwight viei\'S, :mtl being horizontal when the sheet is 
held in an upright position ; a111l all Yicws on the same 8heet must 
stantl in the same direction. 

8. As a rule, one view ouly of each invention can be ~>hown in 
the Gazette illustrations. The select.ion of that portion of a draw
mg best calculated to explain the nature of the specific improvement 
will be facilitated, and the tinal result improved, by the jncliciou~ 
execution of a figure with express reference to tho Gazette, but 
which may, at the same time, serve as one of the figures referrecl 
to in the specification. For this pmpose, the figure may be a plan, 
elevation, section, or perspective Yiew:, according to the judgment 
of the draftsman. It must not cover a space exceeding sixteen square 
inches. All its parts should be especially open and distinct, with 
very little or no shading, aml it must illustrate the invention claimed 
only, to the exclusion of all other details. 'Vhen well executed, it 
will be used without curtailment or charge; but any excessive fine· 
uess, or crowding, or unnecessary elaborateness of detail, will 
uecessitate its exclusion from the Gazette. [The pamphlet of Rules 
uf Practice contains a specimen drawing illustrative of the applica
tions of these directions.] 

9. Drawings should he rollell for transmission to the oftice, not 
fohled. No agent's or attorney's stamp, or aclvertisemcnt, or 
written address, will lJC permitted upon the face of a drawing 
witl.Jin or without the marginal line. Id. No. 50. 

There arc moditications of these rules in relation to drawings 
fot· design patents and fm· re-issue applications, which arc men· 
tioned in the appropriatP places. The rules as to tlrawiugs gt•tH•r;dl;· 
arc rigidly enforced ; and although a drawiug nut artistically 
executed in confol'lnity to them may be admitted for ptirpusc:-; uf 
examination, if it sutlicicntly illustrates the invention, yet a new 

• 
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and correctly prepared one must be furnished before the applica
tion can be allowed. 'l'he office will furnish drawings at cost, as 
promptly as its draftsman can make them, for applicants who cannot 
otherwise conveniently procure them, Id. Nos. 51-54. 

'12. Specimens of Ingredients, &c. 

·when the invention or discovery is of a composition of 
matter, the applicant, if required by the commissioner, 
shall furnish specimens of ingredients and of tho composi
tion, sufficient in quantity for the purpose of experiment. 
Rev. Stat. § 4800. 

• 

In all cases where the article is not perishable, a specimen of tho 
composition claimed, put up in proper form to he preserved by the 
office, must be furnished. Rules oj' P1·ac. No. G l. 

Proof that the samples depositcu in the patent-office with the 
original application do not correspond with the ingredients specified· 
in the re-issue will not impair its validity ; whether an applicant 
has complied with the requisites for obtaining a patent is for the 
(•om missioner to detcrtnine, and the court will not revise his action. 
Tarr v. Folsom, 5 Pat. 0./J: Gaz. 92 ; 1 IIolmcs, 312 ; 1 JJ.wm. d; 

A. Pat. Cas. 24. 
A patent cannot be held void because the application was not 

accompanied hy lilpccimeus; it was for the commissioner to decide 
whether they were needful. 'Badischc Auilin, &c. l•'abrik v. Coch· 
mne, IG Blatchf. 155; 4 Bann. & A. Pat. Cas. 215. . 

73. llloclel, when 1·equisite. 

In all cases which admit of representation by model, the 
applicant, if required by the commissioner, shall furnish a 
model of convenient size to exhibit advantageously the sev
eral parts of his invention or discovery. Reu. Stat. § 4S!H. 

'14. Oath 1·cqu ired from A ppl icanf. 
• 

The applicant shall make oath that he does verily 
believe himself to be the original and first inventor or dis
coverer of the art, machine, manufacture, composition, or 
improvement for which he solicits a patent ; that he does 

• 

• 
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not known and does not believe that the same was ever 
bofoi'(l known or usou ; and shall state of what country he 
is a citizen. Such oath may be made before any pel'son 
within the United States authorized by law to admini~ter 

• 

oaths, or when tho applicant resiJes in a foreign country, 
before any minister, dmrg6 d'uf?J.:-r.ires, consul, or commercial 
agent, hoh1ing commission under the government of the 
UniteJ StatC!s, or before any notary public of the foreign 
country in which the applicant may be. Rev. Stat. § ,1802. 

'l'hc rulC's of the ofiice prescribe that besides stating of \•:hat 
country }w is a citizen, he slmll st:\to where he resides. And : "in 
every original application the applicant must distinctly state, umh•r 
oath, whether the invention lms or has not hecn patented to him::H•lf, 
or to others with his consent or knowledge, in any country, allll 
if it has been, tho conn try or conn trios in which it has been so pat-

• 
cntcr1, giving the date and number of each patent, antl that it ha~ 
not been patcntctl in any other country or countries than those 
mentioned, and must l>itate t!Jat, according to his knowlullgc ancl 
Lelief, the same has not been in public usc or on sale in the United 
States for more than two ycat·s prior to the application in this 
country." .Rules of Prac. No. 4:>. A general provi~ion of statute 
allo\\'s applicants to make afiirmation insteall of taking oath. 

The oath should be attested in all cases, in this and other coun
tries, by the propel' official seal of the ofli<:c1' befo1·c whom the oath 
m· atlirmation is made; or when hC' is not. proviul'd with a seal hi~ 
oflicial character must be established by competent cvi,lencc, sneh 
as a ccrtitic:1.tc from a clerk of a court of record or other proper 
officer having a seal.* I<l. No. ·1G. 

No patent can Jlropcrly issue unless oath is dnly made (1 Op. 
Alt. Gen. 3.1!>); if, however, a patent is is~uccl without oath, tho 
on:i,;siou dol'S not in\·alitlate. \Yhittcmorc v. Cutter, 1 Gall. 420; 
t'mmpton 1'· Belknap l\lillil, :l Fi1dt. Pat. Cas. 53G; Hartshorn lJ, 

l':aglc :-5hadc Holler Co., IS P(.'(l, Rcp'1·, !JO; 25 J>at. Off: Gaz. ll!H. 

*In all qpplicutions for Jcttr.rg p~rl'nt filrd in this office subsequent to October 
24, 1882, the si~1mture of thn npplicant is rccplirct! ll• the oath, iu accorunnce with 
form 17, puge fi:l of Jlult·~ of Practice. 

A certificate of the official charader of a ma:;istmte, st:~ting date of nppointrne.nt 
and term of offil•e, may be filcu in the patcnt·office, which will obviute t!Je uecessit] 
of separate certificates iu ir.uiviuuul case~. -
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The oath must be takl'n by the applicant in person ; and cannot 
be bv his agent ot· at toruey ; fot· it relates to matters, some of which 
can \)nly he writtt•n from personal lmowledgc of the inventor; if 
they were S\\'01'11 to by an agent, the evidence could he nothing btit 
be:mmy. 10 Op . .Att.. Gen. 137. 

If the applieation be made by an executor or administrator, the 
form of the oath will be col'l'espon<lingly v:uieu. 'l'he former attor
neys of a dcceasetl inventor have no authority to amend au appl~
cation fm· lettel'S patent unsupported by the oath of the personal 
representative of the decedent. Eagleton Manu f. Co. ·v. 'Vest, &c. 
1\lannf. Co., 2 .Fed. Rep'r, 774; 18 Blatdif. 218; 17 Pat. 0./f: Gaz. 
1504; 10 Rep'r, 207. 

The oath is to be consiu~red as extending to the speciijcation. 
Ilogg v. Emerson, 0 IIo1o, 437, 482 

75. E:camlnation, and issuing Patent. 

On the filing of any such application and the payment of 
the fees required by law, the commissioner of patents shall 
cause an examination to be maue of the allegeu new inven-

, 

tion or uiscovery ; and if on such examination it shall 
appear that the claimant is justly entitled to n. patent under 
the law, anu that the same is sufficiently useful and import
ant, the commissioner shall issue a patent therefor. Rev. 
Stat. § 4893. 

All cases in the patent·<iflicc arc classified and taken up for 
examination in regular orJm·, those in the same class of inven· 
tion being examined and disposed of, as far as practicable, in the 
order in which the respective applications arc completed; but 
applications which have received action by an examiner and have 
been put into condition for further action on his part shall be enti
tleu to precedence over completed applications in the same class of 
invention which have rceeivcd no action. Cases within classes 
specified in the rule have also pt·ccedencc, in time of examination, 
over ordinary applications. Rules of J>rac. No. 62. 

'l'ho ih'st step in the examination of an application will be to 
determine whether it ifl, in all res1wcts, in propel' form. If, how
ever, the objections as to form :ire uot vital, the examiner may pro
ceed to the consideration of the application on its merits ; but in 

• 
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such case be must if possible, in l1is first letter to tho applicant, 
state all his objections, whether formal or otherwise, and until tlw 
formal objections arc disposed of no further action will he taken 
upon its merits without the order of the commissioner. Id. No. 
63. 

The hearing before the commissioner of patents, on an applica. 
tion for a patent, i:i informal and summary, and not final. The 
application may Lc renewed from time to time, on tho sarue or 
additional evident~P. The previous hearings and decisions ereatt~ 
no further bar to a further investigation. Gay 1.1. Cornell, 1 
Blatclif. 506. 

The examiner in a patent case has no power to rule upon the 
admissibility of evidence, and defendant, as a witness, has a right, 
upon doubtful questions, to take the opinion of the court; mul 
where he actH in good faith, and under tho advice of counsel, his 
refusal to answer will not be punished as for a contempt, en•u 
though he acted mistakenly. Roberts v. 'Valley, H Fed. Bep'r, 
1G7; 2() Int. Re1J, Ree. 47;. 15 Rcp'·r, 3!J. 

'Vhcrc the plaintiii, at the time, in·.erposed no objecti01: to tlw 
testimony of the witnesses of the 1l.!fendant, in an examination 
before an examiner in a patent C!\se, it was lteld too late to mise an 
objection to such testimony on the hearing before the court on thl' 
proofs. Every objection which could have thus been taken, anol 
which did not appear by the record to have been specifically taken, 
must be considered as having been waived. Brown v. Hall, u 
JJlatclif. 401 ; 3 Fislt. Pat. Cfls. 531. 

Section 7 of the Act of 1836 contained the same condition, if it 
shall appear, that the invention "is sufficiently useful and import
ant ;" and under that statute it was helcl that the degree of useful
ness or importance is not described or limited ; and is not material, 
if the invention interferes with no prior right or claim, and is iu 
itself innocent. Be Aiken, 1 .lllcArtlmr Pat. Cas. 130. If it i~ 

capable of usc for some beneficial purpose, tho degree of utility, 
whether larger or smaller, is not a subject for consideration by the 
commissioner. Ra Seely, 1 .J.llc.Lh·tlmr Pat. Cas. 248. Bnt s~e 
Re Cushman, ld. 51.10. 

Mandamus will lie to compel a commtssioncr who has adjtulg(·•l 
that a patent issue, lHtt refuses to prepare it;olay·it·beforc the see
rotary and countersign it, to compel him to perform these ministerial 
acts ; and the writ is properly adtl1·cssed to the commissioner. 
Butterworth v. lice, 1 I:! U: S. 50, 68. 
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76. Lim~tation ttpon Time of completing Applicahons. 

All applications for patent:,; shall be completed and pre
pared for examination within two years after the filing 
of the application, and in default thereof, or upon failure of 
the app1icant to prosecute tho same within two years after 
any action therein, of which notice shall have heen given 
to the applicant, t!,ey shall l>e regarded as abandoned by 
the parties thereto, unless it Lc shown to tho satisfaction of 
the commissioner of patents that such delay was unavoid
able. Rev. Stat. § 4SO!. 

1'here it> no limitation of time within which a patent must be 
taken out, after specification filed. 5 Op. AU. Gen. 'iO I. Nothing 
in the acts of Congrcs8 requires that a patent should be issued 
within a given time, after the application i:; tiled, or which forbitl!i 
the postponement of it for n. time at the suggestion either of the 
applicant or the office. O'Reilly v. Mor~e, 1ii Ilvw. G:?, 12\i; Allen 
v. Blunt, 2 lVoodb. ill ]If. 121. 

'Vhethcr an invention was long antecedent to the application 
for a patent, or directly preceding it, is wholly immaterial to the 
validity of the patent. \VilJer ·v. McCormick, 2 lJlatchj: 31. The 
right of the inventor is protected from the time of his application ; 
delay which may occur in the patent-office, in making out a patent, 
cannot operate to the injury of the applicant. Root v. Ball, 4 
J.l!cLean, 177. 

'Vhere an inventor keeps his invention a secret, mere delay in 
applying for a patent will not forfeit his right thereto, or bar hit! 
subsequent application ; and delay of less than two years will not 
constitr,to a defense aguim;t a patent in any ca:se. :Miller v. Smith, 
5 Phl. Rep'r, 359; IS J>at. (~tJ: Gw:. 1047. 

Of the two original innmtors, the first will be entitled to lcttl•rs 
patent, unless the othe1· puts the invention into public usc more 
than two ycar8 before the application for them. I.oom Co. v. Ilig
gin~;, 105 U.S. 580; rev'g 15 Blatd~t: 446; 16 Pat. OjJ: Gaz. 615; 
4 JJwm. cl: .A. Pat. Cas. 85. 

77. ~1.bandoned, Fmfeitecl, ancl Renewecl Applications. 
An abandoned application is one which has not been completed 

and prcparl'd for examination within two years after the filing uf 

• 
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the petition, or which tlw applic:mt leas failc<l to prosf;'cute within 
Lwo years after any action till·t·cin, of which notice has been dnly 
given (sec Rules 3land 7G), m· which the applicant has expressly 
abandoned by fiiing, in the otlicP, a written declaration of abandon
ment, signed by himself (:mel as;;ignce, if any), identifying his 

' application hy title of inveution an1ltlatc of iiling. 
Pt·osecution of an application, to save it fl'Om nhantlonment, 

must include such proper action as the condition of the case may 
require. Rules oj' Pru(', No. 1G5. 

Before an application al,andoucd hy failure to compll!tc or pros
o:!Cnte can be renewed, it must he shown to the t:atisfactiou of the 
conunissiorH.'l' t.hat tlw th·by in the prosecution of the tmme was 
unavoidable. Id. No. I (joj, 

\Vheu a new application is tiled in place of au abandoned or 
rejected application, a new spel'itication, oath, drawing, aml fcc will 
be required ; but the old motld, if suitable, may be used. ld. No. 
1 G7. 

A forfeited applieation is on2 upon which a patent has been 
withheld for failut·e to pay the iinal feu within the prcscribc(himc. 
Id. No. HiS. 

'Vhere the patent has beL'l\ withheld by rcason of non-payment 
of the final fee, any person, whether inventor or assignee, who has 
an interest in the invention for which such 1)atcnt was orllt•red to 
issue, may file a new application for the same invention ; hut su<'h 
second application must. be made within two years after tl!c :•llow
:mce of tlw original applicat.ion. Upon the bearing of sud1 new 
application, abaudomncnt w ::1 be considered as a. question of fact. 
Icl. No. 169. 

In such renewal, the oath, p:!tition, spccilication, th·awing, anil 
mouel of the original applieation may be u~e1l for the second appli
cation; but a new fet• will be required. The second applit:atiou 
will not be reg:mletl as a continuation cf the original om•, bnt will 
bear date ft·om the timt• of l'l'lll'Wal, and he subject to examin:ttion 
like an original application. Jd. 1\o. 170. 

Forfeited and ab:uulonctl applications will not be cited a:; rder
enecs. No notice will l1e given to applicants, while their cases 
remain forfeited, of the fili11g of snbscqtll'nt applications. Certilied 
copies of the files in cast•s of rejected and abandoned applications 
may be fumished to applicants or to other persons when Rpcdfically 

• 

ot·dcred by the Commissioner. l<l. No. 171. t:;cc po.~t, § t'O. 
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78. Applications Renewed after ·withdrawal. 
' 

If an applicant for a patent withd•·awH his application, intencl
ing at the time of such withdmwal to file a new petition, and 
accol'llingly docs so,· tl10 two petitions are to be consiuered as· parts 
of the same transaction, and both as constituting one continuous 
application. Godfrey v. Eamc~, -l lVall. 317. 

The general rule is, that the first. in a series of applications for 
a patent h; the one on whidt the }):.\tent, when ·granted, depends. 
And if, between the first and a second application, the patentee has 
manifcstl•tl an actual intention to abumlon the first,- his patent will 
h:l.\'c rl'lation to the last one only. Pelton v. 'Vaters, '1 -Pat. Off: 
Gaz. 425. 

Where an application is made for a patent, and is afterward 
r.mencled by the withdrawal of parts of the invention, and a second 
application is filed claiming such parts, and patents afterward issue 
on both, the two ap})lications will he considered as parts of-one con
tinous proceeding. In such case, the continuity of the ]H'OCcedings 
originating in the first application, will be considered unbroken in 
detcmiining when the two y(Jars begin to run in which·thc inven
tion claimed on the second apJllication could be 15old and publicly 
used without invalidating such patent. Graham v. Geneva Lake 
Crawford :Mannf. Co., 11 Fed. Rep'r, 138 ; 21 Pat. Off: Gaz. 1536. 
Varions applications for a patent, extending over a period of more 
than ninetel•n years, were lteltl one continuous application. Colgate 
v. ·western Union Tel. Co., 4 Bann. & A. Pat. (Jas. 36. 

The commissioner may permit one of two competing applicants 
for a patt•nt to withdraw allll refile his application after he l1as 
t•xpressr<l an opinion favorable to the priority of tl1e other. Such 
intl•rvening opinion or decision is no bar to the issue of a }Jatent on 
the new application, if, upon full examination ·of the whollJ subject, 
he eonsiut•rs the npplic::mt cntitlccl to it. 5 Op. Att. Gen. 220. 

'.l.'he withdrawal of an a}lplication for a patent and the return of 
a part of the patent fee do not tlcccssarily constitute an abandou
!lll•nt or dedication of the invention to the ]mblic, but arc equivocal, 
and to be intl•rpn•ted by circum!;tanccs, and to be affected upon a 
second appl;c::ltion 'by the subsequent conduct of the })arty his · 
<1iligt•ncc or hts iit•glect and delay in the ~>arne manner as his con· 
duct is to be weighed in t•egard to an original application. 
Wit·kersham v. Singer, 1 lllac.Artlmr Pat. Cas. G45, \Hl7. '"'~-fhey 
have been held, in l\l<nVl'Y ·o. Barber, llJlacArtlmr l~at. Oas. 663, to 

' 
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be an abandonment, and in Colgate v. 'Vestern Union Tel. Co., 4 
Bann. & A. Pat. Cas. 36, not to be one. 

70. Patents Grantecl to Assignee. 

Patents may be granted and issued or reissued to the 
assignee of the inventor or discoverer ; but the assignment 
must fu·st be entered of record in the patent-office. And in 
all cases of au application by an assignee for the issue of a 
patent, the application shall be made and the specification 
sworn to by the inventor or discoverer ; and in all cases of 
an application for a reissue of any patent, the application 
must be made and the corrected specification signed by the 
inventor or discoverer, if he is Jiving, unless the patent was 
issued and the assignment made before the eighth day of 
July, eighteen hundred aml seventy. Rev. Stat. § 4S95. 

In case of an assignment of the whole interest in the inven
tion, or of the whole interest in the patent to be granted, the patent 
will, upon request of the applicant, issue to tho assignee ; ancl if 
the assignee bold an undivicled part interest, the patent will, UllOn 
like request, i;;sue jointly to inventor aml assignee ; but the assign-· 
mcnt in either case must first have been eutercu of record, and at 
a day not latc1· than the date of the payment of the final fee ; an,l 
if it be dated subsequently to the execution of the applit·ation, it 
must give the date of execution of the application, or the date of 
iiling, or the serial number, so that there c!ln be no mistake as to 
the particular invention intended. The application and oath must 
be made by the actual inventor, if alive, even if the patent is to 
issue to an assignee. If the inventor bo dead, it may be mauc by 
tho executor or administrator. Rules of Prac. No. 26. 

The assignment contemplated by the above section and rule is 
an assignment of the ·invention and inchoate right to obtain a pat
ent ; anu is quito distinct from the assignment of the letters patellt 
when obtained ; which is covered by section 4898. The law allows 
an inventor to transfer his invention before patenting it; after 
which an application may bo l'I'osccutcu by the transferee or 
assignee, and the patent issued to him ; and the inventor becomes 
estopped by his antecedent contract of assignment from claiming 
any ad verso title to the patent subsequent to its issue. llcrberL ?J, 
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Adams, 4 lllaa. 15; H.athbone t,, Orr, 5 .~.llcLean, 131. ~vcn though 
an applicatio~ has been ma!lc in the name of the inventor, so that 
the patent must issue to him ; and even though the application bas 
been rejected and an appeal taken, an assignment of tho invention 
i~ yalitl ; all!l operates to vest in the assignee the right to the }lat
ent when issued. Gay v. Comcll, 1 Blatclif. 50U ; U nitcd States 
Stamping Co. v. Jewell, 7 .Fed. Rep'r, 8fHl ; 18 Blatclif. 409 ; 18 
Pat. Off. Gaz. 1829. So an inventor may sell ''"hatever improve
ments he may make in tho future, as well as those he has already 
made. Nesmith v. Calvert, 1 nroodb. cf; J.ll. 34, 

'fhc designation in :m assignment of an inventic;m, of the subject 
matter assigned, as tho exclusive right to :m invention described in 
a specification already prepared and executell by the assignor, is 
suflicicnt, since the means of ascertainment are furnished. Fisk v. 
Ilull:mder, J.liac.Artlmr cf; ll.lac. 355, The designation, in such an 
assignment, of the assignees by the name and style of tho partner 
ship ih·m, does not render void the assignment Ol' the patent issued 
to them thereon ; since such designation may be applied to the 
parties intended, by }ll'Oof of the existence of a partnership hearing 
that name, and of an actual delivery of the assignment to the part
m•t·ship so known and d()signatetl. Ib. An implielllice!lse or equit
aulc right to use a }J:ttentable impro\'ement, which would be 
terminated by tbe issue of a patent to another than the licensor, 
bas been !teld, sufficient to render the licensee incompetent as a wit
ut·ss in intt~rference Jlroceellings, upon the ground of interest, in 
Cn•ssler '-'· Cttster, 1 ~1lutJ.11·thur Pat. Cas. 210. 

The plll'posu of the provision of Rev. Stat. § 489ii that" pat
ent~ may be granted, ami iHsttcd or n•-issued to the assignee of the 
in\'t•ntol' ot· discoverer, but the assignment mu~t :first be entered of 
record in the patent-otlice" is to permit a patent to is5ue to· the 
person who has the title to the ilrvention upon the records of the 
patl•nt-otlict'. This pm·posc is attained wlwn the patent rnns to 
the ultimate assignee of the invention. It is equally well attainetl 
when the patent runs to the inventor, or to the inventor's assignee, 
if, by force of an as!lignment on reconl at the time, the grant inures, 
all soon as the }Jateut issues, to the ultimate assignee. And inas
much as the grant runs to the grantee named in the }l:ltcnt and his· 
assigns, ancl operates, thm·efore, in favor of the ultimate assignee, 
to convey to him a record title as completely as if he ball been 
named in the patent, and as it is not essential that tbc grantee 
named be one who owns the i:wention when the patent issues, a. 

• 
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patent may be valill when issn<.'d to any assignee of record. Noth· 
ing in the language of section 4805 or other sections of the ]latent 
laws, implies that a patent cannot 1ro properly issued to any a~signee 
whose assignment is dnly rccordeu, when it can be done without 
impairing the rights of any other }lCrson havi~g a }lUramount title 
to the invention. Consolidated Electric Light Co. v. EJison Elec
tric Light Co., 25 Fed. Rcp'r, 719; 33 Pat. Ojf: Gaz. 1507. See 
also, Scluen v. Stockwell Self-Lighting Gas~Dumer Co., 1 fJ Blatehf. 
5l4 ; 9 Ji'ccl. Rep'r, :190 ; Read v. Dowman, 2 TVcill. rio1 ; U. S. 
Stamping Co. v. J cw<.'tt, IS Blatcllf. 46!) ; 7 Feel. Rep'r, SG9 ; Per. 
kins ·v. U. S. Elcctl'ie Light Co., 1!1 Blatchf. 308 ; 10 Fed. Rep'r, 
51:!. . 

In every case where it is desired that the patent shall issue to an 
assignee, the assignment must be recOl'Jed in the patent·ofiiee at a 
date not later tbau the day on which the final fee is paid. 'l.'he 
date of the recot·d is the <late of the receipt of the assignment at 
tiw office. E.1tles of Prac. No. 206. 

SO. Mum ancl on what Oath, Executor or Administrator 
may claim Patent. 

"\Vhen any person, having made any now invention or 
discovery for which a paV~nt might have been granted, dies 
before a patent is grantcc1, t.he right of applying for and 
obtaining tho patent shall devolve on his executor or aclmin· 
istrator, in trust for the heirs at law of the deceased, incase 
he shall have died intestato ; or if he shall have left a will, 
disposing of the same, then in trn~!t for his devisees, in as full 

• 

manner and on the same terms antl conditions as the same 
might have been claimed or cnjoycu by him in his lifetime ; 
ancl when tho application is made by such legal representa
tives, the oath or affirmation required to be made shall be 

• 

so varied in form that it can bo made by them. Rev. Stat. 
§ 4SHG. 

Numerous decillions have recognized the principle established by 
the statute, that the death of an inventor before a grant of lcttcl'!l 
patent docs not abate or impair his inchoate right, llllL it pailscs to 

• 

• 
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his heirs at la\V or devisees by a patent to be granted to his admin
istrator or executor, as trustee for the person entitled ; and tho 
trust declared by the law is implied ft·om the existence of the facts 
which create the trust. The principle embraces a renewal or reissue, 
and while extensions were allowed, included extensions. \Vood~ 

worth v. \Vilson, 4 IImo. 712; \Vilson ·IJ. Rosseau, Icl. G4G; Rubber 
Co. v. Goodyear, !l 1Vall. '188; \Vashburn v. GoulJ, 3 Stm·y, 122; 
1 West. L. J. 4 G5; '1 L. Rep'r, 27G; Wood worth v. Slwrman, 3 Story, 
171; '1 L. Rep'1·, 27!l; Woodworth v. Hall, 1 lVoo(lb. cf: 111. 
248; 5 Pa. L. J. 178; Brooks v. Bicknell, 3 .McLean, 250; 1 West. 
L. J. 11i0; Brooks v. Jenkins, 3 liicLean, 432; S. C., sub nom. 
Drooks v. Bicknell, 2 West. L. J. 11; Stimpson 'IJ. Rogers, 4 
Blatc!if. 33:l. There is no necessity that the patent should !n term:J 
t1eclare that it is granted to tlw representative in trust. Rubber Co. 
tt. Goouyear, supra; Stimpson v. Rogers, sup1·a. 

fil. Re11ewal of Application in cases of Failure to pay Fees 
• 

~n season . 

.Any person who has an interest in an invention or dis-
covery, whether ns inventot', discoverer, or assignee, for 
which a patent was 0rdered to issue upon the payment of 
the final fee, but who fails to make payment thereof within 
six months from the time at which it was passed and 
..tllowed, and notice thereof W!l.S sent to the applicant or his 
agent, shall have a right to make an application for a pat
ent for such invention or discovery the same as in the case 
of an original application. But such second application 
must be made within two years after the allowance of 
the original application. But no person shall be held 
t·esponsible in damages for tho manufacture or use of any 
article or thing for which a patent was orderetl to issue 
under such renewed application prior to the issue of the pat-

• 

· ent. ...<\nd upon th'J hearin:s of ron'Jwc~l applications pre-
ferred under this section, :::.bandonmcmt shall be consic1-
ered as a question of fact. Rev. Stat. § '1807. See ante, ~§ 

• 

• 

• 
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VI. ASSIGNMENTS, LICENSES AND OTHER CON· 
'fltACTS. 

82. Assignments of Patents. 

Every patent or any interest therein shall be assignable in 
law, by an instrument in writing; and the patentee or his 
assigns or legal representatives mny, in like manner, grant 
and convey an exdusive right under his patent to the 
whole or any spccifieu part of t.he United States. An 

• 

assignment, grant, or con vcyanco shaH be void as against 
any subsequent purchaser or mortgagee for a valuable con
sideration, "·ithout notice, unless it is recorded in the pat
Cilt-office within three months from the date thereof. 
Rev. Stat. § 4898. 

'l'herc arc three classes of 11ersons in whom the patentee can vest 
an interest of some kind in the patent. 1. An assignee : one who 
has transferred to him in writing the whole interest of the original 
patent, or an undivided part of such wl10le interest in every ])Ortion 
of the United States. And no one, unless he has such an interest 
transferred to him, is an assignee. 2. A grantee : one who has 
transferred to him in ":riting the exclusive right, under the patent, 
to make and use, and to grant to others to make ana usc, the thing 
patented within and throughout some specifiea part or p01tion o~· 

the Unit.ed States. Such right must be an exclusive sectional right 
excluding the patentee therefrom. 3. A licensee: one who has 
t.ransferred to him in writing or orally ~ less or different interest 
than either the interest in the whole patent, or an undividca part 
of such whole interest, or an exclusive sectional interest. Potter 
v. Holland, 1 Fish. Pat. Gas. 327. 

The monopoly granted by a patent is for an entii·e right: the right 
of making, using and vending the improvement. 'l'his right may 
110 assigned entire, for a limited territory only, hut cannot be split 
by assignment of the right to usc ana sell as distinguished from 
tlw right to make. Any instrument which purports to trnnsfl't' 
uuly the right to usc and sell, rescrYing to the patentee the right to 
make, can operate only between the parties and as a license merely. 
The legal right in the monopoly remains in the }l:ltentec, and he 
alone can maintain suits for an infringt•ment. Sanford v. :Messer, 
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1 Jlolme.~, 14~; Hill v. Whitcomb,li:l. 317; 5 Pat. Off. Gaz. 430; 
1 Bann. <£1 A. Pat. Gas. 34-. See post, 98. 

Upon the question how far in special cases a patent right may 
be susceptible of subdivision, sl•e 'Vhittemore v. Cutter, 1 Gall. 
429 ; Brooks v. Byam, 2 Stm·y, 52l'i ; lllanchard v. Eldridge, 1 

Wall. Jr. 337 ; Suydam v. Day, 2 Blatcl1f. 20; Pitts v. Hall, 3 
Blatchf. 201 ; Parker v. Haworth, 4 McLean, 370. 

Interests in patents may he vested in assignees, in grantees of 
exclusive sectional rights aml mortgagees, and in licensees. 1. An 
assignee is a transferee of the whole interest of the original patent 
or of an undivided part of such whole interest, extending to every 
portion of the United States. The assignment must be written or 
printed, and duly signed. 2. A gt·antee acquires by the grant the 
exclusive right, under the patent, to make and use, and to grant to 
others the right to make and usc, tho thing patented, within and 
throughout some specified part of the lTnited States, excluding the 
patentee therefrom. The grant must be written or printed, and 
tlnly signed. 3. A mortgage must be written or printed, and duly 
~irrncd. 4. A licensee takes an interest less thim or different from 

'"' l'il.lll•r of t.he others. A license may be oral, or written or printed, 
a:ul duly signed. Rules of Prac. No. 20~. 

All interests in a patent are assignable in writing, and a pnr
t•hascr thereof has a right to rely upon the title as appearing from 
the rceorus of the patcnt-oftice. A conveyance hy a party of all 
his property excepting such as is exempt hy law from levy :m<l 
sale under execution, will not pass the title to a patent, though it 
may operate upon a 'Chose in action for past infringement. Campbell 
v . • James, 2 Fed. Rep'r, 338; 18 Biutclif. 92; 18 Pat. Off: Gaz. 
1111 ; 10 Rep'r, 103; 5 Bann. ,t; A. Pat. Gas. 354. 

If a power of attorney is executed for the purpose of pro\:iding 
that a right in a patent may inut·e to the benefit of another, it is, in 
a court of equity, equivalent to :m as!>ignmcnt., antl is not revocable. 
D:w v. Candee, 3 Fislt. 9. 

83. Parties to Assignments. 

l~pon the death of a patentc(', the title to the patent yests in l1iH 
per~oual representatives. Dmllley ·c. Dull, 19 Fed. Rep'r 913 ; 
Pelham v. Edelmeyer, 25 Pat. O,(t: Gaz. 292 ; Hodge v. North 
)lissouri R. R., 1 JJill. 104. "Legal representatives'' in the 
vatcnt act means executors or aclministrators. Shaw .1.elief Valve 

• 

• 
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Co. v. Nc\Y Bedford, 28 Pat. OJt: Gaz. 283; IV Feel. Rcp'1·, 75!1, 
An administrator of a patentee may assign tho patent which hus 
hcen renewed in his own name ; o· gmnt an interest therein. 
Dl'ooks v. Jenkins, 3 McLean, 432 ; S. C., sub nom. llrooks v. 
I..:ickncll, 2 lVest. L. J. 11. 

A married woman, an infant, or a perso·n under guaruianship 
may take a patent as patentee or assignee. In case of an assi"n-

• b 
mont by such a. person, all that tho Umtod States law requires is 
that it shall be in writing so as to be rocOJ·Jed, but tho capacity t.o 
make it mnst bo found in tho State law. Fetter v. Newhall, 17 
Feel. Rep'r, 841 ; 2.3 Pat. Off. Gaz. 502 ; IG Rep'r, 360. 

Au assignee in insolvency or a rccei ver under State laws does 
not, by virtue of his general assignment ot· appointment acquire 
)'Mont rights issued to tho assignor. Alger v. :i\Iurt·ay, 105 ll. S. 
12G; Dick v. Struthers, 25 Fed. Rep. 103. Neither an assignee in 
insolvency nor a receiver can acqniro or pass a title to a patent, 
cxcL•pt by a written instrument, signed by the owner of the patent 
and duly recorded. Gordon v. Anthony, 1G Pat. O.tf: Gaz. 11 :J5. 
The title of an insolvent debtor to, or hi~:~ interest in, letters-patent 
for an invention, docs not pass to his assignee in insolvency. The 
patent net contemplates a written instrument, signed hy the owner 
of the patent, and duly recorded in the patcnt-otlicl', as Jl('Cessnry to 
ve:;t the lC'gal title in the purchaser. So !teld, of an insolvent assign· 
mont, made by a jnclgc of probate aml insolvency, undl•r the insol
vency law of :Massachusetts. Ashcroft v. \Val wm'lh, 1 llolme.~, 

1.>2 ; 2 Pat. O.tf. Gaz. 54G ; 5 Ji'is!t.. Btt. Cas. 528. But a court of 
(!quity may llireet the sale of the interest of ,an inventor in his 
I>atent, in order to satisfy a judgment obtainetl against him in a 
court of law (tho writ of C:.\ecution having been returned nulla 
bona), and for that purpose will require the patentee to make an 
assignment of the patent as provided in Rev. Stat. § 48!)8 ; anll in 
the event of tho refusal of the patentee to do so, will appoint a 
trustee with <1.uthority to execute the same. l\lnl'l'ay v. Ager, 1 

liiac!.:ey, 87 ; s. e 105 U. S. 120, \Vhere a patent has been trans
ferred by the patentee in fraud of his creditors, a creditor's snit 
may Lc maintained in a United States cit·cmt court, by a jtttlgment 
ereditor whose judgment was recovered in a State court, to subject 
the patent right to the payment of his judgment; the citizenship 
of the p:ntics ~ml the amount in demand being such as to give tho 
e:rcu:t eourt jurislliction. Gor1·ell 1J. Dickson, 26 Peel. Rep'r, 4iH • 

• 

• 
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As a gcocml rule, an assignment of an interest in a.' patent must 
be in writing, {QI' the reason that stwh transactions arc required to 
be recorded. Baldwin v. Sibyl, 1 Cl{ff. 150. 'l'hc statute author
izes assignments only in writing, ami tho legal ownership can be 
acquired only by written instruments. Jordan v. Dobson, 4 l!'i.~!t. 
232; 2 Abb. U. S. !lfl8. A conveyance of a right under a patent, 
of a character to create an intorm•t in the patent itself, must be in 
writing; though a license to nmkc and usc a machine need not be 
in writing, as it need not be recorded, an-:1 conveys neither an iutel't•st 
in the pateut itsel.f, 1101' a powc1· authorizing n. thinl Jlerson to eon
stl'llct the patented invention. lJaltlwin v. Sibley, 1 Oliff. ll'O. 

The execution of an assignment hy a corporation am] by S., 
president., was lwld, to be a gootl (~xecution by S. fo1· his iudivitlual 
interest. Camp hell v. James, 17 Blatchj: 42 ; 4 Bann. tt; A. Pat. 
(}as. 456; 18 Pat. O.tf: Gaz. 970. Sec reversal, 10! U. 8. 357. 

Unde1· tho New York statutes, a!lsignments of patents tluly 
acknowledged before a notary nrc sutliciontly proved ; tho COlli· 

plainant need not prove the signatures of the assignors. Houghton 
11. Jones, 1 lf~tll. 702 ; New York Pharmical Association v. 'l'ilJen, 
2:J Pat. Off: Gaz. 272; 14 Fed. Rep'1·, 740; 21 Blatellj: HIO. A 
certified copy of an uunclmowlcdgcd instrument recorded in the 
patent-office, purporting to be a duly executed assignment of a 
patent was ltel<l in a suit for infringement, sufficient proof of 
assignment, in the ahsence of countervaling testimony. Dederick 
v. Whitman Agriculttll'al Co., 26 Fell. Rep'r, 763. In general, a 

' certified copy of an ast>ignmcnt from the llatent-oflico is prima facie 
evidence of the genuineness of the original. Lee v. Blaudy, 2 Fis/i. 
8!1; l Bond:, 361. 

Where there is t·eason to doubt the construction of an assign
ment, its language should be taken against the grantor, as he is 
chargeable with any obscurity in this respect. Smith tt. Selden, 1 

Blatclif.. 475; ~hy v. Chaffee, 5 Fish. Pat. Gas. 1GO ; 2 IJill. 385. 

Validity. • 

An assignment of a patent ID!l.Y be made as well be foro tho issu
ing of tho patent as afterward. 'fho thing to be assigned is not 
the mere }larchmont, but the monopoly conferred the right of 
property which it creates; and when tho party has acquired an 

• 
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inchoate right, an assignment of lt i:~ IC'gal. Afler tho patent has 
l1Ucn issued no new assignment is necessary ; the legal right to tho 
monopoly aml tho p1·opei'ty it created is ,vested by operation of tho 
assignment in the assignee. So lteld, when the assignment has 
lH'ell rC'conled before ths patent issued. Gayler v. "Wilder, 10 
Ili.nv. '! 77, 4!J:l. Sec ante, Jl. llO. ' 

If an assignment is duly made, the motive for making it is not 
m:ttl•rial. The legal title passC's to the assignee, who may maintair 
l'llit for infringem~nt without joining the patentee. Sit.Jbcrt Cylin. 
th•I' Oil Cup Co. v. Phillips IJnbricator Co., 10 Fed. Rep'·r, G7'i. 

An assignment of all the grantor's interest in cer.tain letl!!l'll 
pat1•nt, "except a number of coanties heretofore conveyed,'' is not 
void fm· 1mcet'tainty because the counties reserved arc not nmm•d. 
Th•:v may be i11tlcntific<l by extrinsic evidence, or bv averment in 

• • • ol 

J>ll~atling not tra\·ersetl. \Vashburn, &c. 1\lanllf. Co. v. llaish, 4 
.Fed. Rcp'7'1 fJOO ; 1 o JJiss. G5 ; Hl Pat. O.f]: Gaz. 17a. 

An instrument purporting to be an al-':;igmncnt of an expired 
patent can have no otieration as an assignment. lJell v. l\leCnl· 
Iough, 1 Fish. Pat. Ca$. 280 ; 1 lJond, 1 !l-1-. 

Delay in making nn nssi~nmcnt of a vatcnt after an agreeme-nt 
to sell, is not, of itself, cvi1lenec of ft':ltlll. 'l'roy Iron, ~~.:;c. F:wtory 
v. Corning, IlJI,m. 1 !J3 ; rev'g 1 lJl!ltcll.f: 46i. 

Whet'll a pcr.;;on, fel·blo in mind and body, nnu incal):t.lJ!e of l'Xl'l'· 
cisin~ control over hi:-J property, or of managing it in a prndt•ut, 
carefnlm:mncr, or of making any contract with reference thereto, 
was unduly influenced to pm·chasc an interest in a patent-right of 
tluulJtfnlutility, and in consideration therefor to assign not<'s atal 
a mortgage on real property to the defendant, it was held that such 
assignment was void, aml trnu~fened no title to the nssi~Itet•. 
Coibnm v. Van Velzcr, 11 Fed. Rep'r, 'i!l5 ; 3 .1llc C1'W'!!. G50. 

Parol evidence of ft·audulent representations in obtaining an 
:-~~signment of a patcut, is admissible to imp<'ach the instrument. 
Day v. New England Car Spring Co., 3 Liv. L . .J1Ia[J. H. 

An assignee of a patent was/:elclnot rclien•ll f1·om tuc payment 
of royalties to his assignor because of a!lcgcll fmud in withhohling 
the fact that another patent, aftcrwanl adju<lgetl invalid, con-rctl 
a part of the invention. Shaw v. Soull•, 20 Feel. Bep'1·, 'i!lO. 

' 
-
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SG. lVhat Property of Interest passe3. 

A patent i::~ :1. triple right; it inchHlcs to make, to nse nnu to sell,. 
the patcnte1l invention. .A1lams v. llnrkc, 17 JV(tlt. 4u3 ; Dorsey 
Hake Co. t•. Bt·atllcy l\hnnf. Co., 12 Blatc/1}'. 202 ; 1 Bann. J) A. 
:S:lO. A patentee may grant to another the right to make, O\' to 
mako and sell fol' usc here, :Ulll retain to himself the cxdnsivc right 
to make nllll st>ll fm· export, or use in other <:ouutries. Dor:,;cy 
H. I L Hake Cu. v. Hr:ulle_y l\I'f'g Co., ~upra. A patentee has the 
exclusive right to make, usc and vend the llevh.:c patented, and it 
is his privilege to gmnt the cxdusive'right to make to ouc person, 
to use to another, m11l to veud to another. Steam Stone Cutter 
Co. 1'· She!Jon, 5 Fish. 4 77 ; 10 Blatcllj'. 1 ; Adams v. llurkt•, •lo 

Fisll. 302 ; 1 Jlolnws, 40; 1 Pat. 0./t: Gaz. 282 ; Diclmell v. 'l'o1ld, 
u JllcLean, 23(). A F:.ttcntco may convey tho right to make ~o as 
to incltalo tho right cithct· to sell or use. lie al:;o may couH•y the 
right to usc so as to imply the right to sell. Tho eircumstanl.!e~, 
nature, antl terms of each grant •must dccido tho constnwt.iou. 
WoOtlwot;th v. Curtis, 2 ll'oodb. <f: .Jl. 524. A grant of an t•):cla
sivc right to mnkt', usc, and vend patented articles withia ct·rt:dn 
t~rritory, confer~ the right to make and vend within saill tcnitot·y 
for m;e elsewhere, nU<1 any person who manufactures f:laitl machitw~ 
within said tcrrito1·y without tho consent of the grantee, infriuge~ 
l1is right, aithough tho machinl's may neither he sold nor u~t·d 
within snitl district. Jenkin~ v. Greenwald, 2 Ft.'slt. Pat. Uas. :Ji; 
1 Bond, 128. Sec ante, 91. 

A dectl by a patentee of an inv<mtion, conveying all tho right, 
title null interest which he has in the said " invention," as sccuretl 
to him by letters patent, and also all right, title and interest which 
may be sccnretl to him from time to time, tho same to be held hy 
the assignee for his own usc nntl for that of his lecial rcprescnta
ti\'{$, "to the fn1let11l of the term for which said letters patent are 
or may be gt•ante<l," was held to carry tho ent~re invention nm1 all 
alterations nnll improvements, and all patents whatsoever, issued 
and extensions alike, to the extent of tho territory specified. Rail
roau Co. v. Trimble, 10 lVall. 3G'i. . 

An assignment u1111er a specific patent docs not authorize the 
assignee to usc subsequent improvements, although th'Jy may ll:tvc 
been invented and attached to tho original tlcviec. at the time the 
transfer was cxecntl'<l. AmP.rican Ili1ll• antl l,<'ather Company ·v. 

• • 
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American Tool & Machine Co., 4 Fislt. Pat. Cas. 284; 1 Holmes, 
503. 

An assignment by tbo inventor, of a patent, together with the 
right to improvements to be subsequently invented or patentNl, 
does not include a later patent where the con~truetion and mode of 
operation are substantially different. Stebins Hydraulic Elevator 
Mfg. Co. v. Stehins, 17 ·Pat. Off'. Gaz. 134~ ; 1 Feel. Rep. 445 ; 
5 Bann. & A. Pat. Cas. 1 !l\J. 
• The sale of an "invention" carries with 1t tl10 exdu~i\'c rigbt 

to all present or future patents by the same inventor for the partic
ular invention sold. Harnmoml v. IInnt,.4 Bwm. <t: .A. Pat. Cas. 
Jll. 

The inventor is vest.etl by law with an inchoate right to tho 
exclusive use of l1is device which he may perfect by proceeding as 
prescribed by law. An assignment of his whole interest is t>qnally 
within the act, whether made before or after the patent is issued, 
If made before the issuing of the patent, it transfers tbc legal titlo 
to the asHignce, although the patent afterwards issues to tbe inven
tor. Gayler v. 'Vildcr, 10 JlUlo. -1-77 ; Rathbone v. Orr, 5 .McLean, 
131 ; H.ieh v. Lippincott, 2 Fisl~. Pat. (}as. 1 ; Herbert v. ALbms, 
4 ll/as. lfi. 

Refusal of as~ignee to perform conditions subsequent, cannot 
revest the title to the invention in the assignor ; his remedy is 
action for damages. l\Iallory v. ::\lackaye, 22 Pat. OjJ: Gaz. ll·J5 ; 
12 Feel. Rep. 328. 

The asHignmcnt of a patent docs not carry with it a transfer of 
the right to damages for an infringement committetl before such 
assignment. Moore v. l\Iarsh, 7 lVall. 515. 

Patent standing in the name of one partner, docs not pass by 
assignment of the "firm property." Me Williams l\lauuf. Co. v. 
Blundell, Z2 Pat. O,tJ: Gaz. 177. 

Two persons owning exclusive patent rights covering different 
territories, desiring to effect a community of interest in the whole 

. }H'opcrty, conveyed the rights to a third person as trustee, author
izing him to sell rights, grant licenses, &c. It was helcl the legal 
effect of the instl'llmeut was to make the trustee their agent, to 
cal'l'y out their joint instructions. Ladd v. Mills, 22 Blatclif. 242 ; 
20 Fed. Rep. 7!!2. 

An assignment of a patent to an assignee in trust, gives him the 
legal title. Campbell v. James .• 17 Blatclif. 42; 4 lJann. <t:: A. 
Pat. Cas, -l-5!l ; lB J>at. OjJ: Gaz. !l7!J, rev'J, 104 U. S. 357 • 
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'Yhctber one of two persons holding a patent as trustees, aflmin
istmtors, or the like, can assign it, acting alone, sec Barker v. Stowc, 
11 J!ecl. Rep'r, 303 ; 22 Pat. Off: Gaz. 258 ; Wintermute v. Hl!d· 
ington, 1 Fish. Pat. Cas. 239. Under a conveyance of the cntit·e 
legal title to patents to joint truRtees, with full power to dispose of 
them at their discretion, the joint deed of both is required to con
vey any title to, or interest in, the patents. \V cs!cott v. "r ayn\J ' 
Agricultural Works, 11 Fed. Rep. 208. 

81. Rights of tlte Parties ,z:n other Respects. 

An assignment of an exclusive right to make, usc and ve1Hl to 
others a patented machine within a certain territory only, docs 1wt · 

1)rohibit the assignee from selling elsewhere, out of the said toni-
tory, the products of such machines. The restriction in the assigl:· 
mont applies solely to the using of the machinl', and is no restril'-
tion as to place of the sale of the JH'(Iduct. Simpson v. \Yilson, 4 

IIow. 700. 
An assignee of a patent taking with knowledge of an existing 

agreement by the assignor licensing others to make and sell the 
patented article, is bound by such agreement, and may be restraincll 
from violating negative covenants on the part of his assigno1· con
tained in it. Hapgood v. Rosenstock, 23 Feel. R(1h, RG. 

The ass:;ignee of all the right, title and interest of the pntenll'C 
in his invention and patent in a Rpecificd tenitory, without any 
restriction upon his right to vend in said territory, may, as opposPtl 
to the rights of a subsequent assignee for other territory, lawfully 
sell the patented article within his own tenit.ory, without n·stric
tion or condition. l\IcKay v. \\r oostcr, 2 Smvyer, 373; 3 Pat, 0.!1: 
Gaz. 441; 6 Fish. Pat. Cas. 375; 6 Am. L. '1~ 160. 

A grantee for a specified tcnitory cannot be restrained from 
allvertising and selling within it merely because the purchasers may 
take the patented articles outside. Hatch v. Hall, 30 Pat. OJ!: 
Gaz. 1096 ; 22 Peel. Bep. 438. 

The sale of a patent-right creates an implied warranty as to 
title, growing out of the sale itself, and draws to it any aftt••·· 
acquired right of the warrantor. Even if the patent be invr.!id, t.he · 
warrantor may be estopped from using the thing sold, within the 
territory for which he sold his allt•getl right. l•'aulks v. Kamp, 3 
Fed. Rep'r, 898; 17 Blatcl1.f: 4~2 ; 17 Pat. O.tt: Gaz. S.H ; 0 Rep'r, 
304 ; 5 Bann. cf; A. Pat. Cas. 73. The assignee of a patent has 
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the right, as 'against the assignor, to manufacture under tho patents 
though it lw voi<l as to the rest of the world ; null cannot be pn•
clutlccl, by reason of an older patent, control of which is procured 
l1y the assignor, from exercising his rights under the assignment, 
Uunan v. Bul'llsall, 20 Fed.· Rep'r, 835, Tho warranty of tith1 to a 
patent., o1· tho right to a wal'l'anty, draws to it any aft<.•r-acqnireu 
right or title of the warrantor. .1b. 

Assigneps of a patented invention arc not concluded or estoppctl 
by the statement made by theh· assignor, in his application for the 
pntcut, of the date of his invention, from 1woving (on a question of 
interfering patents) that tho true date was earlier. Union l'apcr 
lbg Machine Co. v. Crane, 1 Ilulmes, 42() 1 6 Pat. O,tf: Gaz. 801. 
A license to use a patlnlt contained a proviswn that it should uot 
be transfern•ll without tho consent of the licensor. It appeareil 
that after an assignment, without eonst•nt, the asl:iignec of the 
I icensor ma<le n. settlement and recei ve<l royalties from the assignees. 
It was lwld, the al'signee was estoppe11 f1·om mging the in validity 
of the transfer. llloolllPI' v. Gilpin, 4 ],..'ish. Pat. Cas. 50. If one of 
several joint patentees assigns to a thinl}1CI'son, the estoppel on tlw 
assignor works a lict•nsc to the assignee to usc the patent, and the 
joint owtwrs mm;t look to the one who assignc<l, for an a.cconntiug. 
Curran 1'. Birdsall, 20 Ihl. Rep'1·, 8:35. One of two owners in COill·· 

mon of two patents, one of which was for an improvement on tlw 
other, granted his interest io the later patent to his associate, in 
consideration of the latter's assignment to him of the earlier patent. 
It was fteld, that he who thus became sole owner of the earlil•r 
patent was estoppetl from cllJ.iming that the later one was an 
infringement upon it. Rumsey v. Buck, 20 .1/ed. Rep'1·, G!l'i. 'l'he 

assignee of a patent stancll:i in full privity to a decree for infringe· 
mcnt obtained by the as::;ignor (Dayton v. 'Vright, 11 Put. fUt: 
Gaz. l!l7) ; and iii estopped by one which binds his a.s:;ignur. 
Pennington ?l, IInnt, 20 Fed Rep'1·, 1 !l5. 

The legal title to a. patent will prevail over the eqnit:\ble tith·, 
unless tlw rights of the holtler of the legal title were acJcluiretl with 
notice of the ecptities of the one in whom the erptitable title wa~. 
Davis Improvc<l \Vronght-iron \Vagon Wlwel Co. v. Davis 
'Vrought-irou ·wagon Co., 20 Fed. R111'1·, 6!l!l. 

One who took an assignment of the rights in litigation of a 
dcfcm1ant in an action for violating a }latent, pemling a.n ap}lli
cation for an injunction, was lteld; to have no other or higher 
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1·j .. !1ts tlum his assignor, ami nol to he t•ntitlcu to be deemed an 
0 

iuJcpcnc1cnt infringe1·. Parkhurst v. IGnsm:m, 2 Blatclif. 78. 
An assignment of n.lt int<'l'el.'1t in a patent, Fas lteltl to have dis· 

soh·cd the p:u tnership for working it. P,nkhurst v. Kinsman, 1 
JJ!a:c!if. ·1-SS ; 8 N. Y. Le,IJ. 0!1s. 140. 

"rhcrc an as!'ignmcnt of a right ttTIIlct· n. p:ttt'IJt refers to the 
• 

p~.tentell improvement ns bein;; in U::lO hy n. certain party, such n•f· 
cr~nce is express information to the assignee of the fact of such uFc; 
:~t:<l, t!tc party refrl'1't.'<1 lo being in posses:<ion to t!w cxtt.•ut of Rnch 
u~t·, ma:h possess.ion h; constructive uotiec of the claim of right nlllh·r 
y;!Jieh t !w pos:>cs~ion aml u:;c nrc had. P1·i:n~ v. Dmmlon l\Iannf. 
Co., IU JJlutchj: 453 ; •lllow~. d'; A. Pat. Cas. :li9. 

No guaranty of title it~ binding ngain~t the setting up of 
unfoundc~t claims. So lwld of a patent. S!u1.w v. Soule, 20 Ji'.;d 
Rep'r, 7Dil. 

"'hore, t ln·ough several assignment~, an indi \' it.lual lJccomcs t !:t: 
owner of a mtmber of distinct l)atcnts, hi3 rights are uo grL~:ttt·l' 

th:m those of his a~signor:i respectively. Washblll'n, &c. ~ba:1l'. 

Co. v. Griesclw, IG .Fhl. Rep'1', GG9 • 
• 

\Vhen a patent hn.s been assigned upon conllition of re-a:;~iga-
mcnt umlet· certain contingency, the court will decree a rc-tran:;l'l'l' 
when the contingency arises. Amh·ews v. l•'ielding, 20 F'ed. Rep'r, 
10•> 
~u, 

S'.l. lll:wtra!ive. C,"t33:J clctenninin:; R:)?ds ttrd3r Pttrticula1· 
.Assignments. 

An assignment expressed to rnn "to tho full end of tho term for 
which letters patent at·e or may he granted," includes reissue~, 
rcncwnls, and cxtensiom. Hailrond Co. v. Trimble, 10 1Vall. 3G7 ; 
Hnggks 1J. Eddy, 5 FMt. Pat. Cas. 51:; 1 ; 10 Blatchj: 52 ; Thayer t•. 
Wale~, 5 Jri's!t. 448 ; !'helps v. Comstock, 4 J1IcLcan, 3.la ; Case v. 
H.c>dtidd, 4 JllcLean, 5~u ; Gear v. Holmes, G Fish. 595 ; Emmons v. 
Slathlin, !) Pttt. O.!f: Ga.~. a52 ; 2 Bann. d'; A. Pat. Gas. 199; Goou
yeat· v. Cary, 4 Blatchj: 2 71. 

An assignment of a rc·isstted patnnt, transferring to the assignee 
all the right, title and interest which the patentee Las "in the 
&aiol invention and letters patent," &c., was lteld, to transfer an 
cxtl•usion n.nu renewal notwithstn.nuing the patent was reissued 
suusl•qneutly to the as:;ignmeut. Nicholson Pavement Co. v. J en· 
kin~, 4 Wall. 452. 

• 

• 

• 
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T. transferred to S. all his right, titlo and interest ·in a patent, 
and afterward transferred to D. all his right, titlo and inte1·est in 
the same patent. Subsequently S. transfcrrNl to '1'. all the interest 
'1'. had conveyed to him. It was held, that D. acquired nothing by 
the tran~fer to him, and that such transfer to '1'. did not inure to 
the henciit of D. so as to pm·fcct his title, Perry v. Corning, '1 
.Elate/if. 195. . · · 

A. and B., general owners of :1 patent, except for certain coun
ties in Michigan, united with C., the owner of those counties, in 
appointing B., their attorney and aglmt, to sell the patent improve
ment in whole or in part. In a conveyance of a right to manufac
t nrc and sell in Chicago, Ill., the agent signed the names of A. and 
l :., but not Q. It was held, that U. had no interest in the tenitory 
conveyed, and that he need not join in the grant. May v. Chaffee, 
b Ji'i.11lt. Pat. Cas. l 00. 

An agent cmployell to sell, having secretly purchased from the 
owner, and afterwar!l sold the invention at considerable ndvanee, 
i.; deemed a trustee for the principal as to the surplus realized, and 
he cannot re-acquire the rights and compel his employer to accept 
them. Jeffries v. Wiester, 2 Swoyer, 135. 

D. applied, in August, 186G, for a patent for a hall!l-mirror, anll 
at the same time for a patent for "a brush in which the bristles arc 
inserted through a perforated plate, or holder, imbedded iu a com
position or cement of any suitable substance, as described, which 
cement shall, in common with a Lase-piece and stiffener of metal, or 
other material, form the back and handle of the brush, substantially 
as specified." The back of the hand-mirror, fo1· which a patent was 
applim1, was to he substantially of the same constmction as the 
hack of the brush. 'Vhile the applications for Loth }ll\1 ents were 
pending, D. assigned to a corporation all his inventions "in the 
manufacture of composition brush-backs aml handles, with suitable 
strengtheners," and all applications for a patent "therefor," and 
certain apparatus, used by him "in saiu manufacture," with all his 
useful information "for making and selling sai<l composition brush 
backs and handles," "meaning hereby to transfer" all his rights 
"to the manufacture and sale of said composition brush-backs and 
handles.'' It was !tcld, that this was only an assignment of the 
brush-lmck, and of the application for the brush patent, and ditl 
not carry a right to the invention of the hand-mir1·or. Clark v. 
Scott, 5 Fislt. Pat. Cas. 245. 

The expression "right, title, and mterest" contained in an 
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nsstgnmcnt from a person holding under the ]l:ltl'ntce, is enough to 
J>Ut the assignee on inquiry, and to charge him with notice of what 
such inquiry, if made of the tirl!t grantor, would have Jisclosed, 
Unmilton v. Kingsbury, 17 Pat. Off: Gaz. 847; 5 llann. & A. Pat. 
(}a.~. l&i ; 17 JJlutc!lj: 4GO; 4 Fed. Rep. 428. 

• 
t;. and R, patentees, executed an agre<>ment, sale and gmnt toR 

of "the said invention and letters-patent or extensions to be hcre
aftl'l' obtained on. account of said invention," and containing certain • 
convcu:mts an<l agreements of quiet enjoyment of all rights under 
the patent so assigned, and not to make or sell, 01~ cause to be made 
or sold any other machine for the purpose to which such }>atentcd 
machine was applicable. Subsequently S. and L. took out a patent 
:uul obtained a reissue thereof for inventions of the same ch:wacter 
antl purpose of that des(}l·ibed in the sale or assignment to ll., and 
brought suit against tho plaintifft~ herein, who wcro the tmn•hascrs 
and assignees of ll.'H interest. It was lteld, that the title of S. and 
J,. must be held to he only in trust for B. and his assigns, 150 far as 
the letters-patent of the United States embraced any inventions 
made by S. before the conveyance to B. nnd incorporated in the 
ngrecruent of sale and grant. to ll. by S. and ~. Emmons v. 
Sl:u1din, fi Pat. Qtf: Gaz. 352. 

A patentee granted to V. tho exclusive right to construct and 
usc and vend within a certain terl'itory, ton planing, tongHeing and 
grooving machines, and the grant declared that V. was to enjoy an 
exclusive usc of the patent within said territory, limitcll to said ten 
machines ; :md afterward the patentee granted to K. the exclusive 
right under the tmtent of making, using and vending, within the 
same territory, moulding planiny macldnes. It was held, that tho 
grant first made to V. conveyed the entire interest of the patentee, 
ana that tho subsequent grant to K. was void. Ritt.cr v. Serrell, 
2 .lJlatclif. 370 • 

• 
An inventor causl'd a patent to be granted to himself and two 

others under :m agreenwut to that ciicct, and that they should 
have the exclusive right to manufactm·o :mJ. sell, until the patent 
expired. I~:.tcr, he caused a patent to issue to himself alone, aml 
aftcrw:ml assigned it to the complainant. It was ltcld, that the 
legal title to the last-mentioned }JUtent was in the complaiu;mt. 
Graham v. 1\IcCormick, 5 Baun. & A. Pat, Cas. 244. · 

An assignment of a patent, paid fol' partly in cash autl Jl:ntly 
by several notes, coutainetl a condition that the assignment shouhl 
be void if the assignee failed to pay any one of the notes within ten 

• 

• 
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d:tys :-.fter it was due. It w:ts lzdd, that a failure to pay a number 
of the notes l:lst due workeu 11. forfeiture of the assignment, so as 
to make a license grantt•d by him after such failure void. Abbett 
v. I .. nsi, 5 Bam~. d) A. Pat. Cas. 38; 3 N. ,J. L .• T. 47. 

The sale by a patmtec, for a term of year!'l, of the exclusive 
J i~ht in :t patent, reserving scrt.ain shop-rigllts, docs not debar him 
from bringing snit ag:tinst a third party for infringement, as he 

, ha;; a lwrwlicial interest in the right sccUI'ed by tho patent. Still 
v. Heading, 20 Pat. O.tJ: Ga::.. 1025 ; D Fed. -R"p'r, 40 ; 4 WooclJ, 
:H5. 

8!). Re~01·ding. 

Fur the statute on this subject, sec ante, pp. 93, 94. 
No instrument wiil be recorded which docs not, in the juilgment 

of the commissioner·, amount to an assignment-, grant, mortgage, 
lieu, iucnml.11·ance or license, or affect the title of the patent or 
inYcntion to which it relates. Rules of Prac. No. 204. 

Assignments whicll arc made conditional on the performance of 
<:l'l'l:tin stipulations, as the payment of money, if recorded in the 
o:licP, arc n•ganlctl as ubsolute assignmcntl!, until canceled with 
the witten consent of both partie~, or· by the dl•crec of a compe
tent court. 'l'he ollicc has no mcaus of determining whether such 
conditions have been fulfilled. lrl. 205, 

The receipt of assignments is not generally acknowledged by 
the oflicc. '!'hey arc recorded i u rt>gnlar onler as promptly as pos
siLle, aml then trausmittctl to the pcr·sous entitled to them. Id. 
207. 

An assignment to an a~::~ignec in bankruptcy, of all patents 
owned by the bankrupt, i:-~ not I'C'}Ilir·e,l to be recorded. Rev. Stat. 
§ 50-Hl, vests 1)atcnt-rights at once in the assignee. Prime v. 
Brandon Manuf. Co., 4 JJann. cf; A. Pat. Uas. 370 ; 16 Blatclif • 

• 

453. 
As between the particfl, rceonlil!g i:-; not necessary. The effect 

of the statute is that as again~t a suLsctpwnt purchaser from the 
patentee, for a valuable cousidcmtion, acting in good faith aml 
without notice, the assignment, if umccorded for three montl1s 
from the time when it was made, is invalid. Perry v. Corning, '1 
Blatclif. 105 ; Hall v. Spcet, 1 P/tt.sb. 5 l:J ; 0 Pitts. Leg. J. 403, 

llnt an unrecordeil assignment of all the grantor's right, title, 
anJ. interest, in and to a ccl'taiu patent, is good as against a subsc-
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q:wnt rcm,l'lhld assignmen~ made ~y the same grantor to a purchaser 
hal'iug uoti<:e of the prcvtonl:l nsstgnment. Ashcroft v. \Valworth, 
1 Jlulmes, 152 ; 2 Pat. O,tt: Gaz. 54G ; 5 Fish. Pat. Gas. 528. So 
nll r:t;rccmcnt which operates as a transfer of :l.Jmtent is good as 
a•rainst the patentee and those who purchase with notice, though 
n~t n•conletl. Continental \Vim1mill Co. v. Empire \Vindmill Co., 
4 Fislt. 428 ; 8 Blatchf. 205 .. 'l'he subsequent assignment may, by 
its mere terms, give notice of :1 prior one ; thus it has been held 
that a conveyance of "all my right, title, ::md interest in antl to" n. . 
patt,nt, though properly recorded, docs not include the right for 
tcnitory covered by n. prior conveyance, although the prior convey· 
::mce was not recorded in the patcnt-ofliec. Turnbull v. \Vcir Plow 
Co., 14 Fed. Rep'r, 1 OS ; 0 Bis.~. S'H ; 23 Pat. OJ): Gaz. 01 ; 5 
JJann. cf: A. Pat. Cus. 288. A pmchaser has the right to rely 
upon the apparent record titlt>, :.;o long ns he nets in good faith; he 
mn8t, however, have parted wiLh :t consitlcration large enough to 
make it inequitable for him to he required to give np the 11ropert.y 
to one who has not the apparent lt•gal title, and this consideration 
should be set forth in amount., in a plea setting forth the title. 
Sccombe v. Campbell, 211hZ. Rep'1•, 3.57 ; 18 Blatclif. 108; 0 Rcp'r, 
70S ; 5 Bann. tf: A. Pat. Cas. 'E!O. 

'l'hc term of three months is met·el y <hrcctory ; any subscq•.tent 
rcconling of :m assignment of a patent will suflice to Ycst the 
assignee with title except as to intermediate lJ011a fldc purchasers 
without notice. Pitts ·v. \Vhitman, 2 Story, GOO ; Drooks v. Bymn, 
2 Story, 525 ; Boyd v. 1\IcAipin, 3 J1fe Lean, 4~7; Case v. Retllicltl, 
4 J1lcLean, 52G. An<l with ruspeet to the aHsigntnPllt of an inven
tion, recording at any time before the h;suing of the patent i::~ snlli
cicut. Gay v. C01·neil, 1 Blatclij: 50(j, 

\Vith l'CS}>cct to an assignee'R.right to maintain snit, it is not 
complete until he has recorded his m;s·;g:nmcnt. \Vyeth v. Stone, 
1 Story, 273. But the faet that the rccon1iug docs not take place 
till after suit commcnecll does not defeat the suit. Pitts '!J. \Vhit· 
man, 2 Sto1·y, GOO. An<l a conveyance, made nfter the patt>nt has 
expired, of the mere right to sne for infrmgenwnts which were 
committed during its Eft~t imc docs not need recording. Gear v. 
:Fitch, 1G Put. Ott: Gaz. 1231. 

T!lC statute as to !'('Cording assignments does not cxt~llll to 
licenses (Drool>s v. Hyam, 2 St01·y, 525 ; Chambers v. ::5mith, 5 
Fi~h. l'at. Oas. 12 ; P:m·ington v. Gregory, 1 Id. 221) ; anu n. pur
chaser vi t.hc 1·ight granted by one snch, which il'! reco1·dell, tnkes 

' 
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subject to others which may have been executed eotemporaneously 
with it, but were not recorded. Hamilton v. Kingsbury, 17 
Blatclif. 264; 17 Pat. O.tJ: Gaz. 147; 4 Bann. &; A. Pat. Cas. 615 • 

90. lF'hat is a License . 

A license is the mere right to use the itivention ; ana is nuithct· 
an assignment uor a grant within the meaning of Rev. Stat. § 4028, 
·wooster v. Seitlenburg, 10 Pat. O.ff. Gaz. 2-!4. 1'hc transfer only 
of a right to usc and vend the invention for limited purposes in spe· 
cified places, is not a transfer of an undivided part of an entire 
patent, and the transferee is merely a licensee. Gamcwell Fire 
Alarm Co. v. Drooklyu, 14 Fed. Rep'·r, 255 ; 22 Pat. Ojf: Gaz. 
1970; 15 Rep'1·, 40. 'l'l10 construction and usc of a device, with 
consent of the inventor, before application for patent, operates as a 
special license to continue to use the specific thing. Magoun v. N. 
E. Glass Co., 3 Bann. <tJ A. Pat, Cas. 114. 'Vhile employment to 
invent and perfect machinery for a particular purpose will operate 
as a license to the employer, it will not of itself confer upon the 
employer any legal title to the invention or to the letters pateut 
protecting it. Whiting v. Graves, 3 Bann. &; A. Pat. Cas. 22:!; 
13 Pat. Ojf: Gaz. 455 ; Wilkens v. Spafford, 3 Bann. & A. Put. 
Cas. 274 ; 13 Pat. O.tf: Gw:. G75. 

An agi·cemcnt by which a patentee conveys to a grantee the 
exclusive right to make and venJ the thing patented, within a cer
tain territory, reserving to the grantor the right to make ancl sell 
within the same territory, is not an a~signment of an exclusive inter
est in the patent, but is only a license. Gaylor v. 'Vildcr, 10 IIou;, 
477. S. P., Sanford v. l\Iesscr, 2 Pat. O,tJ: Gaz. 470; 5 Fis!t. Pat. 
Cas. 411 ; Theberath v. Celluloid :Manuf. Co., 3 Feel. Rep'r, 143; 
10 Eep'r, 32G ; 5 Bctnn. & A. Pat. Cas. 507. 

An exclusi\·c right to u:>e, within a specified territory, a pat
ented acid in making self-raising flour, and to usc and sell the flour 
so made within such territory, was held, (under 5 Stat. 121, §§ 11, 
14, in force at the time the right was granted), to be a mere per
sonal license, and not an assignment or grant of an exclusive right 
which would go to executors, administrators or assigns, in the 
absence of express words showing au intent to so extend it. fCit
ing 10 How. 477, 404; 13 How. 1ll3, 41G; and distinguishing 10 

lleisk. 322.] Oliver v. Rumford Chemical Works, 109 lJ. S. 7fl. 

A patentee, in consitleration of weekly payments, assigned and 

• 
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released all his rigl1t, title and interest in the patent, so far only as 
to ;11cluJe the exclusive rigbt of manufacturing and vending for n. 
tenn of years ; and stipulated tlmt in case of default of payment 
the patentee shonltl have tho t·ight to claim aml talw back the inter
est. It was lteld, that this agreement conveyeu no interest in the 
patent right, but amounted to a mere license with a limitation or 
condition as to its contiunancc. Armstrong v. IIanlcnbeck, 3 .N~ 
Y. Leg. Obs. 43, 

Where A. erected, on his own premises and at his own expense, 
a lllachinc, the invention of B., autl B. then leased the machine of 
A. for a term of years, covenanting to tlt•liver the same to A. at the 
end of tho term, it was lteld, that this amounted to !1 license or a 
consent in writing (un:lcr the patent art of 1700, § 4), to usc tho 
machine after the encl of such term. Keutgen v. Kanowrs, 1 lJ~tsh. 

108. 

01. Presumption or Proof of a Lkenso. 

Licenses are not required to be in writing, neither need tho 
nmonnt of fee be shown by writing ; the whole may bo shown by 
parol. W'ooster v. Simonson, 28 Pat. OjJ: Gaz. 918; 20 Ncl. Rep'·r, 
317. 

If an employer has any right to the invention matle by an 
employo during tho period of his employment, it is a more naked 
license to make and sell the patented improvement as a part of his 
imsiness, and is not tmnsferablc. Hopgood v. Hewitt, 21 Pat. O.tJ: 
Gaz. 178G ; 11 Biss. 184; 11 Fed. Rep'r, 422. 

If a person employed in tho manufactory of another, whilst 
recciymg wages, makes experiments !1t the expense and in tho mail
ufactory of his employer, has his w!1ges incrc.!1seu in consequence of 
tho useful result of tho experiments, makes tl10 article inventml, and 
permits his employer to usc lt, no compens!1tiou for its usc being paitl 

• 

or dcmandetl, and then obtains a patent, t'uesc facts will justify a 
presumption of a license to use the invention. :McClure v. Kings
l:mtl, 1 IIo?o. 202. 

A patentee knowingly antl for a considerable time acquiesced in 
the use or his patented machine by another who bad previously 
coustructecl and used the same by his permission, and actually and 
voluntarily accepted a compensation for such u8e from the person 
in possession, as just payment for such usC'. It was lteld, that tl1ese 
acts of the lJatentec were eviuencc from w~1ieh a license might 

• 

• 
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be infcrrca, uuless controlled by tho circumstances. Dl:mcbanl 
v. Sprague, 1 Gl{tf: 288. 

An exclusive license for the use of certain patentctl machinery; 
invented and constructed during tho term of service, results to an 
employer where tho workman agreed to give the employer the 
exclusi vo benefit of his invent~vo faculties, aml of such inventions 
as he should make in a particuiar class of machinery <luring the 
IJeriod of employment, 'Vilkins'J, Spafford, 13 Pat. O.tf: Gaz. G75. 
So, too, an agreement that tho employer shall have the cxelu
sivc benefit of the workman's servieo in making machinery and 
improvements in the employer's premises, operates to license tho 
use of machinery })erfectcd and cor;struetell. or in eonrse of con·· 
strnction, during the term of service, although it llni! actually been 
inYcntcd and patcntedlq the workman prior to such service. Ib. 

n., being in the employ of tho Empit·o 'Vim1mill Co., contracted 
with them that he was to receive from them fi vo hundred dollars for 
any patentable improvements which he might make ; and afterward 
made such improvements, and obtained a patent therefor in his own 
name. It was/whl, that, Ly virtue of tho contract, tho Empire 'Vind-
mill Co. acquired, nml had, an cqnitaLle if not legal right to usc tho 
improvements. Coutinentnl 'Vintlmill Co. v. Empire \Vindmill 
Co., 8 Blatcl1.f: 2DG ; 4 Fislt. Pat. Cas. 4~8. B. also attempted a 
clandestine trnmfer of the improvemcuts to Oil<' of tho oflicers of 
the Empire 'Vintlmill Co., for tho private benefit of n. am1 such 
oniccr. It was ltcld, that such transfer was fratH1ulcnt as to tho 
company, am1 no less so because a court of chancery would dccn·eo 
that such of'Jccr hcltl as trustee for tho comp:1ny's usc; and ft,rther, 
that as tho snit was Lrought in C(plity, tho fact that the clefentlant 
l1ad an equitable, not a legal right to usc the improvement, was not 
material. An equitable title is jn~t as good as a legal title, as to 
matters within tho jurisdiction of a court of equity. Ib. 

A patentee, while in defendants' employment, made certain 
t'Xperimonts at their expense, for the results of which he suL~e
quently obtained a patent. Dc·fore this, a contract was mntlo 
u0tween patentee au<l defendants for the manufacture for defend
ant of a certain number of articles afterwards so patented, and tho 
t t'ansfcr to clcfcndants of tho tools usccl in their mannfac:nrc. It w:u; 
held, that from these facts n. license to the defendants to continuo 
tile manufacture after patent must be conclusively presumed. 
Chabat v. American Button-hole, &c. Co., 9 PMla. 378 ; 16 Int. 
fleu . .llec. lG! .. 

• • • 
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One who solu n. machine containing n. pn.tcntetl invention war
rante<l the title to it anu the right to nso it. lie afterward 
acquired a part interest in the letters patent. It wus ltelcl, that the 
sail', so far as he was concerned, operated as a license to the vendee 
to usc the machine. Gottfriell v, l\Iiller, 104 U. S. 521 ; aff'g 10 
]i;;,l, Rep'i·, 4 7 J. 
. Vaymcnt by a partncr~:~bip of the expenses of perfecting, }JrO· · 
curing and sustaining a patent issnell to a 11artner, the invcutor, fot 
"·hich the firm was fully rcimbmsCll by the pro!its from its usc, 
was !tdd, not to give rise to a liccuse to anotlwr pa1·tncr to usc it 
nftcr (1isso1ution of the partnen;hip. Keller v. Stolsenbucb, 20 

Thl. ReJI'r, 47; 27 Pat. Qtf: Gw:. 200. 
A decree for nominal tlmnn.ges in a snit for infringmncnt of a 

p~lcnt against tbe manufactnrcr of infringing machines, docs not 
operate as a license to tho m::mufacturcr Ol' his vendee as to all exist· 
ing inf1·inging machines made by tbc manufacturer. Blake v. 
Grcenwoo!l Cemetery, 25 Pat. O.fl: Gaz. 8!); lG Fhl. Rep'1·, G7G. 

02. Construction. 

A licensee who i:J authorized to usc t\\'O machines coustrncttHl 
according to tho patent, may Ul:;O two at all times, wlu~ther con
strueted by himself or another, Dun· v. Duryee, 1 lVall. 5:31; 2 
]i., 1 nlt 11rts ()"'IStt, L( ·• V<' • • I tl, 

A license to usc an invention by a person only at "his own 
establishment," docs uot authorize ;!. nso at an establishment owned 
by himself and others. Rubber Co. v. Goodyear, !) Wall. 788; afl''g 
2 Cliff: 351 ; 2 Ii'i.sh. Pat. Gas. 4!)!). 

\Vhcro defcnclants hchl a license umlcr complainant's l):l.tent, 
gmnting them "thu right, license aml privilege to manufacture and 
vent1lan<hn curriuges, with tho said invention attaclJo\1," contaiuing 
the provision that "thu right, privilege and license hereby grantet1, 
arc not, nor is any part, of the same, to be transferred or assigned, 
or in any manner impartetl to any other person or versons wlmtso· 
ever ; but they shall be exercised solely awl only by the licensees 
personally, or hy workmen in their employment, in their own mnn· 
nfactory or mnnnfactorieg, '\'arehon~e or wnrehon~eR ;" nll(l thE 

fnrthe1' provi;;iou, " nor sh::ll this license authori:w or cmpowct',tJai,J 
licensees to sell, cxclmngc, or in nny mmmer dispose of any part, 
p:-:r:~, or portions of caniagcs with, or fitted or adapted for, the said 
iilr•·ution, otherwise than in a fiuishca state, :mel ready for market;' 

• 
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it was hcl<l, that these restrictions do not prohibit defendants from 
procuring tho patented fixtures to be made wherever they can be 
manufactured, and still loss do they prohibit them from senuing 
fix turos, already cast, to another establishment to bo finished, . 
Wood v. Wells, 6 Fish. Pat. Ca.~. 382. Such a license does not, 
intleotl, grant tho right to deal in the fixtures, as general merchan
dise. If they are sohl apart f1·om tho carriage, thoro is an infringe. 
ment on the patent, but such sale does not work a forfeiture of tho 
license. Ib. 

·whore a person is enjoinotl from infringing a patent, and instead 
of contesting tho validity of tho patent and moving for a dissolution 

• 
of tho injunction, renews a license formerly hat! to usc tho patent 
such renewal will not be regarded as made untlcr duress, and will 
be 1Jim1ing upon him. 1\IcKay v. Z;wkman, 17 Iihl. Rep'r, 041 ; 
24 Pat. O,!!: Gaz. 11 i7 ; 16 Rcp'r, 103. 

'Vhero a machine is licensed for use in a particular territory, 
the usc of it, by subsequent pnrc!lasoi'd, in territory other than that 
for which it is !iconsod, is unlawful. Tho mere fact that tho agent 
of the patentee, after the transfer of tho machine to the unlicensed 
territory, demands of tho purchasers tho back royaltic!l due upon it, 

• 

confers UfJ right to use it outside of tho tcn·itory name«l in tho 
license. 'Vicke v. Kleinknecht, 7 Pat. Ojf. G'az. 1008; 1 Bann, d} 

A. Pat. Cas. GOS. 
A ·license granting the right to nsc a patented invention, only 

upon tho payment of a specilic sum on each machine upon which 
the invention is used, will not iuclmlc other machines where the 
same invention is used, unless tho same is paid for in accordance 
wiLh tho terms of tho license. 'Vooster v. Seidenuurg, 10 Pat. 
O.ff: Gaz. 244. 

A grant of. a full and exclusi vo right to "usc and sell" a 
patented invention within a limited tel'l'itory, contained a rcscrva· 
tion of a right (but not an exclusive right) in favot· of tho grantor, 
to "make." It was lteld, that giving the grantees a right to make 
must have been inten(k], because, 1, if the invention could not be 
m:Hlc excc11t at the will of tho grantm·, tho granted right to use 
and sell would be worthless ; and 2, if the right to make did not 
otherwise pass from tho grantor, the n•llcrvation of a right to l1im 
to make was nugatory. Hamilton v. Kingsbury, 15 Blatclij: 64 ; 
H Pat. Off. Gaz. 448 ; 3 Bann. <l: A. Pat, Cas. 346. 

,V,, the patentee of inventions iu ~>team ~>tone-cutting machines, 
granted to a corporation "the I'ight to usc ~aid patented maehim•, 
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or any number of saiu n1achines,~' in it:-~ ~uarry at S. C. succc.e~e<) 
to tho rights of w·.; allll another corporation to th,o,rights of the 
corporation grantee, in the quarry. D. was making ,a machim• , 
embodying the patentml inventions, for the new corporation, for 
usc in saill quarry, anu Q. sought to enjoin D. from making such 
machine. It was !teld, that the grant conveyed the right to n1ake . . 
machinPS for $aid use, including the right to procure them to he 
made, allll covct·etl the tnakiug of them hy the person procurctl to 
make them. 'l'he fonnllatiou of this construction is the pt·e~umcd 
intention of the grantor to make his gt·ant dfectual. Steam Stone 
Cutter Uo. v. Shortslceves, Hi Blatc!lj: 381 ; 4 JJwm. d'; A. Pat. 

Oa$. :!G·t 
A lieensc to tt:iC'l\ patented invention upon the locomotives used 

by a rai·lroad company on its ro:ul, 01' on "any road or roatls now. 
ownetl or that may hereaftt•r he owned ot· opcratell by said com
p:my.'' was lwld to cmuracc not only locomotives in usc at the date 
of the license upon ro:ub' theu owuctl atHl opc1·atell by tho com
pany, hut also sueh ot.hc1· lucomotin·s as it might thereafter usc 
and other roads which it might thereafter opcmtr:!. l\bthew v. 
l'l•nn~ylvania H. Co., 8 Jihl. Rep'1•, 45; 27 Int. Rev. Rcc. 2a.J.; 12 

J:ej/t, ~G~!. .. : 
\YlH•re a railroad fifty-eight miles long, having a." license to nse a. 

pateute<l improvement, snb~l)<jllcntly :wquit·etl, by con~olHlatiou anJ 
chango of n:une, two hutlllt'ctl and ten miles moru, it wm; !teld, that 
the licl•nse ditluot extent! to o1· protect. the newly-:wquiretl portion. 
Emigh u. Uhicago, Burlington, &e.. H.. R. Co., 2 Fil!/1. Pat. Cas. 387. 

An agreement to pay lieense fues fur the usc uf madti1tel'Y 
under patent.,; dnring the eon I inuancc of thei1· terms, :tllll e:wh of 
them, was eontrul'd to uwan during the tl'rm of e\'l'1'} v11u of them, 
till the last expired. Pottt·r v. lkrthclct, 20 R:d. J:(p'r, 240. 

A license giving the right of mauufacturing 111Hh'1' any patent 
the licensee might obtain by or through his. application thl•n liled, 
was hdd to cover the patent issued in accortl:mce with tlte claims 

' 

as modi!lt••l hy the requircml'nt of the commissioner of patents. 
Kelly ~·. Porter, 17 Fed. Rep '1·, G Hl ; 8 Sawyer, 482. 

'l'he \\'Ol'lh" liCl'llscll to use once only," st:uupell upon each arti
cle, were held to have imparted notice that there was a restriction 
in the usc. American Cot ton Tic Supply <Jo. v. Dullard, 17 Pat: 
OjJ: Gaz. 38!1. 

\Vh(•rc both parties to a license lmvc acted upon n. certain con
structiOn of an amuiguous docunwnt, that construction, if in itself 

II.-8 

• 

• 
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ndmissibl<>, w.ill be ndopteu l1y the t:ourt. Postt•r v. Goldschmidt 
2S Pat. Ojj: Gaz. !ll5 ; 2;! JJlatcllf 2t'7; ~ 1 Peel. Rep. 70. 

1 

A lict•nse granted the right to use a m:whino embodying the 
inn•ntion contained in a patent particularly de~crilJI'tl, and Nh~r 
patl'nts which the lict!IISOJ' had or might obtain, applicable to saitl 
mnchine, for tho tcl'm of tho existence of sai•l patents or anv of 

• 
them, and of allrcrwwals a111l extensions'of the same. It was lwld 

I 

that the license continued in force until the t•xpiration of the term 
of the yonugJst patent embodied in the machine. McKay v. l\Iaee, 
23 Feel. Rep'r, 7G. 

03. Valid-ity ancl Obligations . 
• ,. • A license to makt>, usc aiHl sell a }latentctl invention, within a 

• 

specified territory, hy mutual mistake not mrulc exclusive, which 
mistake the licensor offpred to eorrl'ct, was lteld to be a valid con
tract, binding upon the licensee so as to make him liable .fo1' royal
tit'S under it, and not to be t;et aside as for a failure of consitlem
tion ; no loss to the licensee having been shown ft·om the defect. 
Laver v. Dennett, 1 O!l U. S. 90. 

Enlarging one's factory and business canicd on unucr a license 
to usc a number of patented machin<>s tlocs not increase his liabil
ity for royalty if the uurnbt·t· of the machines used is not increased. 
England v. Thompson, 3 Ct{ff: 2il. 

A corporate hotly gave the plaintiff>~ an t>xelusivc license to sell. 
machines, eml10dying innntions of which it held the patents, and 
agrectl to fumish the machi1ws at a stipulated priee. lt was l1cl<l 
that the company might hl• prohibited f1·orn taking nwasurcs to tlis
soh·e its organization ; antl that its assignt•c of the patents in trust 
for a new association, shoulil he fot·bitltlen to dispose of them. 
Singer Manuf. Co. v. Union Buttonhole, &c. Co., 4 Pat. Off. Gaz. 
053. 

No one can justify making and selling a patented article under 
a license from the patentt•P, after he has repudiated the licPnsc, nml 
J'efnsed to pay the stipulated royalty ; awl one who purclmscH from 
tluch lict:n!lce, with knowledge of his having rcnotlllCt•u the contract, 
will abo Ul! liable for the sale of the art.icles he purchases, as well 
as for sale of those he makes afterward. 1\loody v. Tabor, 5 Pat. 
Off. Gaz. 273. 

A license to usc a patent was granted in consideration of notes 
given by the licensee ; with an agreement that if the uotos were 
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not rmid, the liecnsP !lhoultl be void. It was !telcl, optional with 
the grantol' to enforce the collection of tho note!-~, or treat the 
rights of the licensee as f01·feited undm· tho stiJ>Ulation. 'V oou worth 
v. Woel, 1 JJlatcllj: 165. 

Unless there has been an eviction or its equivalent, the royalties 
agreed to be paid by a licensee for the use of a patent, mul!t be 
paid ; even though he bas signed the license without reading it, l1e 
is bolllul by its terms, unless he lacked capat:ity to comprehend 
what he was doing. Jb.j l\IcKay v. Yackman, 17 IJ'ed. Rep'1·, 641; 
24 Pat. OJf: Gaz. 117 7 ; 16 Rep'1·, 103, 

An exclush·e license to usc a patented invention, in a specified 
city, ,Jotriug the term of the patent, has been !teld liable, in equity, 
to be subject to sale for the payment of a judgn>.<Jnt C::ebt, .Mat
thews v. Gn~eu, 1!) .Ji'ed. Rep'r, ti49. 

Under a contract giving a license to use .l patent on certain con
ditions, it has hecn !teld, that the licensee might be enjoined from 
u~ing the patent beyond the limits fixed by the contract, anu frotn 
using it at all except on perfm·mancc of the conditions ; anu that 
a breach on the part of the licen~or was not an cxeuse for non-pay
ment of the tariff. Brooks v. Stolley, 3 .J.licLean, 523 ; 2 West. L. 
J. 390. 

Inasmuch as joint patentees arc tenants in common of the right, 
a license signed hy only one of them clothes the licensee with the 
t•ight to use it ; and the liceu:-~e'J cannot refuse a tender of auch ~ 
license, aml defend an action for the royalty on the ground that 
another ot' others Lave not signed it. Dunham v. Indianapolis & 
l:it. Louis R. R. Co., 7 Biss. 223 ; 2 Bann. <f: A. Pt.t.t. Gas. !327. 

• 

94:. Esloppet, arising fmm a Lh,ense. 

If a licensor !leeks to set aside a Jtcensc on aecount of a breach 
of contract, the defetHlant is not estopped from denying the validity 
of a patent hy the t·ec :tab in the contract. But'!' v. Duryee, 1 1Vall. 
G31 ; :.! Fislt. Fat. Cas. 2 7 5 ; 

When parties h·.LVe, aftet· long negotiation, with fu\1 opportuni
ties for knowing what they are doing, entered into contracts for 
the use of inventions covered hy rival patentR, and no fraud or 
imposition is alleged, the case of a party suc(lu pon such a contraet 
must be very ciPar to establish as a defense the invalidity of the 
patent for which he has agreed to pay a royalty. Eun•ka Co. 
·tt. Bailey Co., 11 1Vall. 41:!8. A11d when such a vat'ty has furnished, 

• 

• 

• 

• 
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under tl10 contract, a model of the machinu whieh he propo~;ei; ·to 
make, on which ht' agn•es to pay a royalty, he cannot tlcuy that 
~nch machine contains matter covered by the patent, unless h€ 
aliegt~s anrl proves cil·cumstances which would SL•t aside the con
tract for fraud, mistake, or slll'prise. lb. 

'l'he owners of a patent arc estoppe<~ from prosecutiug those 
who have wm·kctl tho invention under a license i'J·um a thil'll party, 

. relying upon the admissitm of the owners that such third party had 
the right. to gmnt sueh licensq. 'Vhetlter such admission can avail 
the responclents, will <lepL'llll on whctheJ' the act~ relied on to prure 
infringcnwnt~ WL'l'C aflt!J', and in conscqncncL' of the~c admis~ious, 
anti before th<:>y had notict> that they were J'eealletl and withtlraw 11 • 

Ge:ll' v. Grus \'eJwJ·, 1 Ilulmcs, 215 ; a Pat. OjJ: Gw:. 3tl0 ; G l•i'8/t, 
Pat. Cas. 314. 

Selling goods manufacturetl under a lieem;e is a J't•eoguitiou or 
admission of title in the licensor; awl the licensee caunut dis[>Ute 
the validity of the patent, hy way uf rlt•ft>mt' to au actiou o!' L'O\'e
nant for the recoYeJ'Y of royaltil's. "'il,lt•J' v. Aol:1111~,:! H'uod/,, 1f: 
Jf. :l:!V ; Sargent ·o. Larned, 2 Curt. !340. Not so, laowen•J', of sl'!Jiug 
good~ whieh defendant had 011 hanLl whl'n the patt•nt was ohtaiu•·•l. 
White t•. Harris, a .l?ed. ReJI. lt.il; r. JJ,t,llt. <1:: .L l'ttt. Urts, ii71. 

J,icensees are entith·d, if tht•y fnllill the ~~ ipnlations of thl'ir 
licensL·~, to praetiee the iltvl'ntion withiu tht> tt·rms :llult·oJHlitious 
o~ the iustrnment, to the exl.t•nt of tile authority r·onfeJTI'tl, witllnllt 
qne~tion or impediment by the owm•J' of tlw patt•nt ; hut if t.ht•y 
refuse to JWrform on theil· part, th•ny tlw valu!ity of the patent, and 
repncliate the liel'nse aml title of the licensor, he may havt• his 
rt•mecly hy suit upon the license, OJ' he may L'lt'L'l to treat tht>m 
theneeforth as infringers of his exclusive rights uruh•r the patL·nt. 
Being infJ·ingt•rs, they cannot set II)' the licensP in •left•nse of a snit 
any moro thau if they hatl never )!OSSL•sset! :wy ·such aut ho1·ity. 
Cohn ~·. National Hnhber Cu., 15 Pat. OJ!: Gaz. !:;:!!) ; 5 Bwut. 1(; 

A. Pat. Cas. 508. 
Fol' a licensee to take a license to usc an nulimitt•tlnnmhL•r of 

mriChincs for a limited pm·iod, is a waiver of any prior J'ight wltieh 
he m:Ly have hail, even though the license was taken under a mis
take of law. \Vooster 1!, Taylor, 12 Blatchj: :384; tl l'at. O.fJ: Uaz. 
6H ; 1 JJwm. ({'; A. Pat. Cas. 5V4. 

If a lict•nse coni a ins a covl'nant on the part of the liet•Jlsee 
which implies the valirlity of the J'ah·nt, ami if lw has ltarl thl: 
enjoyment of the licensl', hL· is t•,.,toppl·ol from impeaching the 

• 
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patent. :Magic Ruffle .co. L'. Elm City Co., 13 Blatcllj: 151 ; 8 
Pat. Off. Gaz. 773; Bmlsall v. Pe1·ego, 5 Blatc!lf. 251. 

T,, Stll'd J. itt equity fOI' infringing a patent. J. Set up, by plea, 
that in ,Tune, !875, JJ. sn!!d '1'. for inf1·inging the same patent ; that 
'1'. was a licensee under a patent gmnte!l to ,V, before the patent 
to L. was granttnl, which emlJOdied the improvement described in 
the 1)atcnt to JJ. ; that 'V. a!-lsmned the defense of that s~tit; that 
it was therein adjn<lged that ,V, was the first inventor, awl that the 
patent to L. was \'oid of want of novelty ; anJ that J. was a liccn
·sce of ,~., under a !i<~ense gl't\llt!!d in OctobCI·, 1874, anu was mak
in<Y the article dese•·ilwd in the patent to 'V. The fact that the 

::> 
license was granted befo1·e the judgment was rendered was !teld, 
to lJe alone sntlicient to prevent the jndgnHmt from operating as an 
l',:toppd against tht.! plaintiff. Ingersoll '1.', J ewctt, IG Blatcltf. 
:liS; tl ft, 1•'1·, 105; 4 Bann. cf: A. Pttt. Cas. :lG 1. ~ 

An assignor of a patent, who agrees to stop manufactm·ing the 
pal<'nlt•tl machiues, aud pays a license fee to his assignee for the 
privilege of Sl'lling machitws he has on hand, is estopped f1·om 
dL·nying its valitlity, in a snit against him by the assigueLl for it~ 
infriugL·nll'nt by m:unafactnre allll sale IIIHler letters palL•Ilt issnet.l 
~nhseqnent to the assignment. ConsolidatL•d .i\litlt11iugs Pul'ilier 
Co. t•. Guihlea·, 9 _F'ed. R••p'r, lii5; a JllcCrar,IJ, LSli. And.execn· 
tion aud acceptance of a wl'itten license, was hdd, unde1· the cil'· 
cnmslanccs, to estop the liecnsor from rccmring to tho prim· parol 
agrcc·mL'IIt, antl the licl•nsee f1·om impeaching the valiLiity of the 
patent, in Evory v. C:tllllL·c, 17 Blatcl1,f. 200; 4 Bann. ,{'; A. Pat. 
Cas. 545. But dt{endants arc not estopped fi'Om denying infringe
ment, hy reason of having fonm'rly actL•<lnllller a license from com
vlninant, which has expin·cl I:lalli('I'Wiek 1), Can•y, 0 l•hl. Rep'-r, 
202; 10 Bis.~. 484; 27 Int. Rcll. Ree. :IG I. An<l an otTer to tak!l 
a Jicengc from a patt•ntcc to usc his inn•ntion does not take away 
tlw right of the pe1·son making sneh offer to deny that the patent!!e 
was the original inventor. Evans 1.1. Eaton, l'l:t. C. Ut. :122, 347 . 

The government, after u~ing a patented invention under circum
stance!! which wan·ant implication that it does so u11der a liceu'>e 
ancl an obligation to pay a royalty, cannot tlefetul an action in the 
court of claims for com})emmtion on the grountl that the invention 
is nlueless. J>aJmo•· v. United States, 20 Ct. of Cl. 432. 

• 

• 

• 
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95. Rights Created by License. 

A licensee, unless he is cstoppetllJy his rontract, is at lillC'rty to 
manufacture nnd sell as many articles as he plcmu~s, either 1Jy the 
old method or by :my new m:u:hinc which may L invented. Burr 
"· Duryee, 1 Wall. s:n. 

\Vherc tho owners of a patl•nt grant Pel a liccnRc to usc it, to a 
finn consisting of two per:;ons, which firm was afterward dissolved, 
one of the partners buying out the entire interest of the other, an 
injunction to restrain the u~e of the in,·•mtion by such Jllll'chasing 
partner was refused; on the ground that the di~snlutinn of the 
firm nnd the witlulmwal of one partner did not, of thcmseln~, 
operate t.o extinguish the license. llelding v. 'J'ul'ller, tl lJlatcl~f. 
321 ; 4 Ji'islt. Pat. Cas. 446. 

Every person who pays the patcnte!l for a liN•nst> to IIMl' his pro. 
cess, becomes the owner of till' product, nnd 111ay ~wll it to whom he 
pleases, or npply it to any pm·pose, unlcHs he hinds him~Plf hy 
covenants to rcstri<:t his right of making nnd n·1uling <:ertnin arti
cles that may interfere with the !')lecial hu~illl'1'8 of some other 
licensee. .1\letropolitan 'V nshing Machine Co. v. ~nt·le, 2 Pislt. P•tl. 
Cas. 203 ; :J 1Vall .• Tr. 320. 

A mere license cannot be npport.ioned so as to permit the lieenscc 
t,o gt·ant to othl'J'~ 'ep:nate rights t.o 11~e or work the patent, by 
~uhtli\'iding the rights that may h:l\'(\ bct•n granted ~o him. Con
solidated Fruit .Tar Co. IJ, \Vhitney, 1 Bmw. (('; .A. J>at. Ca.~. :Jr.tJ. 

'Vlll're a licensee of a p:\tl'ntetl rnachi1w took it :l)•:Ut and IISt•rl 
some of it!l parts to construct a new om•, it was held, that hi11 
licel!se ditlnot give him permission to usc it. Gottfl·ied v. Phi'llip 
Best Bn:wing Co., 5 Bmm: (£; .A. Pat. Cas. ·l. 

A gmnt hy a patentee, of "the sol•~ 311(1 I'Xcln~ivc right to 
manufacture and sell machines of the patt·ntt•d ill\'l'ntion" in a 
specilil•d city, gi\'Cs, by implication, to a put·t:ha;wr from Rnch m:m· 
nfaetnrt•r, the right to usc the machine llntil it wa1:1 worn out, 
wl:cre\'l'r he plcase!l. May v. Chaffee, 2 ]Jill. 385; 5 Plslt. l'ttf . . 
Vas, 160, 

Tho owm•rs of a patl'nt gmntt·d to F. nml G., the sole and 
PXclusive right to m:umfacturu and sell the patented machines in 
Chicago, Ill. F. anrl H. t<Oitl tlw patented maehiue to the dt!ft•Jul
ants, who took it to Fariu:mlt, l\liun., whet·e th;,•y rcMidctl, :uul used 
it there. Complainants acquired, hy pi'Opcr coal\'CY:UJccs, the cxclu-
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sivc right to usc, and sell to others to usc, the patented machine, 
within F:>irbault. It waH field that the defendant had a right to 

11~e the machine without liability to the comph,inant. .May v. 
Chaffee, supru. 

'Vhen a member of a firm makes an invention, hut manufactures 
the machines at the firm's expense, and permits the finn to usc thl•m, 
all the partnt'J'S han• an equal proportionate right in them aud theil· 

Wade v. 1\Ietcalf, 16 Peel. Jlen'r, 130. u~c. :r 

96. Assignments of L1.'censes. Sub-license. 

The general doctrine ns to licenses i~;~, that express words of 
as~ignability are needful to render tlwm transferable; a grant of ali· 
Clm~e to a pc~son or Jll'l'!lons, only, does not pass to an assignee. Troy 
Iron & Nail 'Jo. tl. Corning, 14 Hoto. 103; Olivm· v. Humford Chemi· 
cal Works, 100 U. S. 75; 3 Sup. Ct. Rep'r, 61; Baldwin v. Sibley, 1. 
ClUJ: 150; Goodye:\1' v. Pwvidence Ruhber Co., 2 Cl~(t: 351; 21.1/islt. 
J>at. Ca.~. 351; J,ightner 11. Bost<lll & Albauy R U. Co., 1 Low. 3!38;: 
Curr:UJ v. Cmi~, 22 J•hl. Rcp'r, 101; Ed ipse W in•! mill Co. ·v. Wood, 
n1ansl'e Windmill Co., 21 Fed. Rep'r, 6511; :-12 Pf(t. OJ/: Gaz. 1605 .. 
Til us a license ';o manufacture at a ~<pl•ciiie•lpla""•"r to ll~<c a patt-nterl 
prom:ss at the ;icenscc's place of hnsinl's~, :uul assoeial e other!! with 
him in it, is not transfl•rahll•. SNII'I!! v. llouton, :w f)latd~t: 42u, 12 
Fed. Rt•p'r, HO ; 21 Pat. OJ/: lhtz. 178-l; Gihhs v. Ilocfncr, I \J Fed. 
Rep'r, 323. An agJ'el•mcnt between a patcntl•e aut! :111 ilulivitlual 
by which the fot·mer licl·nses and grants to till' lattl•J', without add
ing" executors, admini~tratOI'S or assigns," or anything cquivall'llt, 
the l•Xclusivc 1·ight tu manufacture, sell, &c., •hu·iug a "lwcifictl tt•J'rn 
of years, and that he will engage in the manufacllll'e and sale, will 
usc all his busi1wss tact and skill, &c., is a nwre license to the 
grantee pcr:mnally; is not assignable ; and on his lh·ath, even he fore 
the !ipecified term has t•xpin·•l, no right to mauufal:ture or to Hill.· 

infl'ingcJ'R uud!•J' it passl's to the t'l'PI'l'!Willat i\·es of the liCl'IHWC. 
Oliver v. Uumfor<l Chemical \Vorks, I 00 U. S. i 5. Generally, how· 
ever, whether a licl•nMc it~ or is not assignable i11 to lw detcrmisH'Ii 
not merely by the term" licensl•," but hy an inquiry into the inlt•JJ 
tion of the parties ; not only by the wordM of the JicL'IIMl', hut by the 
nat Ill'!\ of the transaction, the consideration paid, anu other circum· 
~tanccs showing th!it an astiignaLle right wall confcl'l'ctl. lJor!ley U.. 
II. Rake Co. v. Bradley l\Iannf. <:o., I:! J]lul.<·f,,( 20'.! ; I J:arm. d; 
A. 830. 
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A license that run;; to the administrators and executors of the 
• • 

licensees, as well as to their assigns, is apportionable and may l.e 
. transft•JTed in severalty. A~lams v. Howard, 22 Fed. Rep'r, 050. 

A licenso to make and use a patented invention, whieh re~L·n·es 
no royait.y to the owm•J' of the patt'llt, aml grants the right to the 
persons named as parties of tlw second part, a111l to their ex.eeutors, 
administrators an~ as~igns, i:i assignalJIL·, arul the whole right of one 
ol' the lil'l'IISl'eS may hi! tran;;fent•d by him h\ sevtn·alty. Ad:u118 

l'. Ilowartl, :22 Ped. R(1/r, 05·1-. 
Permission to use a patent may he transmissible hy sucet·s~io11 

t" a l'urporat ion foJ'llll'll of a nnion of two licens<!e~, and snccl'ctling 
to the 1·ights aml obligations of both. Lightnm· v. Boston & 
Albany H. H .. , 1 Luwell, 3:l8. 

A ·patentee exNmtL·tl au instrnm<'nt agrl'l•ing to "grant, bar
gain, sell, :m•ign and transfer to B., l1is PXl'CUtoJ's, atlministrator,; 
.a111l assigns, the right aml priviiL•ge of making, using mul sPIIiug 
friction matchl's," as patented, to have antl to holt! "the right and 
privilege of manufacturing the saitl matcht•s, antl to employ in and 
about the same six }'l'l'SOIIR and no JnOl'P, an1l to n•Jul sahl ma1el1e~ 
in auy part of the l!uited States;" and the instrnllll'nt furthl'l' pro· 
''icled that. nothiJ1g therein containecl ,;hunltl pre\'ent or restriet till' 
pat<•nll'll from "making nml ve1uliug. the sa1m•, OJ' of selliug and 
con\'l')'ing similar rights and privilt•gt•s to othl'l's ;" aud that B. 
gJwnltl l!Ot manufacture in m~rtain pl:wes. It was lJl•ltl, that the 
right granted l1y the <iced was a license or authority, coupkd with 
an interest in the execution, to the grautcc aud six persons to Lc 
employed hy him iu maldng matches ; that the right was an 
entil'llty, incapable of bei}Jg apportioned OJ' di\'itll'd among tlitl't·n·nt 
persons ; that, therefore, an assignnwnt hy B. of a right to make 
as many matches as one r1erson tJonld roll up was void. Brooks t'. 
Byam, ~ Story, 525. 

In gt~ncral a patentee who licenses a ]•er~on to usc the patent 
l'esen·iug a royalty, has no lien upou the license as against an 

.assignee to RCl:ure payment of the royalt.y aeeruing lwfore tLe 
assignmeut was matle. But where D. luul an exclusive lillc;mse to 

' 

use the patent of G. for a pm:ticnlar purpose, cov!.•nanting not to 
use it for other plll'poses, and to pay a specitied tariff for such use, 
and C. took an assignment of sueh license, it was lu:hJ, that C. took 
t)JC license subject to the ol1ligation. to pay the spccilh•d tariff on 
what he should make undcl,' it. Goollycar v. Cong1·css H.nl•bC'r Co., 
3 Blatchj: 449. . 
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·A patentee authorized a lic{>nse to usc nnd mannfnct\ll'c his 
' invention "for lds own propel' business," to a ~>pccilicd amount per 

3Uilllffi. It ,vas held, in the au~;enee of atlirmntivc authority, that a 
snh·license was not anthorizell by such agrccment. J>utn::un v. 
IIollcnder, G Feel. Rep'~', 882 ; 1 !l Blatcltj: 48 ; 19 Pat. Ojj: Gaz 
1423. 

D7. Right of Patentee to sue Licensee, for Royalties. 

A suit to collect moneys due ns royalties under a license to use a 
\1ntcnt does not arise uncle!' the laws of the United States, and is 
not cognizaulo in a circuit court unless uy reason of citizenship. 
Albright v. 'l'exa~, 1013 V: S. G 13 ; 1 Sup. Ct. Rep'r, 550, Kelly v. 
Porll•r, R l:htW!Jfl". 482, 17 Fed. Rep'1•, 519. 

An employe who is tho owner of a patent cannot introduce his 
pntL•Utl'd dl~viee into his l'IIIJlloyer'~ bnl'iness and demand roynltil•s 
for it~ u~l~ without.tlw cmj>loye1·'s conscnt. Barry v. Crane ~humf. 
Co., 22 Fed. Rep. 3!lG. 

The patentl•e may el(•ct whether to sue at law for recovery of 
the promised royalties, or to fih! a hill in equity for cancellation of 
the licen~l'. II:u·tt•ll v. Tilghman, 90 U. S. 547. If the suit he in 
&r1nity, founch•ll upon the non·JWt'formance of the conditioul'l of a 
lit:ense, the original patentee is properly joined as part.y }llaintilf 
with the assignee, notwithstanding the whole beneiicial intCJ'l~st is 
in the as~ignce, inasmuch as he was a party to the agreement OJ' 

liceiJSI!, and may Ue interested in the patent and inten·~ted in 
upholding it. 'Ynmlworth v. Cool•, 2 Blatchj: 151. Anrl equity 
will enjoin a licensee f1·om operating under a patent unless he pays 
the licensc.fee, whethc1· the license is forfeited at law or not. Day 
t•. Hat·tshorn, !J Pit~!t. 32 .. 

To an action of covenant upon an agreement which granted a 
lict•nsc to make and vend a patented article, the licensee agrct•ing 
to kt·ep an account of tho articles mnnufactun•d, antl to pay a tixell 
price pt•r pound on those sold, it is no tlc\cm1c that the patent is 
wvali1l. \\' ildm· 11. Arlams, ~ Wood h. cf; ]If. :J2!l. 

The true doctrine is that a licensee may defend a snit fm· license 
fef's hy evidence that the validity of the patent has lwen success· 
fully impeachecl, t>o that the license has not given him the right and 
protection intended, though cvidenec merely that it is valid, is not 
a defensf', for it may have pl'Otl'etctl him, not.with;;tanding. [ 6 El. 
& D. u~o; I Gmy, 114; lili N.Y. :ZOG; 8:! N.Y. ii2G.] Yet 

• 

• 
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some cases have held that a license cannot impeach the patentee's 
• 

title [2 Ad. & E. 278 ; 6 C. B. N. S. 771 ; 2 W oodb. & l\1. :.120 ; 
10 H. L. Cas. 203 ; L. R. 2 App. Cas. 423] ; and Mome have held 
that invalidity of tho p.ttent may always be proveu [ 124 l\Iass. 553], 
White v. Lee, 23 Pat. Off: Gaz. 1621. · 

Hut a licensee is at liberty to contest the question wl1ethel' tho 
articles made by him embody the invention or any material part 
thereof ; and a stipulation to the contrary in the contract is of no 
effect. Ib. 

A bill in equity for an accounting of royalties under a. lic\•nse to 
use a patent cannot be maintaiucd by executors of the licensor and 
tmstees of the patent against the licensees, the remedy at law being 
plain, adequate and complete. That the licensees claim to ha¥o 
made a settlement with the heirs and devisees of the licenHor, which 
they can only set up as a defense in a court of equity, doeH not give 
complainants claiming such royalties the right to invoke the aid of 
equity. Crandall 'IJ. Piano 1\lanuf. Co., 24 Fed. Rq)'r, 73d ; Cmu. 
dell v. Piano l\Ianuf. Co., 32 Pat. Off: Gaz. 1123. 

In au a1:tion for the recovery of a sum agreed to be paid to the 
patentee of a machine, as a license fee for the exclusive right to 
make and sell the machines, in a given territory, it is no ddcnRP, 
that the plaintiff has himself infringed ~uch exclusive right, or that 
the plail'tiff was not the tit'.~t an(l original inventer of what his 
patent claims. Birdsall v. Pen•go, 5 Blatclif. 251 ; l\Iorse Arm8 
l\Ianuf. Co. 1J, United States, 16 Ct. o.f Cl. 206. 

'Vlwn tho sale of licenses hy the patentee has been sutlieient to 
establish a price for such licenses, that price may he the nwmmre of 
his damages against an infringer; but a royalty, to be binding on a 
strange•· to the licc•nscs which established it., must be nnifonn. 
'Vestcott v. Rude, 27 Pat. Ojf: Gaz. 719; 10 Fed. Rep. sao. The 
recovery of the license or patent-fcc from an infringer, ant1 its pay
mont, authorizes him to usc the particular articles fot' which recovery 
has been had. Perrigo 'V, Spaulding, 12 Pat. Ojf: Gaz. <352 ; 13 

Bla' hf. 380 • • 
In determining what was the established price of a licc•nse undl•r 

a patent at the time of an infringement, as a propet· compensation 
in damages for such infl'ingement, agreements which appem· to 
have been made chiefly to secure the introduction of the patented 
machine into public use, are not to be conBidered as unqualifil·d 
licenses. A license pro,·iding for tltc pa) ml•nt of a certain royalty, 
subject to a reduction if paid protnptly, may be -considered as pro-
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viding for a royalty at tho lowtn· rate. In a doubtful cas(', even 
an abandoned atHl rl!vokotl license may he consith·rl'd. Gralmm 

11, Geneva I. .. ako Crawford Manu f. Co., ~H 11&d. Rep'r, 642 ; 32 Pat. 
O,tf: Gaz. ltlO:l. But see Busst'Y v. E~wt·lsiur .Manuf. Co., u Bcnm. 

· d: A. Pat. Ua.~. 135; 17 Pat. Ojj: Gaz. 7H; 1 .llli:Orary, 161; 1 
Fed. Rep'r, tHO. 

Although wlJCru tlwro app('ars to ho a subsisting license betwol•n 
t.lw complainant and the rt·~}wmlent, tho jurisdiction of tho cinmit 
court, under the patent law, will not be extended to cover a snit to 
enforce tho torms of tho licenso or to forfeit the license, on the 
ground that the terms thereof have heun vioiatcu, yet where a suit 
is brought for inf1·ingement, and the l•xistunce of a licunse is alh·getl 
by the n•spondl•nt and dtmied by the complainant, it is compett•ut 
fur the court to determine whether, at the tinw of the tiling of the 
bill, there was a .ubsisting lieense between tlw parties. llammacher 
v. Wilson, 21) Jihl. Rep'r. ~39. 

A licem;e to manufacture under a patent contained a condition 
that if tho proprietors of the patent 11houl~l gmnt a lieense at a less 
royalty to any otlJCJ' p:u·ty, the royalty to be tlxactNl fi'Om the 
Jicl'IJS(>e shonlu he retluued to corl'uHpuml ; nnrl also contaim•d a 
}II'OVision that the proprietors of the patent might terminate the 
license npm1 \\'l'itten notice to tho liut•nsee on any non-paymt•nt of 
liecn~e ft•t•R. The lict•nsee filed a hill in equity alleging that the 
Jlroprictors of the patent had gmntl•tl a lict·n~c to a not lwr party at 
a lower royalty, ami had eoncealed the f:u~t from him for more 
than a year, !W that he had largely OVPl'paitl the licl'n~e ft•e!i prop
l•rly due at the rt•dneBtl rate ; and Jll'aying that they might be 
ordered to rl'duee his liet•nse fee, antl to n•pay tht.! sum!! O\'t•l'pai 1, 

antl that the licensors might not claim any othe1· or furthet· tmms 
than at such less li<~ense ft•e, and might he enjoilwd fnun giving 
notit•e, dnriug the penduncy of the suit, to terminate the licl'n~<P, 

anti from attl'mpting to collect 1 he license fe('tl, It .was lteld, that 
this showed no ground for n•lief in equity. 'l'he liceusee had 
a J'Pnwtly in his own hantl~, aml could prott-ct himself without thl• 
aitl of any eom'f.. None of the pccnliat· gro111111s of eqnitahlt• jnri-<
tlit·tion l•xi~tt•ti. l!'lorenee Sewing 1\lachine Co. v. Singer :Manuf. 
Co., 8 Blatchj: 11 a ; 4 .Fish. Pat. Cas. 329. 

In an a('tion growin~ out of the alh•gt•d failuJ·e of the defend
ant to act U}l to the tei'IJI~<' of a lieC'll~l' grantt•d him hy the COn\· 
plainant, to Rl•ll a patentl'rl m·ticlt•, if the complaiPant refalles to 
fulfill his obligation in mattt'l'S of substanct!, nwlcr the liccnst•, a 

• 
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court of Pqnity will not interfere to as~ist him in compelling the 
ddcmlant to tlhscn'<) the ol1ligations upon his part. \\There, how. 
ever, one of tho conditions of such license was that the complainant 
1:the licensor). shoultl usc reasonable diligence in yn·osL•cuting 
nnliccnsed persons who shouhlsell imitation~ of the article licensed, 
it wa!-1 held, that if the action of complainant was such that it 
l'l'Sillte<l, practica.lly, i,n ~topping infringements, he fnltillcd the 
spirit and nwaning of the obligation to the defendant to u~o 
r<•:umnahle !liligence in p1·os<•cnting. Fostt•r v. Goldschmidt, 21 

!·hl. Rep'1·, 70. 
• • 

A pvrson agrPecl witl1 a patentee to pay him a Cl'rtain sum on 
every patented artie!<' mannf:wt ll1'c<l hy him. The pateutec hronght 
bis r.ction fo1· nwn<'.Y h:Hl a111l n•cl'in•<l. It was lwld, that the jury 
might infer the rce<·ipt of IIWlll'Y fl'Om th<) f:wt of H:tlc of thL• a1·tielc, 
and that j1ulgmPnt should he r<'1Hh•n•<1 for the plaintiff as upon an 
l'xecnte<l eontraet. Stanl<'y 1•. 'YhipplP, 2 ..~.lfcLean, 35. 

The licL'n><L'e from a pateutee nnth•1· a license which stipnlatr.rl 
that he f;hnnltl pay no gn•all'1' royalty than any lieeusee nn<ll'l' the 
patent, ol.tairu~fl an injnuel iou on the ground that less was exaclt•tl 
f1·om othl'l' lict·n~ec!4 thau from him, against a snit for royalties, a111l 
also again~;t the patt>ntl'L•'s c1Pclaring the license forfcitctl fm· non· 
payml'nt.. It wa:o; hdd, that the Hllit shonl<lnot ~~~! n•strairrc.l, as an 
amp!•· th•fpn~e at law l'XistL•Il, hut that the injmretion shonltl he con· 
tinlwtl with rcsped to tho lieen,;t>, Hint~c the annon1W<'111l'llt of its 
revocation wonltl injure the licens1•e's hnsines><. Baker l\rannf. Co. 
v. \\rashlm1•n, &e. ~[:mnf. Co., lR Fe1l. R··p'r, 172. 

A rl'sc•n·at j,n hy a lim•nsor that he wonltl lw!tl responsible for 
the royalty thl' party for whom a licl'1lsl'L~ has contr:wtl'tl to llo 
certain \\'tork nw1<•1' a liel'ust•, is inconsist.<'nt with the license aml 
therefore voitl. Bigelow L'. City of Lonisville, 3 Ji'islt. Pat. Gas. 
()02. 

The govPr!Jnwnt eannot, aft.Pr a patPnt is iRsned, malw, usc of • 
the improvcuwnt without outaining a lict•nsc ft·om the inventOJ·, 
o1· makiug him conqwnsation. Camm<'y<'r u .. Newton, !J4 lf. 8. 225; 

Colgate t•. International Oc<!:lll 'l'cl. Com., 17 Pat. O.tf: Gaz. 1 !14 ; 

11 fl'"'''" t: :lo::;. • • 

In au adion to rl'covcr a royalty from government, fonn<le<l on 
an impliecl eontmct to pay onl', wlwre .the llcfrnsc was that the 
depart nwnt n~ing ciaimant's invention hatl previous, to his pat r.nt 
mnnnfaetm·c·ll the ~nmc articles, the claimant showed that he had. 
made app!i<;alioll!l for a patent a cousidcmble time ucfore it was .. 
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• 
granted. It was held that lw might go into su?h history of his 
effort~ and achic\·ements in the at·t as would ientl to show that he 
wa~ the first invcntm-. llnl,lhl'!l '-'· Unitetl State~, 20 Ot. of Cl .. 354. 

As to mea8urc of tlamagt!S for u~c of a patent.ell device, by a 
Jict•nsee thereof, continued aftl•r the oxpit•ation of his license, wlll're 
the devieo is only a part of tho mechanism used, see Pol'll'l' 
~;l!cdle Co. v. National Nt!cdlc Co., 22 Fed. RQJ'.r, 829. 

fJS. Rlaltt of a Patentee or Licensee tu Site Infringers. 

A mct·c license, although cxclusi\'e1 to manu factut·u and sell a 
patcntedm-ticlc docs not anthol'izu the licensee to utaiutaiu actioul! 
for damag1•s against infl'ingcrs who arc not iufriuging the patent 
in those l'l'~Iwt~ts. H:lyward v. Audrews, 10<j l;~ S. u72 • 

.A nwre lieensc to make and USI!1 without the right to grant to 
otlll'l'H to make and usc, the thing patt·ntl•tl, though exclush·c, will 
not authorize the licensee to lll'ing suit in his own uame fot· infringc
llll'llt without joining the patentee, Wilson v. Chickering, 23 Pat. 
U.!t: t:az. 17:.!0. 

A mcrtl licem;ec cannot lJl'ing suit for infringPmcnt, c·itlu.•r at 
law ot· in pqnity, in his own name; l111t must join with ltim the 
owner of the l1•gal title. N t•l,;ou v. :\ldl:llln, 1U Blatr·ltj: I :l!l; 4 
Bru111. tU A. Pat. ('a:;. 20:l ; I G Prtt. O.(r: Oa.':. 7u I ; ll:unmontl v. 
Hunt, 4 JJwm. (() A. Pat. C1r:;. 111 ; Gamewell Fire Alarm Co. ·v, 
Brooklyn, 14 .Phl. R'•p'1·, ~55 ; 22 l'at. O.ft: Uaz. 1!178 ; 15 RC:p'r, 
40. llut compare Gootlyl•ar l' • .McBut·ney, :3 Blat••llj: 32. 

A licl'lllll'e may l•njoin a party 'who has act nally iufringl•tl his 
right nntll•l' the license, Bt·amllll'l' v. Jones, 3 Fislt. Pat. Ca:;. 340; 

2 lJ•JIIrl, 1 co. 
""hl·t·e a contract pmvith•tl thnt thL• lll't pt·occetls fi'Om all snits 

for iufring<'llllmt of a pall'llt slwultl be e<pmlly divided het\\'t•t•n 
licensor atHlliccHs<•l', aut! forh:u!c thl' iustituting of a suit without 
the t·onsent of llot.h partil·s, it was 1u1d, that the licensee wai 
anthorizl·cl to cOillJH'omisl' with the it)fringing }l:ll'ty. Bunldl1J. 
Denig, 2 Pi.~h. Pat. Oas. 5R8. • 

Iu one case the laclll's of a pat1•ntt•e in rPgarcl to inft·ingemcnts 
·, of his patent wa~ hdd sullit~il•nt, miller the circumstance~, to cldt·at 

the pnforccnll'nt, in e<ptity, by his as~ignee, of pecuniary claims ~·or 
sneh infring<•meuts before the assigttlllPilt of such elaims awl thf 
patent to the eomplaiuant. N'l'W York Grape Sugar Co. n. Bnffalc 
Grape Sugar Co., 24 Peel. Rl'p'r, u04 ; 32 Pat. Ojf: Gaz. I ~liiG. 

• 
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99. Revocat-ion or Fmfeiture. 

Upon tltc breach of tho conditions of a license, tho patentee or 
licensor has a right to avoid the contmct and he remitted to hi~ 

' original rights, and may prosecute the licensees for an infringcml·nt 
·of the patent. ·woodworth v. Cook, 2 Blutcltf 151; Wilson v. 
Sherman, 1 Blatclif. 5:Hi ; Brooks v. Stolley, 3 .JllcLean, 52a. Bnt 
non-pel'fonnancc of conditions do<:>s not, of itself, work a re:o;ei~sion 
of a licl•nsc ; the forfl•iture must be enforced. ::5tanll'Y Rule & 
Levl'l Co. v. Bailey, 14 Blatcllj: r, 10 ; 3 llann. ({j A. Pat. Ca.~. 29i ; 
Adams v. Meyrose, 7 .Fed. Rep'r, 208 ; 2 life C1'111'!J, 3lill. See 
Wilson v. Sherman, 1 JJlatcbf. saG ; W ootl worth v. Weed, Ii.l. 1 G5 : 

• 
A1·mstrong v. IIanll•nbeck, 3 N. Y: LC[J. Obs. 43. If the licl•nsc 
provides in terms for a written notice as the ag1·eed mode cf ter. 
minating it, sueh notice must he given. \Vhitc v. I~ce, 3 Fed. 
Rep'1·, 222; 5 Bam~. (!; .A. Pat. Cas. 575. 

A stipulation for terminating a license by written notice is valid, 
and may be enforced by a suit for infringement bl•gun after failure 
to pay royalties and senice of such notice, notwithstanding subse
quent offl•rs to pay the sums due. IIammacher v. "\Vilsou, 20 Fed. 
Rep'r, 23!J, And in general, provi~ions in a license JH'l'Scrihing a 
forfeitun•,. may be enforced according to their tl•I'Ills; if mere 
neglect to usc the i nvcntion is to operate aR an ab:uulonment of the 
licl'llBC, no formal notice from the licensor that he cOlh>iuei·s such 
Jl(•gll•ct an abamlonment, is ncccs~ary. 'Vilson v. Stolley, 5 
Jl/cLean, 1. · 

In geneml, an infringement of a patent does not forfeit a license 
under it., unle:--fl, in his infring<:>ment, the licensee hafl assumed·such a 
hol'tile attitude toward the patent as amounts to a repudiation of the 
lic<:>mw. W ocrl v. 'Vells, G Pi.~lt. Pat. Cas. ::!82. If a licensee neg· 
h•cts to pay l1is liceusc-price for a long time, and finally, when pros
ecut1•d, ahandonH his licensl•, Ol' defends upon inconsistent g1·ountls, 
he will be liable as an infring(•r. Bell v. l\lcCullough, 1 Bunt!, 194; 
1 .Fislt. Pat. Ca.~. 3HO. On the other hand, revocation of a license 
releases the licensee fl'Om any provision in the license forbi<ltling 
him to dispute the validity of the patent; and if he is afterward 
sued for infringing, he may cunte~t it as any other infringer might. 
Wooster v. Hinger 1\lanu~. Co., 23 Pat. Off: Gaz. 2513; 15 Rep'r: 
G24. The bringing of an action, or the recovery of judgml•nt f01 
recovery of arrears UUl' undeJ' a license docs not l'e·atiirm thr: liceuse 

• 
• 
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after default and notice of termination. Arms! l'Ollg v. 1Ianlcnbcck1 

:iN. Y. Leg. OlJs. 43. If some of several liceust•e!! lla\'c HUI'I'en· 

dcrc11 the license, the other,; aro not thm·chy released ; and the lat. 
tel' may he sued without joining the f0rmer. 'l'lwhcrath v. Ccllu. 
l,,jJ l\Ianuf. Co., a Ad. Rep'r, 143 ; 10 Rep'r, ;J26 ; 5 Bwm. &: A. 
Pat. Ca.s. 577. , 

An agt·eemcnt for an exclusive licl'nso stipulated that tho pay· 
ments of royalty should " be rnatle quat·tm·ly; that is to s.1y, on the 
tir~t day of January, April," &c., and t.hat the license should be 

1111 11 antl void if the licensee should fail Wl!ll anti truly to make the 
paynwnts above referred to, or to execute ot· fulfill any of tho 
other conditions contained in tho agreement. It was held, that the 
l':ulure to render a statement or make a payment on tho first day of 
April, did not, ipso• facto, work a • forfeiture of rights unth·t· the 
agreement ; that in tho abscn~e of stipulation as to place of pay
ment the licensor should apply to the licensee for an account and a 
paynll'nt, and that he could !JOt in the nwantime, without the as~cnt 
of the lattet·, re-licensc the pt1tent to third parties, and that a subse
quent license i~sued without the consent of the original licensee, and 
after a complete tender of the royalties then due, was void whet·e 
the parties had notice of the prior agreement. Dare v. Boylston, G 
Pcd. Rep'r, 4!la ; 18 !Jlatcllj: 548 ; 1 !l Pat. Ojl: Gaz. 725. 

A. entered into an agreement with dcfeuf1 :.~nt, by the terms of 
which the defendant wa.; to manufacture a certain plow, umler two 
patents which belonged to A., and to pay him t·oyalty and a com
mission on sales made by him. Subsequently, A. as~igned to J. B. & 
Co., all royalty duo or to become due, and his interest in the paten ttl, 
as security for a debt, which right and intet·est wore by them 
assigned to the plaintiffs, who til\Xl a bill pmying_ that the defend· 
ant's license be decreed forfei~cd, :mel that he be required to account 
to them for royaltit•s, It was held, that as the assignment nu1de by 
A. did not extend to commissions upon sales, a dcct·eo annulling 
defendant's license would not be gnmted, a!1 it would not only affect 
the commis!liom; but work a rescission of the entil·e agrl!ement ; and 
further, that as the assignment was but partial, the defendant 
could only be required to account fur royalties b{'coming due after 
he hacl assented to it. Cook v. Bid well, 8 Fed. Rep'r, 452 ; 2 Pat. 
Off. Gaz. 1083 ; 12 Rep'r, 55 4. 

A license to u~e a patent, given pending tho application therefor, 
unlimited as to time, providing only that it t>hould be void on fail
lll'e to procure the patent, and cu\·cuuntiug to protect the liconsec in 

• 

• 

• 
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its nsc llm·ing the upplicatinn, and aftt•l' the patent shall l,l:wc boen 
obtainctl, was held i!Tevocablo. Kelly v. Pol"tct·, 17 Fed. R~p'r, 
51\l; 8 Saw!Jer, 482. · 

100. Federal 
• • 

and Slate Jurisdiction ouer 
in t:ol viuy Put en ts . 

• 

Coutrucls 

Contracts in relation to u pal<'lll<~tl machinu or implt•nwnt are 
regnlatl'tl hy the laws of the several ~tal<·><, anti are suhjl•t:t to State 
juri><llietion. "'ilson IJ. ~:mfur,l, 10 lloo•. !):) ; Bluo111er IJ. )ld~ne· 
wan, 14 Jiow. 5:10 ; Chalfee P. Bo~tnn lh·lting Co., 22 Ilt.m. 217. 

Hy a valid sale :uul purchase of a patl'ntl•tl m:whinP it Lecolll<'~ 
till' privatl', individual prop1•rty. l>f thP pnn·hat•~r, .. nd i,., no longl·r 
snl>jL·et to the laws of tlw UnitL•d ~talt•s, hut. to the laws of the 
Htatl'. Chall't·L• 1'. g,,,ton lll'lting Co., ~:! llutc. :! 17 ; ];Ioomer v. 
J\leQUl'\\'an, 1-t lloll'. ;i:lfl. 

\\'ht•rL' the conll'o\'l'r,;y t111ns, uot upon tlw ld.lt'I'S·}'afl'nt them
seh·,·s, hut ouly upou cnnli':H'ts L'liiWL'i'ning- tlll·lll, th<' l'il'l:uit. l'<Jlll't 
lms no juristlietion t:Xl'l']'l as the <:itiZL'IP,hip of tht• [•:ll·ti··~ n1ay g-i\'e 
it. 'l'lll' ~ml.jt•el-matft•l' of such t'lllllraeh, whL'I'L• JH·itht•r thl' validity 
of the patL·nt IIOI' au infriugl'mt·lll of it are ct!llt:l'l'lll'd in tin~ l':>ll· 
ti'O\'t•r,;\·, <loPS not "i\'1.• the eollrts of till' t'loitt•tl :->tall's ]'uris-

a- :""! • 

diet ion; to have that t·ll't•t•t the right...; of thu patt•Jlll't: unt],.,. thl' 
patt•ut laws IIIIISL lw din·dly a111l uot. t•ollatL•I':Ill)' brought in 
is~Ul', Hnrr 1'. Grt•g-pry, ~Paint', ..J:!li; J,auclolph 1.•. Hol>iusou. 2 

J'~ .1. I... ,f. 171 ; Tt·:l~ ''· Albright, l:l BA. ft,'l,·,., -IOU; :.!i:l lnt. 
Rei' . .fttt.'. 2!Hl; :.!:.! /',tf. f~(t'. Ut~:t. :.!Uiill; l.J. f:t,p'1·, 71:.!. Thns the 
feth·ral court,; ha\'<' 110 powt•J' llli<ll'l' the patl'llt laws to •lt•l••l'lllilll' 
upon tlw fnllillll\l'llt or uon-l'l;llilluu•ut of a t•outra<·t of'li•.'L'IIS<', 
'l'ilglunau 1'. Ibrtl·ll, II /'hi/11. 50U; :! .1/111111. <b .-l. f',tt. Ca.~. :.!liO. 

So, in a snit wln•re all thP parties to the suit were l'itiZL'IIS of Xcw 
York, it was hl'l•l, that tht• ein:nit l'Oill'l hat! no powt•r to t!Pt.'l'l'e 
that t lw tJpft'IHiaut ex<•t:ull• h) thP plaint iii a tmusl\·1· of lt•ltt•rs
p:ltl·nt. l'Pl'I'Y t!, Litth·lil'ltl, 17 lllttlchj: :.!-~:.! ; 17 Pat. (~{t: Uaz. 
51 ; 4 lJt~nn. & A. /'ttt. C11.~. lj:.!-t 

Pn>JH'I'I)' in ill\'l'lltions t•xists l.y virtue or the laws of Cougrcss, 
:u1tl a :->talt• law re,;trit:tiug tlu• ~<:lit· <•f pat\!llt rights o1· iu :my way 
iutt·rft•ring with its Pnjoyn\l'llt iu the HtatL·, is Ulll·onstit.utioual antl 
voi•l. ]~:,.}'· Hohinsou, :.! J]i.~.~. !!00; 4 J•'i.41, Pt!t, Cas. 188. A 
~;tatu!L' of ,t State imp•>:;iug a l'eslriction or condit iou upon tlw sale 
Ol' trall!sfcr of patent rlghts, such as an act rc<pliriug :my pt•rson 

•• 
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who may take any obligation in writing for which a patent right 
shall form the whole or any part of the consideration, to insert in 
the body of such written oLligatiou the wonls "given for a patent 
right," is contrary to the l!'t•(ll•ral constitution ; the States can 
in~po~e no restrictions iu respt~ct of a right in lettm·s patent. Castle 
v. Hntehin~on, 25 1•1~tl. Rep'·r, 31)4; B.e pttrte Robinson, 4 Fislt. 
Pat. ('.1.~. Hl6 ; 2 BiNs. :100. After a patentee has fully cornplie1l 
with the bwsof Congt·ess on the suhjeet, he i11 at liberty to sell his. 
ri••ht in OJlCHlllarket any wlll're within the U11itl'd States. \Vcuher 

"' t•. Yirgina, •oa u~ .s. :l·!4 ; Et·p. H.obin>-on, 4 Fislt. Put. Gas. l~u; 
2 ]]iss. :HJ\1, ,\ :-;tall' ot· lllHnidpality 111ay, howt'\'t•r, recptit·c !lealt·rs 
inmatntfadlll'l'l] articles, notwithstaruliug tht•y arc patented, to tako 
cut a license and pay a license fcc by way of tax on thl•ir ~;ales. 
Webber v. Virgina, lU:J U: S. 344, l?or when a patented maehinc 
pa~s~·s into the ll:tmls of a JHtrehaser, it heeomt•s suhj~·et to :::\tate 
tax::tion like othL•t· iwlivi,Jual property. llloomer ·v. 1.1\IcQucwan, 
srtpra; Cha!Tee t•. Boston Belting Co., SlljJ1'a. 

101. Construction and effect OJ such Contracts. 

Contracts concerning the usc and enjoyment of patented inven
tion~ arc to be const 1'11\'d in the same way as contracts I'C><(H'eting 
otlwr ;:peeiL•s of propt•t·ty, that is, so as to cal'l'y into efft•ct the 
intention of the parlit•s a:-~ collectt•d from the language l'mployt•ll, 
the snbjeet-mattPI', alit] the sun·omHling eircumstauccs. Star Salt, 
ca~lor <.'n. 1', Cro><slllan, ·~ ctut: 5US ; a Banll. <U A. Pat. Uas. 
281. In otht·t· wcll'lb, while the L'xelusive rights of a p:ttt•ntee :ll'l' 

specially gu:mled from int l'llsiou, the contracts which he makes to 
share them with thil'll (H'I'sous at·c interpretell and enforcL·ll in the 
same manner as otlwt· It-gal eng:tgt•nwnts. :Morse ·v. O'H.eilly, GPct. 
L. J. 501; 4 L. ,f. R''JI. 7 5 ; 5 IV/wrt. lJitJ· 414. 

\\'hl'rl' a eon tract pn•\· ides for a certaiu nnulc of ascertaining 
what amount of fuel has IJL'en saved hy the use of el'rtaiu maehiuery, 
after evidt•twe lws bet·n gin·n ]JUrt.uaut to tl1at llltHh·, the }lai'I.y 
may eoulirm it by othet· tests. \Vashington, &c. Paeket Co. v. 
:Sickll'~, 10 lluw. 41!), 4!JS. 

Where a contract stipulates that an arbitration is to l1e a condi
tion prccellent to the right to snc upon the contract, or even if that 
may b1J inferred upon constnwtion, no :mit can he maintaiuctl until 

• 

the plaintiff has llladc all rt•asouahlc efforts tP J'l'vt;Ul'e arhitmtion. · 
Perkins 'L'. United State;; Electric Light Co., 24 Pat. OJ}': Gaz. 2J-t;, 

11. C) 
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21 .fllatu/lj: :JOB'; 10 Feel. Rap. ula. But. n oompnny which hns 
ngt·ee.t to pn.y n. ccrtn.in sum to be dotol'lllined by nrbitmtion, nnd 
then pt·uv<mt.H nrbitrntion, mny l.to sued nt ln.w. Humnston v. 'l'olo
gmph Co., 20 Walt. 20. 

'l'hu word" in\'l'nt.ion," ns usod inn. contmot to nssign a patent, 
dou1:1 not emhmce inventionH, ot·ruiHHIIOH ot• oxten!<liom\ t.lll'rool', oth1•1• 

than thos<! <lescrilJl'd in the patent to he nssiglll•d, Unil!!d Niohl 
Co. v. American :Nid.:d Plating \Vorks, 4 ./Jwm. ((; A. Pat, Oa.~. 
'ill. 

An agt'!'elllt!nt brt.Wl'Pn joint. owttel'R of a p:tt.t•ttt. t.o :ll:t•ot•nt to 
l':tch ot.ht•r l'ut' profit.s derived l'ron• the usc of the inv<•nt.iou rlul!s 

not eou~t.it.ut.P t.hcrn )Hit'lll<'l':-t; th<•y at·e uwrely tcn:mts in common, 
Frasl't' t!, Gall's, 20 R<'p'1·, -127. • 

Au cxclnsivo right. to st•ll a pat.ent.Ptl at·ticlc, given Ullllet· sen.!, is 
a contract., :ttlll iH uot a t'<'\'Ot:aloh• )Hl\\'l'l' of attorney. .Goutl:u·d v. 
Wilde, 17 Fed. Rl'p'r, fi.!f,; 10 ft,•p'l', 017. 

to:!. /11 parliclllU.I' Cases. 

A patentee applied for a p:ttl'ut. 1111 a Itt'\\' t•nmbination of parts, 
wltil'lt parts had hefore h<.'l'll pat.l•ntt•d loy hint; a11d, at t.hu time of 
l<lll'h a1•)'li<·:1t.ion, g-mnte1l to the ,Jufcn•lants lty one inst nuncnL tho 
I'Xt·lu~i\'t! t·i~ltt to mak1!, nsP, at11l Yl'tlll, undl'r the palt•nt fot· tho 
pat·t~, a~ stwh; abo, by :tllllth!•t' e .. ut.raet., the rig-Itt. to mtkl', u~e:md 
,.,,.jj th••p:1rts in tltt• partienlat• combination d····•·riht·d in the appli· 
l':tl i .. n. A pnt•·nt l'or t lH• •·•nttllill:lt ion lt:t\'ill~ not l~t•t'll g'l':tll!.t~d, the 
:\<,:ig-ll•·•·s of t h1• ••XII'IId•·d t•·nn of tlte patl'lll fot' t.l11• pat·t~ RIIPd 

<l<'l'•·nd:nth, for n'i".~ tlw part~ in tl11• comloinattnn. It was l1r-lcl 
that ,J,.fl'tltl:tnt<>' l'tJitlt':tc! with tl11• ill\'t•tttor at tltl' tillll' ol' hi~ appli
l':tti.,tt f11r :t pat••nt. on till' r·••mloinatillll ~e•·nr .. d tltt•tn tltt! right. to 
tll:tk•·, 11•1', and ~··11 tltu l'otnloin:ttllon, without t·d'•·•·•·tH't' to~ tlu•ir 
li•·•·n~·· llltd•·•· th•· pat•·nt. l'ot· tltP p:u·ts; that, as tht·y \\'1'1'1' 11~ing 

t~nly the "l"''·ili•· c·•IJnloiuation, tl11•y 1\'1'1'1' 11<~!. liahh• lnt!tlll\]'l:tinant,, 
in tl11· suit loron~ht. lf:tmm .. nd c. :\[as<~n, &c. <>t-gan Co., fl:! U. 
,'\,~~~I; alli'g I /lulnu,.:, :.!% ; li Fi.,ft . ./'at. (.'a.~. iiO!l. 

In an :t,!.:;l'l'l'lllt'llt· r .... tltl' lll:tnnf:wtlll'l' :tlltl ~:dl! of palt:nt. lllPtli
('itll'~, a stipnlati .. n that 1111tl!'l' !'c·rtaiu 1:ireu1nstancl's one pat·t.y :-;!tall 
('(·:tst• their manufactllt'l' of stwh m:whiHI'S iR nnt voi1l, as IH·ing in 
n•stmint of trade; :nul if it. \\'l'I'P, this wonlc1 be no cldenst' to the 
pat1·nteu's claim fo1· n.n accounting under the contmct. Kinsman 
t!. Parkhurst, 18 Jiow. 280 ; afi'g 1 Blatcltj: 488 ; N. Y. La[J. Obs. 

' ,f\ , ... , 
' ' ' ' ' ' . • 
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146. An agreement made with a patentee to manufacture. hi:-~ 
machines nuder his patent upon certain conditions, and makiug and 
selling such m:whines under the patentee's title, estops the manufac
turer from allegiug the invalidity of the patent as a tlefense to an 
action by tho patl'UI.t•e for an account untlt~t· the contt·;wt. lb. 

An agn·t~lllL'nt IJetwcLm a patentee and a thirtl 1wr:-~on as tt·nstee, 
that the latter shoultl holll the patent, and have the control t.hl•t·cof 
for the hl•nefit of those who hall a right to usc the sallH', uwh•t' con
tracts with the patent(le, transfers the cntit·e intet·e)<t anti oll'ner
ship, legal awl eqttitable, of the patt•ntee in the patl.'ut, to ~uch 
trustee, for the bene lit of those interL•stetl. Ilarlshot·n t'. D:ty, 1 () 
][ow. 211. · An agreement between a patentee who was about to 
apply for a renewal of his pat<•nt, with annlht·t·, that in case 
of rl'tH•wal he \\'ottltl convey to him ~udt l'<'llei\'L'tl p:tt<·llt in eou»itl
eratiou of a certain sum, was hl'ILl to con\'P\' to till' a~~i~u~e au 

• •• 

ctjUitallle title to the tmtit't• inlt•re~t of the a~signor, eoll\'l'rtil,le into 
a It•gal title hy paying or uifering to pay t.hc agn·•·d eonl'it!L·ration. 

lb. 
An agreement, macle in cnnsitll'ration of a promise to assign th•• 

invention, as "oun :Ul the patent shall issltl•, that the pal•!nlct· ~hall 
give his promissory notes, is n(jt impait·etl by the fad that. no patL·nt 
will issue until aftl•r the day when the last note wonitl have IJeL·n 
Jl:ty:tbh Reacl v. Bowman, 2 ll'icll. 5Lll. 

An agreement or compromise lJetween patentees has hecn hel<l 
not to operate a~ a license to either to Llo tnore than usc hig existing 
method of mannf:wturl'. Troy Iron, &c. Factory v. Corniug, J.! 

IIow. 1 !J:3; rev'g I Blatchf. 40 i. 
l\linors were int:erestecl in a manufacturing e;o;talJ!ishnwnt, as 

lwncli•·iarics nntl!H' a tleel';tSf!il partner. The :ttlmiltistmtor, who 
w:ts also the it· gn:mlian, inl·ntire good faith allow ell the lmsitH·»s to 

be contiHm••l by the sur\'iring partners fot· se\'l'ral yt•:lrs, \\'Itho!IL 
tiling any inventory or account. The property mt•antime sull'Prl'tl 
no tll'll'rioration, but incn·a~etl in vnlne, and was afterwartb, tuulcr 
.L Sllf'Cial law, transfern:ol to a eorporatiun Cl'l•ate<1 f•Jt' the purpose. 
'l'he bL•nefieiaries, fur moru than seven ve:u·s aftet· this transfer aml 

• 
their coming of agt·, n•cei\'l't1 :lllllllal stated accounts, and tlivi,lends 
on their shares of the stock. h was held, that such acquic;:et•ncc 
lH'C'\'ent\•tl thl'ir maintaining a Lill in equity for an account of tho 
original estatl'. Hoyt v. Hpragne, 10:3 lT. S. 013. 

It., the agent. of the patentee, anthurizetl the Jinn of II., C. & 
N., for a \'aluublc consideratiuu, to construct fol' usc at tltcit· piace 

• 
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of business, tho· device (a furnace) involved in the patent. 'l'he 
defendant~, who had all the rights of the firm of II., C. & N., were 
sued for int'l·ingcment, ht•causc of the usc of the device. It was 
lteld, 1. .Aftct· the transaction with II., C. & N., the patl'lllt't' haol 
uo right ot· inten!st. with re~pl·et to the pat'ticular device a11tl its 11,e 
during the time of his origiual patent., and :wquired notw by tlw 
cxtt·usion of his patt·ut. afterward. 2. Thosl' who constructt•d t lin 
device lllllh·t· tlw authority of the patt·ntel', a11tl tho tlt'ft•utlauts wl10 
actpliretl it of tht•tH, !1:\\'e h:HI antl still have the t·ight to usc it at 
the particular plact·, eh·at• of any clai111 of iuft·iu:;t•nH·Ht by the 
patentee ot• his rcpl'l·M'Iltat ives. :l. Though tho right. Lt• lisP may 
not have lweu acquire•! hy lawful collV"Yaucc (ateonliug to tile 
:;tatutcs) of tlwt right as a. suhjt•ct of t:Oill't•yancc by itst•lf, it wa:-. 
aequin·tl J,y t·<.mstruetiug the tlt•vit~e fur usl', with tht· Collsl'lll of 
the pat<·utce ohtaiuetl a11tl paid for: Black v. lluhlmnl, I:! ]Jat. 

· ( r~· Rt·• Ow. ., 
• ¥1 ·'· v -· 

Yali.Jit y of an a.!,;l'L't'nwut hy whil'h tlw patentt•e of a patcut, 
whil'h haol t·xpirl·tl, having daims fut· tl;unages for its iufriugl·lllt·lil· 
m:uiL• a wriltPII agreement with U., giving to(}. tlw exclusive ri . ..;ht 
to eontrol the elaim:-:, :uul eolh·t:t or cornproruise tht•ut; U. untl ... r· 
taking to hear all exp .. ns<•s, t·xe,.pt. that the pateutec was to ho·:11· 
the tax:tble costs of any suit in wltidt a n•e•JVl'I'Y for r"~ts 

f;houltl lll' ha•l against him; an.! G. I,cingcntitled to t•ceciH•, as l'olll· 
}Jell sal ion fut· his t i uw :u1tl all t•x JH'nses, t;xct•pt such taxablt; l""t "• 
one-half of the ;.:ross amount he might cullt;ct, examint·tl with 
rcfcrcrwt• to tho ol>jections of eh:unpt•rty awl tnainlenanct· ; arul 
lwfd, tltal as it was, in term,.;, to OJH!ratc in many Statt·s, it tuust be 
test<;tl hy tlw gt;rwral t·nles of coultlloll law :tlltl equity, auti sllo11ltl 
Le atljudgt·•l voi 1 fut· eontlict with those; altlwugh l1y tlw statute 
law of ~ew Y•1rk, where it. was tn:ttl•·, it might Le I:Histainal,Jc, 
Gregt'I'>'Ull v. Imlay, 4 Blatd:t: 503. 

An inventor lltatlc an agreemeut, with F. that, in cousidcratiuu 
of the performance of certain t•uvcuants hy him, he (F.) should 
have an intc1·est in a patcut. The coveuants wc1·e 11ot perfol'lllt.:ti, 
in eouse<ptence of which default the inveutot· notified F. of the for
feiture of his rights. 1~. tlwn presented tlw inventor a },ill for tb· 
amount he ha.tl atlvanecd, under hi~> agreement with the iu\'!!11: ur, 
it was Judd, t.h;!t· l;y thi:; action F. aham1ouctl to the inventor all his 
rights under the agreement. Kittle v. Frost, 9 Blatcltf. 214 ; ;; 

Fish. Put. Ous. 13:l. 

Under au agreement between the owners of conflicting patcuts, 
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which defined theh· respective rights and provided a fund fot· main· 
taining them and for purchasin~, as joint property, patents deemed 
necessary for tlwh· mutual protection, a patent docs nut pass, which 
h:ul been prcdously purchased oy one of the parties aud was sub
Rcqucutly assigned to the original inventors, and, after having Lmm 
exten•lctl, was reassigned to the same party. Aultman v. llollt~y, 5 

Pat. f~/t: a az. 3. 
Construction anu effect of a pcculiat· contraut for right to nsc 

one machine under a patent. :Steam <.Jutter Co. ·v. :Sheldon, 10 

Blaich t: 1; 5 Fi.~tt. Pat. Cas. 4 77. 
• • 

An agrct•tncnt in \\'l'itiug lJetwt•eu \V, and M. & S., provided for 
the :;ale hy \\'., to M. & S., of two-thirds of his mincml lease of 

• 
J:uuls in J..,•.·high county, fi'Om C., iuclnuiug tool.-> and all appurte-
nances, and also of "two·thir•ls of all his machinery, furnaces, 
&e. 11ow on or aueut the premises of \Y ctherill Zinc <.Jompany, in 
thl' town of \\'., with rights to use all his patents aml process for 
the lll:tl!llfactul'c of :r.iuc oxide, retorts, &e., whieh sai<l \V. now has, 
or has iu contt•tHpl:lt ion to uut:du ; it Leiug nudet·,.;tood that the 
}l:ttt·nts, hcretofon• refet'l'ctl to, uwan ouly those which he holtls in 
J1is own right." \\'. lt:t•l predously t.ran:;fen·etl interests in his pro
ces~ patt•ut, and was, thet·cfurc, only part owner of it.. \V. 's patent 
was suu,;etpiCntly l'l~IICWl'tl. It wa~ hdtl, 1. The intl'I'!'I'Ctation of 
this contract 11\Hst lJC llt:l!lt! from the iustt·umt.•ut itself, itTcspective 
of the tleclarations of dthct· }'arty; L11t in ai•l then·to, it was pro}Wl' 
to com;ider fact~ eognatc to the s11bjt>ct uf the contraet., aml within 
the knowletlge of the parties. :.!. The iutert·sts in the lease, and in 
the machinery couycyetl, were ::;epuratc atlll illllepentlPut. :.:. 'i'he 
1·ight to use \V.'s paLt.•nts and pt·oce~ses was to he cxercist•tl in cou
ncctiou with the lmildiugs, machinery, &c., and, coUSl!lfiiCII!ly, was 
local and resu·icll'tl. 4. The •ptalifyiug \\'OI'tls, "The pal•!nts lll're
toforc rcfct't'ctl to, llll':tn only those whit'h h•• holds in his own 
right," apply only to p:th•JI!S, of Whit•h \V. \\':IS thP :lj'j':ll'\•llt hnt 
not the real ownet·. Tht•y tlitl uot t•xdndt· l':tlt•t,ts of \\'hidl his 
tenure was not exclusive. u .• h the Jll'ol'l'~s l':ll.t•n! was the only 
one fo1· the manufacture uf :r.iuc oxide, then hel•l hy \r., it \\'aB 
clearly couvcycd by the contract; the wurtl,.; of tlw graut could 
apply to 110 other. G. A tr:msft•t' of an iuterest in :L ~llh!'istiug 
}latent will uot extent] beyond the term~ of tho patent., nnL•ss there 
art• 1\'0l'tls i11olieating- au intPution to coll\'t'Y more than a present 
iut••r•·~l. 7. Tht• \\'lll'ds "~'ow has, ot• has iu contemplation 
to obtain," n1ercly imhddnate the patents which the contract was 

• 
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intended to cmhrace; they wonltl include patl'ltts snbscqucut!y 
obtained for which ca\'l~ats had already been iilul. ·w ctherill 
'11. P:wsai:.J Zinc Co., 2 Pat. O.tt: Gaz. ·171; lll Int. Rev. Rec. 156, 

A contract between owul•rs of two patents concllrreutly useful 
in the manufaet11re of an artwlt>, go\'el'lling the manner in which 
the manufactul'l' of the article should be carried un, was held, valid ; 
and obligatory on lieens<'l'S of l•itlwr patenteP, who snhsuq11ently 
took tlwit·lim•nst·~ with uot.iel! of the l'l•strietious whiuh the eontraet. 
imposctl ou tnanllfactlll'l! Utull•t· the patents. .i\lor,.;c ·v. O'Heilly, ll 
Pa. L. ./. iiO I ; ·~ L. ,J: ReJ'· 7 ii; 5 1 Vlwl't. JJitl· ·~, ·11·1. 

A paleut Oll'llt'tl by A. 'awl B. was as,iguetl by them, as to cer· 
taiu ~tales, tu E., a t•orporation, part of the considl•t·atiotJ bl!ing :~ 

pn•set·ih1·•l 11111!1 bt·r of shares of "' uck in E. '.l'he eont raet r<!lfllircd 
the payni\'IIL of a r .. yalty to A. :uul B., and abo, untll•r JlL'IIalty of 
forfPitnri·, the IISl' ],."E. ol' its best l'tHle:wot•s to make the corporal\: 
sdti'IIIC a ~lle<'<·~s. On the other hawl, A. :IIlLI B. agrL·L•tl to excreise 

• 

reason:tiJlt• diligt•tu:e to promote the success of the cntu·prisc, undet· 
the Jll'llally 111' forfeiture of all rights of re\'l•rsion. Ou failure of 
the eoq)()ratwu, F., a large stoekho!th·r, )llll'eha~L·tl its a~~ct~, 

iucln•liug- tIt<~ palt•ut right, but di1l not suhsc<}lletttly <~om ply with 
thl' eou.Jition a~ to diligelle<', &c. Suit was hro11ght l•y A. and B. 
to have t!H• right accptire<l by F. declared forfeitl•tl. lldd, that, as 
it :tt•jH·arPtl that the plaintiffs had receiv<'d tltl• full value of t!tt'ir 
patL·nt. right, ancl Wl'l'e ~t.oddwlcll•rs in E., which thl·y h:ul cau~l·<l 
to he fonllc1l, awl that as t lu·re was failure on thl'it· part to comply 
with theit· JH'otnisi!S as to makiug t hu husim•l"s a ~uccl•ss, 1111 right of 
ren•rt•·•· or furfc·itnr<· cxistL·d. Buddt•y 1.'. ~:\1\')'l'l' }{aunt'. ( 'o., 7 
]·(;d. ft. Ji'r, :.!58; 2 J/c C/'f/1'!/, :!50. 

Out' who aidt•tl in l"'t'fl'el iug- an iu\'l'llliun, but aftL'I'II':ll·tl t'l•(•og
nizt•tl tht• \'alidity of til•· notuin:al inventor's claim, in dv:diug . .; whieh 
n·sultl'd iu t Itt, pnrel1asL' •d' IIH• patt•nt t lH·n·fur, was lnlcl estopp•·tl 
front "t•ttill" 11!• a f'!:titu to lu·iu.r th•• iun·ntot· a~aiw;t ~ul'11 !'Ill'· 

;""") ~ ...... 

chaslm•. "Xati .. ual F•·atlll't' l>ustt·r Co. ''· llibbard, n l·'t.·d. lt''l'·r, 
55R; II Biss, it;; ~I f',tf. rw: r;,,,,, (;:J;'j, 

\\~!tat coni r::et made to promote the devl'!opnwnt of a patent 
will give tht• 11111l•.•rtaking- party an int<·rest Oi' title in or to the 
inv<•tttion, :;ee Douut.ott ''· :\lli,., nl·i,d. f:,,,•,., 7GG. 

Cou~tnwtiou of a <·ontr:u•t wht·r•·l•y a et'l'dilot• of a pal Plitt•(• took 
pateute<l m:wltitu•s in payuH·lll of hi,.; tlt·tuan.J, eou~iol<·rc<l ; and 1 he 
right of the ct·c,litot· to ll"l' the tuachim·s without payiug r"yalty, 
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determined. Pm'lel' N cctllt• Cu. v. :N a tiona! N ecdle Co., 17 Feel. 

Rep'r, s:w. 
By an agreement between patentees and a manufacturer of the 

patented articlt•s, the former g:we to the lath~\' the pri vilcgc of pur· 
cha~ing the patent, at any time within a year, fot· a stipulated pl'ice, 
antl hi' agreed that, if he dill not purchase it, ho wouhl assign to 
t.hem any atltl all improvements upon tho invention descriueu in tho 
J•atl'nl, 01' relating thereto, which he might .make or patent. Upon 
his l'im:ting not t.o purchase the patent, the patentees were lwhl 
cntillt·tl to lll'signnwnts of thol'c improvements ouly which were 
marle or }>:tlt·nted by him tlnring the term of a year specified in thQ 

:lO'l'l'CLll'llt. Bunker ·v. Hti'\'Cn~<, ~u l''ed. Rcp'r, 245. 
"' A patt·ntt·e and an iuventor of :m improvt:mcnt on his device, 

obtaitll'll a new patt•nt, l>y agreement hetween them, as joint pateut
ccR. It was ht!ld, th:tt iu ctplity they Wt'l'e joiut owners of Loth 
pat.t•nt;;, awl that. the st•eoutl inveutor t~onltlt•njoiu the first f1·om 
using hi~ p:tll'nt, t•xet•pt. in eontwetion with the :;econtl patcut. 
Dnkto t'. Ural1am, 11) J·<·d. R•1~''' u47. 

Au :t"l'l'l'IIIL'Ilt. lll't \\'l'l'll uwnt•rs of t•:tlt!lll~ :tn•l allt•o·cd infritwers, 
~ ~ 0 

wltl'rl'hy the latkr aeet•pt. lil•CJI~es from the fol'lliL'I', will uot hu 
spt•Pilil'ally t·nforcL•<l against thl! lil~t·n~l·es, wlH•re it appears that thu 
liei'II~"I'S han• t.lll'mscht•s l't'pcatl'lll)' viulatt!tl the tt•rms of the coli· 
tr:lt'l, l'\'l'll 1 hough tlw lit'l'll>'l't'>i werP guilty uf the fitst Lreach. 
Th:.: !'l'lllt'tly of th1• liet•u,;ot·s, if nuy, is at law. Ohio Steel Harb 
Felli'!! Co. 1', \\':1shhuru & .:\loeu )[:wuf. Vo., :!li /·~·!. Rvjl'r, 702 • 

• \ L'tllllmt•t fut· tlhl 1\Sl' of an illYPIIt:on, rl'<jllit·iug tht· p:t)'llll'IIt 
of x::o for 1·:wh of the ti1·~t -HJO lot·mnotive l'll"'illt'S t.o whieh thu • 0 

inn•ution sh:.Htld Ill.' appiietl, :i;;U,O(JO to he pai1l within thirty tlays, 
:mtl the n·maintlt·r within otu· year, ean not lu• (•.onstrnL·tl as an 

• 
agt'<'l'liii'JII. to apply tht• inn•11tiou to -100 loeotnutin•s atHl !•:ty :i;ao 
fut· l·:wh. Jial•t·ock L'. Nu1·thl'm Pacilie H. Co., 2u Fed, ltt]l'l·, 75u, 

10:~. Persu11s JHU'dwsiuy '!1' ]ul.'t•Jdor, before Application, 
IIWfJ /IS(' 0/' 8el/ /lte 'J'flill!}jJIII'diUsetl. 

Every person who pnrchases of tho inventor, or discov
et'l't', m· with his lmowletlge and consent eonstnwts any 
newly iu ventetl or tlbe~>ven•<l twlchhw, or other patentable 

' 

articlP, prior to the application hy the it won tor or discoverer 
for a pat~.·nt.. or \Yho sl'lls or uses one so constructed, shall 
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have the righ.t to use, and vend to others to be usod, the 
specific thing so made or purchased, without liability 
therefor. Rev. Stat. § 4899. 

The usc of an invention prior to an application fo'r a patent, 
with the knowle!lge and consent of tlw inventor, and unforhitltlt·u 
by him Pntitll's the person so using, to continuP thP ll~P after tli1• 

patent hn~. lH'en granted. McClmg ·v. Kingslanrl, 1 /low. 202. 
'l'he ahove enactment (as foumf in Act of J~;lO) was limitetl to 

tlw l<]'el"ilic thiugs made ot· bought ; it ditl not PXtt•Htl to a general 
ri~ht. to practict• the invention. Brickill v. 1\P\\' York City, ~S 
Bl ·tt ·'j·' ,, .... , • "' 71''(7 Re']·''l' 4"" · 18 l'tt Otf' (''rtM 'G" ( I fl, 0 -4 •I ) 4 ..L'f; [.. · ~ ' I i.1' ( , , • 1 .:.., o.t •) 0 

'l'lw sale hy an inventor, nntl the pnhlie nsP l>y tlw pm·chnser, 
of a m:whinc embotlying the complett•!l inveut.ion, uwt·u titan two 
yt•nrs l>t.fore the application for a palt•ut, does not invalitlatt~ the 
pateut., where such sale is upon cnmlitiou that the machine :;houltl 
work satisfactorily, antl is ma!le at an underprice, without profit to 
the st·llet·, antl the use is fut· the purpose of ~l'elll'ing a f:'tit· t,(•st of 
the invention. .And when proof has Lctm malle that the use was 
experimental, upon tht> tpwstion of its rea~onaLleut>ss every pre· • 
snmption :>honltl he mntlc in f:wor of the inventot·. Innis v. Oit 
City Boiler "rorks, 2~ Ji~d. Rep'r, 7t-:O ; ~0 Pat. 0.11: Gaz. 008. 

Consent, hy the itl\'entor of an apparatus, to the public use by 
others, before his application for a patent therdor, of one sueh 
apparatus sold hy him to tht>m, lteld, untlcr the eircl!mstanc(•s of 
the particular case, !>Utliciently shown to entitle them to continue 
to use the specitic maehinc, untlet· Rev. St.:tt.. § 480!!, without com
pensation to him, aftPt' the patent ha<l heen gt·anterl. Du!Iy v. 
Rcynolr1s, 24 Fed. Rep'r, 855 ; 3~ Pat. O.tJ: Gaz. G~ I . 

• 

10±. Sales a11cl Purchases of Patented Articles. 

The invali1lity of a patent tloes not lllakc the sale of the m:whine 
illegal, so as to taint. with ilh·gality the obligation of the person 
who is manufacturing thL·m nlllh•r an agreement with the patcntPP, 
and who receives the proct!etls, to account to the patentee, 1111tler 
the contmct. Kinsman v. P:n·khurst, 18liO!o. 28fl; 1 Blotch.( -1S~. 

'l'he sale of a pattmt<'rlm:whine hy a sheriff, uwler an execution, 
does not, in and of itspJf, com·t•y to the p11rehaser any right to u~e 
the machine in tht• manlll't' poitt!t•tl out. in the patent right. Tho 
p11rchaser acts at hi~ own jll't'il. :-;awin '-'· (iuild, I Uall. 48;'i . 

• 
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A patentl~a maehilll', and the right. of nsc attached to it, may 
·pass, by sale, tlevisl•, 01' levy of l'Xl'eutiun, ot· as~ignnwnt of an 
insolvent's effects. 'V uo<lwurth ·1.•. Uurt.is, 2 ll'oodb. <IJ 11!. 524, 
But sec Stevens v. Gladding, I i flow. 4-1-7. \Vhatcver t•ight to usc 
a patented machitw the tldl'tHlant in an l'X<·<·ution may have, pasRcs 
with th• m~whim• to the pnreha~t·r upon a sak tht•reof hy tlw sheritT. 
The l:twfnl salt• of a patPnt••tlmaehim• tak<•s it. out of tht• mouuply, 
eithPr altogl'thl'l' or pro tanto, ae<,onling to th<, uatnrl' of t.he !!!>II· 
trnct. Tlw pnrehas<'r of :t macninl' from t hi' patenlc<• :•e<plil·es 110 

right in 1 ht• patent itHcll', all< I ll<'l'<l>' tllllll' to <'nahle him to <·n}'Y 
·his ac•JIIi~ition. By implication he is iu vt·~ll·d with a lita•nse to ll>'C 
that p:ntienlar maehin<•, aud, in the ah>'l'll<"' of expr<'ss sl ipnlation 
to the conl.l':tl'y, such license passl's with tlw machitw to snceessivo 
011• 11er,; as an iueident of propt·il't.or~hip. That such is t.lw l:nv in 
ease of a \'olnntary sale of a p:>.t<•nled m:whiiH' hy the patentee is 
ine<lllll"on•rtihll·, :111(1 it is ••<pmlly applbthlu to ,;ale upon l'Xt'tmtion. 
'J'hu~ a slll'ri{f's Hale of a faetory '' with m:whinery !\.,1· manufactur
irw" cl'l'tain t hincrs, c:tl'l'i1•s ll'ilh it the title to llieec,; of m:whiner\• 

..., c.~ " 
n><ed in s:1id fact.m·y awl fo•·tlw puqw:w sp<H~iti<•tl, although detached 
anti ,;qoar·att• fwm the l't•alty. \YildPJ' 1:. Kent, 15 R•d. Rep'1·, 217; 
23 p,,, O.tr Om:. sa 1 ; 15 Rep'r, 525. 

'l'ht• granting elanse of a <lee•l t·nntaining the following words : 
-"Gin·, ):!I":\ Ill, l•argain, and st•ll one of Bahlwin\; peg-splitting 
·m:H'hin1•s and the right to usu the sam<·, awl of ven<ling to others 
to h<• IIS<'<l in the county of Cht•shirt>, exct•pt.ing the town of llins
cl:\1<', ht·iug the sanw machine fo1· which lettt•rs-patent \\'<'l'e issued," 
&e., •lm•s not anthot·ize the grantee to eonstruct any maehino 
whaten•r ; it is the cotl\'eyancc of a single machine alrea<ly in 
existelw<•, atul of the right to usc au<l sdl that single machine 
within tht• tlescrihed territot·y. Bal<lwin v. Sih!ey, 1 ClUf: 150. 

\riH•nt•\'el' a patentee, as~>ignee, licenset>, 01' otht•r lt•gally author
ize•l party, sells an absolute and utwon<litionalright. to any patented 
artil'l<~ 01' product, the purehast•r acquires the ahsolut<' right, ~;o far 
as tlw \"l'n•lor, :u; patentee, assignee, &e., is cmwt•l'IH·d, to u>:c :tll<l 

t•ontrol such patented article or product as he sm~s fit. And if such 
mtiele l1e in the nature of a mauufactm·e, the purclJ:tseJ' may n•
work it for the manufaetnre of :lily new v:u·il't}' or of the s~mo 
variety of goods, although sneh goo<ls 1'eLain a part or all the 
qualitiefl l){'euliar to the o1·iginal }l1'tHluet o1· manufactured article. 
Goodyear v. Beverly Huhlwr Co., 1 Clffj: :!48. 

Wherl' only tlw right to 11~e a pat.Pnt resnlt.s f1·om the purchase 

• 
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of a maehilw, such right is co-extensive with the l•xistt•Ht'L' c.r ::,, 
machine and exj1ires with it. Day v. Union Rubber Co., :1 /.late,, . . ' 
4H:-<; afl'\1 on other points, 20 How. 216. 

\YIH'n the owner of a patent himself sells a n)achine, the Oj•eJ·a-
1 ion of whieh involves nHing his invention, he is nntler~tood to han• 
to that. t•Xtl•nt. partel1 with his exclusive right. Thn~ a ~;alP of 
p:tl :•nlt•cl m:whiru.!~ aw.l other propet·ty, macle under foredo~nre of a 
lll!ll'tgagt·, anll l)y eonsent of the owner of the pat.cnl~, was /11 {.7, 

unt!t-r tlu· ein·urnstanCt!s, to <:al'l'y the right to usc tlu• rn:u·hint s 
undl'r tht• p:ttl'llt, as wdl as the OWIH'r~hip of thPill a~ eorpun·al 
tl•in~..;,;. I h-1 weilt•t' v. YoPgt•, 8 .Hd. Rt•p'r, OOU; 1!) !:tllt•·hf: -18::!; 

1., /' . · i''" .... l''jll, ''• 

'I'll(• J•lll'l'll:t>:t• !If f• p:tlt•lltetl article fr·om the 0\\'lll'l' or tilt' p:llt•lll 
<· ntl't·l'> llj~<•ll till' pun:h:tsl•r t.he right to usc it tu t.he l'Xlt•lll that. i:t• 

t'•lltld if it \\'t'l'L' uot. lht· suhjt·l·t. of the patcut; l1ut Slll'h !':tiL• dot•s 
1111l itllj"•rl I ht• jtt•rrnission of thl' !H·IIer to its use in a way to int<n·
i\·re with his t·xt·lu,-ivl' prnJtt•rty in auother inn•ntion. l{,lost·vl'!t 
·u. \\'•·~fl'l'll Elt•t•f rie (',,,, :!0 f-~,z. R•'j/1•, 72-!. 

Tlu• ~:tit· of till~ prmltwt of a patl•nte<l machine tloe~; not violate 
• 

:mot lil'l' JH·r~ou's t•xcln~i re right to H~t·, coust.ruet, Ol' sl'll the maehine 
itst•lf. <>oudyt·ar ·1•. X•·w .Tt·rsey Ceutral Uailro:ul, 1 l·'is!t. G:!U; :! 

ll"it!l. ,/i·. :l!iii. ~~~ tht~ purehasP of the protlnct of a pal.t.·nll·d 
m:tel1ine or prm·L·~s tlo•·s not make the pnrcha~er an iul'ringet• of the 
pateuts for the mac him· or pt·oeess. Browu v. District of Columbia, 
~ J.lfo,·l~ry, :)0:::!. 

'l'hu rightfnl pnrehast•t' from a licensee of a material or article 
mannl'actnn•tlnJlllt~r a p:ttt:ut has a right to crmvert it to any use he 
p!t·:ts!'s, Ulll't•striett•d by any covenaut between the lieensec :mel t.he 
owtwt' of the patent. Another licensee c:muot obtain an injnuction 
rr_·,:t t·id ing him to a nse of the pnulnt:t in its original form Ot' fo1· its 
original purpose, upon the gronncl that his \"!)llllor is nntler CO\'eu:mt 
not to employ it ot herwiH•, Thus wht•t'e Goody<•ar, as patcntee of 
tlte ndeanized rul,bt•t' c:omponn•l, sold to B. au exclusive right to usc 
it for making" tuht·s," :uul to\\', the t•xclusive t·ight to u~e it for 
making" wrin"er=-," a111l C. bo1wht tubes of B., eonn·rtetl them into .._, -=' i'? 

wt·ingers, and nn•h·rsul•l "'., ancl tile••! a bill to enjoin sneh r.onnn·· 
sion, it was ltcld, that the snit was not maintainable. \Vashing 
l\la!'hine Co. I', Ear·lt', :J ll't~ll . .J,·. 3:?0. 

A buckle or bale-tie suJ,J fot· orcl inary commt·J·ci:t! u~e passes 
beyond the monoply of the patent; :uul cannot he followed or con· 
trolled in its subsequent disposition. Even where the wr.rds 

' 
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"licensed to usc once only" were stam]H~<l upon tlw bnckll•s, and 
wort!~ of like import were contained in the bill-heads and invoices, 
yet, it was ltelcl, that the nature of the article and of its usc were 
such that there was an implied parting with tho unrestricted title 
at the time of sale which was inconsistent with any such reservation 
or limitation. American Cotton Tic Co. v. Himous, 13 Pat. Off: 
G az. !J(j 7. · 

A purchaser of machines from the patent('(!S may repair and 
pcrft•t•t them, ana his using them is not an infringement ; such 
pnreha~e tlocs not., however, anthori:r.e the use of machines contain
in" the l'atcntl•tl inventions unl!!~s they are the identical maci1incs 
~ . 

pnn·hast•d. Union ~Ietallic Cartridg·~ Co. v. U. S. Cartrh1gc Co., 
~ Baw1. <f: A. Pat. Cas. ;j!J;J; s Fed. R"P· 4-W. 

Tho right to makC! carries the rigl:t to t;eJI, hut not neeessarily 
the right to usc the mad tine witt• II m:HlP atHl ~oltl. ,) enkins v, 
Gt'Ct.mwald, 2 Fish. :.!7; l Uond, l:!::-1; Bick11ell v. 'l'tHltl, ;j ~l[eLcrm, 

0 'l(j • • • 
\Vhere 0110 li<:cllsctl to run a palt•lllL•d tnaehine sells !<ll\'h 

macltim•, the lic"n~e to rtlll tlot•s not. nret·~~arily pal--s with th.c 
machine. Wilson1.'. Stoi!L·y, -1 J[t·f,,:,rn,'!.'j:;; -1 lli·.<t. h. ,f.-!!:?. 

Uueo!lllitior;al sale of a patentt!!l ar·Liek eonft·t·s the whole title 
then·in, antl implictlly warrants full o\\'lll'r~hip on parl of thl' Y•·n· 
dor. Holliday v. :Mathl·:·;un, 2-1 Fed. Rep. lllt.; :)l) }'I( f. (~f{: Ou:!, 
452; 31 ld. HA4. 

105. 'J'e rl'i.(or ial Lim its of)] lt.lfe r':; Hiyhf. 

\Yhel'l' a pall•llt.t•e has assignetl his right. to ntannfadut·l', sell, 
ant! use within a limill'tl tlist t·iet an instrunH·llt, tnachine or otlwr 
mannl'aetnretl pt'otluet, one who huys fr01:1 the assigtH'l', within the 
limits of tlw tlistl'ict, om• of such instrtuncut,; or tuacldtH'S, :wquircs 
the right tq use it :mywh<'rl', without. l'Pl't•rmH'l' to othL'l' assig11· 
nwnt~ of rigltts fot' olhl'l' tt•t'l'itot'it>,; whidt may ha\'1! lH·l'll m:ule 
Ly the patt·nt('P, Tlw right. to use snch machim·s ot· iustrumcnts 
stamls on a tliil'et·ent. groullll from thu right to maku a111l sell them, 
atul inheres in the uatm·c of a. contract of p111'ehase, which carries 
no implit•tl limitation of the right ,,f usP with1n a given locality. 
Thus where the nssigm•e, for a limitetl district, of a patent for an 
• 
Improvement in coffins, manufactured mul sold, within the district, 
coffins containing the patented improvement, it was !teld, that the 
purchaser of a cotlin could put it to usc in an interment anywhere; 
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• 
he .rn" not restricted to a use of it within the dh;triet designated 

""'lignment. Adams v. Burke, 17 lV(tlt. 453; 1 Pat. 0,{1: 
aff'g 1 IIolmes, 40 ; J\lcKay v. \Vooster, 6 .Am. L . 

. Sawym·, 373; a Pat. 0./f: Oaz. J.t I; .:\lay v. Chalice, 2 
. 38.3; 5 .li'islt. Pat. Cas. lUll. 

II' the vendor of a machine l1e an assignt•e of the patent ft,r a 
eitit•d tt•nitory, the machines ~~~1,1 hy him pa:<~ out of the mon
•ly, ami the property ~old pas:<l'S from uu<h•r the prott•ctiou of 

"· patent law:-;, mul is ~;nhjt·d, like oth~·r property, ouly to the 
O!ll'l'ation of the laws of the :::-ital.l'. IlawiL'Y ·o.l\Iitchcll, 1 Pat. 0,/f: 
Gli.-::. aou; ·I Ji'isll.. Pat. Oa.~. 3SS; 1 IIulme.~, 42. 

( >ne who pnrchascs paten let! articles from a gmnh•n of an 
l'.\t'ltl:<in• right to mannl'actnre :uul sell umlm· tlw patt•ut in a speci
lit·ol part of the l!~:itt•tl t-itatt·s, has not thl' right. to sell the at·tieles 
in tht• cours<' of trat!P outside the th•signate<llimit.s I.'Ovt•red by the 
g1·antee to hi, -.·t•iulor. Hatch ·v. Atlams, 22 1•1.-tl. Rep'~·, ·!:l-1; 20 
Pot. 0./t: U.t.~. 7';(i. But see Hatch v. IIall, Id. 4:!~; ao Put. 0,/f: 
(J,,_::. lll(ll\. 

\\'ht•I'C: tht> o\l'llt'l' of a patent sdls the patt•niL•tl article, without 
n·.~t rif'l iou Ol' t'OI111it ious, in a fort!ign country, t!te liSe or sale of 
,.u,·h )':If I'll I <·•1 a1·t ide iu this couut.ry, hy a pun:ha~m· of it. frotu the 
\'<'lldt•t• of tlw )':llt·ntt•e in the fon·igu country, is uot an infringe· 
lllt•llt of tlll· patt·nt. Holillay c. i\!athl'S(IIl, :.!-1 1·1:d . .l:t?j.'r, 18.5; :n 
l'11t. f~(r: Ua.~. I HJ. Sec pt't•vious t!ecisioll, ::!. U., :!0 Pat. Ojl: 
( ' ,.,, , fl.~. ·ta •. 

1 on. 1 !is H iuld, J,ou: lim iled by Term of Patent. 

Tht• right a<·•ptirt·tll•y a purcha><t'l' of tlu• exdusive privilege (Jr 
makin.~ ol' :-H•Ilin!.!, in a particular pl:teP, a patentetl thing terminates 
at thP tinu• litnitl'<l hy th<· law whil'h t'l'l':ltl•tl it for its tlnratiou; 
unJ,.,., rl"· ~alt· i' •·xrn·~,.Jy made 1Jro:ult•r. Bloontt·t· n. )lt:Qucwan, 
I.J. /loll\ ;;:;!l ; BJo,.tJI<·r ''· :Millingt•r, I Wall. ;; 10; Blanch:ml v. 
\Vhitn,~y, :1 Bl·tl··l!t: :w;; lhwley o . .:\[itehl·ll, 4 Pislt. J>,_tt, Gas. ass; 
l IIulmc.~, 4:! ; I Pat. 0./f: Gu:,, auG. 

The right to use a m:whine after tho t•xpit·ation of the patent 
j,; an incident to the right to use it dm·ing the Ol'iginal tct·m ; if 
that. fails (here, on aceonnt of fraud), tho incident falls with it. 
Uniou Paper-Bag l\Iacl1illl'ry Co. v. Nixon, 9 Pat. Ojf: Uaz. 
-ti~1; l Fli'ppin, 101; 2 .i1laun. cu A. Pat. Gas. 244. 

· Articles manufactured without right during the lifetime of a 
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patent, cannot be lawfully sold after its expiration. Am. Diamond 
Rock Boring Co. v. Sheldon, 1 Feel. Rep'r, 870 ; 18 Blatc!lf. 50. 

A manufacturer of a patented arlide after the expiration of the 
patent, has a right to repn•seut that it i:-; made aceonliug to the 
pateut, and to use the name of the patent.ce for that }Hll'posc. Wil
cox 4'\; Gibbs Sewing l\l:whine Co. v. Gi!Jbnns Fr:um~, 17 Fed ReJJ'1·,. 
!i2:3; 24 Pat. O.tJ: Gw~. 1272; 21 Blatchf 431; see aute, }l. 11. 

VII. lL\RlUNG ARTICLES "PA.'fEN'fED." 
:FALSE UAltiUNU. 

107. Patented Articles must be J.lfal'l~ecl as such. 

It shall be the duty of all patentees, and their assigns 
and legal representatives, and of all persons making or vend
ing a11y patented :.wticl~ for or under them, to give suffi.dent 
notice to the public that the same is patented; either by 
fixing thereon the word "patented," together ·with tlw day 
and year the patent was granted ; or when, from the char
acter of the article, this cannot be done, by fixing to it, or 
to the package wherein one or more of them is inclosed, a 
label containing the like notice ; antl in any suit for infringe
ment, by the party failing so to mark, no damages shall be 
recovered by the plaintiff, except on pi'Oof that the defeud-
ant was duly notified of the inf1'ingement, and continued, 
after such notice, to make, use, or vend the article so pat
ented. Rev. Stat. § MlOO. 

The reqnirenH~nt of the above scetioiJ, that patent<·rl artielcs 
shall he marked with the word "patented," &e., may lw sulliciently 
complied with, where the articles are so small that it is diHicult to 
stamp th•~m, by stamping and labeling the packages in whieh they 
are shipped and the invoices. Sessions v. Hmnadka, 21 Fed. Rep'1•, 
124; 28 Pq.t. O.ft: Gaz. 721. ' 

Upon the trial of an action for infringement in which defeudant 
claims the benefit of this section, the bUl·den is in the first in~tance· 

• 
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upon the llefciHlant to ~lww that the plaintiff lta!l madl· or ~oil] 
article:; tuHlcr a pateut, :IIlli has faiktl to mark them m; rctptil'l'll; 
aut! then tho bnrdl'n n•,.;ts upon the plaintill' to t>how that <11'1\•ndaut 
h:ul notice that ht• wa~ infringing. Uoodp·ar 1'. ~\llyn, (i Blatdv: 
:J;l; :l Pi.<!t. J'at. Cas. :l~-l. 

It is nut an t'X<~ll~t~ fut· a pateu!t•t·'~ omi~~iou tu mark a pat•·ntt·,J 
artil'k· a,; ~nl'h, that. ~Ul'h 111arkin~ would !tan• !.•·t·n l'XJH·n~i,•·, :11"1 
must have l'lih:lllet•tl !hi' prit•t•. The law t•x:wts the marking, lllilt·~~. 
from thl' el1aradt·r of tht• artil'h•, it <'llllllllt. be tlollt•; tl11• illlJ'"~~il.il

ity ur intl'r:tdit~aloility is not madt• tll'j>l'lllh•ut <•II tlw <jtll·~ti"ll d' 
l"'''lllliat·y lo~s or gain to tht• J>:ltcutct•. l~ntn:uu 1'. ~11!\holl', L 
ll•/1111. (l' .·1 . .l'ot. C•r.~. If>~. 

\\'ht•n i!-(JWJ':tllt'O of fads may exensc from statute pt•ualt it·s, 
di~t~usst••l; awl /,l'fd, that ont• who m:tnul':wturt•s au :utiele whieh i-; 
111>L Jnarkc1l "patt•ntl',l,'' &t~., \\'ithout kuowledgl' of tht• patt•llt, is 
Jl\lt liaLic in tl:unagl's fur so lllannfaeturillg; hut IH•t•ontes li:tlol•·, 
upon aequiring Jtotit•t•, fol' maunfaett, ing tlout• aftt•t'\l':ll'li. All,·n 
n. ]),~acou, 211<'ed. J:,.,,·~·, 1:!~. \\'hat .dual noli··" that an artit·h· 
is patt•nted is t'lfllir:tlt·nt to stalltping it as palt•nl•·d, for th•• l'll"''"'C 
of r•·n•l•·riug an infrin~t·t· lial,lt•, ,,.,. i\t•\\' York l'l!arrni•·al "\'''"''· ''· 
Tild··n, 1-l lot-d. J:,p·, .. 7111; :!:; /'11t. (~{J: (l,;z, :!7:!; t;; J:,,,',., n.~. 

The patentco may J>l'u\'e again~t one whom lw ~ll!·s a~ lj,.,.li'•'L' 

hut wlw •lPnics the lit'l'll~<t', that tht• lll'l't·ndaut mark•·•! tl11· art ,.~o-~ 

a" }•:ttt·ntc<l; ~neh lll:nk is an :wk•wwledgml'llt t lut th,•y w• J't! 
Jll:llillf:wlnrctl undct' a patt•nt. Jom•s v. Vaukit·k,:! l•'i8h. nrt. t'<tS, 
- . . 
Dt;U. 

10:-1. Penally jo1· Falsely .illo!'l.:iiiU or Luhdiuu Arlide:.; as 
"J)utenled." 

li~very pet·:;on wlto, in any lltantwt·, marks upun ally

thin~ ntadco, ll:-ii'll. ur ,;:~]d ],,- hi111 fot· "\\'ltil·lt lH• ll:ts tilo(. . . " 

olJtaint:tl a pnb~nL, 1 ltP lla!tW ot' any illliLatiotl ul' tlw ttanw 
of nny pL't'.'ioll \\'ho lt:ts obtairwtl a patent tlH·rel'or \\·itltout 
the Cltttst•nt or such patenteu, ot· his assigns or ll'gal repro
sentati vos ; or 

vVho, in any mmmer, marks upon ot· aflixL•s to any sud1 
paten tell article tho word "patent" or "patentee," or the 
words "letters patent," or any word of like import, with 
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intent to imitate or counterfeit the mark or device of the 
patentee, without. having the license or consent of such pat
entee or his assigns or legal representatives ; or 

Who, in any manner, marks upon or affixes to any un
patentetl article the word "patent," or any word importing 
that tho same is patented, for tho pnl'poso of deceiving the 
publie, shall be liable, for every such offense, to a penalty 
of not less than ono hundred dollars: with costs ; one-half 
of :,;aid penalty to the person who shall sue for the same, 
aull tho other to the use of the Unitml States, to be recov
ered by suit in any district court of the United States within 
whose jmisdiction snch offense may have Leon committed. 
Rev. Slat. § ..JDOl. 

'l'hi~ ~ection is to he stric:tly c:onsli'Heil. It makes penal the act 
oj'markintf only ; Jwnce, taking tlw mark('il arlit·h·,.; into auother 
jttri,.;diction than tlJ(lt in whieh tht>y \l'<'l't• m:u·kt•d, with intent to 
,.;1•ll them thL'I'L', is not withiu it" pro\'isions. S11"h :wt cannot be 
r<•"anletl as a l'I'J'dit ion or continuance of the ori.,·inal oll'cuse. n ~• 

!'l'utlargt! 'IJ. Kirhy, l!l }·;d. Rt~1'1•, lilll. 
Tin• !'111'!"'"" or J'l'"l,j\,it ing llnth·r pt·nahiL•s till' lllal'king of an 

uupatcntt:•l artick• is to pre\'l'llt •lvt'L•iYin~ tilt! pul,liu (\\'il~on v. 
Sin~er :\lannl'. Cn., 0 /tis.~. I j:l; ltj /''''· iW: Uu::. tun: ; ·t Bwm. 
<1: A. p,,, ( 'u·'· u:P); ani! in fll'tlt·r to l'<•tl(h•r a 1"'1'~1\11 lial,le, tho 
mari,ing mu-t ll•>t only gi\'e t!H· public to \IJHIPrst:tlHl the faeL of a 
palt·llt, hut. it lllll~l lw tluut• 'JII" W1i-1w, witb illlllll. to <l••ceivc. 
Walkt·r P. Ihwxhnrst, ;, lJl•tl,·h;: ·lU-L The illkllt t" cn·atc n. 
I ... Iil'!' ill a pr··~··nt snhsisting patent is lll'CI'sqry. I r the patent~ 
m:ll'hd upon tlw machint~ h:t\'L' all cxpirl'tl, aJH[ tht•l't' j,; 110 suh
"i~tin~ pall'lll IIJHlll tht> m:whinc or ally part of it, tlw ufl't•w•t• is 
illt'Olll]'l<·ft: (\\'ilso11 "· SingL't' )Janlll'. Co., l:! l'~·d. ],'tp'l', [i'j; 1l 
/Ji::.,, :.!!H; 28 Int. Ro•. J:u_., 17G); as wht•re thL• patt•nlt•c t<ontinuc1l 
to stamp lht•patentl·tl art il'll' with the \\'<lt'tl" patented" and the dato 

• 

wlH'll the patent was i"'"ll·tl, after tl••·patt'llt lwd t·xpin·<l. \Vilson?J, 
Sin.~~·r :\I:muf. Co., Ollis.,•. 17:1; lH Pat. f~{t: fJa::. lOlli; -~ JJamt. d'; 
A. Pat. Cas. 63'7, (See ante, pp, 10, I l ). Tlw IJIIP"lion of the intent 
to <leeeivc iH for tho jnry. 'Yalker v. II:twxhnr,;t, mtp1'lt; Oliphant 
11. Sa.lJm Flouring Mills, 5 &noyer, 128 ; 3 Bann. cu . ...1. Pat. Cas • 

• 
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25G. \Vhether the provisiou applies though the article is not of a .. 
patentable nature, 1-\0 that in a legal point of view there cannot have 
been any deception, sec Olipl~ant v. Salem Flouring l\lills, supra; 
United States v. l\lorris, 2 Boncl, 23; 3 Fish. Pat. Oa.~. 72. 

The question of the liability of a corporation for the act of its 
snpm·intentlent in Wt"Ongfully aflixing the WOI"d "patented " to an 
nnpatentetl article is considm·cd in the charge to the jury in the 
case of Tompkins v. Buttel'licld, 25 Fhl. Rep'r, 5.36; 3!3 Pat. O.ff: 
(j'll" ,.. - ~· ..... I Do. 

Tho st•eontl :mh•livision of the section dol'S not inchulc the case 
of a pat••llll·d arti1·le :-;t.ampl·d with the fl1ark of a person who has 
JH> pall!lll l·mbr:u·iug u1· alrcctiug the article stamped, hut only a 
p:Ltcut for a di!l'er•·ut art idt•, atHl 110 penalty can be rccovcrecl there
for. Fn·uch c. Fult·y, II Fed. Rep'r, 801. The remedy of the 
JH'I'SOII whose mark is intproperly nsetl must be !;Onght ilHlepewlcnt 
ol' tllis ~l't:Lion (!d.); and lht• '''llll'ls will restrain such unlawful 

• 

Its •. •. Wa~hl111rn, &e. :\Ianni'. Co.'-~· lbish, 0 Biss. l<J.l; 18 Pat. Ojf: 
(.',,_:·.·!Vii; 4 B<lllll. & -·1. l'at. Cas. :jil. 

'l'hl• pL•nalty "of lll)t less than :3100" impose<l, uH•n.ns a penalty 
of 8100 onf.'J. Dl i1upsun 1.•. l'untl, :! Cw·t. 502 .• The :;nit thcrdor 
mn~t he 1Jt'oll"'ltt in tht• nanw of tltt! infortnt•r :md not in that of the 

"" Unilt'd ~tales (Uuitetl ~tat1•s ?.J. :\ln1'!'is, 2 Bond, 2:3; r: Pis!t. Bat. 
CHs. 'i8); howen·r, it l.•eing a fJ."i tam action, pl:lintiff may prop
erly .Jeserilll· ldmsr:lf :1,: suing for himself ana t.he United StatcH, :\11(1 

:t tlemurr1•r for misjoinder of p:u·ties will nut Le &ustaincd for ::;o 
doing. "'itme t:. Snow, l 0 Fed. Rcp'r, 50'1. Special injury is no 
pat·t. of the eause of :wtion; a\'l'l'IJlt•nts of it may he iitrnck out. as 
irn·knwt, unc1et· New York C'rult! of Pruct•llllrc, bnL art! not. gr0111:tl 
ur tletnlll'l't•r, Ib. P:tll'lltability of the nrticle llCl•d not Ill' Hllll\l.'ll. 
I!,, Cuntl·o, U. ::;, v. :\l(JJ'J'i:>, supra. Proof on the part. of the plaint
iii to make out his case IJL>yontl a rcasonahle doubt is not required. 
Jfa\1·!owetz v. 1\.a:;s, a-t- /'ut. (~fj': fiaz. l-IDO; afrg S. C., uom. Kass 
.,,, !lawluwetz, Id. 11:15. 

ThL· plaint.ilY iu an aetion for thi::; penalty mu;;t pl'0\'1' beyoud a 
r,·a~<)ll:thle dunlJt: I. That the clefen<lant allixed or causetl to lw 
a.ilixecl tlw won\ upon the artiele; 2. That he has no patent; :.1. 

'J'h:1t. he allixed the word with the intent to deceive the public. 
NitiwJ.; v. Newell, 1 Ji'islt. 0-17. 
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VIII. CAVEATS. I· 
•• 

109. Filing ancl E.ffect of Caveats. • 

Any citizen of the United States who makes any new 
invention or discovery, and desires further time to mature 
the same, may, on payment of the fees required by law, file 
in the pat0nt ot1ke a , caveat setting forth the design 
t.hereof, and of its distinguishing characteristics, and pray
ing protection of his right until be shall have matured his 
invention. Such caveat shall be fllell in the confidential 
archiYos of the office and preserved in secrecy, and shall be 
operative for the term of ouo year from tho filing thereof ; 

• 
awl if application is made within the year by any other 
pl~r,;on fot· a putout with which such caveat would in any 
mantH'L' interfere, the commissioner shall dnposit the 
de£eription, speeification, drawings, and model of such 
applieation in like mamwr in the confidential archives of 
the otlice, and give notice thereof, hy mail, to the person 
l>v whom the caveat was filed. If such person desires to 

" 
nntil llitliS!•]f of his cnseat,, he shall file his description, 
!:'pecilkations, llrawings, and model within three months 
from the time of plndng tho notice in tlto post-office in 
Wn: hington, with the u~ual time required for tram;mitting 
it to tho caveator a11tletl thereto ; which timo shall be 
imlors~ll on the notice. An alien shall hn.ve the privilege 
hm·ein gnmtod, iE he has resille<.l in the United States one 
yt~rn· next preceding the filiug of his caveat, and has made 
llath of his intention to become a citizen. Rev. Slat . 
'I!)') ~ ":tt. u:... 

• 

A caveat, nncler the patent law, is a notice given to the office of 
the caveator's claim as inventor, in order to prevent the grant of a 
patent to another for the same allrged invention upon an :ipplica· 

II. 10 

• 

• 
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tion filed during the life of the cavuat withont notice to the cavea-
t<ll'. Ru!es of Prac. No. 180. . 

If at any time within one year after the filing or t•cnewal of a 
cav<•at another person shaiJ file an application with which such 
caveat would in any manner interfere, and if, within the yea•·, the 
application !ihaiJ be found patentable, then such applieation will he 
suspe;uled, :wJ not icc thereof will be sent to the JH'I'son liling the 
t•:tveat, who, if he shall file a complete aJ)plieatiou within the pre-

• 

t;erihed tinw, will lw entitlell to an interfereJa:e with tht• JH't•\•iou~ 

applie::t.inn, fur the puq10se of proving p•·iurtt.y of iu n·nt ion, and 
obtaining t.lw patent, if he hl• :lllju1lgt'1l the priot' inn•ntOl'. 'l'he 
<·.weator, if iw woultl avail hi1nsl'!f of his caveat, must lile his 
application witltin tlll'l~e nwnths from till' expimtion of the time 
l't!gnlarly rel}llit·ed for tlw transnti~siou to him of the notice depos
ite•l in the post-olliec at \\·ashing-t.on ; and the day when the time 
for iiling t•xpires wili be nwntioned in t.he notice or indorsed 
therNm. Id. No. 1 !Hi. 

The ean·atoJ' will not ht! Plli.ith•<l to notice of any application 
l"'lldin:.!; at. tlu• time of Jilin.~· his ean·at, nor of any application filetl 
aft t•r t hP l'Xl•iJ·:ttion IJf •llw \'<':11' ft•om t h•· <late of the fili1w or . ~ 

n•ut•w:d t lwrt~of. The e:tr•·at may IJL• 1'<'111'1\''!d by tlw payment of 
a ~t't'llllli eave:tt ft•t• of ten doll:tr~, allll it will eontinne in forec for 
IIIli' yl':ll' from tla· date or tht• paynwnt of sno.:h S('I!Oild fee. Sn1Jsc-
1jll''ll\ 1 1'111'1\'als Jnay lw lll:t•lt• with like effn:t. H a 1':1\'toat be uot 
r:·lll'l\'l'd, it will bu pn•sl'l'\'t•ll iu tlw st•en·t. an·hiv,•s of the ofliee, 
1/ ,. ··~ ' ••.•• ,. J!~l • 

. \ o·:l\'t•at. ans\\'t•rs a d .. ul,lt• pnrposp; tir:<l, t.D gin• lllltiee of the 
i:11:.·11·,.r's t·lairn, and Sl't'lllld, tD pn•\'t•llt a patt·ut from issuiug to 
::·i<d h ·!'for· tlw ~:IIlli' thiug-. ,\l11·11 v. llnutt·r, li Jf,,L,IIIl, :w::. 

Tiw liliu~· of a !':tH•at, is not ll('t't'ssary lo ]'rt'>'l'l'\'t' tlw right of 
:•11 i1•1 .. ·ntor to a J•alt·nt; it only •·ll!itl1·s lri111 to u .. tit•t• of au.\· intur
f ·1·in..:; :q•ldi~·ation. ll1•ath ·t•. llildroth, C't'llill'f,, f',tf, .lh•.'. !W; 1 
.:;,,, .. L·t/uu· f'ut. C.1s. 12. It pt·ot.<·ets tht• ill\'l'lltor tiling iL from 
a! I int•·rfl·t·i:w :t)']'!it·ati"n~ matl<· witlrin I•IW n·ar aftt•r the iiliu.r it :-- .. n 

\,y r•·•ptiring- th•· n!li1·t· to IIPtify ltim of sneh :tpJ,lieat.ion so that he 
may rt•si;;t tht• int.•·•·f•·r<•llet•, J:•.·ll·v. Danil'ls, 1 Ji'is!t. Pat. Gas. :li2; 
I 1Jo11d, 21 '.l. In ot h(·r worcl~, its purpose is to save the inventor 
ft·om the principle whieh aw:\l'lls the pal.\mt to him who first per
fects antl introdnccs the invention. Phelps v. Brown, 1 .Zi~slt. 4'i0; 
4 Blutclif. 302. It confers no rights and affords no protection 
except a!l to notice of an interfering application filr.d during its 
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life gi dug the caveator thu oppm·tunity of pt·oving )ll'iority of 
invention if he so desit·es. Rules of Prac. No. IllS. It nmy be 
u~ed as evidence in contests. See Itt. No. 150. But it is not con
elusive evidt•nce that the patent to which it relates, was not, at the 

• 

time of tiliilg, perft•t•tt•tl. .Johnson v. Hoot, 1 Pi!!lt. p,,t, Cas. 351. 
If, during the mtcrval bet\rt•en liling tho caveat autl applying for 
th<.! pateut, the iuvt•ntor allows his iuvl!utiou to go into pnhlic usc, 
the c:t\'l!:tt will not protect him. Hell v. Vanicls, supra. Ot·, if he 
tlclays or llt'glccts to perfect his invention, and in the nll'ant imc 
!'OIIlU one else cotweives the same itltm ami perfects it, the !la\'t•alor 
cannot in vit'tne of his caveat appropt·iate what. ha~ thus heeu 
cmbract•d iu a practical m:whine between his caveat au• I his p:llt•nt. 
Johnson ·v. Hoot, supra. .An application for a patt•ut. canuot he 
pn•jtulict•d hy the failure of the otlitl'J's of the patt•Ht-otlit•e to give 
information of his applit·at iou to a pt·rson who makes illljlliry 
tllt'I'L' iu reg:ml to it.. !::il':u:kman v. lliggius, 1 lJlatc!tj: ~05; 5 

X J~ L•'!l· Obs. 1::!~; li Pa. L. J. 3H. A failure of the eonuuis
~iutll'l' to perfut·m his duty uf gh·iug notice to the c:wcator of an 
intt·rl\·riug application will not, be allowed to prcjntlice his right, 
hut tIll' commissiont•r may i~stte to him a junior patt•nt to l'nahlc 
him to Sl'CIII'C it. Phelps v. Drown, supra. Aud the fact. that. t.he 
earlil·r patent wa:; grautetl while a caveat was pending antl in force 
will not. render the }latent, voill. Coehmtw l!. \Yatcrman, Oranch 
Pat. Dec. 1~1. 

There is no provi~ion of law making the cavcaL a~signable; 
although the alleged invention therein set forth is assignable, and 
the cascut may he used as means of itlcntifyiug the invention 
transferred in an as;;ignml•nt. R11l~s <:l' Prac. Nu. I !Hl. 

Caveat papers cannot. lJC withdmwn from the ollice after tlu•y 
lmvc once been tiletl ; but copies of th:• papt•rs may ht• outaiu<·.l at 
thu usual rates by the caveator ur any per~on clnly antlwrizt·tl by 
him. Additional vaper~, if containiug nl'\\' mal.tl·r, must he liletl 
as a separate caveat with another fl•e. Rtilcs <!t' J>,·w.:. No. ::!UU. 

For decisions on the efrect of caveats in partienlat· eases, see 
Robe!'tson v. SecomlJC l\lanuf. Co. 10 lJlatchJ: -!t-il; :; Put. O.ff: Gaz. 
412; G Fish. Pat. t)as. :!uS; also, 4 Pat. O.ff: Gaz. qz; Goodyear 
Dental Vulcanite Co. v. Gardiner, 3 Clijj: 408 ; 4 Fisl~. Pat. Oaa. 
22•1; 5 Pat. Off. Gaz. 58li. • 

• 
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110. Requisites and Sufficiency. 

'l'hc c:went must comprise a spPeilication, oath, nn<l, when the 
natar'l' of thu ca!le a<lmit~ of it, a <Ira wing, arHl, like the applicatiou, 
must be limite<l to a siugl" inv<'n:.iou or· improvement. Rules <(f 

1'1'''''· No. 1 !12. 
Till' s:une part imllarity of th•s<·r·i pti:m is not r·t·•plir·ed in a t·:weat 

as in an applicat i<>ll for a patellL ; lrllt. the nan•at must l-let f•Hth the 
ohjt•<·t llf tlw inn•ntioll :111<1 tlw •listiHgnishin~ drar.wtt·risti•·!l 
th<·r·eof, a11d it. shoul<l lu• :-:utliei<•ntly pn•eis<' to t•nal,J•• tht• otlit·t· to 
jn•1gt• whdhpr· tlll'rc is a prohahlP int.<·r'l't•r•t•rH:<' wlr••n a stdJs•••p~<·rrt 

appli<':ttion is tih•d. If upon t•xamirration a t'a\'l•at lw fon!Hl dc·ft·l'
tin· in this I'I'S]H'I~t, :lllll'rlt]JIIl'llt will be l'l'IJllirell. '\'itJwnt CUIII· 

pliarw<· with l{nh•s 1 no, 1 o~, I !J;J arH1 1 u:-., the ean•ator· will uut lJIJ 
t•ntith·<l to the rwti<·t• pmd<l<•<l for· in Rule l!lG. Id. Xn. HI:!. 

Th<' oath of till' l':l\'t•ator· must. sl'l. forth t.hat. he is a citizen of 
till' L:nil<'d :-\tat•·s, or·, if lr<' J.,. an alic:n, that he has r't•si<ll!ll for· one 
yt•ar· last past within till· Unitt·d :-itates, :tll<1 lws ma<lo oath of his 
i11t <'Ill ion tn ht·<·ome a eit iz<•n t hl'l't'ol', an<1 thaL Ire lHJlieves himsl'lf 
the rrriginal an•l first in\'<'lltor· of tlw art, m:whim·, or· impi'Ovemcnt 
set fordr in Iris c:t\'Cat. Jd. ~u. I !lu. 

"'lrt•n pr:wtieahll', the ean•at should he accompanie<l by full 
aml ac<~nrat e draw iugs, sl•parato t't·om the speeilieation, well 
cxecult•<l on tr·al'iug mn,,Jin or· papl'r that may be folded. 

\Vlwrc the eart•at <·out a ins no <leseripLion ot· rept·esl•ntation 
suflieient. to enalJle a pmetieal ll'or·king apparatus to be ma<le fi'Om 
it, and the hl<•as suggesti!il ],y it <lo not :l]'Jll'ar to have lJeen after
ward <h•velopr·d, l•ut. a .IiiTl•l'l•nL plan is folluwetl in a patent subse
qt•ntly oJ,tained hy tlw party filing the caveat, such umlevcloped 
suggestions are not sutlieicnt to inralil1atc a subsequent }>atent to 
another party. Renwick v. Cooper, U Pish .. Pat. Cas. 31 ; 10 
Blatcltj: ~0 L. 

'l'hat although a eaveat he informal, yet if it is followeclnp 
with reasonable diligence arul a patent is eventually gmnted for the 
invention, it will pt·cvcnt any right from being acquired hy another 
person, in the meantime, see Spat·kman v. Higgins, 1 Blatclif. 205; 
5 N. Y. Leg. Obs. 122; 6 Pa. L. J. 344 . 

• 

• 
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• 
[fii'Cil to be 

'Vlwnl'VL't', on examinat iou, any daim for a patc11t is 
rcjedt•tl. the l'otmuissiollPL' ~hall notify tho applieant 
Lh~t·eof. gh·ing him briefly tlw reasons for sud1 rejediou, 
togl'ilH·t· with ~udt information aJHl references as may ho 
useful in jwlf,!:ing o[ the propriety of retwwiup; his applica

tion ot· of alttJdng his spedfication ; and if, after receiving 
such llotice, the applicaut persists in his claim for a patent, 
wit It ot· without altering his specifications, 1.he commis· 
siotwt· shall onlet· a re-examination of the case. Bev. Stat. 
§ ·HHt:t 

A rejected application fm· letters-patent is no b:ll' to a patent; 
at lea~t not wlwrc the1·u is no evidmwe to ~how that the nllt•ged 
prior invt•ntion which it tlisclo:-ws was t>Vel' perft·l'led or uronght to 
practie:tl usP, m· that it w:u; nut ahalltlo!H'Il :uul IW\'Cr revive1l hy 
the original inventor. H.uuher 1::\tep ~Ianuf. Co. t' . .;\letropolitan 
H. R Co., 1 a Pttt. O,tt: Gm:. 549. 

If an application aftct• rejection is renewed :uul grantPil, tho 
date when it was first. III:Hle, not that of its renewal, is taken as 1 he 
date of applicat.ion. llt•fii'Y t•. Fm!wt>stown ~oapstone Stove Co., 
!l Pat. O.tt: Gw:. ·W8; :! JJa,,n, tl) A. Pat. Cas. ~21. 

A patent should not be grantetl fm.' an invPnt.ion C\'l'I'Y f't!:ll nre 
of which was llhown :t1111 describetl, but 110t elainJctl, in a pn!viou8 
patent issued to the sanw applicant, a re-i:>stw of whiciJ ~~annot he 
obtained because of undue 1h•lay. The omission, in the prior 
patent, to claim the invention, is a dedication of it to the public. 
Hill v. Commissioner of Patents, :34 Pat. O,tt: Gm~. 757. 'l'he 
mechanic who executes the conception of l1is employer is not 
entitlctl to a patent; even though he use inventive skill r,s well as 
mechanical dexterity in eal'l'ying out his employer's design. \Veil
man ·o. Blood, l ..~litw.Al·tltw· Pat. ()as. 432; \Varner v. Goodyear, 
Icl. QO; King u. Gedney, Ii.l. 443. 

• 
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The question whetlwr a delay in an application should be con· 
strued ns nn ah:mdonment, is for the determination of the jury as 
matter of fact ; it is not made, hy the act of lti:l6, a gt•otmd for 
refusal, by the commissiom·t·, to grant a patent. liPath ·v. Hildreth, 
1 JllacArtlwr Pat. c.,.~. Ill. 

The decision of tl1e eommissimwt· of patents rejecting an appli
cation for a patent on the groma1 of aha!Hlonmt•nt of the invention 
is not 1inal. Abawlonment is a (jill ~Lion of fact, a1111 the t1eeision 
is rt•rit·wabh·. This is so wht•n the tlt~cision was ma<lc Oil renewal 
of an applit·:ttion <'IJII:tlly as wht•n made Oil the original applieation, 
Unilt!<l StatPs fWlt•, &e. Co. ·v. 'Vhitney .Arms Co., 14 JJ!atch.t: !l·l; 

11 l'ttt. 0.11: r;11:-:. :l7a; 2 JJann. d) A. Pat. Uu.~. ·1!1:1. 
Upou tht• alwlition, by the aot of 1830, of the ho:ti'<l of cxamin

t•rs en•at l'll by t IH· :wt or 18:3u, t.ht• original ;jnristlietioll of till' 1!0:11'11 
vesl•·d in t!H• eonnui~sioner of patents; :ual nndt•t' seet.iom; (j a1111 7 

• 
of tilt' al't uf 1 ci:lli, he w:u; anLlwrizt·<l to inrestigatc an•1 tltotl·rlnine 
fJIIL'~t iou~ ul' pul,lie use of an allcgell invention at·ising upon an 
applieal iou· l'ot· a patent. The m•gat.ivc reljllirement. that tl1e 
in\'t•nl ion has not been in the puhlic use or on salt•, &o., :;t.:uuls in 
th<• ,.;tatnlt• in the sam<) eat.t•gory with the other rerptisit~·,;, :wtl 
their e.xist!'Hee i~ to h1! delt•I'Illine<l hy the commissiontH' aeeor•litw .. ,, 
to a dne course of proeet•diug h:Hl hy him, llnnt v. -IIowP, 1 

' llu,•.l rt!un· Pat. Ca8. :ltiu ; l\Iowry v. Barber, Id. 5u3. Allll ~l·e 

Elliill"l'l' u. l{ohertsnn, lrl. r.s:;. 
l'ro.,f of a pnblie use of a tlt•riee for two y~·ar;; prior to the 

:l)l]'lieation (Act of Jt);,n, ~ 7) l'l'IJIIin•s t.he enmmissionl•I' to rujeet 
till' applit·atit•n. Hng·g , .. llailll'~, I ~1/iwArtltul' P1't. C.t.~. ·120. 

The t:ommissiunet' uf pat <'Ills \\':ts authorized, Hlldt•I' sl•et.il)n 7 of 
the aeL of 18:30, to rr·jt•t·t an :t]'plieation for a pateut upon proof 
that tl11• ill\'<•ntiou had 111'<'11 al,andont•tl to the puhli"· l\lowt·y v. 
Harlwr, I ~11tfr•.lrtlw?' P11t. Ca8. iili:l; Ellithorp v. Roht•rtsou, Id. 
585; ~a11w v. Saui<·, .lrl. G:l!; \Yiekt·rsham ·v. ~iuger, Id. 046, u78. 

The withdrawal of an applieaLiou fot· :t pateut and t.hc return of 
part of the 1~at.euL fee i~ not of itself an almnllonmcut or lle<lica-

. tion of the invention to the public; but is an CI}Hivocal act, to be 
interpreted l1y surrounding circnmstanccs, and to be affected upon 
a st•cond application hy the snhst•quent conduct of the party his 
diligence or his ncglet·t ot· delay iu the same matllll'r as his con~ 
duct is to he weighed iu reg:ml to an original:;.pplication. Wicker· 
sbam v. Siugcr, 1 JJ!acA?·tlm1' Pat. Ca.~. 645, 689. 
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The rejection by the eommi~sio11er ot patt•nts, of tho applica• 
tion of "Wickersham fot• a patent fut· improvements in the ftled 
mech:mism of ~ewing machines, upon an interfcrcn·~-:"' with patents 
issuecl to Singer aflirmcd, upon appeal, notwithstanding "\Vicker. 
~ham appear('(l to have been the prior inventor, ou the· grounds 
that hn had abandoned the invention by failing to use due diligence 
in applying for and prosecuting his application for a patent ; that 
his application ~ubsequent to th\\1:. of ~::linger, clid not, under the cir
ctmlstanccs, relate back to the date of an earlier application ; and 
that the invention had been in public usc, with his knowledge and 
con.,;ent, more than two years before his second application. \Vick
ersham v. SingC\'1 1 JllcArtltt(r Pat. Gas. G-!5, 

112. State.me1tl of Reasons anc~ References. 

If, npou the re-examination, the application is again rejected, 
the n•a:•ous Lhc•J·efnr will Ut! fnlly and precisely stated. See RuZ~s 
of Pm(·. Nus. H-l, H!l. 

The ndL•s further J•royide thnt upon the l't'jection of an applica· 
tion fot' want. of nn\'l•lly, t.lte exami:wr ntnst eite the Lest references 

• 
at his t'Oil\lll:llld. If patent~ be eite•l, thc•it• t1ates antlmlln1ers, the 
n:tlll<'" of tlw palt•ntt•t•;:, :md the cl:ts"es of invention llll!~t be state<l. 
\\'h .... I he wft·n•ncl! ~~hows or tll!~erilws inventio11s other than that 
claitllt'd by the applie:mt, tho parlieular part relied ou will be 
dt•:<ign:tt•·d as 1\l'arly a:-~ pr:wtieahiL•, The pc•rl incnec of the refer-

• 
Cllt'<' .. if not obvious, mnst. hp c\to:u·ly Pxplaiuetl anti thn anticipated 
elaitll ~l'~'"ilit·•l. 11' pt·intl'd pnl,Jieations he eit.ctl, tho tith', date, 
p:t).!•.•, ot' platt•, :u1.! pla<~l~ of pnhlicat.ion, or pla<·t• whL•rp a tlopy can 
bP footlltd, will In! gin·n. \\'hc•n I'Pfl'l'l'IW!l is m:llk It> l'aets within 
th<' {•t•r,;on:tl knll\rl<·dg-t• of :111 c•tllployi' of thP ollit•t•, thP data will bu 
a:-~ ='J'l'eilic as possiblt·, antl the refprencl' must lH1 snpporte<l hy the 
:dli.Javit. ol' sneh Plllploy{·, which Hha\1 he ~uhjl't:t Lo t•ontradiction, 
PXI'I:Iilatir:n, :tll<l eonol••n·ation l,y tht• atlitl:t\'its of the applicant 
:tlld ol hPr pl•rsous. If thP palc·nt Ol' ot hc•r 1"';;1\P<l lll:tltl•r, plates, 
,.,. drawing;:, sn l'l'l'l'l'l'etl to, arc in the po~~e~:>ion of the ollicl•, copies 
will 1H• fnmi~hl·d at cost upon the m·tler of the applieant. Ruh!IJ o.f 
P1''"'· ~ ... Iii); and Sl'e Id. 17 I. Awl whl'tte\"l't', in the tre::ttllll'IIL . 
of :til~"·" jitl/'fe :~ppli<·.:ttion, an acl\'l'l'~e <ll•eision i~ nt:Hh• upon any 
prt•limin:11'y or inteJ·mcdiate questi,lll, withont the rl'j<·ction of :111y 
claim, notice thereof, together with the reasons thl'refor, will he 

• 
gJVeu to the applicant, in order that he may judge of the prO}Jriety 
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uf tho action. If, after receiving such notice, ho trave1·s~: the pro· 
priety of the action, the matter will ho reconsidered. Icl. No. 06, 

113. lntelferences. 

Whenever an application is made for a patent which, in 
the opinion of the conunissioner, would interfere with auy 
ptmding application, or with any unexpirer.l patent, he shall 
gi\'e notice thereof to the applicants, or applicant and paten
teo, as tho case may be, and shall direct the primary 
examiner to proceed to determine the question of priority 
of in \'ention. And the conunissioner may issue a patent to 
the party who is adjmlged the prior inventor, unless the 
ruh·m·;.;n party appl:Uls from the decision of the primary 
examiner, or of the board of examiners-in-chief, as the case 
111ay be, within such time, not less than twenty days, as 
the commissioner shall prescribe. Rev. Slat. § 4U04:. 

11:1:. lYh(ll collslitulcs an lnfelferencc. 

"\11 iuterf•·rL•nce is a prnel•etling iustitntccl for tho pm·poso of 
<ll'tl'rmiuiug the 'JIIt•stion of pt·iut·ity of in\"elltion Letwccn two ur 
lll<~l'P partit•s <·!aiming sttLstautially tht• same patentable invention. 
ltult· u( I'J'I(t'. ~u. n~ . 

• 
Two patl•Hls "interfere" only whcu tltl'Y claim, wlwlly Oi' par-

tially, tl11• ~anw illl'l'llt.ioll, \~old, &l•., RPparating Co. ·o. Uuitc.l 
Staff'S l>isintt•"l':ttill" Ot·u Co., (j 11/atl'/,,: ao7,· a .l•i'::~lt. l'ut 1'"~as .-. w • .v . 

..J -:~1. Tile l'rorisiou of It•· I'. Strtt. ~ -1 !J I H, reslll'diu« iuterferin« 
' ~· ~· 

)':tlo·u~>•, <':tllltot Ill' iurokt•d, uule~s it is assertL•tl that tl•e Lwu pateuts 
:t:·o· ~ul,~tautially fot· tlw s:tlllr.• inn·ution ; that tlte patl•lltt·e, in 
wl'"''! h<·haiJ' tit!' stat Ill<! is plt•:ttlt·d, is the n•al di~t'OI"t•rel' of the 
illrt·nti"u thl'l'l'ill sl•t. forth; and tl1at tile dl'f!'tttlant has wt·ougfully 
:li•]II'O)'riatcd till' fruits of his illl'l'llt ion. Ct·lluloi l .Mauuf. Co. v. 
Go.,dyt·ar Dcutal Vnlcanite Co., 10 Pat. (~tJ: G'11,;, 1. Inte~·fer
ctwe.~ at·e colllilwll Ly the st:Ltnte tu cases whet·e au applicant 
claims that for which a pat<•ut has ah'l':t<ly ht•(•ll grautcll, or that 
wlueh is clairnctl or l':lll lJC daimet] iu a pn·l'ious pcmliug applica· 
tion. II(•Jice a reissue appli<·aut cannot Ill' placed iu iuterfercuce 
with an unexph·cd patent iu which the n·col'll··latc of original 
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'ilpplication filed is suLst•tptent to that of tho reissue 
which does not claim the snbjcct-nmtter in conflict. 

15 Pat. O,tt: Gaz. 8:!7. 

115. lVhen Declared. 
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patentee, and 
&p. .Platts, 

• 

Intl'l'fcrcnces will be dcclarml in the following cases, when all 
the pat·ties claim substantially the same patentable iuvcntion: 1. 
Between two Ot' more origiual applicatious. 2. Between an ortginal 
application :nul an mwxpiretl patent, when tllll applicant, luwing 
been rejected on the patl!ut, shall file an allidavit showing that hu 
matle the invention hefot·e the pateutce's application was filt•tl. 3. 

Between an original application :uul an :l}'plication fur the reissue 
of a patent gmntetl during the pcudl'ucy of such original applica
tion. 4. Between an origiual applicatiou aud a. reissue application, 
wheu the original applic:wt shall tile an allitlavit showing that he 
madt• the iuvcution hefore the pateutee's origiual application was 
filed. 5. Between two ot· more applicat.ious for the reissue of 

)'atents grauted on applieations pt•JH!ing at the same tiuw. 6. 
Betweeu two or more applications fot· the n•issuc of patt•uts granted 
on applications not pctuliug at the same time, when the applicant 
for n·i~t-mt• of the latter patent shall lilt• an atlidavit showiug that 
he matlt• the invention before the application on which the earlier 
~Jalt!llt. was gmnted wato; tiled. 7. Hl't \\'l'\'11 a n•is~Htt• application 
ami au lllll'Xpired patent, if the original applications wen• )ll'lllliug 
at the same time, aud the reist-<ut• applit!:tlll shall 1ill' an atlitlavit 
showiu~ that. lw made the iuvention bt·l'orc tltL• origiual :t['['lieatiun 
of tltt• otltt•t' pat.cutec was lilc\l. ~- B..t.Wt.!t'll an :l['['lt•·ntiun fur 
rl'b~Hl' of a latl'r unexpirt•tl patcut. awl an earliL'I' lllli'X!•it·L·tlpatL!IIt 
gTant ,.,J bt·l'ore the ol'igiual application of t.he lattt•J' pat I' lit was 
lil<·cl, if tht· t't•i:-;snc applicant shall tile an allidarit showiug that he 
maclt• t ltt' inn•ntion lwfure tlH.\ ot·igiual app!icat ion of the l!ar!iet' 
p:ttl'nt. was lil\!tl. Rules of P1'liC. No. !l:l. 

Tl11· fact that one of the parties has aln•atly ohtaint•d a patent 
will twt pt'!'\'t•nt an intPrft•rellce ; 1'01·, although till' t'OIIIIIIi~siouer 

has nu JHlWL!r tu cancel a paleut, he may gr;tnt a pat cut. for the ~:11nc 
invl!ntiun to another person who proves to be the prior invcntm·. 
lcl. No. 02. 

• 
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116. When Refused. 

An applicant whose foreign patent is antecedent to any record. 
date of the domestic patent cited in refusal of the application, is 
entitled to the issue of his patent, without interference ; when the 
dome~t.ic patent makes no claim to the common subject-matter. 
E.l·p. Bland, 15 Pat. Ojf. Gaz. 828. 

A claim, by an applicant fot· a patent, of tl· ..• t which is shown 
but not claimed in a previous patent, is not ground for declaring an 
interference. :Marvin v. Lillie, 27 Pat. O.t!: Gaz. 290. 

An interference should not be declared merely because the pur
post' of both partws is the same, and both have invented improved 
means whieh are supposed to be adequate for the pm·pose, unless 
tho means arc sullstantially the same, That the specification of 
OIIL' party is, in some of its terms, broad enough to cover some of 
the form:> of the invention of the other, is not conclusive. O'Heilly 
v. ~mith, l .illacArtiwr Pat. Cas. 218. 

No intl•rl'on•nce will he declared between pentling applications, 
nor lwtWl'L'll a pl·n<liHg application aJHl an um•xpirc1l patent, unll'ss 
there are conHietiHg claims ; hut where an application is involnd · 
in an illcerft•rtonl'e in nart :uHl ~bows nn1l dtoscrilles, without claim-

' 
ing, a p:• tl•ntalllc inventio11 claimed by another party thereto, the 
applieant may, at any time within twenty days after the statements 
of the parties han! hl'en received antl approved, on motion tlnly 
ma•lt·, as pro\'itlPtl in H.nle Hfl, Hie an :uncn•lment of his appliea
tioiJ dnlv daimiwr l>IICh invention, :t!Hl on the admission of Slll'h . "' 
allJ<·JJdilll'llt tli1: invention shall be indtulL•tl in th•~ interft'l'l'lll'e, 
[~•d,sequent proceedings thereon }lrPserihL·ll. J .lt.l. No. fl4. 

J:d'ore the tlPelaration of interfL•I't'lll't' all prelimiuary qlll·~tions 
lllll>'t he sl'ltkt1 hy tho primary t'Xaminl•l', and th:tt. issue must],,. 
elt·ariy tlt-linL'tl; the inVI'IJtion which is to form the ~nhj .. ct of the 
C<lllt I'OVI'I'SY 11111St hL• lleeid1•d to hl' patent.ab\e, a11d the claims Of 
tiH• respL:eti n· parties must be put in such conditiou that thl'y will 
nut require alteration aftct· the interft•rcnce shall have been finally 
il<'1·ioletl, unl,~ss tln• tt•stimony :lfltlnec•lupon tlw t1·ial shall necessi
tat<· .. ,. jnst.il'v such eh:wge. ld. No. D5. 

\Yhl'l'l', >~Wl·n·r, a party who is n••lnirt•d to put his t:aso in a 
coudition propl'l' fu1· .til intl'rferenee fails to tlo so within a n•ason
able time speeilied, the declaration of interference will not be 
delayed. After final juugmeut of priority the application of such 
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party will be hc!J for revision and restriction, subject to intcrfcr
Ciwcs with other applications or new rufcrcnccs. Id. No. 4G ; and 
sec Id. No. 93. 

ll7. Exmnincr of lnlelferences. Notices. Disclaimer. 

\\ThPn an intl•rfcrcncc is round to exiRt and the applicatit>us are 
!·-·~·parerl therefor, the primary uxamincr will forward to tho exam
ill!'!' .,r inlt!l'i'L·I'l'IICL'H, togt•tlwr with tlw lilL•s antl tlrawing~, nCtlieL·~ 

of illll'rl\~n·J!<~e for all the parties, as specilit•d iu Hnle 10:.! (pust, 
I'· J,-,;, ), whieh will tli~closo the name nnrlresideucl• of L·ach party 
a111l th:1l of his attorney, and if any party, as sn<'h, be a p:tlt•Jilt.•t•, 
t hL· date :tlll1Hnmbct• of the patent, and the 1latL• ot its application, 
tlw ordinals of coutlicting claims, a11d the invention dainH·cl, wltil'h 
sl1:tll be l'h-arly an<l coneisely dditH•ll, in so many conut~ t>l' hraneht·~ 

as may lw m·cc~~:wy in onler to include all iuterfL·•·ing claims. 
WheJil!\'cr it ~ln1ll be fonutl that two ot· more part il's whose intl'ru::;ts 
are in eonlliet. an~ n•pre:->L'Ilted hy the same at tornt•y, the examinu· 
in charge will notify each of ~aid prindpal parties, and also the 
attorney, of this f:wt. Rules of Pl'ctc. No. fl7 . 

• 
Upon rem·ipt of t.he noticus of intcrferl•ncl•, the examiner of 

intm-ft>l'l'IH't•s ll'ill make an examinatiou tht•rcvf, in orflet' to ast:Pr
tain wlu·ther the i~~ue ht!t.\\'een the partie;; has heeu dt•arly Lleliuetl, 
and whl·thcr it is otherwise correct.. If he be of opinion, upon sueh 
examinal ion, that the notious nrc :unbiguom; in thi:; p:utienlar, or 
:ll'l' impt!l'fect. in any ma\<•l'ial poillt, lw will tran~mit his oujections 
to the primary l'Xalllin<•J', \\'Ill> will promptly notify him of his 
d(•ei~;ion to :unmH1 ot· not to :tllll'llil tht,lll. lil. No. \JH. 

In case of a mate~·ial tlisa~reement hetwet•n the examinL'l' of 
referencl's and the primary l'Xaminer, they shailrefL·r the poiuts of 
difl'ercncc to the cummissiont•r for Llt•eisiou. Ill. No. ()(), 

The primary ex:-~mint•r will rl'lain jnrisdict.in11 of the ease until 
tho Lleelamtion of interfert'JII:l' is math•. Lf. No. \00. 

\Vhen thL• not it'l'~< of intl'rft•rl'nec h:wc lll'l'l1 settletl, the examiner 
of iuterfct·cnces will atld thct·cto a tlcsignation of tlw time within 
which tho statements required by Rule 105 (post, p. 150) must be 
filed, and will, pro .fiH'IIW, imtitutc a111l dL•ebre thu iutci-fcreuce by 
forwarding the notices to the several parties to the interference. 
Icl. No. lGl. 

Notices of interference will be forwarded hv the examiner of • 
interferences to all the parties, or to their attomcys, or, in case the 
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.application or patent in interference 1ms been assigned, to tho 
assignees. When one of the parties has recciv(•tl a patent, a notice 
will be sent to the }Jatentce and to his attorney of record. When 
one of the parties resides abroad and has no known agent in tht: 
United States, notice, in addition io that sent by mail, may lJl' 
gi\'1'11 by publical.ion in the OJJicial Gazette fot· such pln·iod of tim•. 
a:> the commi!;sioncr may direct. Ii.l. No. 10~. 

lJ pon the institution and declaration of the interference, :is JII'U· 
vi« h·«l in Rule 101 (ante, p. 15-l), the exam in«·t· of the interference~ 
will take jurisdiction of the same, which will then become a con. 
te:>t.Pd case ; but t.hc primary examiner will detln·mine the motions 
mentioned in Hule 116 (ante, p. 15:;), as herein provi(b). Id. No. 
1 oa. 

An applicant im·olve«l in an interfl'l'l'IWC may, with the written 
I}Onst'nt of the assignee, when th<•rc has been an assignment, lJl'forc 
tlw «late tixl'«l fur the tiling of his statement, in onlel' to avoid the 
COntinuanee of the intel'ferencc, «liscJaim IIIHh•r his OWn signatm·e, 
att«·sted by two wit.nt•sses, the invention of the particular matter in 
issll<', allll npon such disclaimer mal the cancellation of any claimfl 
im·olving such intel'l'eriug matter ju«lgment :;hall be rendered 
against him, and the disclaimer shaJI Lc embodied in and form part 
of his specification. Ii.l. 104. 

• 118. Prelhninw·y Statements . 

Eaelt party to the interference will he required to file a concise 
statement, under oath, showing the date of his original conception 
of the invention, of the making of a drawing, of the making of a 
model, of its disclosure to others, of its reduction to practice, aJHI 
of the extent of its usc. Th~ parties will be strictly held in their 
proof to the «btl'S Ret. up in tiH'ir statements. The statement must 
be seah•d up hdol'e tiling (to be opened only by the examiner of 
intel'l'el'(!llCl'>'), :uul the n:une of the p:u·t.y tiling it, the title of the 
case, anrl the suhjl'et of the invention indicated on the envelope. 
'!'he statements shall not be opcnell to the inspection of the oppos· 
ing parties until both shall have been filed, or the time for filing 
both with any extension thet·eof shall have expired, nor then unless 
they have been examined by the proper officer and found to be 
satisfactory. 'Vhen the invention was made abroad the statement 
shoul«l set forth when and where, if ever, the invention was paten· 
,ted (giving the date and number of the patent) and when, if ever, 

• 
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it was described in a printed ~uhlication (giving the title, date. 
and place of publication), and when, if ever, it was introduced, or 
knowledge of it was introduced, into this country (giving the 
circumstances which are thought to establisll the facts thereof). 
Rules of Prac. Nq. 105. . 

If, on such examination, a statement is found to be defective in 
any particular, the party shall be notified of the defect, and a time 
asRigned within which be must cure such defect by an amended 
statement ; hut in no case will any original or amended statement 
be returned after it has been once filed. If a party shall refuse to 
file the amended statement herein referred to, he will be restricted 
to his record date in the further proceed~ngs in the case. Ia. 
No. 101\, 

If the junior party to an interference fail to file a statement, or 
if his statement fail to overcome the p1·ima facie case made by the 
respective dates of application, the other may demand an immedi
ate adjudication of the case upon the record. \Vhen there are 
more than two parties to the interference, and any one of them 
fails to file his statement, jndgment may be rendered upon the 
record as to the party failing to fUe his statement, unless he be the 
senior party, and the interference will proceed between the remain 
ing parties. Id. 107. 

If any party to an interference fail to file a statement, no testi 
mony will subsequently be t•eceived from him to prove that he 
made the invention at a date prior to his application. The state· 
mcnt can in no case be used as cviuence in behalf of the party 
making it. Id. No. 1 os. 

If cithet• party require a po~tponement of the time for filing tlHl 

sta!.cments, he will JH'esent his motion duly scrve!l 011 tlw othm· 
parties, with his reasons therdor, supported hy aflidavit, prior to 
the llay pt·evionsly fixed upon. But the cxamim•r of interft·l'l~He!•s 
may, in his discrl'tion, dis}>en~e with sel'\'ice of notice of such 
motion. Icl. No. l 09. 

In case of matet·ial error in the statement, arisiug through 
iua!l vcrtcnco Ol' mii!take, it may be cort't•cted on motion, upon show.
ing to the satisfaction of the commissioner that its concctio11 is 
essential to the ends of justice. The motion to concct th(l state
ment must be made, if possible, before the taking of any testimony, 
and as soon as practicable after the discovery of the cnor. Id. 
No. 110. • 

• 

• 
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110. Presumptions and Evidence. 
In original proceedings in cases of interference the several par

·ties will be presumed to have 111ade the invention in the chronologi
cal order in whicu they flied their completed applications for 
pq.tcnts clearly illustratiug allll de.::cribing the invention ; and the 
btu·deu of proof will rest upon those who shall seek to establish a 
different state of facts. Rules of Fmc. No. 111. 

A time will be assigned in which the junior applicant shall com
plete his test.imony in chief, and a furthm· time in which the ot.her 
party shall complete the testimony on his side, and a furtl1er time 
in which the junior applicant may take I'cbutting testimony, but 
!'>hall t':'lke no other. If there be more t.han two parties, either pat
elltees or applicants, the times for taking testimony will be so 
ananged that each shall have an opportunity to prove his case 
against prior a}lplic:mts and to rebut their evidence, and also to 
meet the evidence of junior applicants. Id. No. 112. 

If either party fail to take his testimony within the time 
assigned to him, all junior applicants having duly taken theirs, the 
case may, on motion duly made and served on such part.y, be set 
for hearing at any time not less than tl•n days after the hearing of 
the uwtion. Id. No. 113. 

Powers of the commissionL·rs in cases of interferences, ::mel the 
usual practice of the oflice in respect to such cases, stated. Pottcl' 
1'. I>ixou, 2 Fish. Pat. Ctcs. 381 ; Hanford v. 'Vestcott, ? 6 Pat. 
qu: (; ,1z. 1 ! 81 ; United States v. Thatcher, 2 M((c.A?·tltm·, 24. 

Tlw rull'R as to the admissibility of cvidenel• iu an iutt·rfl'renec 
al'l' till• same as at eommon Jaw. Nichols v. Harris, 1 Jlia('.A?·tlmr 
/',''· Cos. :l02. 

Tile applicaut in an iutt•rfen•nce must show that lw was tlw 
;ir-t original inventor, awl it is uot ><utliei(•nt to r-;how that he was 
:111 urigiual inn·utor JIH'l'l'ly. St•aiu 1'· Gamhh·, ] Jllac..-1r(ltlt1' Pat. 
drt·· ·•~'-' \..; ,.,, 1hJu. 

Ar1missious of an appliL~aut in (lL·J·ogatiou of his right~, made 
wde litam motrtlil, arc admis~ihle against him in the intC'rfcrence 
pro(~•·L·diugr;. Clarke v. Crarncr·, 1 .illaeL1rtlw1' Pat. Cas. 47a. 

In an interference case, the fact of invention, and not a knowl
edge of the Uegrce of its utility, is the proper f'UhjPCt of inquiry, 
If a party omit to test the value of his iBVL'Btion, a11d fail to bring 
it into usc, and himself remain ignorant of the extent of its value, 
yet if it be the same with that of a subsequent discoverer, be is 
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entitled to a patent over the latter. I•'arley v. National Steam
Gauge Co., 1 JJ!acA1·tltm· Pat. Gas. 618. 

120. Motion3 and Incidental Practice. 
• 

-
If either party desire to haye the hearing postponed, he will 

make application for such postponement by motion, and will show 
suflicient reason therefor by affidavit. Rules of Prac. No. 114 ; 
see Id. 149. 

If eiLher pat<ty desire an enlargement of the time assigned to 
him for taking testimony, he will make application therefor as pro-
vided fm· in H.ule 151>, subd. 5. Id. No. 115. ..,, 

Motions to dissolve an interference upon the ground that no 
interference in fact exists, or that there has been such irregularity 
in dccla· '·'f the same as will preclude a proper determination of 

• 

the qn~~ · ~ of priority between the parties, or which deny the 
patentabwty of an applicant's claim, should, if possible, be made 
within twenty days after the statements of tl1e parties have been 
received and approved. Such motions, when in proper form, will 
"Je transmitted by the examiner of interferences, with the tiles and 
papers, to the proper primary examiner for h;s determination, and 
he will rett>.,·n the files and papers to the examiner of intt•rferences, 
with his (l~cision, at the expiration of the time li111ited for nppealif 
no appeal Lhall have been taken, or sooner if the party entitled to 
appeal shall filu a \\':tiver in writmg of his right of appeal, and such 
decision will he binding on the examint•J' of intt·t·fererwe;; unless 
·eversed or modiiied on appeal. It.l. No. 116 ; see .It.l. 118. 

Alllawfulmotions, except those mentioul·tl in Rule 11 G, will be 
r'1adc before aud detet·mitwd by the tribunal having juris\liction at 
tl\e time. The filing of motions will not operate as a stay of pro
el'e\liu_qs in any case. To effect this, motion ;;houhl hL•m:t~lc before 

• 

t!w trihunal haYing jurisdiction of the iutcrfct·t•Hcl', whieh will, 
suitkient grounds appearing tlwrefor, order a susp(.msion of the 
iut\•rference pending the determination of Rneh motion. ](l, 117. 

AppC'al may be taken directly to the commi:;sioner from 
dC'cisinns on all motions, except motions to dissolve interferences 

• 
denying the patentability of applicants' cbims, or their right to 
make the clain.~, and other la\vfnl motion!l involving the merits of 
the case, which, when appealable, may be appealed to the board of 

• 

examiners-in-chief. From a decision affirming the patentability of 
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. e claim or the applicant's right to make the same no appeal can 
taken. Id. No. 118. 
After the interference is finally declared, it will not, except as 

herein otherwise provided, be determined without judgment of 
priority founded either upon the testimony, or upon a written con
eession of 11riority by one of the pin·ties, signed by the inventOI 
himself, and also, in the case of an assignment, hy the assignee, or 
11 pou a \\'l'itten declaration of abandonment of his application, as 
provided by Rule I O,j, !d. No. 110. 

In thl'ir decision of the question of prim·ity, or before such 
decision, the examint•r of interferences' and the examiner~;-in-chief 
will din·et tlw attt•utiou of the commissionm· to any matter not 
l't'lating to lll'illl·ity which may have come to their notice, and 
whicl•, iu tiH·ir opiuion, t'Htahlishes the fact th:1t no iuterfcrenee 
exists, o1· that t IH•re has bct•n il'l'cgularity in declaring the same 
(Rule llli), o1· which amouuts to a :-;tatutory hnr to the grant of a 
patt•nt to citlil'l' or the parties fOI' the claim or claims in interference. 
The counui~~ioue:- may, before judgment on the qut•stion of priority 
of in\·eut ion, suspend the interfert•nce and remani:l the case to the 
primary t•xamiuer for his cousi<leration of t.lw matters to whieh 
attention has hel'n dirt•cted, :tllll his decision will be subject to 
appeal, as in otlter cast•s. If the case shall not be so remanded, the 
primary examiner will, after judgment, consider any matter afl'eet
ing the rights of either party to a patent which may have been 
called to his attention, unless the same shall have been previously 
disposell of hy the commissioner. Icl. No. 120; see Id. No. 110. 

A second intl'rfercnce will not be declared upon a new nppli· 
cation on the Hflllle inYention filed by either part.y, no1· will a 
decision be st•t aside after jul1gment, except in accordance with the 
principlt•s governing the gmnting of new trial:;. ld. No. 1:!1. 

If at any time during !".!e ])enclency of au interfe1·ence the 
primary examim•r discover new references, he may request a sus
pension of the interference for their consideration ex parte uutil 
their pe1-tinen<•y shall be determined, when the file::; and p~pcrs will 
be returned to the examiner of interferences and the interference 
dissolvl•ll Ol' reinstated in accordance with such determination. Id. 
No I '}'} . --· 

The pl'imary examiner may request a suspension of an interfer 
encn for the puqJOse of adding new p~.rties ; but no new parties 
will be added after the taking of testimony without the special 
ortlt•r of the commissioner. Id. No. 123. 
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No amendments to the specification will be l'eceived during the· 
pendency of an interference, except as provided in Rules !H, 104,. 
125. Id. No. 124. 

When a part only of the claims of an application aro involved 
in an interference, the applicant may withdr:nv from his applica
tion the claiws adjndge<l not to interfert·, and tile a new application 
therefot·, if the applieation can be h•gitin1ately dividl'd, and if no 
mot•e of the devicl'N elaimed in one i::~ :;hown ot· described in tho 
othct· than is lll'ccssary to an intelligent undet·st:uHling of the inven
tion claimed in the latter: Provided, That no elaim shall be made 
in the Sl·contl application, broau enough to include matter claimed 
in the tirtit applwation as amended. Ill. No. I ~5 ; see Id. No. 42. 

·when applieations are <leclare<l to be in interfct·cnee, the inter
fering parlil•s will be permitted to see or obtain copies of the inter
feriug claims, a111l of so much of the Rpl'eiiications as relate thcr<'to, 
aftrt· the ~tatrments l'<'ft•JTl'd to in Rule 105 han• been reecivctl anti 
UjlJli'O\'l'd; but no iuformation of an application will be furni~IJCd 
by the nllice to an opposing party, except as provided in Rules 97 
and 102, nutil :;ftc•; the approval of such statL'Illcnt. Id. No. 12G, 

\Vhtm it shall appt•ar, on motion duly made,: .,! upon satisf:w
tory proof, that, lly n•ason of the iuability or refusal of the inventor 
to prosrcute or d('fcllll an interft-rcncl', or from other cause, tho 
ends of justice shall n·quirc that an assiguec of an undivillc<l inter
est in the invention bl• permitted to prosecute or defend the same, 
the commissiotwr mav so <mlt·t·. Id. No. 127 . • 

121. Principles of Dec'ision. 

In an interference between an applicant and a patentee, the only 
q•testion raised is whether the former was the prior inventor, 
Warner v. Goodyear, 1 .JJiacA1·thur Pat. Cas. 60 ; Burlew v. 
O'Neil, Ill. lUti. 

The jurisdiction of the commissioner in an interference is not 
JimitNl to the naked question of priority ; he may inquire into the 
patentability of the invention and determine questions rt•lating to . 
the public use and abandonment. Hunt v. Howe, 1 l!lacArt!tur 
Pat. Cas. 3GG. ' 

• 

Upon an objection, in interference proceeding!~, to a speeitica-
tiou, as being vague and indefinitE, the construction to llC given to 
the speeifieation should not. he too strict and technical ; if it com
municates to the public tl11· manner of t~urrying the innntion into . 

TT .--11 • 
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effect, so that a skillful workman can carry into execution tho plan 
of the inventor, it is sullicient. Stephens v. Salisbury, 1 -llfac
Art!tur Pat. Gar.:. 379. 

"\Vherc, in nn interference proceeding, it appear~:~ that tht> ith•a 
Ol' suggestion of the invention was communieated by one <•f t.ho 
partie~ to tlu• ~·tht•J', by whom it was'practieally appli<~<l, producing 
the deHirt•tl reHult, t lw formt•r is the sole inventor ; and tlw latte1· 
·can :Wt]niro no right. to the invention by the faillll'<' of the rPal 
inventor to JH•rl't•et it with due diligence. :;tt•aJ·no; ''· I>avis, 1 

JllacArt!w1' l'at. Co.~. OflO. 

A deci~ion upon the question of interference i~ nect•ssa•·y to con
f,,r jmi~tliction upon the quel'ltion of priority ; and the jm·isdic
tional matter must be fin;t determim·tl. Jhin v.l\lol'se, 11llacA1·tll!lr 
Put. Cas. !JO; Stephenson v. Hoyt, ld. ~!J~. 

An application fo1· a patent nwy Le rejected on the gnnmd of 
intcrfcn!nC(', although tiW innntion of the applicant may be a 
better and improved mode of accomplishing the object of the 
patented in vent ion, if the fo•·me1· be a substantial inted'erencc with 
the principle of the lattl'l". Stt•pheuson v. Hoyt. 1 Mac.A1·thw· Pat . 
Oas. 202. 

• 

122. Effect of Comm~ssioner's Decision. 

}i;ven where an interference is claimed, and as against the 
parties to that hearing, the cornmissiorll'r's decision is not con· 
clusivP. Upon reasoning and on· authority the new patent granted 
after a hearing merely makt•s out a prinw jitcie case for the suc
cessful applicant. Union I''\ per Bag l\[aehiue Co. v. C•·:wt•, 1 

.Holme,~, 429 ; (i Pat. O.t!: Gaz. SO ; 1 Bwm. <V A. Pat. Ga.~. 4!J4. 

The decisionof the patl•nt-oiliec upon an interference )ll'OCl'etling 
is sullicient to entitle the successful party, as agail!st the tldeated 
}larty Ol' his privies, to a preliminary injmwlion upon the tptt•stion 
of prior·ity of invention ; but the defeat,~d party is not prechu]ed 
from i·aising in anotht•r action the qneHtion of novelty. Smith v. 
Halkvanl, 2:3 Pat. (~/!: (}az. 18:!2 ; lfl Fed. Rep'1·, 414. 

An interfe1·ence in the patcnt-oftice in which priority of invention 
was awarded against the patent in suit does not conclude the com
plain::mt from maintainiug an action thereon, if the parties are not 
the same. Perry v. Starrett, 14 Pat. O.tf. Gaz. 599 ; 3 Bann. &: .A. 
Pat. Gas. 485 

The decision of the commissioner on a question of interference 



H.IU I•~C'l'IONS, ETC. 163 

will be sustained in the eourt~, and a preliminary injunction 
granted according to the priority of right 1\S declared by him, 
unless it is shown to have been manifestly w•·oug. Pcntlarge v. 
Beeston, 14 Blatcl~f. 352 ; a Bmw. ((; A. Pat. Ca.q, 142. 

'l'he decision of the patent-ollicc in an interfcrcuce ~mit as· to the 
priority of a certain invention binds the assignees of tho inventors 
ami purchasers f1·om them. Peck, &c. Co. '1.'. IJimlsay, 2 Fed, 
Rep'r, 688 ; 18 Pat. O.tf. Gaz. 63 ; 5 Bann. <('; A. Pat. Cas. 300. 

'l'hc (h•cision of the patent ofiice in favor of one of the parties 
in interference proceedings is not conclusive as an adjudication 
upon the question of pri01·ity of invention between them, in a snit 
between them as interfering patents under Rev. Stat.. § _..t!HS. 
Hulll•l v. 'l'uckf'r, 24 Feel. Rep'1·, 701. 

12a. Afliclcwits a11cl Depositions. 

The commissioner or patents may establish 1·ules for 
taking affidavits and depositions required in cases pending 
in the patent-office, and such affi.<lavits and depositions may 
be taken before any officer authorized by law to take deposi
tions to be used in the courts of the United States, or of the 
State where the officer resides. Rev. Stat. § 4905. 

The following rules have been established for taking and trans
mitt.ing testimony in extensions, interferencl's, and other contesteu 
case:! : 

I. Before the deposition:; of witnesses are tak<'n by either party 
<lne notice shall be given to the opposite party, as hereinafter pro
vided, of the time and place when and where the depositionH will 
be taken, of the cause or matter in which they arc to ue usL·d, nud 
of the names and residences of the witnesses to be examined, so 
that the opposite party shall have full opportunity, cithet· in person 
or by attorney, to m·o~;s-examine the witnesses. If the opposite 
par~y shall attend the examination of witm•~;s('s not named in t.he 
notice, 'lnd shall either cross-examine such witnesses or fail to 
object to their examination, he shall be deemed to have waived any 
objection to their examination based on want of notice thereof. 
Neither party shall tako testimony in more than one }>lace at the 
same time, or so II early at .the same time as not to allow reasonable 

• 
.ttme to travel from one place of examination to the other. 

• 
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2. 'fhe notice for taking testimony or for motions must be 
served (unless otherwise Rtipnlatcd in an instrument in writing filed 
in tho case) upon the attorney of record, if there be one, or·, if there 
bono attomcy of n•e<ml, then upon the aLl verso party; and it must 
give the opposite party n•as,•nable time to reach the place of ex
amination. Sneh ~<L•rviee may be mac1e by delivering a copy of tho 
notiee to tho adn•r'Sl' party or attomey, by lL•aving a copy at the 
usual place of business of the party or attol'lley with some one in 
the employment of such par·ty or attorney, or by leaving a copy at 
the party's wmal plac,e of residence with a memlJCr' of hi~; family, 
or by transmission by n•gistered letter·, or by express, or wheu• it 
shall be shown, to the ~mtisfaction of the connnissiouer·, that neither 
of the other modes of service herein prescribed is pmctieabh·, hy 
pulllieation in tho O.tficial Gazette/ and such notice shall, with 
sworu proof of the fact, time, and mode of scnicc then•of, be at
taclwd to the d<·position or depositions, whctlwr the opposing party 
shall have eross-<·xamincd or not. 

3. Eaeh witnt'l'S before testifying shall be duly sw<>l'll according 
to law by the otlieer before whom hi~ deposition shall be taken. 
'l'be depositions shall he carefully read over hy the witness, m· by 
the oflicer in his h<•ariug, and :;hull then be sub~cribed by the wit
ness, in the presence of the otliccr. The otlicer shall anuex tr. the 
d<·position his certificate showing, (1) the due administration of tho 
oath hy th': ufiicer to the witness before thf) comnwnccmeut of hi::~ 

testimony; (2) tlw uame of the person by whom the tcstimouy was 
written out, and the fact that, if not written by the ollicer, it was 
written in his prest•nce; (~) the presenee or absence of the adverso 
party ; ( 4) the pl:~ce, day and hour of cormucncing and taking tho 
dqJOsitions ; aull (5) tlw fact that the ollicer was not connectetl, by 

• 
blood or marriage, with t'itht•i' of the parties, nor interested directly 
or indireetly iu the matter in coutroyersy. The otlicer shall ~>ign 
the certilieale and aflix thereto his seal of otiicc, if he have such 
seal. lie shall thl·ll, withnnt. delay, securely seal up all the evi
dence, notices, an<l papl'l' ~·xhibiti', iuscribe npon the envelope a 
certificate, giving the title l!f the caf'l', the name of each witness, 
and the date of sealing, address the package, and forward the same 
to the commissioner of patents. If the weight or bulk of an 
exhibit sl1all exeltuiP it. from t hl' mail~, it ~hall be authenticated 
by the ullicel' aud trausluittell in a separate package, marked and 
addressed as aiH>\'e provid<~ll. 

4. In cases of extension, where no opposition shall be mallP, ex 
• 



REJECTIONS ETC. 1115 
• 

parte testimony will lw n•cei ved from the applicant ; mul such 
testimony as may havl' been taken hy tlte applicant prior to notice 
of opposition will lw n•et•ivctl nnle~~ '~ken within thirty days aftL•r 
filing the petition fol' thl' l'XIL·usiou. But upon receiving nutiec of 
oppo~ition, the appliL~ant shall inlllll'Lliately give notice to t.lw 
O}>posing party 01' parties of tht• names antlrL•si•lcnces of the wit
ncs~t·s whosl' tL•stimony shall h:t\'L\ !JeL'll thus takl'IJ, 

n. If l'ith~·r party shall ht• nnahle to proL:Ili'L' the testimony of a 
witucs~ within the tinte limitL·tl, any l!lotwn whieh he may make 
for an L'Xll·n~ion of his time must he am~ompauit•tl hy a :-;takmt·nt, 
un<l1•r oath, of the canHe of such inahility, tlw name of such wit· 
tll'ss, the fads expected to lJC proved hy him, the steps which have 
lJccn taken to procure said tcRtimonj, aml the dates at which 
(!ffort~ have bct•n made to procure it. 

G. When a party relies upon a caveat to establish the date of 
his invL·ntiou, tho caveat itself, or a certified copy thereof, must be 
filed iu evidence, with due notice to the opposite party. 

7. lfpon noti<~c given to the opposite party heforc the closing of 
the testimony, any ollicial record, and any special matter contained 
in a priuted publit~ation, if competent evidence and pertinent to the 
issue, may be used a~ e,•idcnce at the hearing. Rules of Prac. 
No. 150. 

The pages of each deposition must be nnmbereu consecutively, 
and the name of the witness plainly and conspicuously written at 
the top of each page. 'l'hc testimony must be taken upon legal-cap 
·Or foolscap paper, with a wide margin on the left-hand t>idl\ of the 
page, and with the writing on one side only of the shef)t. Id. 
No. 151. 

The testimony will lw taken in answer to interrogatories, with 
the questions and answers co~·mitted to writing in their n•gular 
order by the otiicel·, or, in hit-~ prcsenm•, hy some person not 
interested in the case, ~;>ither as a party t.lH•rcto o1· us attorney. But, 
with the written consent of the p:u·tie:-:, the dt•positions may be 
written out by other persons in the presence of the olliccr. No 
officer who is connected by blood or marriage with either of the 
parties, or interested, directly or indirectly, in the matter in' con
trovers)", either as counsel, attomey, agent, or otherwise, is com· 
petent to take depositions, unless with the written consent of all 
the partit·~. Id. lo2. 

By leave of the commissioner, first obtained, testimony may be 
taken in foreign eountJ'il'H: 
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I. Such permission will he granted only upon motion duly made~ 
Id. No. 153; See Id. No. 140. 

Tho motion must designate a place for the cxat!lination of the 
witne~sell, at which an ollicer llnly qnalilie(l to take testimony nrulor 
tho laws of the United States in a furt>ign country ~hall n•silh·, and it 
must he accompauietl hy a statl•lltl'llt, nndl't' oath, that the nu.•ntion 
is made in good faith, ami not for· pnt"]lOH('S of delay or of vexing 
or harassing any party to the ease; it 11111st also ~wt forth the JJanws 
of the witm•sses, the p:u·ticul;u· f:wts to which it i~ Pxpectt•d t•ach 
will tl'stify, aJHl the gi'Onruls on wldeh is h::setl the lwlid tlra· <•aeh 
will so testify . 

• 
2. It. must. appL•:u· that the testimony dl•sirell is material anll 

competent, mul that. it c:mnot he takl•n in this conntry at all, or 
cannot ht• takPn here without h:u·t1ship and iujnrv to the rnovirw 

• .. ::"'t 

party gn•at.ly l'XC<'l'<ling tltat. to whidr the opposite party will lw 
CXJH>sl·d by t hl' takiug of snch tl'stimouy abroad. 

· :1. Upon the grautiug of sueh motiou, a time will he set witlrin 
whieh the moving party ~!rail file i11 duplicate tlw iiiLL•rrogatoril·s 
to In! pr·opollll!lcll to each witness and ser·vc a copy of the same 
upon t•adr :ulve1·se party, sho may, within a tlesig11ated time, flip, 
in duplieatt•, cross-iutenogatorics. Objection~ to a11y of tho illtcr
rogatoriL·s may be tiled at any time before t.he tlcpositions arc 
tr.':en, and will l>e considerl'd and determined upon the hearing of 
the case. 

-!. As soon as the inll·rTogatories and cro~s-iuterrogatorh•s aw 
decitlctl to be in Jll'O]'l'l' form, the commissiorwr will t!:\IISP thPm to 
he fnnrartll'•l to tht• prop< 1' otlim·r·, with tlw r'l'IJIIl'st that, npon pay· 
me11t of, o1· ~atisf:wtory :-<t'l'llrity for, :ris ollicial fl'l'S, he rrotify the· 
witucsses ll:lliWll to appPar· IH'fot'l' him within a desiguatet! tium 
and make ans1n•1' tlu·rl'lo nudt·r· oath ; and that he rednce tlwir 
answt•rs to writ in!!:, :tllll t r:111srnit tiH· same, unrl<•1' his official st·al 
arHl signatnn•, to I ht• eommi~~iont·r· of patL•nts, with the certificate 
prescribetl in Hnle 150, snbd. a. 

5. By stipnlation of thu parties the rcqnirerncnts of paragraph 
3, as to written iuterrogatot·ies awl cross-interrogatories may be 
dispensed with, and the t<'stirnony may he taken bt•fore the proper· 
ofricer upon oral i.ttcl'l'ogatories by the pat·ties or· their agents. 

6. Unles~ false swl'ariug in the giving of sneh tPstirnony before 
the oflieer taking it ~ball Jn, puuislrablt· as pt·r·jury, undt·r the laws 
of the fon·igu statt· whL·rt· it shall l!l' takt•u, it will not starul on the 
"'arnr: footing, in tire pateut-otlict•, as tcstimo11y dnly take11 in the· 

• 
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Uniteu State!!; but its weight in t•ach ea~c will lJC uctt•rminccl by 
the tl'ibunal having juri~cliction of tsllch c:,st•, 

No cviuencc touching th~1 mattt•r at issue will lw cont-~hlct·cd on 
the hearing which shall not have been taken ana tilud in compliance 
with these t·ulus. But no notice will be taken of any llll'rely formal 
or technical ohjuction which Himllnot appuar to havo wrought a 
suLstautial injury to the party rai.,ing it; and in C!asc of tmch injury 
it must },e m:ulc to apjw:u· that, as soon as the party became uwaro 
of the !.r•·ound of objection, he gave notice theruof to the ollice, and 

·--
also to the oppo,ite party, informing him at the s:uuc time that, 
uniP!:'S it should he n•movetl, he shonltl lll'gc his ohjcetion at tho 
hcaritJ<r, This rule i:-~ not to be so con;trned as to mo11ify estab-

"' li~ht•!lmle;; of criut•Hct•, which will he t'pplied ~:>tl'h!tly in all pmc-
tico ht•fot't• tlw otlice. lit. No. 154. 

The Ia w l'eljllii'PS the clerks of tho various com·ts of tho Unitc<l 
• 

Statt•s to issue sul1pa.mas to st•cut·e tho attendance of witnesses 
who~e dt•twsitions arc desiz·ctl as evidence in cout<·stc<l cases in tho 
jH'Itt•ut-otlit•t•, Ii.l. No. 15.). 

Aftt•r tcstitnuuy is tiletl in the otliee it may be in:'lpt•cted hy any 
party to tho case, but it cannot be withdrawn for the purpmlll of 
printing. It may he printed by some ono specially dt•si~nated by 
the ollice for that. purpusl', undt•t· proper restrictions. Id. No. loO. 

~ix or more printt•tl Cl•l'it•s o[ the testimony mu5t be furnished 
-five for tho nso of the otlice, antl one for the \lse of each of the 
oppoHing parties. 'l'hc statement rcqnit·od by Rule 105 must bo 
printed as a part of the reconl. These copies must be iiled not less 
than one week before the day of ht•aring. They will have wide 
margins, with the names of the witnesses at the top o~ the pages 
over their testimonv, and will contain indexes with the nameH of all 

• 
witnesseR, and references to the pages where theit· testimony may 
be found, and also to the pages wht•rc copies of papers and tlocu
lllt'hts introrlnced a~ l!Xhihits arc shown. Printing can only he dis
Jll'lls~·d with on spe0i:d applic.~ti•m hasctl npou satisfadot·y reasons, 
iu which casl' ntannsl'ript eopit•s mu;;t ht• fnrnishL•Il one for the 
oflit'L! allll one for l':Wh tllln·rse party. lil. No. 157. 

It is desirable that argnmcnt;; and 1ricfs in all conteste£1 cases 
shonhl be submitted in pt·inted form, and filell before the hearing. 
If either party fail to comply with this regulation, no extension of 
time will he granted for tho pnrpoHl', exct•pt upon consent of the 
ad verse parties. Id. 158. 

Rult·s to govern tlte taking anJ transmh;sion of evidence, tnadl 
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by the commissioner in conformity to statutory provisions, have all 
the binding force of statutes ; both as regards the commissioner 
himself and parties litigant before him. Arnold v. Bishop, 1 
lrh.eArthur Pat. Cas. 27. And no notice of the taking of testi
mony before the examiner is waived by an appearance and cross-

, 

examination, Il1, . 

An objection to the formal sutliciency of a deposition must be 
raised at the hearing before the commissioner Ol' it is unavailable 
Qn appeal. · But the deposition may be considen•tl on an application 
for an adjournment, although too info1·mal to be atlmisHible on 
final ht•aring. Smith v. l!'lickmyer, I .~.1/ac.Artlwr Pat. Uas. 46. 

Informality in the caption of a deposition is not waived by a 
notice to have the deposition produced before the cornmh:sioner for 
inspection. Perry v. Cornell, 1 lllacA1·thur Pat. Cas. Q(l, 

Depositions taken in au interference may be used in a subse
quent interference, when the issue is the same and the parties or 
their predecessors in title are the same. }lcCOJ·mick v. Howard, 1 

MacA1·tlmr Pat. Oas. 238 ; Carter v. Ca1·ter, Id. 388. 
Depositions used upon the original hearing before the commis

sioner may be used upon a re-hearing against a new party who 
came in subsequently to the taking of them. Carter v. Carter, 1 

· Mac.Artltur Pat. Cas. 388 . 

• 

124. Subpmnas to "'Witnesses. 

The clerk of any court of the United States, for any dis
trict or Territory wherein testimony is to be taken for use 
in any contested case pending in the patent-office, shall, 
upon the application of any party thereto, or of his agent or 
attorney, issue a subprona for any witness residing or being 
within such district or Territory, commanding him to 
appear and testify before any officer in such 'cliotrict or 
Territory authodzed to take depositions and affidavits, at 
any time and place in the subpoona stated. But no witness 
shall be required to attend at any place more than forty 
miles from the place where t.l- · •nbpmna is served upon 
him. Rev. Stat. § ±D011 



• 

APPEALS. BIJ .. LS IN EQUITY. 169 

• 

125. ll'ilness Fees. 

Every witness duly ~ubpoonaed and m attendance shall 
be allowed the same fees as m·e allowed to witnesses attend
ing the courts of the United Stat.• · • ~el.'. Stat. § 4907. · 

126. Penalty for failiug to Attend, m· refusiny to 1'esfif!J . 
• 

Wlwnever any witne~s, after being dnly servecl with such 
subpoona, negleets or refuses to appear, or aftm· appearing 
refuses to testify, the judge of the court whose clerk 
issued the subpoona may, on pi'Oof of sneh neglect or refusal, 
enforce obedience to th0 process, or punish the dh;obedience, 
as in other like cases. But no wit.twss shall he deemed 
guilt.y of contempt for uisobeying sueh subpoona, unless his 
fees anti traveling expenses in going to, returning from, 
and one day's attendance at the place of examination, are 
paid or tendered him at the time of the service of the 
subpoona ; nor for refusing to disclose any secret invention 
·or discovery made or owned by himself. Rev. Stat. § 4908. 

------

X. APPEALS. BILL IN EQUITY 

127. Appeals from Primary Examiners to E;cmniners~ 
in-ckief. 

Every appncant for a patent or for the reissue of a 
patent, any of the claims of which have been twiee rejected,. 
and every party to an interference, may appeal from the 
decision of the primary examiner, or of the oxa~1iner in 
ch~trge of interferences in such case, to the board of 
examiners-in-chief; having once paid the fee for such 
appeal. Ret·. Slat. § 4-!lO!l. 

• 
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'l'he fee prescribed is ten dollars. See Rev. Stat. § 4034 ; Rules· 
of Prac. 12 B. 

To allow ~:mch appeal there must have been two rejections of 
the claims as originally filed, or, if amended in mattet· of substance, 
of the amended claims, and all the claims must be passed upon, and 
all preliminary and intermediate questions relating to matters not 
affecting the merits of the invention settled, before the case is 
appealed to the examiners-in-chief. Rules o.f Prac. No. 129. 

Upon the filing of the appeal the same shall be tmbmitted to tho 
pt·imary examiner, who, if he find the appeal to be regula•· in form, 
shall fumish the examiners-in-chief with a w•·ittcn st.ate111e11t of tho· 

• 
gi'Ounds of his clccision on all the points involved in the appeal, 
with copies c:>i the rejected claims, and with the references applicable 
therc•to. If the primary examiner shall decide that the appeal is. 
not regular in form, an appeal from such decision may he taken 
dil·cctly to the commissioner, as provided in Rule 140. Icl. No. 130, 

The appellant shall, before the day of hearing, file a bt·ief of tlu~ 
authorities and arguments on which he will rely to maintain his 
appeal. Icl. No. 131. 

If rhc appellant dcsit·e to be heard orally before the examiners
in-chief, he will so indicate when he files his appeal; a day of hear

. ing will then be fixed, and (lt;e notice of the same given to him. 
Icl. No. 132. 

In contested cases the appellant shall have the right to make
the opening ancl closing arguments unless it shall be otherwi~e 
ordered by the tribunal having jurisdiction of the case. Icl. No. 133. 

The examiners-in-chief in their decision will affirm or reverse tlu~ 
decision of the prirn:u·y examiner only on the points on which appPal 
shall l1ave been taken. (See J{nle 128.) If they shall discovc•· :wy 
apparent grounds not invoh·NI in the appeal for g•·:inting o1· 
l'l'fusing letters patent in the fom1 claimecl, o•· in any other form, 
they will annex to their decision a statement to that effect, with 
such recommendation ·as they shall deem propet·. ld. No. 134. 

From any judgment of the }H'imary examiner, on points 
• 

embraced iu the recommendation annexed to the decision adverse 
to the appellant, appeal may he taken on questions involving the 
m•·•·its to the board of examiners-in-chief and on other questions to 
the commis:>ione•·, as in other casC'!l. Id. 

If an appeal shall bll taken from tho decision of the examiners
in-chief to the commissioner, the commissionm·, whenever, in his 
opinion, substantial jnl'ticc shall require it, may, either before or 
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after final judgml·nt, t't•mat:d the case to tliC primary exuminci· fut 

consideration of any anumduumt or actiou bm;cd upon tho n•com· 
mcndation annexed to tho decision of the examiners-in-chief. Id .. 

If the commissioner, in revising the decision of tho examiners
in-chief, shall discover any appl)onmt grounds for granting· or 
refusing Iett<'rs patent not involved in the appeal, lw will, before or 
after final judgment, whenever, in his opinion, l!Hhstantial justice 
sh:•llrequirt•, give reasonable notice thl•reof to thl• partie!! ; and if 
any amemlmcnt. or action based thereon shall hu proposed, he will· 
rcma111l the cast• to the primary examiner for consideration. Icl. 

From cleeisions of the primary examiner, in cases remanded, as 
herein provided, appeal wilt tie to the board of examinet·s-in-chief, 
or directly to the commissioner, as in othet· cases. 

If af\iclavits be received, under Rule 75 or 8G, after the case has 
been appPall·d, the application will be remanded to the primary 
examiner for rt•considemtion. Icl. No. 135. 

l2S. From Examiners-ln-chlef to Commissioner. 

If such party is dissatisfied with the decision of the' 
examiners-in-chief, he may, on payment of the fee pre
scribed, appeal to the commissioner in person. Rev. Stat. 
~ -.!DlO. · 

'l'he tee prescribed is twenty dollars. Sec Rev. Stat. § 4934 ;-
R. le.~ of Prac. No. 1 a6. 

ca~es which h:we hl'l'll ht•anl anc1 decided hy the commissioner· 
on appeal will not he reoJH'IIl'tl except by the commissioner; cases 
which !:ave been decided hv the examiners-in-chief will not bu 

• 

reheard by them, when no longer pending he fore them, without the 
' 

written authority of the conunissioner; and cast•s which haYc heen 
decide<l by either the conunissioner or the examiners-in-chief will 
not be reopened by the primary examiner without like authority, 
and then only for the t~onsiclt•ration of mattet·s not already adjudi
cated upon, suflicict:t cause being shown. Rull's of Prac. No. 137 •. 
Sec also Id. No. 67. 

Cases will he rega1·tled as pending bl'fcH'e a tribunal until appeal 
has been taken from its deciHion, or until the limit of appeal which 
must be fixed in contestec.i cases has expire<l. Id. No. 138. 

Oases which have been deliberately decided by one commissioner 
will not be reconsidcreu by his successor except in accordance with 

' 



' 

1'12 UN I'l'li~D STA 'l'ES LA W8. 

the principles which govern the granting of new trials. 
189. 

Id. No. 
• 

Upon receiving a petition which shall state concisely and clearly 
any proper qttestion, which h:u; been twice acted upon by tlw exam. 
iner, and which does not im·olve thl', merits of the cas!.', or the 
n•je<'tion of a elaim, and which shall ill so ~~at c the facts itwolvc11 
and the point o1· points to be n•vit·wt•d, an cmlPr will he mach~ fixing 
a time for hearing SU~h petition hy l)W enlllllliSSiOill'l'1 a110 dirt•ctiug 
the Pxamincr to n•port up.111 o1· answt•J' the mattt•rs avt•rrt>•1 in ~llch 

petition at ]east five days before snd1 clay of hearing. .Ill. 1<:!0, 

In cases of interfcn~ncc parties have the same remecl y hy appt>al 
to the examiners-in-chief and to· the commissioner as in ere parte 

·cases ; but no appeal lies in such caHes from I lw OPcision of the 
commissioner. Id. No. 141. 

Appeals in interference cases must be accompanied with hrief 
statements of the n•asons thm·efor; and both parties will be 
reqaired to tile briefs of their a•·guments befol'l' the tlay of hea1·ing. 
P•·inted briefs are in all cases preferred. Icl. No. 14:!. 

The commissione•· may, in his discrt>tion, ordt•J' a rehearing, and 
upon stwh rehearing may rt>vise his original c1eei:-:iun. l\Iatthows v. 

• W eetlt•, 1 JllacA1·tlwr Pat. Gas. 144 ; Re RousP, Id. 286 ; Nichol!! 
v. II:u·ris, .Ill. ~62. 

120. Frorn the Commissioner to the Supreme Court, District 
of Colmnbia. 

If such party, except a party to an interference, is dis-
• 

satisfied with the decision of the commisl:lioner, he mav 
• 

a.ppeal to the Supreme Court of the District of Columbia. 
·sitting in bane. Rev. Stat. § 4911. 

It is no longt>J' c~n:-:tomary in the patent-oftiee to allow pro forma 
proceeding;:, in order to ~ive opportunity for an appeal to the 
Supreme Court of the District. Rules of Prae. No. 145. 

'l'he rules and form!! for tl10so appeals are given in the Appen
dix to the Rules. 

'l'he refusal by the commissioner of patents to grant a patent to 
an assignee docs not form the subject of au appeal to a judge at 
chambers in the Supremo Court of the District of Columbia. 
Whitn<'y v. Fishc•·, 4 Fish. Pat. Gas. 248. 

No appeal lies from a decision of the commissioners upon the 
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relatiVe priority of two pending interfering applications for a 
patent. E-cp. Gower, 15 Pat. Off. Gaz. 828. 

Patentee has no right of appeal from tbe decision of the com
missioner in an interference between the patentee :md the applicant 
for a patent ; the latter only has the right, thu patentee being left; 
to his remedy by action. Pomeroy v. Connison, 1 .1lfcA1·thur Pat. 
Cas. 40. · 

An appeal did not lie from the refusal of a commissioner to re
open a hearing upon an application under the acts of 1H36 and 
1839. Re Janney, 1 MacA1·thur Pat. Cas. 86. Uudcr the act of 
1839, the reasons of appeal filed upon appealing from a decbion of 
the commissioner limit the jurisdiction of the appellate court, and 
wlwrc these reasons arc vagne :mel indefinitH tlll'y will not he con
sidered by the court. Re Winslow, 1 .lllacA?·tlwr Pat. Cas. 123 ; 
Jillson v. Winsor, Id. 13o; Burlew v. O'Neil, Id. 1GB. 

lrpon appeal the court will pass upon the merits of the case· 
without regard to the reasons which the commissioner assigucd fur 
his dl•cision ; those reasons may be wrong and still the deci~;ion he 
col'l'eut. Re Aiken, 1 .J.llac.A?·tlwr Pat. Cas. 12G ; Re Aiken, Iil. 
130 ; Re Crooker, Id. 134. 

Upon appeal the ruling of the commissioner upon the admission 
of evidence cannot be reviewed, unless such ruling wa!:! specifically 
set forth in the reasons of appeal. Jillson v. ·winsor, 1 .llfac.Artlmr 
Pat. Cas. 1:l6. 

The right to appeal from the decision of the commissioner, 
given by section 11 of the act, of 1830, is lost by failing to file the 
reasons of appeal within the time pre.;cribed. therefor, although a 
motion for a rehearing is pt'nding, llllle~s a special or<lm· enlarg
ing the time is made. Greenough v. Clat·k, 1 MacA1·t!tUr Pat. 
Cas. 173. 

Refusal of the commissioner to admit competent and material 
evidence offered by an applicant. was ground for appeal from his 
decision, under the acts of 183G antl 1839, and npon each appeal an 
ordt>r might be made directing the case to be reheard and the evi
dence to be admitted before the commi.ssioncr. Rc Fultz, 1 lilac- . 
A1·thw· Pat. Cas. 178. 

'l'he court cannot review the commissioner's exercise of ·his dis
cretionary power in extending time for taking testimony in an 
interference proceeding ; granting a rehearing, &c. l\lat.hews v. 
W cede, 1 lJlacArtltltl' Pat. (JaJJ. 144 ; O'Reilly v. Smith, Icl. 218 ; 
Re Rom;c, Icl. 287 ; Nichols v. Harrill, Id. 362. 

• 

• 
• 
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A decision of the commissioner· rejecting an applicr.tion for a 
patent for want of novelty, upon refer·enccs to other inv(lntions, 
should be reversed upon appeal, where the references originally 
relied upon arc virtually alJ:mdoncd and others presented for 
the first time on the appeal. Re Jewett, 1 lllacA1·tlnn· Pat. 
(/as. 259. ' . 

That a commission to take testimony in interfl•J'ence procct•diug,; 
was exeeutl·u b<'fore a magistmte who was of counsel for orw of the 
parties !s ground for reversal of a decision of the commissioner 
founded upon the depositions so taken. Nichols v. Harris, 1 lilac
Arthur Pat. Cas. ao~ . 

. Decision of the commi:-;l'iorwr· against an applicant in an inter
fe•·euce caSl' upon the ground that the in\'ention was not operative, 
1'1'\'l'rsed upon aplll•al, the testimony of witrH•sses that they had 
t.l':->ted the de\' ice aud fouud that, it would not work being over·conw 
by the production and operation in court of the machine itself. 
Hell v. Hill, 1 Jllac.Art!w1' Pat. Gas. R51. 

In determining an appeal from the commissioner of patc>lliR, tl10 
!illJll'l'llle comt of the District. of Columbia will look ouly into the 
l'l'asons of appeal, a111l into the recor·tls and proceedings in the ea~e 
which are applicable to these reasons. Re Conklin, 1 .1llaeA1·tlmr 
Pat. Gas. 375 ; 5 Pat. O,tf: Gaz. ~35. 

'l'he jul'isdiction of the appellate court in interference cast•s 
is not limited to cases wlwre the commissioner has awarded prior·· 
ity ; but an appeal may be taken from his refusal to gmnt any 
patent. Carter v. Carter, 1 lllacA1·tltur Pat. Cas. 388. 

Decision of the commissioner in an interference case, r·ever·sc>d, 
upon the evidence, the negative testimony of :t siuglc witness who 
was in a position to know the fact testified being tleemed sntlieient, 
under the circumstances, to overwc>igh the positive tcstimouy of 
two witnesses, wl10se answers appeared to be eva:;ive and nu(air . 

• 
Col'llell v. Hyatt, 1 .lllae.Artlun· Pat. Cas. 42:l. 

No appeal lies from an intel'locutory deci,;ion of the cormnis· 
sioner, such as a refusal to extend the time for taking testimony. 
'Yellman '1.!. Blood, 1 .MaeArtlm1· Pat. Gas. 43:!. 

A cbim tilcll upon an application for a p:ttent, eonstrued, upon 
appeal from a rejection, by giving it the interpretation most favor· 
able to the applieant, and !teld to be for a patental1le combination, 
although in each of t.lw features of the improvement, separately 
considered, there was strong resemblance to known things and 
]mown results ; the combination differing from each and all in the 

• 

' 
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-specific result, and appearing by the united action to accomplish 
the desired result with a saving of matel"ial and of operative force, 
Re Cole, 1 llfac.A1·t!wr Pat. Cas. 5:39. 

Under section 8 of the act of 1830, an appeal from a decision of 
the commissioner of patents in an inte1·ference case might be tak~n 
by a pawntee where the decision was in favor of the patentee. 
Babcock v. Degener, l ll!acA1·thw· Pat. Oas. U07. Overruling on 
this point, Porneroy ·<J. Connor, Ii.l. 40, which lu~d been followed in 
the following cases : Brown v. Herrick, Id. 3 !0 ; ·whipple v. 
Renton, .ld. 332 ; Hopkins v. Barnum, Id. :334 ; Drake v. Cun· 
ningham, Id. 378 ; King v. Gedney, Icl. 443. 

'l'be commissioner of patents hacl the power, under section 11 of 
the act of 1839, to enla1·ge tho time for taking an appeal from his 
decision. Justice v. Jones, 1 lllac"htltlt"l' P<tf.. Cas. tl3li. 

'l'he owne1· of a label entitled to registration made application 
to the commissioner for its registration, and had complied with all 
tlw requirements of tho law ; but the examiner n•jectcd tho appli· 
ration on the ground that the label was not of the class entitled to 
registration. 'l'he applicant, instead of appealing to the commis· 
sioner, petitioned i he Supremo Coart of the District of Columbia 
for a mandamus to compel the commissioner to register his label 
'1'he oommissior,er, in his answer to the rule to ~how cause, recited 
the facts of the failure of the applicant to appeal to the commis
.1ioner from the cxnmiuer's tlecisiou, but at the sam•~ time approved 
of ancl indorsed the reu~;ous of the examiner for refusing to register 
t!le label. It was held, that a peremptory mand:unns to register the 
label should issue. United States v . .Marble, 1 J.llac!.:ey, 284 ; 2 Pat. 
Jff: Gaz. 13GG. 

Un1ler the act of 1830 the attorney gen'eral advised, that, in 
order to be ef[ectual, the certificate of the proceedings and decision 

• 
of a justice of the Supreme Comt of the District of Columbia in an 

. appeal f'rom the commissioner of patents, required to be deli\'ered 
and returned by him to the commissioner, must be made and certi
fied by the justice whilu he is in office ; but, if so made and certified, 
1t may be transmitted by him to the commissioner after he has 
ceased to be a justice. 13 Op. Att. Gen. 205. 

The requirement of section 7 of the act of 183G that the. appli· 
• 

cant shall make oath anew when be persistt~ in his application after 
having been informed by the commissioner of the errors or defects . 

.of his specification, does not make a new oath necessary to enable 
• 

• 

• 

• 

• 
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him to appeal when nit~ application it~ fiually rejected. Re Crooker"" 
134 • 

• 

130. Notice of and Proceedings on such .Appeals . 
• 

When an appeal is taken to the supreme court of the 
• 

Distri'crt of Columbia, the appellant ::;}1[111 give notice thereof 
to the commissioner, and file in the patent-oflice, within 
such time as the commissioner shall appoint, his rmsons of 
appeal, specifically set forth in writing. Rev. Stat. § 4Dl2. 

'l'he c;ourt shall, before hearing such appeal, gi vo notice to 
the commissimwr of tho time and plr.ce of the hearing, aud on 
receiving snell notice the commissioner slu~U give such 

• • 
notice of such time and place in such manner as the court 
may prcsGl'ilJl\ to nll parties who appear to be iuterested 
therein.. 'l'he party appealing shall lay hof''ro ·tho court 
certified eo piPs of ~ill· the original papers and evidence in the 
case. and the commissioiwr shall furnish the court with tlH: 

• 

grounds of his decision, fully set forth in writing, touching 
all the points .involved by the reasons of appeal. And at 

the request of any party interested, or of the court, tho com
missioner and tho examiners may be examined under oath 

• 

in explanation of the principles of the thing for which a 
pateut is demandc'l. Reu. Slat. § ±DIU. 

131. Determination of such Appeal, and lis bjjcct. 

Tho court, on petition, sl!all hear and determine such 
appeal, and revise the decision appealed from in a summary 
way, on tho o\·idenc3 produced before the commissioner, at 
such early and convenient time as the court may appoint; 
and tho revision shall be confined to the mints set forth in -
tho reasons of appeal. After hearing the case the court 
shallretmn to the commissioner a certificate of its proceed· 
ings and decisions, which Bhall be entered cf reconl in the 
patent.officl', and f:hall govem tho further proceedings in 



AI>PEAI.S. BILLS IN EQUITY. '177 
• 

the case. But no opinion or decision of the court in any 
such case shall preclude any person interested from the 
right to contest the validity of such pat.:nt in any court 
wherein the s..'tme may be called in question. Rev. Stat. 
§ 4VH. ,,. 

The Revised Statutes of the Dlstrict of Columbia, Pro
vide, on the subject of "Appeals from Commissiouer of 
Patents," as follows: "The supreme court" [of the District 
of Columbia], "sitting in bane, shall have jurisdiction of and , 
shall hear and determin~ all appeals from the decisions o{ 
the commissioner of patents," in accordance with the pro
visions of section 4:011 to section 4M5, inclusive of the 
Revised Statutes of the United States. Rev. Stat. Dist. Col. 
§ 'iSO. 

132. Patents obtained by Blllln Equity. 

Whenever a patent on application is refused, either by 
the commissioner of patents or by the supreme court of tho 
Distl'ict of Columbia upon appeal from the:'• commissioner, 
the applicant may have remedy by bill in equity; and the 
court having cognizance thereof, on notice to adverse 
parties and other due proceedings had, may ac1judge that 
such applicant is entitled, according to law, to receive a 
patent for his invention, as specified in his claim, or for any 

• 

part thereof, as the facts in the case may appear. And such 
adjudication, if it be in favor of the right of the applicant, 
shall authorize the commissioner to issue such patent on 
the applicant filing in the patent-office a copy of the adjudi
cation, and otherwise complying with the requirements of 
law. In all cases, where there is no opposing party, A copy 
of the bill shall be served on the commissioner ; and all the 
expenses of the proceedings shall be paid by the applicant, 
whether the final decision is in his favor or not. Rev. Stat. 
§ 4915; and see ld. § 629. 

YoL. II.-12 

• 

• 
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' Rev. Stat. § 4915 clo~s not give the courts g£:neral appellate 
jurisdiction in cases of interference. And it would be improper 
for a court to enjoin the applicant who prevails before the commis
sioner from receiving his patent, upon the mere suggestion that tho 
commissioner erred in l1is decision~ 'Vhipple v. Miner, 15 Feel. 
Rcp'r, 117 ; 23 Pat. O.tf. Gaz. 2236. 

'l'hc jurisdiction of the cit·cuit courts to grant a patent, notwith
standing an adverse decision of the commissioner of patents, is an 
independent original jurisdiction ; it h1 not within the discretion of 
the defeated party to say when and untlcr what circumstances the 
action of the office shall be suspended. Ib. 

If :m applicant is dissatisfied with limitations imposed by the 
commissioner, he should resort to the courts in the same manner a~ 

· ft·om a rejection of his ap.plication. N cw Yot·k Belting, &c. Co. 
v. Sibley, 15 Fc(l. Rep'r, 386; 23 Pat. Ojf: Gaz. 1444. 

'l'he circuit court has jurislliction of a bill to obtain the issue of 
a patent refused by the commissioner of })atcnts ; ancl the commis
sioner, by accepting service of t>roccss has been held to subject 
himself to such jurisdiction in a district in which he uitl not :reside. 
Vermont Farm l\Iachine Co. 11. l\larble, 20 Fed. Rep'r, 117. 

'l'ho suit in equity authorized under Rev. Stat. § 4915, is an 
original and not an appellate proceeding. It is conducted accord· 
ing to equity rules, and a party contesting his right to a patent 
thereunder need not be confined to matters existing of record in 
the }Jatent-oflice or in the supreme court of the Disi;rict of 
Columbia. In this case a motion to appoint a special examiner, 
under the rules of tho court, for tho 1mrposo of taking additional 
.testimony, was accordingly granted. Re Squire, 12 Pat. Ojf: Gaz. 
l025 ; 3 Bann. & A. Pat. Cas. 133. 

Upon a suit under Rev. Stat. § 4915, 3 court of equity will not 
aid the hiventor to obtain a patent himself in direct violation of 
his agreement transferring the property in his invention. Runstetlcr 
v. Atkinson, 23 Pat. OjJ: Gaz. 940. 

Rev. Stat. § 4915, providing a remedy by bill in equity for an 
erroneous decision on an interference case, means a proceeding in a 
court of the United States having original equity jurisdiction 
under the }latent laws, according to the ordinary course of equity 
practice and procedure; not a technical appeal coufiueJ to the case 
as made in the record of the patent-office, but a suit prepared and 

·heard upon all competent evidence, and the whole merits; the 
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decree in which is conclusive on the department. Matthews, J., in 
lluttcrworth v. Hoc, 112 U. S. 50, 61. 

Such bill is the only mode allowed, of reviewing a commis
sioner's decision uu an intl'l'fcrcnce ; there is no appeal from such 
decision. Butler v. Shaw, 21 Fed. Rep'r, 321. · 

'!'he commissioner need not be a p:ll'ty to such hill ; an assignee 
of defendant's patent shouhl be a defendant, G1·aham v. 'l'ctcr, 1!5. 

Fed. Rep'r, 555 ; 33 Pat. O.Jt: Gaz. 758. 

• 

XI. SUURE.NDER AND REISSUE. 

133. Reissue of Defective Patents. 

Whenever any patent is inoperative or invalid, by reason 
of a defective or insufficient specification, or by reason of 
the patentee claiming as his own invention or discovery 
more than he had a right to claim as new, if the error has 
arisen by inadvertence, accident, or mistake, and without 
any fraudulent or deceptive intention, the commissioner 
shall, on the surrender of such patent and the payment of 
the duty required by law, cause a new patent for the same 
invention, and in accordance with the corrected specifica-

• 

tion, to be issued to the patentee, or, in the case of his 
death or of an assignment of the whole or any undivided 
part of the original patent, then to his executors, adminis
trators, or assigns, for the unexpired part of the term of 
the original patent. Such surrender shall take effect upon 
the issue of the amended patent. The commissioner may, 
in his discretion, cause several patents to be issued fQr dis
tinct and separate parts of the thing patented, upon demand 
of the applicant, and upon payment of the requit'ed fee for 
a reissue for each of such reissued letters patent. The 
sp«?cifications and claim in every such case shall be subject 

• 

• 

• 

• 
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to revision and 1·estriction in the same manner as original 
applications are. Every patent so reissued, together wit!, 
the corrected specifications, shall have the same effect and 
operation in law, on the trial of all actions for causes there. 
after arising, as if the same had been originally filed in such 
corrected form ; hut no now matter shuli be introduced into 
the specification, nor in case of a machine patent shall the 
model or drawings be amended, oxc<.'pt each by the other: 
but when there is neither model nor drawing, amendments 
may be made upon proof satisfactory to the commissioner 
that such new matter or amendment was a part of the 
original invention, and was omitted from the specification 
by inadvertence, accident, or mistake, as aforosai!l. Rev. 
Stat. § 4:!.JlG. 

1 34:. General Rature. Scope and E.rtcrd of the Right of 
Reissue . 

• A reissue is granted to the original patentee, his legal represen· 
tativcs, or the assignees of tl•e entire inten•st, when, by reason of a 
defective or insufficient specification, or by reason of the patentee 
claiming as his invention or discovery more than he had a right to 
claim as new, the original patent is inoperative or iuvalit1, provitled 
the error has arisen from inadvertence, accitlent, or mistake, and 
without any fraudulent or deceptive intention. In the eases oi 

patents issued and assigned prior to July 8, 1870, the applications 
for reissue may be made by the assignees ; but in the cases of 
patents issued or assigned since that elate the applications must Lc 
made and the specification sworn to by the inventors, if they be 
living. Rule~ of Prac. No. 84. 

1\Iatter which is shown and described, and might lla\'C been 
lawfully claimed, in au unexpil·ed patent, but was not claimed l!J 
reason of a defect or insufficiency in the !lpecification, arising from 
inadve1·tencc, accident or mistake, and without fraud or deceptive 
intent, cannot be subsequently claimed by tho 11atentee in a sepa· 
rate patent, but only in a reissue of tho onginal patent. Rules oj 
Prac. No. o 1. 
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If au inventor has produced !1. new and useful combination, 
whkh composes an or·ganizetl machine, and, also made new inven
tion~ of a less number of clement!! of tho same combination than 
what compose tho entire tnachine, he may, with tho }lropel' descrip· 
tions, claim the whole combination, and also the lesser ones, or ones 
composed of fewer clements than what mak? up !he whole maehirH•. 
Uc may, if he choose, make the several clatms m one patent. If 
by inadvertence, accident, or mistake, he has failed in his original 

11atent to claim any of tl1e lesser combinations not embracing tho 
whole machine, he can surrender· his patent, and obtain a reis~ue
for any additional clnims so omitted in the 01·iginal. Stevcus v. 
Pritchard, 4 ClijJ: 417 ; 10 Pat. Ojf: Gaz. 505 ; 2 Bamz. &; A •. 
Pat. Cas. 300, 

Prior usc umlcr a defective patent will not authorize the use of 
the in ventiou after the issue of a renewed patent. 1\Ic Williams 
1\[anuf. Co. v. Blundell, 11 Fed. Rep'r, 410; 22 Pat. Ojf: Ga~. 
1 ii; Hussey ·u. Bradley, 5 JJlatclif. 134; 2 Fi.4t. Pat. Cas. 862. · 

As to reissue of patents which have been already extended, see 
WoOtlworth v. Edwards, 3 Wooclb. <(; 111. 120; Gibson v. Harris, 1 
JJlatdlj: 167; "'ilson v. Rousseau, 4 IIozo. 646. 

That a patent may be amended and reissued as often as errors 
are discovered, see l\Iorse v. Bain, 0 1Vest. L. J. 106. 

13.3. Surrender j Ilow .lllade, and its Effect. 

The snnender of a patent extingui:,~hcs it ; cancel~ it ; and no 
right can afterward be asserted npnu it. Suits pending for an 
infringement of a patent fall with itH sm·r·cndcr, Lecause the foun
dation upon which they were commenced no longer exists (l\Ioflitt 
t'. Garr, 1 Black, 273 ; Peck v. Cullin:<, 103 U. S. GOO); but a person 
who under an honest misapprehension sun·cndet·s a yalitl patent, 
allll takes out a reissue which pr·ove~ to be Yoid, i~ entitled to a 
reissue of the fit·st patent in the identical language originally used. 
Giant Po will-:- Co. v. Safety Nitro Powtlcr Co., 10 Feel. Rlp'r, 509. 

That when a reiRsue is adjudged invalid, the surrender which 
preceded it will also be invalidated ; and the original patent will be 
treated as remaining in force, see \Vood worth v. Ilall, 1 1Voudb, 
& M. 248; G Per. L. J. 178; Woodwot·th v. Hall, 1 lroodb. tf:. N. 
380; Woodworth v. Edwanls, 4·lVuoclb. d: .1.ll. 1!!'1. 

' I 

• 
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136. Loss of the Right, by Delay. 

Tho right to lm vo corrections made· hy reissue may be aban
doned and lost by unreasonable qclay. 1\liller v. Brass Co., 104 
U. S. 350; aff'g 14 Blatclif. 282 ; 12 Pat. OJ!: Gaz. 667 ; 3 Bam1-. 
&; A. Pat. Gas. 20 ; 'l'ul'l'ell v. Bradfm:d, 23 Pat. O.ff. Gaz. 1623; 
15 Feel. Rep'r, 808; 'Vollensak ·v. R<!iher, 115 U. S. !l6. 

"'here a specific device or combination is claimed, the non. 
claim of other devices or combinations apparent on the face of tho 
specification is, in law, so far as the patentee is concerned, a dedi
cation of them to the public, and will so be enforced, unless he 
with all due diligence surrenders his patent for reissue, and proves 
that his omission to claim them arose wholly from inadvertence, 
accident, or mistake. l\Iiller v. Brass Co., supra. l!'ollow~d, in 
case of a patent reissued 14 years after the original. Baltimore 
Car Wheel Co. v. North Baltimore Passenger R. Co., 21 Feel. 
Rep'r, 47. 

'J'he right to have a mistake in iJ. patent corrected does not 
depend upon what information the patentee or his assignee actu
ally had of the mistake, hut as to what they might have had if 
they lmd availed themselves of the opportunities at their command 
to discover it. Ins v. Sargent, 17 Fed, Rep'r, 447. 

Action of the patent-office in granting a reissue is not conclush·c 
on the question of laches of the patente~ in applying for it; the 
question is ultimately one of law for the court, and if there was 
delay and it cannot be accounted for, it may invalidate tl10 reissue. 
W ollonsak v. Reiher, 115 U. S. !16. 'fwo years' delay in apply· 
ing for a reissue, was !telcl not unreasonable where no adverse rights 
hau accrued meantime. Stutz v. Armstrong, 20 Feel. Rep'r, t:4~. 

'l'hc application for a reissue is not an application for a patent, but 
for the amendment of one, and is not such an application as mu8t 
be made before two years of public use have been had. Shaw v. 
Colwell Lead Co., 11 Fed. I:,ep'r, 7ll; 20 IJlatclif. 417. 

'J'he facts .that a patentee was a foreigner, unfamiliar with tho 
·English language, and ignorant of the omission from his patent of 
a claim contained in his application but rejected, the rejection 
having been acquiesced in by his solicitors, was held, not sufficient 
.to excuse delay of more than two years in applying for a 
rP.issue. Boland v. Thompson, 26 Jtecl. Rep'1·, 633 • 

• ___ .. -. 
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131. Who may S1trrender for Reissue : Rights qf 
Assignees. 

• 

In respect to the right of a patentee to surrender a defective 
patent and take out a new one, there is no difference between a 
citizen and an alien,· Shaw v. Cooper, '1 Pet. 292, 315. 

A patentee, to be entitled to a reissue, must ha,•e been the first 
to disclose the invention in the record existing in tho patent-office. 
Exp. Platts, 15 Pat. Off: Gaz. 827. 

There was nothing in the act of 1836 to restrict the right of 
surrendCJ·ing a patent and taking a renewal thereof upon amended 
specifications because of special or litnitcd grants or licenses pre
viously made. Smith v. Plympton, 4 West. L. J. 49. Compare 
Brooks v. Bicknell, 4 McLean, 64 ; 3 1Vest. L. J. 35 ·; Smith '!J~ 
l\Icl'CCI', 5 Pa. L. J. 529. ·. . 

Where a patent had by the death of the patentee devolvea upon 
his executor, and had been by him assigned, the assignee may take 
a reissue in his own name and for his own benefit; tho statutory 
provisions authorizing a reissue are remedial, and are to be liberally 
construed. Carew v. Boston Elastic Fabric Co:, 1 .Holmes, 45. 
And see another proceeding in same case, 3 Cliff. 356 ; 1 Pat. Off. 
Gaz. 91 ; 5 Fislt. Pat. Cas. 90. · 

• 
Under Rev. Stat. § 4:895, which provides for reissues o£ 

patents to assignees, the ultimate assignee may apply, though there 
may be intermediate ones through whom he derived the interest of 
the inYentor; and if the inventor parted with his interest before 
July s, 1870, it is not necessary that he join in the application~ 
Selden v. Stockwell Self-lighting Gas-burner Co., 9 Feel. Rep'r, 
390; 19 Blatclif. 544 ; 20 Pat. Off: Gaz. 1a77, 'l'o same effect, 
nuder previous statutes, Swift v. "\Vhisen, 2 Bon(l, 115 ; 3 Fislt; 
Pat. Gas. 343, 

·where there has been an assignment of an undivided part of 
the whole original patent, the assignee of such part and the patentee 
become joint owners of the patent, and should join in the surrender ; 
if they do not, it will IJe invalid, unless the part owner not joining 
shall ratify it; Potter v. Holland, 4 Blatclif., 206 ; 1 Fish. Pat, 
Gas, 327. And see Commissioner of Patents v. Whiteley, 4 Wall. 
522. . . 0 

• 

A. patentee cannot, by a s~m·ender of his patent, affect the l'ight~ 
of thu·d persons, to whom he. had previously, by assignment, passed 

• 

• 

• 
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his interest in the whole or a part of the patent, without the con. 
sent of fll;l<;Jh assigne~. 'Vooil worth v. Stone, :J. Story, '149. Such 
persons are entitled, upon th~ sul'l'cn<ler of the patent and the 
obtaining of a reissued patent by the patentee, to the same 
right, under the reissued patent, that they had to the old one ; but 
they cannot be compelled to take under the reissued one. Potter 
v. Holland, 4 Blatcltj: 200 ; 1 .Ptslt. Pat. Oas. 327. Where a 
patentee hail sold all his riglJt, title, and interest in his patent, 
except as to a little town ; antl subsequently, at the request of the 
assignees, applied for, and obtained, a rei!lsuc of the patent in his 
own name, which rcissneJ patent he assigned as before, it was 
!tela, that the surrcJHler of the o1·iginal patent, at the request of the 
truo owners, was valid ; and that if the reissue to the patcntlle was 
a clerical erro1·, he had corrected it by the subsequent assignment. 
'Ving v. Warren, 5 Fis!t. Pat. Cas. 548. 

Assent to the surrender of a patent by a transferee of an interest 
in it, who is not an assignee within tho meaning of the statute, is 
not essential to the validity of a reissued patent. Meyer v. Bai
ley, 2 Ram~. &: A. Pat. Oas. '13 ; a .Pat. Off: Gaz. 43'1. If an 
assignee accepts the reissue of a patent and transfers a part of the 
interest in it whioh was originally vested in 'him by the patentcl', it 
is a ratification by him of the a'lt of the patentee in securing the 
reissue, although he did not join in the surrender of the original 
patent. Ih. . 

Although !111 in\'cntor has convoyed all his interest, yet if lJis 
assignment has not been recorded, the assignee cannot, after the 
patent has been reissued, demand issue of a patent to himself. 
Whitely v. Fisher, 4 Jtis!t. Pat. Cas. 248 ; 5 .It.l. 528. 

,Amendments to a patent made on a reissue thereof will inure to 
the benefit of the assignees anJ g1·antcos under the patent as it 
stood before such reissue ; but such grantees may, if they prefer, 
rest tl1eh· claims upon the specification as it stood when they pur
chased their right. Smith v. Plympton, 4 West. L. J. 49. See, also, 
Smith v. Mercet·, 5 Pa. L. J. 529, . 

138. The Application for a Reissue. 

1'he petition ror a reissue must be accompanied with a certified 
copy of the abstract of title, giving tlw names of all assignees 
pwning !lny undivided interest in the patl·nt ; and in case the appli· 

• 
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cation is made by tho inventor, it must be accompanied with the 
written assent of such assignees. Rules of Prac. No. 85. 

Applicants for reissue, in addition to the requirements of rule 
45, must also file with their petitions a statement on oath as 

follows : · 
1. That applicant verily believes the original patent to be 

inoperative or invalid, atHl the reason why. 
2. \Vbere it is claimed that such patent is so inoperative or 

invnliu "by reason of a defective or insufficient specification," 
particularly specifying such defects or insufficiencies. 

3. \Vhere it is claimed that such patent is inoperative or invalid 
"by reason of the patentee claiming as his own invention or dis· 
r.•.lvcry more tlJan he had a right to claim as new," distinctly stating 
such part or parts so alleged to have been so improperly claimed a~ 

new. 
4. P:uticularly specifying the errors which it is claimed consti-

tute the inadvertence, accident, or mistake relied U}>On, and how 
they arose or occurred. 

5. 'fhat said errors arose " without any fraudulent or dccc}ltiv~ 
intention " on the part of the applicant. Rules of Prac. No. 86. 

A reissue claiming matters not in the original patent, aJJ<l which 
did not infringe it, was l1eld invalid, where, owing to the death of 
the inventor before the application for reissue, it was not supported 
by his oath as to inad vcrtcnce, accident or mistake. \V oostet· v. 
Handy, 22 IJ!atch.f: 307 ; 21 .li'ed. Rep'r, 51; 28 Pat. O,U: Gaz. 
629. 

The applicant for a reissue is not required to take any oath on 
tl1e subject of the invalidity of his original patent. Hartshom v. 
I~agle Shade Roller Co., 18 ]<"ixl. Rcp'r, 90; 25 Pat. O,fJ: Gaz. lliH. 
He need not usc the exact phraseology of the statute, if he employs 
language which conveys its legal meaning. Gold, &c. 'l'clcgra}>h 
Co. v. Wiley, 17 Fed. Rep'1·, 234 ; lG Rep'r, 129. 

Where an applicant for reissue of a patent has done all in hiH 
power to make his application effectual has filed his application 
with the acting commissioner and paid the requisite amount of 
fees the application is to be considet·ed aK properly bcfol'o the 
commissioner. Commissioner of Patents v. \Vhitclcy, 4 1Vi1ll. 522. 
A mandamus will lie to compel tho commh;sioner of )>:Jtents to 
receh·c an application for a reissue of a patent ; m· to allow an 
appeal from his decision refusing a reissue. Ib. 

Although a surrender of an ol'iginal patent is the act of the 
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party making t.be application, still the application for a surrender 
and reissue may be withdrawn, under leave of a commissioner, for 
good cause shown, at any time before· the proceedings are fully 
completed, Forbes v. Barstow Stove Co., 2 Oliff. 379. 

'l'he application for a reissue must be accompanied by a sur· 
render of the original patent, or, if that is lost, by an affidavit to 
that effect, and a certified copy of the patent ; but if a reissue be 
refused, the original patent will, upon request, be returned to the 
applicant. Rules of Prac. No. 90. 

• 

139. The Hearing . 
• 

In cases of application for reissue, an original claim, i£ repro. 
dnced in the amended specification, is subject to re-examination, 
and the entire application will be revised and restricted in the same 

• 

manner as original applications. Rules of Prac. 89. 
A patentee is not entitled to have his patent reissued, unless he 

shows, by satisfactory evidence, that the error be seeks to have 
corrected was owing to "inadvertence, accident or mistake, and 
without any fraudulent or deceptive intention," and states particu
larly wl1erein the inadvertence, accident or mistake consistl•d. 
Conklin's Casl', 5 Pat. Off: Gaz. 235 ; S. C., 1 .J.lJacArtltur, 375. 

In the case of the surrender fot· a defective or insufficient speci
fication, under the act of 1836, the commissioner is to decide 
whether the invention claimed in the original patent and that 

• 

claimed in the amended one is snbst:mtially the same. He is to 
inquire and ascertain whether the specification s defective or insuffi. 
cient in }loint of law or fact, and whether the inventor has claimed 
mot·e than he lms invented, and in each case whether the l'rt·or has 
ari~cn from inadvertency, accident, or mistake, or with a deceptive 
or fraudulent intention. Allen v. Blunt, 3 Story, 742; 8 L. Rep'r, 
165. He is not confined to the claims, nor even to the evidence 
furnished by the specification, models and drawings accompanying 
the original application ; but any legal proof to show it to Le the 
same invention should be received. Even a statement, in an 
original patent, that a part is old, or a disclaimer of a part, does not 
necessarily prevent such part from being claimed in a reissuctl 
patent, though it would have tlmt effect if made advisedly. Hussey 
v. Bradley, 5 JJ?atclif. 13·1: ; 2 Fislt. Pat. Gas. 362. The commis
sioner has no jurisdiction to hear testimony as to what the original 
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invention was, and to allow tJ1e claims and specification to be 
amended so as to embrace what the proofs show was invented, 
where the reissue may thus show improvements neither described, 
suggested, nor indicated in the model, drawings, or specification of 
the original. Cabart v, Austin, 2 Oliff. 528. · 

• 140. Powers and Duties of the Commissioner . 

'l'he power of accepting the surrender of the ol'iginal patent and 
of granting a reissue of it is confided exclusively to the commis
sioner, and is to be exercised judicially by him, Parham v. Ameri
can Buttonhole, &c. Co., 4 Pislt. Pat. Oas. 468 ; Parltam v. 
Machine Co., 1 Leg. Gaz. 145 ; Carew v. Boston Ela11tic Fabric 
Co., 1 Pa$. Off. Gaz. 91 ; 5 Fislt, Pat. Oas. 90; 3 Oliff. 356 ; 
'l'homas v. Shoe Machinery Co., 16 Pat. O.ft: Gaz. 541; Dunbar 
v. White, 15 Feel. Rep'r, 'i'4"i ; 4 lVoods, 116 ; 23 Pat. O.ft: Gaz. 
1446. 

The c~mmissioner has power to reissue a patent to cure defects 
in the specification ; but not to cure false statements in the appli
cation ; as, that the applicant is a citizen, when in fact he is an 
alien. Mini v. Adams, 3 Walt. Jr. 20. 
. It is for the commissioner to decide whether an applicant for a 

reissue is an assignee within the meaning Qf the act. Commissioner 
of Patents v. Whiteley, 4 lVall. 522. . 

'l'he power of the commissioner to cancel a patent and issue 
another for the purpose of correcting an en·or in it not embraced 
by the statute authorizing reissue, considered. Dental V nlcanite 
Co. v. 'Vetherbee, 2 Olijj: 555 ; 3 Fish. Pat. Cas. 87. , 

Under the act of 1836, where a patent was antedated in sup· 
posed accordance with the provisions of tLat act, and upon the 
express request of the patentee, who acquiesced in and accepted the 
patent so granted, it was ltelcl that t.he commissioner could not sub
sequently alter the date of the patent, the error, if any, being not 
merely clerical, but an error of judgment as to his duty and author
ity under the law. Re Cnshman, 1 .J.1!ac.Arthur Pat. Cas. 57i, 

' • • 

• 

' 

• 
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14:6. ·what Dejects in a Patent, u.:arrant a Reissue. 

'l'he statute, only authorizes a reissue when, from an unintcn· 
tional error in the description of the invention, the patent is invalid 
ot· inoperative, or when the cl:~im or' tho patentee exceeds his 
invention. Giant Powder Co. v. California Vigorit Powder Co., 
4 :Peel. Rep'r, 720; 6 Saywer, 508; 18 Pc~t. Qff: Gaz. 1339. When. 
ever. a patent fails to secure all that the p:ttentee was by his spe. 
cifications entitled to claim, it is inoperative within the meaning of 
the statute, and he is entitled to a reissue. Gian~ Powder Co. v: 
Safety Nitro Powder Co., 19 Ji'ed. Rep'r, 509. If a patentee, in 
the description and claim in his original patent, erroneously set 
forth something short of his real invention, it is a tn·oper case fot 
a reissue, although his real invention may be fully shown in the 
drawings and model. 'Vilson v. Coon, 6 Ji'ed. Re1;'1', 611; 18 
JJlatclif. 532; 19 Pat. Ojf: Gaz. 482. A reissue is not invalid 
merely bccattse the daim of the original patent was valid, and 
suit could be sustained thereon. Ib. 

A reissue is valid when made in order to eoJTect a claim which 
might not fully secure the invention, aml which was so ambiguous 
as to suggest doubt of its sufticiency; and where the mistake was 
nnt so obvious as to be mstantly suggested on reading the claim. 
\Vcstern Union Tel. Co. v. Baltimore, &c., Telegraph Co., 25 J.i'ed. 
Rep'r, 30. 

\Vhcr£>, on application for a patent, the examiner denied the 
application on the gt·ound that he deemed certain claims antieipated 
by a prior device, this is not a "mistake or inadvertence" such as 
will entitle the assignee of the patentee to a reissue; the renwtl y in 
such cases is by appeal. Putnam v. Hutchinson, 12 J.i'ed. Rep'r, 
127; 11 JJiss. 233; 28 Int. Rev. Rec. 177. 

'Vhere, upon application for a }latent, one of the claims presented 
is rejcctetl because covered by pt·evious inventions, and thereupon 
the duly authorizetl attorney of the applicant 01·dcrs such claim to 
be erased and withdrawn, and a patent for the remaining claims 
is issued and is accepted by the applicant, he is not entitled to a 
reissued patent containing the claim so erased and withdrawn. 
There is, under such circumstances, no crl·or arising by inadver
tence, accidL•nt or mistake, within the meaning of the patent law, 
which would authorize an application for a reissue. Re llat.chman, 
3 .. Vackey, 288; 26 Pat. Ojf: Gaz. 'i38. 
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1 Under the act of 1836, whether tho defect be in the specifica
tion or claim, the patentee may surrender his patent, and, by an 
amended specification or claim, cure the defect. 'Vhcn the spccifi· 
cation or claim is so vague as to be inoperative ;md iuvali{l, an 
amendment might give it validity and protect the rights of the 
patentee against subsequent inft·ingemcnts. Battin 1J, 'l'aggart, 17 
JJ01,, 74. A specification may be insuffieient or defective so as to 
allow a reissue, either by a mistake of law as to what is required 
to be stated therein in respect to the claim of thu inventor, or by a 
mistake of fact in omitt.ing things which arc indispensable to the 
completeness and exactness of the description of the invention, or 
of the modo of constructing, or making, or using the same, Allen 
t'. Blunt, 3 Stm·y, 7 42; 8 L. Rep'r, 165. 

The practice of snn·eudering valill patents and of granting re
issues thereon in cases where the original patent was neither 
inoperative nor invalid, and where the specification was neither 
defective nor insuflicient, condemned. Burr v. Duryee, 1 Wall. 
531; aff'g 2 Fislt. Pat. Gas. 275. 

142. W7wt Changes may be made by a Reissue. 

No new matter shall be introduced into the reissue specification, 
not· in case of a machine shall the model or drawings be amended 
except each by the otlJer; but when there is neither model nor 
clrawing, amendments may be made upon proof satisfactory to the 
commissioner tl1at such new matter or amendment was a part of the 
original invention, and was omitted from the specification by inad
vertence, accident, or mistake. Rules of Prac. No. 87. 

It is a legitimate and important function of a reissue of n patent 
to modify or change the claims of the original patent so as to cover 
the invention set forth therein. 1N estinghouse v. Garden, &c. Air· 
brake Co., 9 Pat. O,tt: Gaz. 538 ; 2 Bann. d; A. Pat. Gas. 55, 
Compare Cornell v. Downer, &c. Brewing Co., 7 Bi.~s. 346. 

The commissioner may allow the original specification to be 
amended in the reissue, and 110 may permit the applicant for a 
reissue to re-describc his invention, including in the new description 
and claims not only what was well described before, but also what 
was suggested or indieatc(t in the original specification, drawings 
ot· patent-ofticc model. Carew v. Boston Elastic Fabric Co., 3 Cliff: 
356; 1 Pat. Off: Gaz. !)J ; 5 Fislt. P .. n· Cas. 90 ; 'l'ucker v. Tucker, 

• 
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:Manuf. Co., 10 Pat. O.f. Gaz. 464 ; 4 Cliff. 307; 2 Bann. & A. 
Cas. 401 ; Draper v. Potomska l\lills Corp., 13 Pat. Off: Gaz. 
276; 31Jann. &': .A. Pttt. Oas. 214; 'Vovcn Wire Mattrass Co. 
v. 'Virc W cb Bed Co., 8 Fed. Rep'1·, 87 ; Gold, &c., Tel. Co. v. 
'Viley, 17 Fed. Rep'r, 234 ; 16 Rep'r, 121). 

In case of a reissue of a patent, tho patentee may claim some. 
thing when lJC is informed of its importance which ho had beforo 
described as one mode of making his macl1inc or article. Atwood 
v. Portland Co., 10 Fed. Rep'1·, 283 ; 5 Bmw. & A. Pat. Oas, 5~3. 

The provision of Rev. Stat. § 4.0 16, forbidding amending model 
awl (h-awings of a machine patent except by each other, docs not 
tn·ecludc an amendlllcnt which does not affect the claim. Pearl v. 
Appleton Uo., 3 Ji'e<l. Rep'r, 153 ; 5 JJann. <fl A. Pat. Oas. 553, 
Tho specifications for the reissue of a patent may be amended by 
the model deposited in the patcnt-oftico as well as by the drawings. 
Hendy v. Golden State, &c., Iron Works, 17 Peel. Rep'r 515 ; s 
Sawyer, 468. 

A patent for a combination of old elements ·may be reissued for 
a combination of a fewer clements than were contained in the com
bination originally claimed. Herring v. N olson, 14 Jllatc!lj: 203 ; 
3 JJann. &; .A. Pat. Cas. 55; Christman v. Humsey, 17 Blatc!tj. 
148 ; 17 Pat. Off: Gaz. 903 ; 4 JJann. & A. Pat. Oas. 500 ; 58 
IImo. Pr. 1 H. 

In the absence of an errol' arising from inaclvertcnce, accident 
or mistake, a patent for a machine will not sustain a reissue for a 
process. Eachus v. Broomall, 115 U. S. 489, 529. 

Heissued patent in 18'19 for an improvement in electric lamps, 
known as the •t clamp patent," considered, and lteld anticipated by 
the invention of the same clamp inl87G, although only one clamp 
and one lamp were ever made by the latter inventor, and were used 
together two and one-half months only; snob usc having been public 
and p1·actical, in ordinary work and with reasonable success. Brush 
v. Condit, 22 Blatclif. 246 ; 2.0 Fed. Rep'r, 826. 

'fhe legal effect of the changes which, in various cases, may be 
introduced into the language of a patent, by surrcnder and reissue, 
explained. Dunbar v. White, 4: lVoocls, 116; 23 Pat. Off. Ga'i-. 
1146 • 1n Fed. Rev•r '141 • 

• 
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14:3. Dividing a Patent by Reissue. 

The commissioner may, in his discretion cause several patents 
to be issued for distinct and separate parts of the thing patented, 
upon demand of the applicant, and upon payment of the required 
fee for each division of llUCh reissued letters patent. Each division 
of a reissue constitutes the su]Jjcct of a separate specification 
descriptive of tlw part or parts of the invention claimed in such 
di\•ision ; and the drawing may represent only such part or parts, 
subject to the provisions of rule 4\), Unless it shall be otherwise 
ordered by the commissioner, all the divisions of a reissue will 

• 
issue simultaneously ; if there be controversy as to one, the others 
will be withheld f1·om issue until the controversy is endeu, unless 
he shall othe1·wise order. Rules of Prac. No. 88. 

Where a IJatent claims a combination of several devices, it may 
J,e n·issuetl to claim the devices separately, if 11cw and useful, even 
though the aggregate combination claimcu in the original patent 
was not, by itself, useful, or was even impracticabie ; provided the 
reissue points out how the devices, separately claimed; may be 
reduced to practical usc. \Vheelcr v. Clipper 1\lowcr, &c., Co., 2 
Pat. (~tf: Gaz. 442; 10 Blatch.f. 181; G Ji'is!t . .Pat. Oas. l. But 
the patent cannot he broadened by reissuing it in divisions any 
more than if reissued together. New v. \V1.1rrcn, 22 Pat. Off. Gaz. 
587. The thing patented may be separated on the reissue of a 
reissued patent as on the first rcisme. Heiden v. Stockwdl Self
lighting Gas-burner Co., 9 Fed. Rep'r, 390; 19 Blatclif. 54<1; 20 
Pat, Off: Gaz. 1377. 

Where a patentee has, in his original patent, patented an 
aggregate of several devices, bo may, in obtaining a separate re· 
issue for each device, give the sa.me identical description in each 
issue, of all the devices in the original. If, in such case, the claim 
of each reissue is for a distinct and severable part of the invention 
described and shown in the original patent, the reissues are not 
open to the objection that there are several patents for the same 
iuvention. Wheeler v. 1\IcCormick, 4 Pat. Qft: Gaz. 692; 6 Fish. 
Pat. Cas. 551; 11 Blatchf. ~3 i. \Vhcre an application for reissue 
fo1· two or more divisions is made whilst the original patent is in 
existence, tho commissioner of patents has power to issue a patent 
for one or more of the divisions of the reissue application, and 
subsequently to issue a patent for the remaining divisions, if it be 
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deemeu that otlwrwise the applic:lnt is entitleu thereto. Until 
such application is endell in all its divisions, the vitality of the 
original patent continues, so far m; requil·ed to support that pottior 
of the appiication which remains unclecided. 16 Op. Att. Gen. 5GO 

\Vhcre an original patent desm·ibes a ne\v article made by a 
new IJI'Occss, the reissue may be in two pru'ts, one for the process 
and one for the article of manufacture. 'fucker v. Burditt, 4 Ba11 n: 
<f1 A. Pat. Cas. 569 ; Badische Anilin, &c. Fabrik v. Hamilton 
l\Ianuf. Co., 13 Pat. O.tf: Gaz. 273; 3 Bann. <(; A. Pat. Cas. 235, 
Same v. Higgins, 15 BlateAj: 290; 3 Bann. tf: A. Pat. Cas. 462. 

A division of the original patent, upon a reissue, into two 
claims, though unnecessary to effectuate the invention, will 1101 
necessarily impair the validity of the reissues. Salt l\Ianuf. Co. v. 
'l'llomas, 3 Le[J. Gaz. 316• 1 Ley. Ga.;, Rep'r, 275. 

1-H. Tlze Invention must ;1.ot be Enlarged. 

The general rule that reissued lctter·s patent expanded beyond, 
the claim of the original lctter·s, are void, is snstained by J\Iiller v. 
Brass Co., 104 U. 8. 360; aff'g 14 Blatcllj: 282; 12 Pat. O.tt: Gaz. 
667; 3 Bann. <€: A. Pat. Cas. 20; Jtnnes v. Campbell, 104 U: S. 356; 
rcv'g 17 Blatclif. 42; 18 Pat. OJ!: Oaz. !l79; 8 Rrp'r, 455; 4 Bann. 
& A. Pat. Ca.~. 456 ; N ye v. Allen, 23 Pat. Ojj: Gaz. 2328; 15 
Rep'r, 114; J .. orillarcl v. l\lcAlpin, 14 Pal. Rep'r, 112; 22 Pat. O,(l: 
Gaz. 1208; Dryfoos v. Wil'Se, 19 Fed. Rep'r, 315; 22 Blatcl~t: 
19 ; 26 Pat. Off: Gaz. 639 ; Adjustable Window ::-3crccn Co. v. 
Boughton, 10 Phil a. 251 ; 1 Bwm. d': A. Pat. Cas. 327; Edgarton 
v. Furst, &c. 1\Ianuf. Co., 9 Fed. Rep'r, 450; 10 Biss. 402 ; 27 Int. 
Rev. Rec. 383 ; 21 Pat. Qlf: Uaz. 267 ; Wood Paper }>atcnt, 23 
Walt. 566; Russell v. Dodge, 93 U. S. 460; Powder Co. v. I'owdcr 
Works, Vtl U. S. 126; Ball1J. I~angles, 102 U. S. 128; Manufactur
mg Co. v. Lacld, Id. 408; .Manufacturing Co. v. Corbin, 103 lJ. S. 
'186; Carew v. Boston Elastic l!'ahric Co., 3 ClijJ: 356; 5 Pish .. Pat. 
Cas. 90 ; 1 Pat. O.tf: Gaz. 9 I; R:lyer, &c., Seaming l\Iachine Co. v, 
American Printing Co., 19Fed. Rep'r,4'!.8; 'l'arrv. Webb,IO.Blatclif. 
96 ; 5 .Ji'ish. Pat. Cas. 593 ; 2 Pat. Qlt: Gaz. 568 ; :Meyer v. l\Iax
heimer, 9 Feel. Rep'r, 99; 20 Blat.cl1f. 15 ; 20 Pat. O,tt: Gaz. 1162; 
Avet·ill Chemical Paint Co. v. Nation:\! l\Iixetl Paint Co., 9 Fed. 
Rep'r, 462 ; 20 Blatcl!f: 42 ; 22 Pat. O.!t: Gaz. 585 ; Dunbar v. 
White, 4 Woods, 1 JU; 23 Put. (U: (iaz. I 14G ; 15 Fed. Re». Hi· 
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Vogler v. Sl•mple, 7 Biss. 382 ; 2:1 Int. Rev. Rec. 112 ; 11 Pat. 
·off: (}az. 923 ; 2 Bam~. d'J A. Pat. Cas. 550; Driven Well Cases, 
16 Ft:cl. Rep'r, 387; 20 Pat. Olf: Gaz. 1011. 

'!'he }lrivilege of surrendering a patent and obtaining a reissue 
cannot be extended to afford tho patentee an opportunity to 
expa:1cl his exclusive privilege, so as to enable him to suppress an 
invention made subsequent to his own, which does not conflict with 
the invention prescl'ibed in tho }latent which he surrenders. Gill 
v. Wells, 22 Wall. 1. 

Where a reissued patent is granted upon a surrender of the 
original, fu1· its alleged defective or insufticient specification, such 
;;pccific:ltiun cannot be substantially changed in the reissued pat
ent, either by the addition of new matter o1· the omission of impor· 
tant }larticnl:ns, so as to enlarge the scope of the invention, as 
originally claimed. A defecti vc svccification can be rendered more 
tlefinite and certain, so as to embrace the claim malic, or tho claim 
can be so modified as to correspond with the specification ; but, 
~xccpt unJe1' special circumstances, this is the extent to which the 
operation of t.hc original patent can ue chauged hy the reissm•. 
Husscll v. Dod!!c, 93 U. S. 460 ; Yale Lock )Januf. C•). v. Scovill 
1\lannf. Co., 3 Fed. Rep'r, 288 ; 18 Blatcltj: 248; 5 Bwm. w A. 
Pat. Cas. 519. lly new matter, with reference to the reissue of a 
r'omposition, is meant not merely the introduction of a new ingre
dient, but any change in the original specification and claim, 
whereby a new and substantially different composition is secured. 
United States, &c., Felting Co. v. Haven, 1 L. <{'; Eq. Rep'r, 16; 
:Jllann. &; A. Pat. Cas. 10!. It is in cases where a patent is 
inoperative or invalid, by reason of a defective or insnfiicicnt 
description, specification, or claim, and not where the device is 
not described or specified at all, thAt permission is gi vcn to 
reissue the }latent ; devices, not described or specified, may, if 
they arc the invention of. the patentee, he the subject of a 
patent, subject to all other rules governing the inventor's right; 
hut it is not the office of the reissue to embrace them. Sarven v. 
Hall, 9 Blutclif. 524; 1 Pat. Off. Gaz. 437; 5 Fish. Pat. Gas. 415. 

A reissued patent shown to be broader than the original cannot 
ue sustained by Pl'OOf that the patentee had invented, before 
making his original application, all the things added in the reissue, 
and might rightfully have claimed them at first. 1\Ianufacturing 
Co. v. Ladd, 102 U. S. 408 ; nff'g 2 Bann. d'J A. Pat. Gas. 488. 
And sec Atwater :Mann f. Co. v. Beecher 1\Ianuf. Co., 8 Fe(l, Rep'r, 

II.-13 • 
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aoe ; Kells v. l\IcKenzic, D F'ccl. Rfp'r, 284 ; 20 Pat. Off. Gaz, 
I uG3 ; Dederick v. Cassell, D Fed. Rcp'r, 306 ; 27 Int. Rev. Rec. 
-liJO ; 20 Pat. Ojt: aaz. 120:1. 'Vlwre it appears, as matter of law, 
on a comparison of the two instruments, that a reissued patent is 
not for tho same invention as that. embmced and secured in the 
original patent, the reissued patent is invalid. Sickles v. Evans, 2 
Cl(ff: 20a ; 2 Fis/1. Pat. Cas. 417 ; 'l'uckcr ·v. Tucker !Uauuf. Co., 
10 Pat. OJ!: Gaz. 4M; 2 Bann. cu.A. Pat. Cas. 20 I. If a patent, con
taining a Mingle claim for a comhinatwn, is reissued, with tho same 
description as before, but with two claims, the one a repetition of 
tho original claim, and the other for a combination of some of the 
elemon ts only, tho reissue is valid as to the repetition of the original 
claim but invalid as to tl10 now claim; to uphold the latter wouhl 
be to enlarge the claim, whid1 must not be done by reissue. Gago 
·o. Herring, 107 U. S. tHO ; 2 Sup. Ct. Rep'r, 81 D. Compare 
3Icl\lurray v. J\Iallory, 111 U. S. D7 ; 'Vashburn, &c., 1\Ianuf. Co. 
u. Fuchs, 10 Fhd. Rep'r, 001 ; Terrell v. Bradford, 15 Fed. Rep'r, 
tlOS ; 23 Pat. OJ{: Gaz. 1023. 

145. Illustrations. 

A patent fot· a machine cannot be broadened on reissue to eon:r 
:1. process dcseribecl in the 01·iginal }latent ; if the }H'Oet>S8 Wl'W 

patentable it shouhl have been included in the original patent. 
New '1.'. \Varrcn, 22 Pat. 0.11: Gaz. 587. Neither can a }latent 
limited to a product when made in a certain method ue expanded 
to cover the product without reference to the manner in whiel1 it 
is produced. Vacuum Oil Co. v. Buffalo Lubricating Oil Co., 22 
Elute/if. 260 ; 28 Pat. O,tt: Gaz. 110 I. 

"
7 l10re the original patent covers a mechanism to accomplish a 

specific result, and the reissued patent covers the process by which 
that result is attained, without n•ganl to the mechanism usl'd to 
:.\Ccomplish it, the reissue is broader than the original patt>nt, for it 
covers every mechanism which can be contrivcfl to carry on tho 
process; it is, therefore, void. Bedfonl v. Burton, lOG U. S. :3~18; 
I Sup. Ct. Rep'r, DS ; Powder Co. v. Po 1\'Jer ·w orl,s, !J8 l.,~ S. 
i 20 ; rev'g 3 Sawyer, 448 ; 2 Rann. <V A. Pat. Cas. 1 a l ; ,TanH'S 
v. Uampucll, lO-l U. S. 350 ; rev'g 1i .fllatcltj: 4:!; ltl P(1t. O.if: 
Gaz. D7D ; 8 Rep'r, 455 ; 4 Bann. cu .A. Pat. Cas. 450. The 

· patentee may not Rtrike out the entire description of one of tho 
ingredients of a combination, and inset·t in lieu thereof a desca·ip· 



• 

SUURENDER AND REISSUE. 195 • • 

tion of other clcviccs, unless it be alleged that such other device" .. 
are equivalents of tho device stricken out. 'l'ueker v. 'l'ucker 
Manu f. Co.,· 10 Pat. Qtf: Gaz. 464. 

A patent gmntcd fot· a combination, one element of which wa:~ 
Llcscribcd in the specification as being adapted by its shape to per
form specified functions, was Slll'l'cnlltm.!d aml a reissue taken 
which expanded some of the claims so al! to cover any form of this 
clement, whctlwr atl:lpted to perform these functions, ot• not. It 
was /u:ld that as to these expanded claims tho reissue was voiJ. 
Mc:\Inrray v. 1\lallory, Ill U. S. 07. 

When divisional reissues arc granted for a part of the original 
invention, they must not contain anything tmbstantially new or 
different ; thus original letters for a pwcess will not support 
rei~stwtl letters for a composition, unless it i"' the result of the pro
cos~, and tho invention of the one involves tho invention of tho 
other; so letters granted for certain Jlroccsses of exploding nitro
glycerine will not support reissued letters for a composition of 
nitro-glycerine aml gunpowder or other substances, C\'Cn though 
the original application claimed the invention of the ]li'Ocess arul 
the compound ; these arc distinct inventions. Powdet· Co. '!.'. 

l'owdcr \Yorks, 08 U. /3. 126 ; rcv'g 3 Satoyer, 448 ; 2 1Jw111. {(; 
.A. Pat. Ca.~. 131. 

\Vherc the specification of tire original patent suggested no 
invention, save ~110 one contained in the entire combination, tho 
claim in the rt•issuc for a lesser mtmhcr of clements than it cmbraccll· 
was declared void. Had it been intimated in tho original ]>atent 
that the lesser number of clemeuts could be used in combination, 
this woulll have justified a claim to them on rci~;sue ; but without 
such suggestion the claim was invalid, for dcpartme from the 
original invention. 1\Iiller v. Bridgeport Brass Co., 14 Blatc!lj: 
28:!; 12 Pat. O,tJ: Gaz. GG7 ; 3 Bwm. lC .A. Pat. Cas. 20. ~cc 
atlirmauct', 104 U. S. 350, 

When form is of tho substance of an invention it is not to be 
l1isrcganletl ; thus where the original invention was for a J':uticn
lar form of wooden bushing, wooden bushings having been previ· 
ously patented, a broad claim in a reissue for any form of wooden 
hu~hings was held invalicl. Nt'w York Bung, &c. Co. 1•. IIofiman, 
0 Fed. Rep'r, 190 ; 20 Pat. Qtf: Gaz. 1451 ; 20 JJlutcb,j: :l. 

\Vhere the patent was for a p1·occss of treating bark-tanned 
larnb or sheep-skin, by means of ·a compound in which heated fat 
liquor was an essential ingredient, arul a ehange was made in the 

• 

• 

• • 
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original specification, by eliminating the necessity of using the fat 
liquor in a heated condition, and making, in the new specification, 

• 
its use in that condition a mere matter of convenience, and by 
inserting an independent claim for the use of fat liquor in the treat. 
mcnt of leather generally, the character and scope of the invention 
as originally claimed were held to be so enlarged as to constitute a 
different invention. Hussell v. Dodge, 93 U. S. 460. 

14G. Scope aucl Limits of the above Rule. 

\Vhere the amended specification and new claim only secure to 
the applicant wlmt he bad originally described, the reissue is valid. 
Richardson v. Lockwood, 4 Ol~tf: 128 ; Wells v. Gill, G ]t'isA. Pat. 
Cas. 574; Draper v. Wattles, 16 Pat. Off: Gaz. G29; 3 Bann. & 
A. Pat. Cas. 618; Putnam v. Ycrrington, 9 ]~at. Off: Gaz. 689; 
2 Bmm. cf: A. Pat. Oas. 237. 

Upon reissue of a patent, tlw claim may be enlarged where 
there was clearly mis,take or inadvertence and no unreasonable 
delay in applying for the correction, and no rights of others have 
intervened. \Vooster v. Ilamly, 21 Fed. Rep'r, 51 ; Odell v. Stont, 
22 Ji'hl. Rep'1·, 159 ; 2!l Pat. Off: C:a.~. 862. 'l'he mistake must not 
be from mere error of juugment, but a bona fide mistake iuadver· 
tently committed, such as a court of chancery, in cases within its 
ordinary jurisdiction, would correct. Jones t•. Barker, 11 Jihl. 
~p'r, 5!l7; 22 Pat. O.tf'. Gaz. 771. 

A reissue may be had for any invention substantially described, 
though not clainwd, in the original specification. Pennsylvania Salt 
.1\Ianuf. Co. v. 11homas, 8 PMla,. 144; 5 Fish. 149. Sec l\IcArthur 
v. Brooklyn lhilway Supply Co., 1!) Feel. Rep'r, 263; Lorillanl v. 
1\IeDowcll, 11 Pat. O,tf: Gaz. 640; Combined Patents Can Co. l'. 

Lloyd, 11 Fed. Rep'1·, 14!l; 21 Pat. O.tf: Gaz. 713. Or whatever was 
substantially snggestell or indicated in the surrendered specification~, 
drawings or patent-office model. Stevens v. Pritchard, 4 Glif. 417; 
10 Pat. O,tf: Gctz. 505; 2 Bww. cf: A. Pat. Gas. 390. Compare 
Kelleher v. Darling, 14 Pat. Off: Gaz. 673; Stephenson v. Second 
Ave. H.. H. Co., 5 ./Jann. ({: A. Pat. Cas. 116; l\Ieyer v. Goodyear's 
India Rubber Glove l\lanuf. Co., 22 Pat. 0,/f: Gaz. 681; Seymour 
v. Marsh, 6 J?is!t. Pat. Cas. 115; 0 P!tila. 330; Rcissuer v. Annes~, 
13 Pat. Ojf: Gaz. 870. 

lL is of no couscqnencc that a reissue states that certain co.n· 

• 
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binations are found in the machine which will net in a certain way 
and effect certain results, when the original did. not contain these 
statements, provided the combinations in fact existed in a machine 
made according to the drawings and description in the original 
patent, or provided the modes of operation and results in fact fol- · 
lowed in a machine so made. Potter v. Stewart, 'i .li'ecl. Rep'r, 215·; 

18 Blatclif. 561; 19 Pat. Off: Gaz. 997. 
The reissue of a patent in which nothing more is done than to 

make a correction in the deseription in the original patent, without 
any enlargement of claim or material variation in terms, and where 
the effect is identical, is valid. Sewing J.\Iachinc Co. v. Frame, 24 
Ji'ed. Rep'r, !i96 ; 28 Pat. O.tt: Gaz. 96. 

Where the patentee, when he applied for his patent, evidently 
attached more importance to one fol'ln of his invention than the 
oth01·, but afterward changed his opinion and reissued, laying 
more stress on the ~ccond form, it was lteld, that such modification 
of opinion on his part did not disturb the fact that both forms were 
described, though imperfectly, in his first specifications. American 
Nicolson Pavement Co. v. Elizabeth, 6 Pi8lt. Pat. Cas. 424. 

Where the claim in a reissue, while differing verbally from the 
claim in the original patent, is substantially and in legal effect a 
mere repetition of that claim, the claim in the reissue may be sus
tained. National Pump Cylinder Co. v. Gunnison, 17 Peel. Rep'r, 
812. If new claims in the reissue arc only restatements of the 
functions and mode of operation of the clements of one of tl1e 
claim~ of the original, in combination with the other parts of the 
machiM, then they arc valitl. Fay v. l?mser, 11 Biss. 422. 

The original patent having called the absorbent material with 
which the nitro·glycerine was mixed, "inexplosh·c," it was lteld, 
that to omit tbo term upon reissue was no enlargement of the 
invention. The word was ambiguous, since it was clear from the 
original description that the patPntee did not contemplate the use 
of materials which, though explosive, were not so in comparison 
anti under like conditions with nitro-glycerine. Atlantic Giant 
l'owder Co. v. Gootlyear, 13 Pat. O.tf: Gaz. 45. 

'Vhether a reissued patent is (as it always should be) for the 
same invention as the original, is a question, not of fact, but· of 
legal construction of the two instruments. Stevens v. Pritchard, 4 
Gl{tf: 417 ; 10 Pat. O.tt: Gaz. 50:5 ; 2 JJann. d'; .A. Pat. Cas. :390 j 

Tucker v. Tucker 1\Ianuf. Co., 10 .Pat. Off: Gaz. 4G4; 4 (.'/{If: 397; 
2 Bann. «: A. Pat. Ca8. 401. 

• 
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14:7' Effect of the Oommlssioner's Decision : Presumptions. 

The action of the commissioner of patents in accepting a sur. 
render and gmnting a reissue of letters·patent is judicial in its 
character, and presumed correct., but is not conclusive upon tlte 
court. Flower v. Uaynet·, 5 JiiJll. Rep'r, 703 ; 19 Pat. O,ff: Gaz. 
42'; ; 11 Rep'r, 555, It is final an!l conclusive as to all matters of 
fact involved in the hearing of the application (Judson v, Bratl. 
ford, Hi Pat. 0.11: Gaz. 171; 3 Bmw. (f; .A. Pat. Cas. 53!l), and a~ 
to the mere necessity of a reissue (Smith v. l\lerriam, G Fed. Rep'r, 
713 ; 19 Pat. O,f)-: Gaz. 601. Compare Conklin's Case, 1 .llfiiC· 

Artlmr, 375 ; .>Pat. O.tt: Gaz. 235); but it hi not conclusive as t9 
ltis own jm·isdiction (Cah:ut v. Austin, 2 Ulftf: 528. Compare 
:Whitley v. Swayu(', 4 Fish. Pat. Uas. 11; ; Giant Powtlet· Uo. 11• 

Califomia Vigorit Powder C<.•., 4 F.Jd. R1lp'r, 720 ; 6 Sr!ID!Ier, 503 ; 
18 l'at. (~tt: Gaz. 13:3!)), nor a~ to the rea!:lonableness of tiHJ delay. 

:'Vollcnsak v. Reeher, 115 ~~ S. 96. 

• 

'l'lw co•·•·ect pe~·formanee of all those preliminaries on whit:h the 
valitlity of a rcis!:mc,J patent depends is always examinable in the 
court in which a suit for its \'iolation is brought. Otlcll v. Stout, 
<>•, 1•'• l Re·)'1• 1"!) ~- .. (.(. ~ 1 ' () • 

The general rule is that the decision of commissionct• of patent-a 
is conelusive in a suit fOI' infringement, unless it is apparent on the 
face of the }l:ltcnt that he has cxcecdml his authority. 'yells t• • 

. Gill, 2 Pot. O,tf: Gaz. 590; 6 Ii'islt. Pat. Cas. 89. S. P., American 
Nicolson Pavement Co. v. Elizabeth, Id. 42·1; Spaeth v. Barney, 
·22 J.hl. Rtp'1', A28; 30 Pat. O,tf: Gaz. !!9'1. 

The conunissioncr's authority being limitetl to a reissue f11r tho 
same invention, the two patents m!ly be comparctl to determine the 
identity of the invention. H the reissued patent, when thus enm· 
'J>nrcd, appears on its face to he for a dtffcrcnt in\·ention, it is \'Oiol, 
the commissioner having CXI!ccdc!l his nuthot·ity in issuing it. 
Russell v. DotlgP, !13 (.~ S. 4GO ; Sickles ·v. Evans, 2 Fish. Pat. 
(]as. 417; 2 Cl~U: 203; Uarhart t•. Austin, 2 PMt. Pat. Cas. 5-i:J; 
Swift v. \Yhiscn, 2 JJvud, 115; 3 Fi:ilt.. Pat. Ca.~. 343 ; Gootlyear 
v. Berry, Id. 18!1; 3 Fis!t. Pat. Cos. 43!1. 

'l'he decision of the conunissionet· can only be impeachetl in the 
courts on the gJ'Ollll(l of, 1. Ft·and or collusion between the eom· 

. missioner and the applicant ; 2. An excess of authority on t.he p:u't 
of the connnissioncr, ap}1arcnt ou the face of the }>atents; or, 3. A 

• 
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clear rc1mgnunco between tho new nnd ohl patent. House u. 
Young, 3 1/hJ!t, Pat. Cas. 335; Hussey v. llt·adloy, 5 Blatclif. 13-1; 
2 Fislt. Pat. Cas. ::l02; Blake v. Staffonl, 6 Blatd~f. 195; 3 Jt'islt. 
Pat. Cas. 2lJ.l; Swift v. \Yhiscn, 2 Bond, 115; 3 Pish. Pat. 
(.'as. 343; Crompton v. Belknap 1\Iills, 3 l•i'slt. Pat. Cas. :;au; 
Jor<lun v. DobNon, 2 .Abb. U. ,c.;, 308; 7 P!tila. 533; Stimpson v. 
Westcl10stcr R. H. Co., 4 IIo1c. 380, 404; Battin v. Tagg:ut, 1 i 
HOle. 74; \Vood worth v. Stone, a Story, 7 4fl; Ruissnet• v. Athtcss, 
l3l'at. O,/!: Gaz. 870; ~lillet·, &c. l\lanuf. Co. v. Dn Bt·ul, 1~ Pat. 
0.11: Gaz. 351; 2 JJann, t& A. P.tt. Cas. Ul8; Amhews v. Wt·ight, 

6 Rep'r, 103. 
Some cases hohl that tlw action of the commissionm· is concln· 

sivc against a charge of fraud in obtaining the rei~sue, as well as 
all other objections, unless it appears upon the face of the papers 
that the new )latent is not for the same invention as the original. 
La Haw v. Hawkins, 6 Pat. O.tf'. Ga::. 724 ; l1Jww. & A . .Pat. C(,s, 
428; l\Iilligan, &c. Glue Co. v. Upton, 6 Pat. O,{f: Grtz. sa; ; 
Union Paper Collar Co. v. White, 7 Pat. O.ff: (iaz. U9S, 877. To 
justify tho t•ejection of a reissue, thercfot·c, on tlw grouml of " new 
matter," it must clearly appear that. such m:Utcr has been inlro· 
ducctl. Nothing plainly cmhmccd in the specifications, model or 
drawings Of the Ol'iginaJ, is H llCW mattCI', ll J>cl]eriek 1), Ca~scJI, 

9 Ithl. Rep'r, 306 ; 27 Int. Rev. Rec. 400 ; 20 Pat. O,ff: C:az. 12:33. 
Compare Kells v. :McKenzie, IJ Ped. llep'r, 284; 20 Pat. O,ff: Ga::. 
HlG3. 

An objection to tho validity or a reissued patent. that the SUI'• 

rendered patent was not inopct·r,tive by reason of a defective ~}lCC· 
ilication, on which gt·ound tho application for a reissue was made, 
is conclusively decided by tho conuniasionc1·'s gmuting the reiasnl', 
nml will not be reviewed by the ch·cuit eourt. Selden 'IJ. Stock· 
well ScH-Iighting Gas-burner Co., 9 Fer~. Rep'1•, 3GO ; 19 Blatelif. 
Ci-14; 20 l!at. O.ff: Gaz. 1317; Kerosene J.amp Hcatca· Co. v. J.ittcll, 
31J,~.~m. ,(; A. Pat. Cas. 312 ; 1 N. J. L. 195. 

When the commissioner has decided that an applicant for a rc· 
issue is not an aslligtwc within tho nu:::ming of the act of 1836, a 
mantl;lmus will not lie commanding him to refer the applicaliou to 
"the proper examiner, or othct·wisc examine or cause tho same tu 
he examined according to law;" the Jlrelimina•·y q~:estion was with· 
in the scope of his authority. Commissionet· of Patents v. White· 
ley, 4 Wall. 522. 

'l'hc granting of a rci8suc is. prima facie evidence of in:uh-cr· 
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tcnce, accident or mistake, as the granting of original letters is 
prima facie evidence of invention. Odell v. Stout, 22 .F'ecl. Rep''l': 
15{1. • 

It is the duty of the commisgioner to see that a reissued patent 
does not cover more than the original one ; and the presumption 

• 

is, until the contrary appears, that it does not. O'Reilly v. l\Iorsc, 
15 IIow. 62, 112. Compare 'l'atlmm v. Lowber, JJlir. Pat. Off. 
146; Stevens v. Pritchnrd, 4 Glijf: 417 ; 10 Pat. Off: Gaz. 505: 
3 Bwm. d': A. Pat. Gas. 390 ; Jordan v. Dobson, 2 Abb. U.s: 
308 ; 7 Pldla. 53:3 ; Gnidet v Barb01·, 5 .Pat. O,tf: Gaz. 149 ; 1\Ior. 
1·is 1•. Royer, 2 Bond, 66 ; Smith v. 'Vhisen, Id. 115 ; 3 Fislt. Pat. 
Oas. 343 ; Bantz v. Elsas, 6 Ji~:s!t. Pat. Gas. 11 '7 ; Chicago l''rnit 
Honse Co. v. Busch, 4 Fish. Pat. Gas. 395. Bttt such inference 
or presumption in respect to identity may be rebutted l>y cvi· 
donee, which should be snbmitteu to the jury. Allen v. Blunt, 
2 lVooclb. tfJ M. 121, 139. 

In an action for an infringement, tl1e <1uty devolves upon tho 
court to determine whether the reissue claims more than the origi· 
nal specification shows the patentee to have invented. 'Voodwanl 
t•. Dinsmore, 4 F'ish. Pat. Gas. 163. Compare Parham v. l\Iachiue 
Co., 1 Leg. Gaz. Rep. 145. 

When as a defense to a reissue patent, it is set up that the re· 
issue covers more than was embraced in the original, tho respond· 
ent must introduce in evidence the original to support the allPga· 
tion ; otherwise it will be assumed that the invention dcscrilml in 
the t•eissue is the same as that secured by the origin:ll. Doherty 
v. Haynes, 4 Gtijf: 2!H ; 6 Pat. Off: Gaz. 118 ; 1 Bami. ((; A. 
Pat. Cas. 280. 

Reissued patent, !telcl valid, notwithstanding errors apparent 
on its face in stating the number of the surrendered patent for 
which it was re-issued, and in expressing the claim. Reed v. Street, 
3-1 Pat. Off: Gaz. 339. 

148. Validity of Relssuecl Patents. 

A reissue can only be impeached for fraud by a lJill in equity 
brought for the pmposc by the government. Birdsell v. l\lcDun:dd, 
0 Pat. O.ff. Gaz. G82. 

'l'he fact of procuring a j)atent for a machme Ullllcr the assump· 
tion of a reissue, which was not useful as patented in the surrcntlerell 



• 

• 

SURRENDER AND REISSUE. 201 

patent, for want of some parts used in the reissued patent, would 
present a question of fraud committed on the. p~blic ~y the patentee, 
by giving his reissued patent date as an or1gmal discovery, made 
at the time of the original patent, and thereby overreaching similar 
inventions made between the time of the original patent and the 
time of the reissued patent. Brooks v. Fiske, 15 Ilo1o. 212. 

A reissued patent need not contain any recitals that tho pre· 
requisites to the grant of it, as, tlHtt it was reissued for errors 
arising not from iuadve1·tency, accident, or mistake, have l>een 
duly complictl with ; for tho law makes the Jnesumption that they 
)1ave been. Philadclplli:l. &; Trenton R. R. Co. u. :5timpson, 14 
Fet. 448, 458. 

A 1·eissued patent is not the less valid because it contains a full 
account of processes, which, although adverted to in the original, 
were not described at lengtl1, because they were well known in tlJO 
art. Goodyear Dental Vulcanite Co. v. Smith, 5 Put. 0.11: Gaz. 
585; 1 Holmes, 354, 

'Vhere the reissue covers only claims which do not appear on 
tho face of the original, it is invalid. Singer l\Ianuf. Co. v. Good· 
rich, 15 Fed. Rep'1·, 455. 

It is no objection to tho validity of a reissue, that the object of 
it was to extend the monopoly securctl by the patent beyond the 
limits assigned to it by a judicial decision upon it in its original 
form. Poppenhus~u v. Falke, 5 Blatcllj: ·1G ; 2 Fish. Pat. Cas. 
213. 

A reissue is not invalidated lJy immaterial difference between it 
and the original. McCreary v. Pennsylvania. Canal Co., 2G Int. 
Rev. Rcc. 379 ; 10 Rep'1·, 723 ; S. C., sub nom. :McCrary v. Pcnn
syh·:mia Canal Co., 5 Ii'ecl. Rep'r, 3G7. See, also, Smith v. l\Icrcer, 
5 Pa. L. J. 529. 

A reissue of a patent is not void for stating modes of OJWrating 
the invention not stated in the original, the iuveiition being the 
11pparatns ot· combiuation of }HU'ts antl not any varticular instt·u
mentality by which it is operated. llro:lllnax 1,, Central Stock 
Yard, &c. Co., 5 .Bann. &; A. Pat. Gas. l\09; 4 Fed. Rep'r, 214 ; 
11 Rep''r, G. 

A reissueclllatcnt to John Deuchlielu is not vohl be.cause tho 
original was granted to J olm Denchfiehl, the clwnge of the letter 
being a clel'ical mistake. Hignall v. Harvey, 4 Fed. Rep'r, 334 ; 18 
lJlatclif. 353: 18 Pat. Ojj': G~1z. 1275; 5 Bann. <('; A. Pltt. Cas. 
636. 

• 

• 

' 
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· A reissued patent may bo valid, notwithstanding tho invalidity 
of one of its claims, if it appears that such claim was made in good 
faith by the inventor, am1 was not intended to broaden tho original 
claims for tho purpose of covering intermediate inventions or 
improvements. Odell v. Stout, 22 Ji''e<l. Rcp'r, 151}; 20 Pat. OJ}': 
Gaz. 862. • 

A reissue gra:1ted on an application made after unreasonable 
dday, aml fot· the purpose of enl:u·ging tho specification antl claims 
in ordct· to bring within tho exclusive privilege an invention, 
pat.cntetl after the original p:1tcnt was gmnted, is void as to the 
new claims. Torrent Arms Lumhor Co. v. H.odgers, 112 U. 8. 659. 

14!). Reissued Patents voicl 'in Part only. 

Although tho reissue of a patont may be voiu as to. new or 
expa!Hll•d claims, it may llC good as to claims not expanded or 
which do not show a different invention from tho original patent. 
A patentee may recover on an inf1·ingement of tho valid cl.tim. 
Havenwyer v. H.andall, 21 .Fe(l. Rep'r, 40-~ ; II:wcmeycr v. Bonnell, 
.ltl. 406 ; Gage v. Honing, 107 li'. S. 646 ; 2 Sup. Ct. Rep'r, 81ll; 

\ V onleu v. Sl•arls, 21 Ji'ed. Rep'~·, 406 ; Gould v. Spicer, Iii ~Fed. 
Rt!p'r, 344 ; Cote v. 1\Ioflitt, Id. 345 ; Starrett ·v. Athol :i\[:whin~ 
Co., 14 .FlA. Rep'r, ()10; 23 Pat. 0.11: Guz. 1720; H.cay t'. Haynol\ 
1 u Fed. Rep'r, 308; Dryfoos v. Wicsc>, Ii.l. :nv; \Vooll t•. Packt•r, 
17 Fed. Rep'r, 650. 

\Vhcn a patent is reissued in several divisions, no one of them is 
vo~d merely because they, evct·y om', dcscl'ibe all the mechani~m 
shown in the original, provided the claim in each is fot· a different 
dl•\·iee which is alreadv 1lcseribcll, m11l thet·c is no conflict between 

• 
them. \Vhccler v. l\lcCormick, 4 Pat. 0.:1: Ga.-.. G02 ; 11 Blatellj: 
33-1 ; G Fislt. Put. Cas. 551. 

l.JO. Grozmcls on which they may be culjuclgecl Yoicl. 

Rci.;;suell patent declared invali1l lll'eause tho affidavit filcll to 
ohtain it was not drawn in compliance with the statute. Poage v. 
McGowan, 15 Feel. Rep'r, 308. 

\Vhcncvcr the powm· of reissue has been ft•amlulently or cor· 
ruptly· abused, tho renewal will be n.voiucd. ·woodworth v. 
Ed wards, 3 lVoodb. (f; .11I. 120. 
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An application for a patent was rejcctecl because of want of 
· norclty, on reference to a prior invention ; but on a re-application 

it was granted because of a disclaimer by tho patentee of cm·tain 
claims ma<le on the prior application ; it was !teld, that a reissue 

• 
to the assignee of the inventor, on claims including those disclai~ed 
by the prior patcnle«', is invalid as to such claims. Putnam v. 
llntchiuson, 12 Fed. R1'p'r, 127 ; 11 Biss. 233; 28 Int. Rev. 
Rec. 177. 

Where, upon the application for a patent for an improvcnwnt in 
cotton presses, a claim of the applicability of tho invention to a 
certain class of presses was abandoned ; it was !teld, that a reissue 
of the patent by which the invention waa made applicable to tl1at 
class of presses was improper and void. Wicks v. Ste\'Cw~, 2 lVoods, 
310; 2 Baun. cf: .A. Pat. Gas. 318. 

On an application by J., as assignee of a patent, for a re
isstll', the commissioner declared an interference between it and a 
patent previously issued to S., and rendered his decision in favorof 
s. On appeal, the decision of the commissioner was reversed and a 
reissue ordered to J. Before the I'cissne was granted, tho owner 
of a patent issued to ,V,, prior to the application of J., applied to 
the commissioner to declare an interference between it and the 
applieation of J. 'l'ho interference was declared, and the corumis
sioner decided in favor of the patent to ·w. On appeal by J. from 
this decision, the second interference was hold to have been wrong· 
fully declared, on the gr<Juntl that no sccollll interference coulcl be 
declared under the statute (act of I sao,§ 8), an!l the reissue to J. 
was peremptorily ordered. 'l'hH n·issuo was granted, and tlw 
owner of the patent to ,V, then liletl a bill against the owners of 
the rcissuml patent to J., to have that patent declareu void. On 
an application for a preliminary injunction, it was ltcld, that the 
onler declaring the secoml interference and dir·ecting the reissue 
to ,T. was a nullity, and the rcissnetl patent void ; anu the injunc· 
~on was granted. Potter v. Di:~.ou, 5 lJlatcllj: I 00. 

15L Construction and Effect of reissued Patents. 

A reissued patent has the same effect and operation in law as 
though it had been originally filed in the COJ'l'«'Ctl.'d form, only on 
the trial of actions brotwht on it for causes thereafter arisirw antl o o> 
has no such effect in any other ease, or for any otlJer purpose. 
United States Stampiug Co: v. King, ': I'hl. Rep'1·, H30 ; 1 'l 



• 

204 UNITED STATES LAWS. 
• 

Blatcltj. 55 ; 1 '7 Pat. Off: Gaz. 139!) ; 4 JJann. d'; A. Pat, Cas. 
46!), I 

'l'he correction of the patent by reissue relates back, and, except 
as to suits for infringements before the reissue, it operates fron1 

the date of the original. \V oou worth v. II all, 1 lVoodb. <f: .1lL 
248; 6 l'a. L. J. 178; Stanley v. \Vhipplr, 2 lllcLean, 35; Smith 
v. I~earce, Icl. 1 '76 ; Bloomer v. Stolley, 5 McLean, 158; 8 

1Vest. L. J. 158 ; Gt·ant v. H.aymuml, 6 Pd. 218. And being ouly 
a continuation of the first one, the rights of the patentee at·e to Le 
ascertained by the law under which the original :l.J)plication was 
made. Shaw v. Cooper, 7 Pet. 2(.12, 315. 

'Vhero in the case of a reissuell patent, the complainants haJ 
adopted the surt·emler aml acceptetl the new patent, it was lteld, 
that they were estopped from dcnying either the authol'ity of the 
:l]lplicaut, or that of the commissioner. Dental Vulcanite Co. v, 
'Wetherbee, 2 OtW: 555; 3 r'i11lt. Pat. Cas. 87. 

·where one paragt·aph in a reissue specification would seem to 
l.~ad to a construction which would make voitl the reissuc, OXJllaua. 
tiun of its meaning may be sought iwa succceding one. Car!Jw v. 
Boston Elastic :Fabric Co., 3 CtW: 356 ; 1 Pat. Off: Gaz. !) l ; 5 
Pish. Pat. Cas. !)0. 

'Vlwro the process and purpose are plainly suggested and nmler . 
• 

stood, ~ml the language in an original specilication is suggestive of 
new tet·ms and names used in the reissue, such new names and 
tet·ms do not show that th·J reissue is descriptive of an invention 
different from that set out in the original. Ib. 

If a patentee uses certain words in his first specification and 
• 

afterwards withdraws them in his amended specification in a rc-
issucd patent, he is not estopped by the words which have been so 
withdt·awn and canceled. Allen v. Blunt, 2 lJ'oodb. d) J.lL 121, H:l. 

H.eh;suing a patent which has becn aLljutlged voiJ fot· want of 
novelty cannot give it validity. Jones 'IJ. l\Jcl\Iunay, 2 Ifug!tcs, 
527; 3 Bann. ((; A. Pat, Cas. 130. Nor will the invalidity of a 
claim in a reissue impair the validity of a claim in the original 
patent which is repeated aucl Beparately stated in the rei~sue. 

Schillinget· t•. Gt·eenway Brewing Co., 1 '7 Fhl. Rep'r, 244; 24 Pat. 
Qlf: Oaz. 4!l5 ; Futtcr v. Newhall, 17 Z.hl. Rep'r, 841; 25 Pat. 
OJf: 0 uz. 502 ; 1 G Rep'r, 360. 

'l'hc non!lty of a patented invention is not impeached by a prior 
patent which did not originally descriue the invention, but. has sinec 
been enlarged by reissue so as to include it. Vogler v. Semple, '; 

• 
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]Jis,q, 382; 11 Pat Off. Gaz. !l23; 23 Int. Rev. Rcc. 112; 2 Bann. 
(f; A. Pat. Gaz. 556. 

Where, by a prior decision of a case involving the valillity of a 
patent, it was decided that the present reissue was not patentable 
by reason of an earlier patent, :u·.gument against the propriety of 
such decision will not be cntcrt:uned. l\lcyer 'lJ, Goo1lyenr India
Rubber Mnnnf. Co., 11 Fhl. Rep'r, S!H; 20 Btatclif. !Jl. 

Features of an invention which have been disclaimed by tho 
patentee on applying for and obtaining a patent cannot be afteJ'
ward secured by suncntlcring the patent and taking a reissue 
embracing them. If such reissued patent is m·roneously granted 
by tlw conunissioner, it will not sustain a snit for infriugemeut of 
the parts of the invention originally disclaimetl. Leggett·v. Avery, 
101 u. s. 256. 

Where an inventor inserts a description of a modified or 
improved form in an application for reissue, anu is required, by tho 
commissioner of patents, to disclaim this description as a condition 
precedent to granting of the reis~uc, he is not estopped from enjoin
ing the use of machines containing such modification or improve
ment. 'l'be admission or disclaimer is not of a fact of invention, 
but of tho propriety of inserting a certain clause in the descriptive 
part of the specification. If the l)atentee's invention and his patent 
rightly induded a certain form as an equivalent, it was a mere 
nullity to confess that it did not include it. Union 1\Ietallie Cart
riuge Co. v, United States Cartridge Co., 7 Fed. Rep'r, 344. 

'Where a patentee invented an apparatus for breaking coal, and 
comuinetl it with an apparatus for screening coal, which he did not 
mvent, aml took a patent for tho combination only, and afterward 
took a patent for the breaking apparatus, and then surrendered hoth 
patents and took one for the breaking apparatus alone; it was lwltl, 
that l1is describing and not claiming the breaking apparatus in hi~ 
first patent anll the snrrende1· aml cancellation of the Beeond did 
not deprive him of his right to a patent for the breaking apparatus. 
llattiu v. Taggart, 17 llow. 7 4. And sec 2 lVctll. Jr. 101. 

• 

• 

' • 
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X.II. DISCLAUlEltS. INTERFERENCE SUITS. 

15:3. Disclaimers authorized. 

Whenever, thl'ough inadvertence, acddent, or mistake, 
tt!lll ·without any frauuulent or ueceptivo intention, a 
patentee has claimed more that that of which he was th~? 
original vr first inventor or discoverer, his patent shall he 
valiu for all that part which is truly and justly his own, 
provided the same is a material or substantial part or thtJ 
thing patented ; and any such patentee, his heirs or assigns, 
whether of the whole. or any sectional interest therein, may, 
on payment of the fee required by law, make disclaimer 
of such parts of tho thing patented as he shall not choose 
to claim or to hold by virtue of tho patent or assignment, 
stating therein the extent of his interest in such patent. 
Such disclaimer shall be in writing, attested by one or more 
witnesses, and recorded in the patent.office ; and it shall 
thereafter be considered as part of tho original specification 
to the extent of the interest possessed by the claimant and 
lJy those clainiing under him after the record thereof. But 
no such disclaimer shall affect any action pending at the 
time of its being filed, except so far as may relate to the 
question of unreasonable neglect or delay in filing it. Ret·. 

Stat. § 4fl17. 

Sec also Rev. Stat. § 4!>22 ; which is as follows : 
'VlJCncvcr, through inadvertence, accident, or mistake, and 

without any willful default or intent to defraud or mislead the 
pnh\ie, n. pat<:ntec has, in his specification, claimed to be the original 
and first inventor or discoverer of any material or snhst~.ntial part 
of the thing patented, of which he was not tho original antl first 
inventor or dhwovt~rer, every such patentee, his executors, adminis· 
trators, am1 as!'ligns, whether of tho whole or any sectional interest 
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in the patcnt
1 

may maintain a suit at law or in cqnit.y, for tlte 
'nfrinll'eJilent of any part thereof, wltich was bonafide his own, if 
;tis a "material and Rubstautial part of the thing patented, an1l dcfi. 
nitely distinguishable from the 11arts claimcll without right, not
with~t.amling the specifications may embrace more than that of. 
which the patentee was the first inventor or discoverer. But in 
<•very such case in which a judgment or decree shall be rendered 
fot' the Jllaintiff no costs shall be recoverecl unless the Jlroper dis· 
claimer has been entcretl at the patent-office before the commence
nwnt of the suit. llut no patentee shall be entitled to the benefits 
of this section if he has unreasonably ueglectetl or delayed to entl'l 

a disclaimer. 
Rev. Stat. § 073 also provilles : 
When judgment or decree is rendered for the plaintiff or com

plainant, in any suit at law or in equity, for the inft·ingement of n 
part of a patent, in wltich it appears that the patentee, in hi~ speci
fication, claimed to be the original aml first inventor or discoverer 
of :my material or substantial Jmrt of the thing patented, of 
whillh he was not tho original and first inventor, no costs shall be 
rccuvcrcd, unless the proper disclaimer, as }>rovided by the 

1mtl'llt laws, bas been entered at the patent office before the suit 
was brought, 

153. Ra:nre and Uses of a Dlsclalmer. 

'l'hc disclaimers mentioned in section 4017 must be distinguishccl 
ft·om those which arc embodied in original or reissue applications, as 
at first filed or subsequently amended, referring to mattet· shown Ol' 

described, but to wl1ich the disclaimant does not choose to claim 
title; and also from those made to avoid the continuance of inter
fc1·euces, which require no fee, but must, like all other disclaimers, 
he signed by the applicants in person and duly witnessed. R11les 
of Prac. No. 168. 

When an applicant makes two or more applications relating to 
the same subject matter of invention, all showing, but only one 
claiming, the same thing, those not claimin~ it must contain dis
claimers thereof, with references to the application elaiiniug 1t. 

'l'he law requiring and permitting a patentee to disclaim is not 
penal, hut remedial. It is int~nded for the protection of the 
patentee as well as the public, and sl10uhl not receive a construction 

• 

.• 
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that wonhl resti·ict its operation within nanower limits tlmn th~ 
words of tho law fairly import. W hcther a patent is illegal in part 
because of claiming more than the inventm· has described, or more 
than he has inv(mtell, tho patentee must in either case disclaim in 
onlct· to save the portion to which he is entitled; and he is allowed 
t.o do this when the cnor was committed by mistake. O'Uuilly v. 
1\Iorsc, 15 Jlow. 61, 1:!1. 

"\Vhcre, in a <lisclaimm·, the party states that he was the patentee, 
and nothing is said in respect to a transfer of any interest, the fair 
presumption is, that he still owns tho whole ; and it is a sullicicnt 
compliance with the requirement of the act of 1837, that the 
party making a Uisclaimm· should state the extent of his interest in 
the patent, to say "that such di~clairncr is to operate to the 
extent of his interest therein." SilslJy v. Foote, 14 IIou\ 218; 
afi'g 1 Blatellj: 445. 

It is not competent for a patentee who has surrcndcreu his 
lctters·patent and made oath that he bl•licves that by reason of an 
insullicicnt or defective Rpecilication the snrren{1ercd letters arc 
inoperative aml void, mHl has taken out reissued letters on a new 
specification ancl for ne'v claims, to abandon the 1·eissue and resume 
the original patent by a disclaimer. 1\lci\Iunay v. i\Iallory, 111 U. 
s. !)'j, 

"\Vhcrc a patent for tlw infringement of which suit is brought, 
appears to cover separate and distinct inventions, without connection 
between them, either in purpose, design or operation, other tl;an 
that all arc dcsignell for use upon the same artic:Ie, each being a 
distinct improvement, the court may, as a condition of gmnting the 
relief sought, require the complainants to file in the patent-otlice a 
disclaimer of all the claims except that alleged to be infrin~;ed. 
Sessions v. Romadka, 21 .Jihd. Rep'r, 124. 

An acquiescence in a decision requiring a disclaimer as a con· 
dition precedent to granting a patent (here, an extension) and filing 
a disclaimer pursuant to it, are as opemtive to estop the disclaimant 
from afterwanl recovering on the invention disclaimed as from 
claiming it on a subsequent reissue. Cartridge Co. v. Cartridge 
(Jo,, 112 lJ. S. G24-, 644. 

J m;ticc BLATCIIFOim !mggests that " the word ' claimant ' is an 
evitlcnt error* for disclaimant." Ib. 

*As one of the late commissioners to 
revise the statutes, I will say that I uo not 
remember whdhcr the b01tru hall spcl'i;d 

1lbcussion O'\'Cr the word "clnimnnt" in 
this ~cction; but I lhink it is corr~ct. 

The ol'llSC is, lite pe1'S011 clnimill,qll1e i11t'ell· 
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What persons, under act of 1870, c. 230, § 54 (Stat.) _205, 
might make a disclaimer, of what, and its offcut, explained. Ib. 

Limitations ancl provisos introtlucccl by an invcntot· into his 
application, especially if it has be<>n l'<'jected, must be dc:emcd 
equivalent to disulaimcrs. Sargent v. Hall Safe anti Lock Co., 114- · 

u. s. (j:l. . 
If the patt•utec has assigned his patt•nt in part, and a joint ~nit. 

is broug-ht in L't)uity for a perpetual iuj111wtiou, a disclaimct· by the-
• 

patenlt·P alouc wit hont t.ht• assiguce's uniting in it will nut entitle-
the part :,•s to t hu bt>nl'fit of tho act of I 8!1/, ~S 7 and 0. \Y yt•t l1 c. 
StouP, I Stol'!!. :! 7:: ; -~ l. Rcp'r, 54. . 

Wht•n· tht· thing t:l:dmed without right. is a part of a m:whinP, 
if it is not an ,.,.,,,~ntial p:u't allfl was uot iutrodnccd into the p:ttl'nt 
through the willful default of the patcutJt•, or with intent l.otlt•ft·autl 

01• misle:t•l the puhlic, the want of :\ <li:wl:timL'I' in reg:ml to it 
aiTol'tls uo gronllfl for invalidating thl' p:llt•llt. II all v. ::\1 ilt·~, :!. 

JJlatcl((: I !l4. 
A diselaimct· may cmhr:we ~;nhject·matl.t·r set up for tho firHt 

time without right iu the t'l'i~~liP p:ttL•nt; :uul it may apply not 
onll· to the inYalicl el:tim, hut to statellH'Ill~ in the lwdy of the spec-

• 
itication upon which thl· invalul claim n1· part of claim is found<•tl, 
The rl'issne ~pPeitit~alioll is to h·-' thPI't!:tfll•l'l''.':ltl ao.; if tht• diselainwr 
were ineorporatt•tl in it. Sohillingct· v. Guuthet·, 17 Blatd{t: 66; 
Hi Pat. 0.!;: Gaz. !l05 ; •t Hunn. cv A. Pat. Gas. 47!1. "'ht·rc tl1e 
statPml'nls in tlw S]'C'I'ilit·at ion :uul <'!aim of the reissue .patt•nt, 
whil'h til•! di:-wl:tirnt'l' st•t•ks to motlify, wert~ mistakes in fact anti 
we.•·e foundt•tlnpon <'X]ll'l'inJents made afll•r the date of the original 
paknt, it was !teld, tl1at. thP disdaimt•r was lawful both to rcmctly 
the misstat<•nlents a11tl to sa vc the reissue fi'Om impeachment as fot' 
a diffprcnt invention, it appeariug that the inventor had acted, 
throughout, in goorl faith. lb. 

tion. In the prec~.ling sentence,; tho stat
ute is speaking of the person filing the 
diselaimcr, null disclaimant is U>ctl, prop. 
erly. ln t.his ~cntent•c the ~Pn>e t•hanges 
to that of the person who in the" oJ•igi
ual speeilication '' lai•l claim to tho in
vrntion. Were "disclaimant'' suhstitu. 
ted for" claimant," in this scnteuee, what 
would he the force of the l'lause" to the 
1nterest posse,scd hy the disl'laim:ont ?'' 

Vo1 •. II. H 

IIow can n disclaimant, strictly ns such, 
pm;sc~~ nn intercHt? In ~o f111' as he is a 
di,claimant he disavuws intcre,t. Tnlw, 
nl~o, the ll'ol·d~ next following: "and by 
those l'laiming under him.'' How can 
pe1·~ons be snid to "clmm nmle~· '' n dis-

• 

claimant, u~ contrasted with a claimant P 
The change of term corrc~pouds to the 
chaugc of sense. D. V. A. 

• 
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Whoro pnrtH of tho t.hing pntontud in olnimH whioh had tiu('n 
infringed wot•o tlollnhuly cli~:~LinguiRhablo ft•om pnt'L!! oliLimocl in other 
olniru1:1 mndo by miHL&ll((•, without; nny willful <lufnnlt, ot· it.l.t111L to 
doft'l\tHl or mit~lond tho public, and tho oomplai11nnt. luL<I not, ill'l!ll 
\llll'CilHOIIIIUly tH•gligunt in not. ei&Lol'ing a •liHolnimu, lwltl, that. 
ho might;, oil l'llt."l'ing :t cli~claiml•t•, maint,nin thu ><nit. b1·ou~ht f,, 1. 

inft•ingumont., hut. without co~t.!l, M11LLhuw /J, Hp&LUg't'llill'l'g, Ill /•'," 
Rep'r, H2:l ; :w Jll,,f,·hj: •182, 

A cli:<daiUII'I' lilnitillg tlw :wtual invcmLion or the· ]'1111'1111'1', lin· 
I'I'SIIlt of 1111 1'1'1'<11' ol' llli"la]w Oil t.hn part, nf th" ]'1111'111-ollil'l', loll:y 

• 
l&u omill&•d i11•a rd:<~llt', Amul'it''"' :-ihot• Tip l'o. 11. National t'l11n1 
'l'oe Pl·nt••t·t.ing Co., II /)at. q{): ftt~.~. 710; 2 !Jann. ,(: .1. P11 t, 

' Ca,q, r,tJ 1. 

\Vhe1·e on applicat.iu11 fol' a pat.·nt, t.lw :'l'''cilication, ns Iii('• I, cli~
claim~ n oortlin )H'ineiplo, t.ho gonut·a&it.y of Hll('h cli~cl:\intcl' will lm 
rPst.riut.cd to the Jllll')lOHP fol' whieh it i:; ll:ie<l, as intended t.o ho eon
sidl•t·crlnpon that. appli,eation ; it willnoL ct~top the applieant from 
subseqnontly elaiming, in mwLhm· application, t.lto invention so dis· 
claiuw1l. llill v. Dunk!CL•, 1 .illaeArtluw J>at. Cas. ·175. 

15·1. E.ffect. 

'\Vhorc, upon tho vurclwso of a patent, tho purcha~cr in a rcisRuo 
of sneh patent. disclaims a portion of the nwch:wism as im;ufticient 
to pro111111e the th·~ired re~nlt, a thin! rwrwn has tho right to im
proyc sueh p~t·t. of the llllli'hinl' l1y changing its internal form so as 
to o!TPct a l'l'~ ult wl.ich the JHII'ehasel' of lhe patent, in his l'eis~uc, 
tlisdaims f·n· it. Jlatch v. l\lullitt, 15 Ji'ed. Rep11'1 252. 

Where a )Jtttentce has defectively or insntliciently described hi>~ 
inv••ution, ancl daimecl more than he has a right. t.o claim as new, 
he is \•nt it led to a reissue of his patl·nL upon his surt'CIH1er of ''" 
origiml; hut it is not. the ollico of a di~elainwr to rcfor111 · · .. 
the •ll•seription of an invl'ntion. Hailes v. Albany Strw : 
Ped. Rf>)'l·, 240 ; 2 I· Pat. Q[t: Gaz. ao l ; 16 Re1/r, o:; 

\V!. . , 'hl!re nru !'('\'!'ral elaims, some of which It• ! .... , 
and tin· pal't of the invention which is his own c.~: ' ... :,dy 
Jist.ingnishl'-~ fi'Om thaL which is not his own, :1 \;;... : ... ::o~~·~· LH'fore 
1m it brought will put him right, and enable him to re..:u\'er npon his 

' pat~nt as though it. hall originally been confined to tho pt·opor 
claims ; hut he cannot eonvort a ulaim for onu thing into a claim 

. .. . ' . ,1:•1, 
• • 

' . / I ' ' 
• • 

' . ' .. . ' 
' • 
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·for something elRe, and amend the description to effectuate such 

claim. lb. 
A disclaimer can add nothing to the patent. It can take away 

from what was tlesm·ibe<l as the invention and clainwd as ~ueh, so 
as to be conrell hy the g1·ant of thl' patt.'llt, but it has no otliee to 
make the patent covel' any thing, however clearly shown in tho 
patent, not dcserilwd and claimed as a pa1·t of tho invPution. 
White v. E. P. Gll•ason l\[annf. Co., 17 .Fed. R•11'r, 150; 24 Pat. 
Off: Ga.,, 205. 

If inn•nt ions not new or original with the }mtcnteo are includt•d 
in the ~)ll'eilieation hy mistake, accident, Ol' inmlvert.encP, or with
ont willfnl th•fl·an<l or intent to defraud or mi:;ll•ad the pnl•lie, the 
patPnt. is goo<l and \':ditl for RO much of the invent ion o1· <liseovery 
al' i:; truly anrl bo11a fide. t.hc invention ol' the pat.<•nlec. Hut if no 

1]i~claimer Lc entt·•·e<l in th<· pal.l•ut-otlit>l' hd'on• ~nit is brought, the 
phint.itT cannot rt>CO\'CI' costs agaiust the <lt•ft•Jill:tnt, although 
infrillgvment of the valitl t·laim he prond. Bnt if, when the pat
rnte:~ applied for a rcis~ue of l1is original patent, he well knew Ill! 

was not thl• thst. inv,'nlor of the inn•ntion mentione<l in ::my of his 
r.laim~, then hi,. patent is voirl, a111l no rccovci'Y can he had tht>rt>on. 
Sinorel' t'. \Y almslcy, 1 l•l.sh. Pat. Uas. 55!:1. · 

0 • 

A rlh;cJaimer of part. of an invent iou eannot, affect a prior gran-
tc>c nn<lcr the j)atent, unless lw ael>epts it ; he may refuse to be 
affvcted by it. Smith v. ~[ereer, 5 Pa. L. J. 520. 

A motion for a prelimin:u·y injunction in a suit for infringement 
may he granted, uotwit.hf-tanr1ing the iilinti by plaintiffs of a dis
elaiuwr after suit was l)ronght, if the tlefcntlants' rights ]~ave uot 
been in any degree prcjll\liced by the <lisebimer. Libbey v. 
iUt. Washington Glass Co., 2G Pcd. Rep'r, 757 . 

• 

155. l{eylect or Delay ln filing. 
' 

A discbimm· may be made nftc1· as weB as bPforc a snit for 
• 

infringL'ment ; Lut tlw conrt has powe1· to prflleet the defendant 
from suqnisc, &c., and to take into consitlcration the fact of dl'lav. 

• 
Smith v. Nichols, 21 Wall. 112 ; aii'g 1 IIulmes, 172 ; 2 Pat. OJ!: 
Gaz. G-1\l ; ti Fi.~h. Pot. Ca.~. Iii. · 

The tlif'claimcr, to iw eiTtetual mHlcr the act of 1837, §§ G, 7 
(now Rev. ~tat. § ·1!!:!2), mast be file<] in the patcnt-oflicc ln•fom 
.suit is brought. If it is filed <luring the pendency of the suit, the 

• 

' 
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plaintiff will not be entitled to . the benefit thereof in that suit, 
Unless it is so filed, the plnintiff will not be entitl1 rl to recover costa 
in such suit, even if he shouhl establish at the trial that a part of 
the invention not di~daime<l has hcen infriuged by the deferulallt. 
But whether fibl bdore or· after snit brought, the plaintiff will w1t, 

he entitled to the IJL'lll'lit of a. disclaimer if he has unreasonahly nc.og 
lected and delavt~tl to file it. Such llt'tdt•ct or delav is a. "u111] . ~ . ~ 

tll•fL•nse to the suit.. H.cetl v. Cutt <~r, 1 Stvl',l/, iifJO 

Section 7 of the act of lH:J7 (5 8tal. 1 !I:J), providing for the 
makiug of a disclainwr wlwn a. ciaim to a patent i~ too hro:ul,
docs not. afTL•ct a suit pt'l~tling wlwn the <lisclaimt>r is iih·tl, so as to 
}H'e\'l'llt tlw plaintiii from rt·CO\'l'l'ing in it, unlt·ss tht·r·e wa~ unrL·a
sonahle nt·glt·et or delay in filing the cliselainwr. Tuck v. nra 111 • 

hill, u JJ!ate".f: \15 ; a F'i.~!t. l'at. Ca.~. 400. 

'Vhc·r<', on the hearing of •\ hill to l'njoin inf1·ingt•ruent of a 
patl•nt, t ht• claim appears too Lroad, hut tht• complainant offe1·s to 
disclaim tht! t'XCl'~s, tht·r·c may he a tll'CI't•e fm· an injunction with
out waiting for filing an actual di:-:dainH.or in the pall-nt-olliel' ; l,ut 
the (!Omplainallt eannot hare Co>'l~. Aikt•n v. Dolan, a lii.slt. Pat. 
Gas. 1 BU. 

lt is uot a good ol•jt!elion to the grant. of a preliminary iujnue
tion lllHil·r a valitl claim, that a di~claimer· was not filed as to otlu·r 
clainrs before Rnit was l>ronght. Such elaims haYing the sanetion 
of the com• i~siont·•·, and tlw fiU!'stion of their ralhlity hl'iug !JIIU 

of law, to he nit imatL•ly cleeitlt·cl hy the eonrt~, it eannot. he saicl 
that the plaintill's h:l\'e uurl'asouahly H<•glt•elctl or <ldayc<l to eutt•J' 
a. disclaimel·. Duff''· l'alkius, 2ii Pat. O.tt: Gaz. 001. 

A dil'claimer in a ~nit 011 a patent, uudcr Rev. Stat. § 4!1:~2, m·etl 
not be filt·!l, extl')'t where co;;t,; are sought, untii the court h t'i 
passed U)'On the eontestetl cla1ms allt•gt•tl to contain tha.t of whic·h 
the patl'llteo wa~ not the inventor. Stutz v. Al'lnstrong, 20 B·.l. 
Rcp'r, 8·1 :1. 

\Vh:tt amounts to unr<>asoual>l<> <ll·lay or nl'glt•ct in filing a l)i~

c1aimer. Silsby v. Fnott•, :!0 Jiow. :n:.; ; modifying 2 /Jlatd1j: 
278 ; St•ymour v. 1\lcCormil'k, 1 V Ilow. UG; afT'g a 1Jlatcl1f. 20!1 ; 

O'Reilly v. 1\Iorse, 15 IIu1o. 02. 
As to oiiect upon right to costs, under Ucv. Stat. § 4022, of 

failure to file disclainH!l' lwfort! ln·inging ~nit for infl·ingcnwnt,.
see Ela~tic Fabrics Co. v. Smith, 100 U. S. 110; aff'g 1 Jfolm~;.~, 
340 ; 5 Pat. O.ff. Gaz. 329; 1 Bmm. <&A. Pat. Oas. 58 ; Rcc1l v • 
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Cutter, 1 Btol'y, 6!JO; Hall v. Wiles, 2 lllatcltf. 194; Aiken v. Dolan, 
3 Fis/1, l)at. ()as. 1 !)j; Stutz 1), Arm:-;ti'OIIg, 20 Fed. Rep'?·, e43. 

15U. Suits touching lnfe1feriny Patents. 
• 

'Yhenen:r there arc interfering patents, any person in

terest•·tl in any one of them, or in the working of the inven
tion dailut·llluHler t·ithet· of them, may ha\'e rclil.f :~gaiust 
the intt•J-ft'l·ing patL•ntet~, and all pm-t.ies intere.:-:tcd uwlm· 
him, by suit in t·quity against tho ow net'S of the interfering 

pat.Pnt ; and the court, on notice to adverso parties, nml 

other <htc' proeePclings had aeconling to tho cuurso of equit.y, 
may adjudge and declare eitlter of the patents void in w hulo 
vr Ill part, or inoperative, or invalid in any particular part 
of the lJnit<·d Slate,;, aceot·tling to the intemst o[ the partiPs 
in the patl!nt or the invention patente1l. But no sueh judg
ment or adjudication shall atl'cet tiw right of any pcr::;on 
excopt the parties to the snit; and those deriving title umlur 

them s•1b,;eqnent to the rendition of such judgment. Ueu. 
Slat. ~ 4!HS. 

\Vh-.?n• two patent~ have heen is:;ued, each claimiug, hro:11lly, the 
sanw mvtmtion, an•l the cm·Iicr pattmt~·c i~ hcltl to l•c the tir:<t 
innm!ot·, the claim in the seeontl patent lllllSt be re:<trict•••l to th•~ 

parti••11l:tr de\"ices spt·cially tleserihl•<l. Hidmnl~;on 1'. Noy1·><, Ill 
l'at. OJ.t: Gaz. 507; 2 1J111111. <f: A. Pat. Oa.~. :19~. 

Jt is not material to tlw patentl•e's ri~ht that in tlu· int•·t·ral uf 
thlay, othel' inventors h:.we •levi:<ed and pat•·ttlt·ol tiH· :<:tllll' thing, 
if tltis was wholly without the kunwh·olge ot• a•·•tllit·~··•·tH'<' of tlw 
first iun•utor. Sprague v . ..r\tlrianee, 1-l Pat. OJ/: Ua::. :lOt~; :1 

/:ann. <f: A. Pat. Cas. 12-l. 

lu an action tmcle1· H.·~v. Stat.§ 4918, wh!n'c the plaintiff Sl'l·ks 
to h:Wl· the deft•mlant's }t:Ltl'nt •ledat·ed voitl ou the "I'OIIIld that it L• 

is for the same itwcntion :Lll, and llahlictptent to, tlw pl:ti'nti!i"·; 
patent, a plt'a in har whieh a<lmit,; t.lw pt·iority of the plaiutiil",; 
pa.tt•nt for the 1-llllll' invl!ntion, but !let~ ont a fact whidt would t't·ll· 
.dcJ' the plaintiff's patl•nt voi(l for want of novelty, must be o\'1•1'-
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• 
• 

t'lllcd, because the fact iK immaterial in such proceeding. Pentlargu-
v. Pcntlargt>, 1 !l l•hl. R1p'·1·, 817. · 

'Vhct·o a patentee has lwL·n ddeatcd in an intctofercnce proceell
ing and a patent has beL•n gmutPtl to tlw ot.het· party on tlw ground 
that he was the prior inn•ntor, tlw dl'l't•alt•tl party will not he allowed 
to ph•ad, in an :wt ion agaim;t him fur the. continne!luse of the in
vcmtion, that tl!'itht•t' pat·ty was in f:wt the tirst inventor, if he acted 
in lmtl faith. Hn•t•uwoocl ''· Br:ll'hL•r, iJ Bann. <(; A. Pat. Gas. :102• 

' 1 Fed. Rt'jl. H:ili; 17 f>,lt. (~{t: flo;;, 1151. 

In a :-mit :waiust :m iuterl't·riug t•att•lttee untler Hcv. Stat. R •1018 0 ~ ~ , 

the tldt•JHl:wt JH•t·tl not lilt) a ero~s- bill to obtain allirmatiru relief. 
Lot'kwn01l '/J, Cit-a n•l:lntl, ll .1-(:d. J:,p';·, 7:! l; ll R•p'l', 557, 

'l'lw soh• <Jill's! iou that can he litigatL••l lllltlel' Hev. Stat.. § ·101R, 
is the qttt•:-tion of j•t·iorit.y l•t·twt•t•n two iutel'l'cring patent:<. Lock
wo•>k 1!, Cle:L\'l'l:ulll, :!0 J·'et!. R•'p'1·, lll·L 

t.'ntlt•r the prm·i~ious of He\', Stat. § ·I!.JIS, in rt•spcct to inter
fering palt•nts, tltt· cir<"nit eonrt has authority to a<lj1ulgo either of 
the intl'l'l't·ring (':ltt·nt:-; voitl in whole or in pa1·t, awl, upon )H'OJK'l' 

il;s:~es :wtl proof, t.o anthori:r.c a decJ'l'll that lwth patPnt.s arc voitl. 
Fosll'J' t'. Li1ulsay, 3 lJill. l:!li; 2 JJann. ,(;A. Pat. Uus. 172. 

Tht•J'!! is 110 prorbiou of law wherehy in }H'ocee•.lings for relief 
against IJ\\'ners of an intL·rfering patPnt, nmlL·r Rov. ::->tat. § 'l!JIS, 
persons \l'ho arc not inh:tlJitants of aml cannot be served in the dis· 
trict, can 1Je brought in as !lc•fetHl:tnts; a service of a mere notice 
that t.he snit is pew1 in g is i nop•)J'at i vc. IJiggett, &c. To Lac co Co. 
v. l\liller, 1 Fad. ltcp',·, ~o:~; 1 Jld}l'(/}'!/, :n; 17 Pat. 0.11: Gaz. 
7!l~ ; 5 Bw111. <U A. Pat. C'a.~. 2:l i. 

XIII. IX.FUIXHl~JmX'L 

157. Nature of the lliyht which nPtst not be infringecl. 

The invention itself, lwfon· the patent is issued, is "property" 
in the inventor, :uul l'ontinn<~s to be ~neh, without th<' prot Pet ion of 
a patL•nt., until he aba111lons tiH' ~:line to tht• publie, unit·><>< ht• ~ufi\•r!l 

the patcnt.t••lpi'O<lnct to h<· in pnhlic usc or on ~ah•, with hi>< eonsl'nt 
and allowancL·, for morL' t.hau two years before he tiles his applica-· 

• 
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tiou for a patent. Jones v. Sewell, u Pi.~h. Pt~t. Ca.~. a~ a; a CliJf: 

563. 3 Pat. O.tf. Gaz. 030. 
llut the right which an inventor has to control the exclusive use 

of his invention after he has suffered it to Le Ul'etl in puL\ic, is the 
crcatlll'C of the statute; the supreme court has ulways held that he 
has 110 right upon which he can maintain suit, unless he obtain& 
Jetter~ patent acconling to the statute; ancl his right is regulatCJd. 
,111,1 mca~urcd by the provisions of the aet, aml cannot go beyond 
them. Brown v. Duchesne, Hl IIow. 183 ; aff'g 2 Ourt. 371. S. 
P., )lorton v. New Y urk Eye Infirmary, 5 Blatcftj: 11 tl ; 2 .Am. L. 
Jlerf· J\: 8. fi 72 ; :.! PMt. Pat. Uas. 320 ; \Y at.crhury llrass Co. v. 
)[iileJ·, !J 1Jlatd1.{: 77 ; 5 Fi.~!t. Pat. Uw:. 48 ; Sisson v. Gilbert, Icl. 
100 ; !l Blttte/1.{: Hi5 ; Re B1·osnah:m, lH Jii;d. Rep'r, G2. 'l'he exclu
sive right tloc:,; nut rc~t alone upon tho diReoyery, lmt also upon the 
legal :-;auetiotzs which lwvo Leon given to it, anti the forms of law 
with whieh it. has heen clothed. 1:5haw v. Cooper, 7 f'et. 2!l:.!, :i20. 

The :tpj•Ii,~ant must bring himself within the tenus of the hnv 
lH'fon' h!' ,·:tn 1h•rive any tit ll• to !lcm:ll!<l OJ' iwlcl a patent. J>cn
noek u. l>ialu~uc, :! Pet. 1, I ::s ; aff'g -t Was/1. :J,j\J, 

But (in this country) it is a matter of right, on complying with 
tlw l'nmlitiolls }•l't'~l'l'illl'<l hy law. ""hitnl'y t'. Emmett, lJaldm. 
so;l. It is not a" lllOIIO['ly," but n·setnhles a cuntr:wt lwt.ween the 
go\'<'l'llllll'lll atHI the itt\'<'lllot·, :-;eenriug to him, for a limited time, 
the ~~x<:lusivc l'll;joyntl'l!L of tlw !•l':lcticc uf his inveution, in eon
~i,J•·r.tlion of his di~1·losut·v ot' tlw >'C<"ret to the puldie, antl hit; 
n·liu. 1Hi>'hllll'llt cf his it:n•ntion to the pul.Iie at thL• etul of the term 
(.\tt<>t'IH'Y-G<'lll'l'al 1~. H11ml'onl Chemie:;l \V .. rk~, H l'al. q11: G11z. 
lllLi:.:; ..\ld\.•·1-\'l'l' c. I ~nitt••l :-;t.all's, 1-~ Ct. l!t' Cl. ::nu; :!:: Pat. O,(j: 
(;a:,·. 10:.!-~; .\11u·~ 1'. liPII':ml, l Suuu,, ·Hi:.!; Blaneh:tnl c. t-ipt·aglll', 
:1 S11m11 . . ;:::>; :.! S.tul'lf, Hi I); thon~rlt it is a cutzlraet. onh· as hetweeu 

t ;.:, • 

the partil•s to it, 11:\l!lt~ly, tho Unitt·•l t::t.at.l•.-; 011 olw side and the 
[•:tll•ttll'l' o11 tlte othe!·. Ntl Bt•osl!:thau, IS .l·hl. Rt•j/,·, U2. , 

Xo right. of J>l'lljll'I'IY Yl'i'l:-> in I ht· pnbfi,·, i11 1 !z,. st'll:'>l' ot' the 5th 
a,tt<·!Hlllll'lll. of tln•<.'<>!lstitlltioll, IH•eal!>l' of IIH• eon,..l'!ll of lite iuven
tot' to tilt' [•llhlie ll~l' of !tis iu\'eutiv11, Rtwh a~ will prevent the sub
>-<''l'll'llt all.nrallel', by aet of Cougrl',;s, of a. p:ttl'llt fot· Hitch iuvcn
tion, lll!lt•ss I hl'l'l~ \\'a~, in a part ieul:u· <·ase, a l'l'llttel ioll of the inreu
tiou to u,;c au<l praet.iee, l,y it" l'llli>odiment. in :<ollll' app;tratu~, 
priot· to the i~sne of sueh pat,·nt.. l'ng-e v. Holmes Burglar Alarm 
Co., l Fed. Rqh, au-! ; 17 Blatcltt: 4t>4 ; 17 Pat. U.tf. Ga.;. 7:H ; 
5 Bww. <C: .A. Pat. Ca11. 1 u;;. 

-
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But a patent if valid, gives to the patentee a right of property 
in the thing patented, which is entitled to full protection in the 
courts. Whit.ncy v. Emmett, Baldw. 30:-l. And see Kittle v. 1\Ier
riam, 2 Gm·t. 475 ; Smith v. Pearce, 2 McLean, 176. 

Although a patentee was the first to conceive of the convenience 
and utility of the mechanism patcntctl by him, bi;; right to a patcut 
rests upon the novelty of the means he contrives to carry his i(ll'a 
into practical application. Changes in oltl instrnmcnt.alities, made 
to adapt them to a usc for which they were not originally intentleil, 
which involve only the exercise of cmlinary mechanical skill, do not 
sntwtiun the patent. Aron v. Manhattan H.. Co., 2li Fed. Rep'r, 
31·~; 34 Pat. 0./t: Gaz. 1508. 

. As invention is an intellectual process or conception, he who 
firHt makes an invention known suiliciently, by descl'ihing it in 
words or drawings, will be considered to be the tirst dis(:overer, and 
vested with an inchoate ri~ht to its exclusive usc, which he may 
embody, perfect aml make absolute, by proceeding to mature it in 
the manner which the law requirml. Delay in so doing, canse(l by 
poverty of the inventor and his inability to engage in the manufac
tut·c of the invention, does not prejarlice his rights. Hill v. Dunk
lee, 1 Jliac.A1·tlwr Pat.· Gas. 475. 

'Vith rcsp~ct to cases where one person conceives a new and 
useful idea, which others co-operate with him in developing, the 
general rule is that the invention and the patent Lelong to him 
who fot·ms the conception, especially if he employs them to assist 
him, p:tys thcit· wages, atHI, generally, furnishes means for cal'l'ying 
on the necessary experiments. l\lcClurg v. Kingsland, 1 Ilo!o, 
202 ; 'Vorley v. Tobacco Co., 104 lJ. S. 840 ; Sparkman v. Hig
gins, 1 Blatdtj: 205 ; 5 N. Y. Lefl· Obs. 122 ; 6 Pa. Lu. J. 34·1; 
StHler v. l\lills, 25 Feel. Rep'1•, 321. Employes may make and 
patent intlPpenclent inventions, even tl10ugh improvement:,; in the 
111achinery used· in the employer's lmsiness (Hapgoo•l v. Hewitt, 
1 l Biss. 184 ; 21 Pat. Qtf: Gaz. 1786 ; 11 Feel. Rep 'r, 42'! ; 

Berdan Fire Arms l\Ianuf. Co. v. Remington, 3 Pat. Ojf: Go::. GR8; 

Damon v. Eastwick, 14 Fe£l. Rep'r, 40 ; 14 Rep'1·, 644 ; 22 Pat. 
O.tf: Gaz. 17 09); but assistance rendered to an employer in devel
opment of his conceptions; and suggestions and advice, incidental 
thereto, do not, in geuer:d, give a right under the patent laws. 
Agawam Co. v. Jordan, 7 1Vall. 58:1; Pennock 'IJ, Dialogue, ~ 
1Vas!t. 538 ; aff'd, 2 Pet. 2 ; 'Vatsou t•. Bladt·B, 4 1Vash. 580. 
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158. Its Scope and Extent. 

Not only is a patentee's right bounded by the law, it is limited . 
·b. the patent even though the patent is not as broad as the law 
u~der which it is issued, yet the right is under the patent, and not · 
under the law. Sec Evans v. Eaton, Pet. 0. Ot. 3:!2, 340. See 

reversal, :l lV!teat. 454. 
An inventor must be assumed to know of what his invention 

cunsists, antl his patent does not secure him the exclusive right in 
anything more than he claims to have invented. Rich v. Close, 8 
Blatc!tj: 41 ; 4 Ji'ish. Pat. Gas. 270. 

The gmnt of a patent gi \'es an exclusive right to the patented 
inventir.n for all uses to which it can be pnt, whether contemplated 
by the in\'entor or not. But the invention must in some way be 
covered hy the patent before he can acquire an exclusive right to it 

,for any purpose. Tinker v. "rilbcr gnreka l\lower, &c. Co., 1 Feel. 
Rep'r, 273 ; 5 Bmm. <V A. Pat. Cas. u2. 

A patentL•e is entitlctl to all benefits which result from his 
invention, whether he has specified all the beneiits in his patents or 
not. Califoi'Hia Artificial ~tone Paving Co. v. Pe1·ine, 8 Ji'ed. Rep'r, 
821 ; 7 Sawym·, 1 !JO; 20 Pat. O,ff: Gat-. 813. 

In retlneing his patent to pmctical applieation a patentee is not 
h!:ltl to ~trietly ami entirely follow the lllt'I'C meehanical device 
~hol':n in his drawings, hut he .may deviate so loug as lw doe;. not 
violall' the principle involve<l in his patent. 'V<·it· v. Korth Chicago 
Rolling :\lill Co., :w Pat. O,ff: Ga.~. l!JI; 1·1 R:d.Ilr:p'r, .f:! ~!) Biss. 
nos. 

A p:tlt'nlee is uot geucrally limitc<l hy the literal impo1·t of hi:; 
de~eriptinn of his inveutiou, bnt. may, in cOIIstruetion, makt• s11ch 
mo<litieatlonl' uf it :.s do not involve a <l<·part.nre fi'Olll its priul'ijlle, 
or a lll:tt<·rial chauge in its mode of operatiou. Gri<·l' '1.'. Castle, 17 
Frd. Rtj!',·, 5:1:1 ; 24 Pat. OJ!'. (hi.':. i 17G. 

A naked principle is not p:ttL•ntahl<' ; 1101' is the :qoplleation of 
lhc q(!'ecl of a principle; the :o:anw t•lfeet may the1·ef'on· be pnal11cetl 
by various persons by difft•I'CIIt lllt':LIIs without iufrin~<'nH•nt. Bain 
'l.'. l\Iorse, l j]ft,~,Art!tw· Put. Ua.~. !JO; Re llals<"y, 1d. 45!). 

A (l:t\('lltPc has the ricrht to crr:mt till! riaht to makP :tll<l sell tlie e'l b b 

patc11ted i11vention within Hpecilie<l tcl'l'itory, awl lo make that 
l.'ight cxelusivc in the gmntee, :tiHl yet limit the usc uf the thing so 
made and sold, within specified limits; or, whih• granting to auot.her 

• 
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a right to make or to make and sl'll, he may retain to himself tha
c:xclusive right to make and sell for export or usc in other countries, 
Dorsey, &e. Uake Co. u. Brac1ley 1\Ianuf. Co., 12 Blatclif. 202. 

The owner of a useful invention has the right to sell it to all 
who will pnrchast•, subject only to restraint from some party having 
a contlieting patent. lie holtls the right from the general law of 
the land, allll needs no aet of Congt:esH to enable him to make or 
Yt'tlll his artit·ie, anti olltains no sueh right from Congress. lie 
oht.aius from the palt•nt law::; only the }wwer to J'L•strain anotht•J' 
frnm nul:twfnlly making, using or vending his invention. Cclh.:loitl 
.:'ll:llluf. Co. n. Uw:dyear Dt·ntal Vulcauite Co.,]:; JJtatchJ: ;lj5; lO 

]\1/. Oti: (,'"·'· -li ,· ::? JJ'l/1/t, d:; A. Pat. Uas. :J3,t .. 
Till• solt· (Jhjeet. and purpose of the patent laws is to gin~ to the 

i 11 venl or a IHonopol y of what he has tl iscoveretl. \\'hat i;; grant eel 
tP hint is tht• t•xl'lu:-;ivc right; not the almtract right, but the right 
in !tint to tht• t·xdnsioll of everyhotly else. He hi not authori~:etl Ly 
tht• )':ttt·nt laws to lll:tnnfaeture atHl sl'!l the pal.elltl!•l :n'lil'!e in 
viola! ion of tlw I:t,,.~ uf tht• statt!. lli~ enj•>)'llll'llt of the right may 
he tnntlilit•tl by thu cxigl'lldt•s of thu l't)llltllllllity to whida he lll'long~, 
and n•gnlatetl by laws which reutler it subservient to I ht• gt•llt·t·al 

wPlf:trL', if held snlJject to ::itatt• control. Re Brosnahan, 18 Fed. 
Rcp'l', 62. 

One who invents a new m:whine never used before, and vrocurcs 
lcttt•rs patent tht•rpfot·, aeqnin•::; a monopoly as agaiust ::llmcrely 
formal variations thereof; but if the advance toward the thing 
desirt·tl is gratlual, :uHl proceeds ~lt•p by step, so that no one can 
claitn the eomplt·le thing, t·aeh inventor is entitled only to hi.~ own 
spl'eilic form or device. Hailway Cu. v. f::laylcs, 07 L~ :::>. 55-!, 

\Vhen an invention is Hilllply an improvement on a known 
machine, by a mere eh:mge of form or of combination of part~, tlw 
inventor is entitlet1 only to the specific form of tle1·icc which ht, has 
protlncctl ; and he cannot invoke the doctriue of t•tptivalents to sup
press other improvcnwnts except sueh as are nwre coluralJle inva
sions of his owu. lJnt where an inventor precedes others, and his 
machine performs a function never performed by any earlier 
machine, the cout·t will treat as infringers all who accomplish the· 
same result by substantially the same or substantially e<ptivalcnt. 
means. Morky ~t,wing :l\laclaiuc Co. u. J.ancaster, 2:l Fed. Rt'JI'r, 
34-i. 

An i:IVentor who tit·st. applies an old device to a ucw use is not 
entitled to the exclusive usc of such device wbcu applied iu other 

• 
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mechanisms not analogous to prmlnce a new effect. Jnlltl v. Bn.u· 
} , l 1' •. ''!'". '''ll'<tt OIJ}·' ''<I" '"' cock, 8 •et. Lt'p ·J' u w , ~· . • u "'· "~· 

Wher<· a patent clearly shows antl llescriht's a machine who:;c 
ust! necessarily iuvolves the ]ll'O<lnetion of a CCI'tain }H'OLlcss, uo 
other person can aftt·rwar<ls pat<•nt that Jli'Oe<•s:-:. 'J'lw patenteu i8 
entitiL•tl to his mechani~m 1\>J' t•vt>ry nsL• of whieh it i:-~ eapaLlc, and 
there is no invention iu the nsc of an olll nJaL•hille for a Jill\\' pm·
posl'. N L'W PI'<H'L'~:< FermL•ntnt ion Co. ·v. Kod1, :! ! F;:d, Rep'r, 1il;O; 

:!!l J',tf, O!f: t:a.:·. 5:lf•. 
Althou~h a11 inn·ntio11 l>e a Jll'imary one mul Llw maehinc invL·n

tc<l be t hl' tir~t p1·:wtical one fur aceumpli,.,lling the re~ult, :111tl 
·lltho11 .. ·h tht· J>:tiL·nt fot· it Llecl:tres that thL· lllal'hilll' <ll'st!riLe<l i~ . "' 
only one ol' tli!IPrent mcohanisms cont.emplatt·ol l,y the patenll'e 
whieh lll:tY lw t•!IPctn:illy t~mploye•l for carryiug out the main ft·:L· 

• 
ture uf hi~ iiiY<!IItioll, he i~ t•ntitlt•tl only to tht~ exelusivc 11su of the 
partieular <:n11t rivanee to mhlw the ith•a pmct i<:ally usdnl ; the patt·nt 
does not ~ive an exclu~i\'e right to the prineiplt•, ot· to group~ of 

'-

in~trllllll'lllalitit•H, indt•pt•Hth•Ht of the mt·chauism •lcsit·eu . .l\lOJ·!ey 
Sc\i·ing ~laehi11c Co. v. Lancastl'r, 2:1 l•hl. l:t•p'·J', 344. 

150. How Zona it endures. 

Congress having pow<'r to secure, "for limited times," to inven
tors, the exclusive right to their discovct·ies, in consit1eration of the 
benefit which the puhlic will derive from 1hn inn•ntion after the 
expiration of the tl·nn, whatever was patt•JJtL•tl to the i11ventur :uul 
t•njoyetl by the ill\'PIItor :uul t.hosu opcrati11g in auy way Ullllt·r him 
tlnring the tl'rm, ln•lougs to the puhlic au<l is free to all at t.bc 
expiration of the tet·m. Wileox, &e. Sewing l\lachiue Co. t•. '!'he 
Gihhons Franll', 17 Fed. Rcp'r, U:l:~; :!LlJlald(t: -~::1 ; :!'* p,,f. ft/}: 
Ga.-,. 1272; :\IeUormick v. :\lauuy, 0 JleLt•tiJI, 5::n; -1 .:lm. L. R•'!f· 
277. 'l'he pah•ntcu cannot clai111 to coutitllll' lilt' t•xclnsirt• use 011 

the gro\lthl that till' sha)'L', ll:JliiL', tlesign, l'lc., lllHler whieh lu~ ha.,; 
bct•n accustomed to sdl the invention has become a trademark. 
Wilcox, &c. Sewing l\lachiuc Co. t•. The Gihhons FrallH', .~IIJll'tt j 
FairL:mks t•. Jaeohus, J.l Blatdt,l: :•a7 ; Cousulidated Fruit .Jar 
Co. ·v, Dortlinget·, 2 Am. L. 1'. J.V. S. 571 ; ~ing•·r )l.aunf. Co. c. 
Stauage, 0 Fed. Rep'r, 270; 2 .J.1IcUI'III'!f, .:;):! ; II llt!p'r, Ulil; l::ia1ne 

11. H.ilcy, 11. Fed, Rep'1·, 70U; Singer .Manni'. Co. u. Lar:-;eu, 8 JJi ... ~. 
151; 3 Bann, d; A. Pat. Oas. 24G ; Tucker l\lanuf. Co. v. Hoying· 

• 

• 
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ton, 9 Pat. Off. Gaz. 455 ; Lecl:mcha Battery Co. v. Western 
Electric Co., 21 Fed. Rep'r, 5:38. But see L01·ilhU'<l v. Wight, 15 
Fed. Rep'r, :Jsa. 

Devices macle acconling to a patent, but which have been matle 
and combined ~inee the l'xpiration of the patent, arc not an infringe. 
mcnt of lite patl'nt, or violatire of :n: injunction orclc•r n•strainiuu 
infringcnll'nts cl:tring the ll'l'lll of tiH• pall'lll. Allll'l'ic,au Diamou;l 
Hoek-Boring Co. v. Suthl'rhncl Fall;. Marhlc• Co., 2 Ntl. Rep'r, 
36:!; 18 Rlatdtj: 1-lS; lli Ru1J'r. !l; ii JJ,uu1 .. ,t; ..t. Pat. C~ts, :J-t;, 

A p:tll'nt, bearing date .i\lay t:,, !Pii5, cloP~ not c•xpil'l' nntilthe 
last hour of ~lay 15, lSlHl. Jolm~toll 'l!. 1\lt·Cullonglt, 4 Fi~lt, Pat, 
'"' ,. 1 ~ o· t.,.d(.. I • 

\Vhl'l'l', nnch•l' the aets of .July 4, IS:JG, a111l 1\l:ll'l·h :1, li-i!lO, a 
p<ttent. was takPn out for a machine for tlw lll:llllll'adtll'l! of a sp~ei
lic artidl·, ancl suhsL'cluc·ntly, ant! within two years, palc•nts ll't•t·e 
gr:llltl'tl for the• pnH~c·.-s of manufacturing i<lll'h arti•:lc•, anti abo£for 
the prorluet t•f sul'l1 proness as a new artil'IL• of nunnt':wtnr•·, it was 
lldd, that the p:ttt·uts for tltl' ]'l'Cll'l!HS aiiCl prodttl'!. clitlnot ll'l'llliuatc 
with thL• expiratiou of tiH• patL·ut. for tht• lllt'l'ltalli~m, although it 
might hL• of no val11e l'Xt·t·pt to e:~rry on ~neh pal<"llt proee~s and 
maHuf:tl't.ure Slll'h palc·Ht pr•Hlttel. :\ll'K:ty 1', Dilwt·t, ;} R·d. Rl]J'r, 

58 i ; 1 a Pat. O,{l: (/1/z·. 1:~5 i ; l I ft,JJ'r, ::su. 
'l'he hurlkll l>l' proof is 011 a party l-il'l•kiug to limit the clnration 

of a patt•nt, to ~l10w tlw faets whieh limit it. Anwrican Diamontl 
Rock-Boring Co. ·v. ~;hc·!clon, 17 lJlatcl(t: ao:1 ; 4 Bann. <(; .A. Pat. 
Cas. uoa. 

'l'hc intl'Ilt. of the a<:t of 18G 1, <lt•t·laring that all patents liCre· 
after isslll!11 shall remain in fon~e for so\·enteun yoars, and repealing 
inconsislL•nt aet~, was simply to increase the dnmtion of all patents 
thereafter issuc•tl, giving to e:wh an :tdllitional p•~riocl of three year~ . 
Siemens v. Selh•r,;, 2:1 Pot. 0.!!: Ga::. 22!l.J ; 1 Q F'ed. Rep'r, 856. 

Fot· the ~tatute :lllcl lh·cisiou;, li111itiug patL·nts fur inventions 
patm1ted abroad, l-il'l' !{e\', Stat. § 4887 ; .-ude, pp. GO-U5. 

160. General R11les for Coust·rucUon of Patents. 

A patent must be construed and passecl upon according to the 
laws in force at the time of granting it ; the repeal of such acts 
cannot impair the rigltt of property exbting in a patentt•o. Me· 
Clurg v. King~land, 1 llow. 202 ; Hogg v. Emerson, G How. 437, 
4 79 ; aff'g 2 Blatclif. 1. 

• 
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Patents arc to be construed in a liberal manner, so as to give _ 
them effect, and to secure the rights of the patentees. Grant v. 
Raymond, G Pet. 218; Simpson v. \Vilsou, 4 Dow. 70D; 'l'nl'l'ill 
v. l\lichigan Southern, &c. H. R. Co., 1 Wall. 4D 1 ; Ames v. 
Howard, 1 Sttmn. 482 ; Blanchard v. Spragno, :i Swnn. 535; 2 Story, 

2li.t. Hynn v. Goodwin, Icl. 514 ; a L. Rcp'i', 2\!0; Davoli 
I'· n:·own, 1 Wooclb. ((; Jll. 53 ; Carow v. Boston Eb~tio l!'abrio 
Co., 3 ontf. !J5G ; 5 Fis!t. Pat. Cas. DO ; 1 Pat. 0.11: Gw.. 1J 1 ; 
GoodF:u Dental Vnleanito Co. v. G:mlinL·r, a OlftJ: ·108; 5 
Pat. Ojj: Gaz. 5SG ; 4 Ii'islt. Pat. Cas. 22-i ; Goo\l)'l'al' v. Hailruntl, 

2 1J'(tll. ,Jr. 35G; I Fish. Pat. Cas. G~G ; Davis ,•. l'alnHH', 2 Brock. 
Jl[w·sh. 2DS; Bloomet· v. StollL•y, 5 .J.l[cJ..cau, 158; 8 1Vr.~t. L. J: 
!58; Allen v. Ilnntcr, G ~1JlcLean, sua ; Latta v. Sh:mk, 1 Fis!t. 
Pat. Cas. 4Gii; 1 .Bond, 25D. 

That they should Lc construed Rtrictly, beeausc in derogation 
of common right, sec Rc Kemper, JllacA1·tlwr Pat. Cas. 1. 

The truo rnlo of eomtrnction is to apply plain :lll<l tmlinary 
principh·~, and not to yi<•ltl to sul,tleties and tl•cllllil'alities unsnit etl 
to tlw ~uhjt•et, aud uot it: keeping with the liberal Hpirit of tlw agP, 
and likL·Iy to prove ruinous to a class of the commHnity !'O ineon
Hidcr:\le awl unskilled in hnsincs~ as men of genius and inventors 
u~ually are. IJ.,g~ v. Emer~on, G flow. 4:37, 485. SeP also, I>avoil 
v. llrown, l Wuodb. <U .ill. 5:l; \Vorllhnwth v. Hall, Itt. 2-!8; ti Pa. 
L. J. 178; Winans v. Dcnmea<l, 15 lluw. 332 ; Imlay v. Nonrich 
& Worcester R. R. Co., 4 Blatel\f. 22 7 ; 1 Fish. Pat. Cas. 3-lO ; 

Henderson v. Cleveland Co·operative Stove Co., 2 Bann. ill A. Pat. 
Ca.~. 604. 

The rulo that. patents aro to lw constructl liberally, Ro a~, if pos
sihl1•, to carry out the consl ruction claimed Ly the patt·ntet•, and 
Sltstain the patent, applies to a reissue a~ well as an original patL•nt; 
thus, where the meauing of the specification and claim in thu 
reissno is not perfeetly clear, they may be rea<l by the light of the 
specification and claim of the original patent., and, if consistent 
with the lal'~nagc there used, be sustained by them. Klein v. 
Ru~sell, 1 \l ·rvazz. 433. Sec, also, Bussey v. 'Nager, D Pat. OJ!: 
Gw:. zoo. 

In patents for combinations of mechanism, limitations an<l pro-
• • VIsos 1m posed by the inventor, especially such as wore in troll uct•<l · 

into an application aftet· it had been pet·sistently rcjl·ett•tl, must lw 
strictly constt·ned, against tho inventor. Sargent v. Hall Safe & 
Lock Co., 114 u~ S. Ga, 2D. . 

• 

• 

' 
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In constl'lllllg a patent, the comt looks tlu·ongh the wholl• p~t. 
cut ami specitioatiou, in oruer to ascertain what i.; the thing 
claim ell anti pateuteLl in it. There is 1111 artitieial or uni n•J·sa\ rulu 
of interprl'Latiou of >'Ueh an iu;.trunllmt lwy01ul that which cu111111,,n 
I'L'llsc furni~hL·><, whid1 is, to eou~tnw tlw iusti'IIIIWllt as a wh\Jh· 
anti L'XLraet fn•m tlw th•,;cril,tiVL• wurds anti till' daim 11 l.;:t th~ 
inn·nti(lll is which i» iuten•h·rl to he patentL•tl, :~ntl !,ow Lu· it j3 
l'apable of L•xaet asel'rtainment, and how far it i~ maintainable in 
point of law, supposing it ciL•ar ft•um all ambiguity. Canw t', 
Braintn•e .:\fanuf. Co.,~ Stury, ·l:i~, Hu. S. P., l'itts 1_1, \Yhitman, 
:! Slol'!f, GU!l; Cal't'\1' 1'. J:w;\tJn Elastic Faln·ie Co., :l C'!(lf :J5U; 1 
l~tf. (~ft: fill.~. !ll; 5 1·/· . ..:f,. /'11t. ('as. !lO; Sullivan v. HtdliL·ltl, l 
/'11ine, HI ; ltt"Hiyl'ar ''· Hailroa.:,:! Jl(rll. ,/1•. :;i(j; I Fi.~lt., Pat. 
( '•rs. U~U; };ational Ca1· Brake ~htH' ('o. t'. 1 •. ~- & :i\1. t:-i. U•·. Co ·' ., 

·I Nd. R.:p'r, :! lfl; !1 IJ:'s.~. 50;) ; IS Put. (~f{: (Ja;:, II i!l. 

In dt·eitling ot1 the suflieiL•ncy of a patt·nt, the cout·t in,pL·ets tlw 
wholu olt•seription as otw papet·, which they assum·~ to IJe trnc in 
faL:L; allll if fullntl to lw in eunfunuity with thn l't''llli~itifllls of tlw 
law, ~o that it :IJ'l"':tl'~ witi1 l't·:t~tJII:J.l.J,. t't'l'tainty, l'ilht•r fro111 the 
wu1·ols ll>'t•tl or hy llt't'""":ll',l' inq.!it·at ion, in what tht• inl't·uti .. u t'OII· 
,;i,;t~, thon6h tht• tlt•><•~ril't i1111 111:1y be ~tJIIIt'll'h t ohsL•:u···, Ill' illl)ll'l'· 
fL•et, ot· tlefeetive, in for111 oJ' uwtk of t•xplauatioll, a:• elaitnt·tl 1, 1 • • 
the patenteP, it will l•u atljndgt•tl ,;nllieient. Cat'l'et' v. Braintree 
:llannf. Co., 2 Story, ·1:1:! ; Whit tll'Y t'. l~mml'lt, Baldw. ao::. 

The powe1· to cul'l't'L'l mi,;takt•::l in letters p:ttt•nt tlues unt I,I'Joug 
to the courtR, l111t it is eunlitletl tu the t!Ullllllis~iont·l'. 'l'ilu eonrt 
can only construe tlw ~pt•<·ilieation and claim as till',\' stauol, aut! 
dl'tL•rminl' till' legalL·ITt•et td' thL· t·laim. Kitth• 1' •• \lerria111,:! Curt. 
I j ii. 

A patent, L•.•in~ a pion•··~•· nuoll\lllli,J.Iti•lll patt•nt, hnt.h a~ t11 pro· 
C:l'sS antl mat~hilll•, i~ unl to In• t•ouslnretl as t~otllinL•tlt" ~l"''·iliu 

tll'laib, if it fail'ly admit" t•l' till· lilll'ral eonsltuetion to whio·l• sn·h 
a pattmt i,; t~ut.it!L•tl. I l:uumt·rsehlag l'. Se:unoni, 7 l·hl. ft,p'r, ii~ •; 
20 Pat. U.[l: (/!(., .. i•i. 

In the (:OJI..;t.rneti"n of !Ptt••rs palt!nt, referenec will ln• m;tth• to 
thL· t•xisting ~tatt· .. r th•· art at th•• tinll' of the inn•ntiun. \Yolh·n· 
sak v. l~l'illl!t', 115 lf. S. Hi, :!!l. Patent~ are to be CtJIISll'llL'Ll in 
the light of what was bd'urP known to per~011~ ~killetl in tlll' :1rt to 
which thPy relate, in onh,•· to give t•Jiect to the trnc meaning of 
what is there described. Webster Loom Co. v. Higgins, 16 Pat. 
Off: Gaz. G7 5. 
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Decisions n.nd opinions n.~ to tho valitlity of a patent :l.l'e n.utlwt·· 
Hies in all similar nase~, Lnt not estoppels in any, except stwh as 

at'isc bot.wel.!ll those vet·y parties, ot· othm·s claiming lllHler 
may · · ' · 1 · I I thCJll. But whet·e there wa~ no zn'tl/tlt jtww ev ll once to mlpt~ac 1 t w 
validity or:\ p:\tent. Sll"\l:~\11~(1 in P.l'~\·iun.~ ca~e:;,. it. was Ct•n~tl'lletl 
with reforcuct• to pl'lOl' oxt>:tlllg t1evwcs to r.scet·tn.llllls Hl'opl•, Day 

· · R '-1 · (' '' 7·'·l l'r '1· '~u · 17 l)tt o~~· U' t• v. CnmlJIII:tll•lll 11u H~l ,o.,- • tl. • J' , u• , t . ,11 , t ... 
I 1'· l /) t n ~ 'ltF 1:1-1 i ; [I J,mn. u.; •· . a . vtl·. • ,,, 

An inn•ut.lll' is supposed to t1eset·ihL• in hi:; patent tltt' IJeHt mo<le 
of pract.idng hi,; invention ; hnt it is not lli!Cebsarily limill•tl to the 
}Jrcci~l' eon~trnctinn~ shown, s~> as to cxelml~ a met.hotl tliiYl·t·ing 
frolll it only in a s111gle tlet:ul, httt pt'll•1twlllg tho same l'l'SIIIL. 

J,orill:ml t'. l\le Dowell, 11 Pat. (~/): Ua:-:. li4U ; 2:l Int. Ra•. Rt'c, 
110; 1 a Plt:l·t. ·IIi l ; 2 B(tnn. ,(; A. P<tt. (),e.~. 5:!1. 

\\'tll'thvt' LII'O pat(~uts cover the same iuventiuu lllnst bl' lll't~r· 
mitll'tl h· t lw tenot' am1 scopP of thcit· claim~, uot hy the descriptiou 

• 
in the p ·.tl'ut. :'1[•;:\[illau v. l{.ces, l fihl. ReJ!'!·, 7:.!:.! ; I 7 P<tt. O,tJ: 
G11::. 1:: ·! ; n R··;1'1', f>H ; .') B•tnn. ,(; ..1. J',tf. C•t.~. :!U'l. 

Tl1'.' Jnt·t ~;houhl sustain the intei'{II'ctatinn of a pat (•ut cl:limctl 
for it by the p:ttl'lltee, if thi~ can ht~ tlone cousi~tently with the 
I:mguage hl' has employetl. Bradlq v. Dull, l fJ Hd. R€p'r, !)13 ; 
27 Pat. Ot!'. lia::. ti:.!5 • . ' 

A Cllll,lt'ltel.i•m or a patent which woultl l'I~IIller a disclaimer 
altogd!Jt!r uu;.;-ator·y 1'honl•lnot lie atlopletl. Atlautic Giant Powder 
Co. v. Ilulill.'!S, :.!1 N·d. Rep'r, ;jlf), 

'l'huugh the construction of the patent must cc•rtainly depend 
on tho wunb of the instrument, whct'e the wor~ls arc ambiguous, 
there may Ill' eircnmstances which ought to han' great iullneucc in 
exponntling- tlwm. 'L'he intention of the parties, if that intcutiou 
cau lJC colleetl·tl ft•om soHt'(·c~ which the prineipl•Js of law )ll'l'mit 
tlw courts to cx:plol'c, are cntitllld to great con,;itlcration. 'l'hm·e· 
fore, a ~pccial act may uc rcfcl'l'ctl to, :1.'1 well as the patentee's 
petiti•Jil, :int1 such oonstl'llctiCin should Le given to the gmnt as will 
m:tke it, with such documents fol'ming a pat·t of it, not coutr·aclic· 
lot·y with itself. Evans v. Eaton, 3 lV!wat. 45-!, 50t.i; rcv'g Pet. 
0. C't. a22. 

Declarations of a patentee and former owner of a. p:ttent, uutler· 
taking to re:;trict tho invention within :t uarrowet' compa~s 1 han 
that statcll in his specification, will not be allowcll to val'.}' the con
struction which wo'uld otherwise be givPn tu the patent. Union 

• 

• 
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Paper Bag l\Iachine Co. v. Pultr., &c. Co., 15 Blatchf. 160; 1~ 
Pat. O.tt: Gaz. 423 ; 3 Bann. c& A. Pat. Gas, 403 • 

• 

161. Of Specifications. 

The schedule or specification anncxe<l to the letters.patent is 
under our laws and practice, to be rcganlc<l as a competent part of 
the letters·patent, an<l may he· refel'l'ccl to explain 01' ad<l to the 
title of the patent. Ilogg v. Emerson, G I/oUJ. 437, 478; afi'g 2 
Bltttt'hf 1. Set! Ev:ms v. Eaton, Pet. 0. Ct. 322. 

'l'he p:tt<'n t an<l s pL•<Ii lieation arc connected together and depend
t!llt upon e:wh utht•r for support. The specification shoul<l maintain 
the tit I<~ of the pat.c11t ; the latter should not inuicatn one thing, 
ana tht• f01:nwr th•scrihe another, as to the subject of the grant. 
Hnlli,·an v. 11.ctlliP!tl, 1 Pr~im', 4-1-1 ; Goodyt•ar v. Hailt·oad, 2 Wall . 
• Tr. :J5li ; 1 F'i,,fl. Pat. Cos. G2ti. 

Sometimes the preamble, even, may he resorted to for ascer. 
taining the o!Jjl•et of the ~pccilil'ation, ~ometimcs the hody of the 
spccilieation, sometimes the snmming up, and sonwtimes the formal 
clause at. the end of the Rpeeilicat ion. Generally, all of them are 
examinNl together, unk~s tho formal l'lanse seems explidtly to 
exclt1tle the rest. Davoli v. Ht·own, l lVoodb. cfJ 11!. &3. 

If the specitication of a patl•nt, taken a>~ a whole, leaves no 
reasonable doubt concerning tho intention of the patentee to include 
in his claim a certain part of a comhinat.ion, though there may be 
an PtTor in Ol'seribinq it, it will he considcrecl as !ncluded. Kittle -
?l. l\[ .. JTiam, 2 Curt. 47!5. 

If the t'pecitit·ation is wholly amui~uons an<l lJIIl~('l't:lill, ~0 

loosPiy th•lino.•tl antl ~o inaccurately expressed, that tho conrL eannot., 
upon fair inl.t'l'lll'l!tat.ion of the wor<:h!, and without vague cunjec
f,\ll'o of intt•ntion, gathl•t· what it is, the patent is voitl fot· such 
defl•ct. Bnt if the coJU't can fairly see, hy a reasonahlt~ use of 
the means of interpretation of the l:mgnagt• used, taking the whole 
into eonneetion, what is the nature and extent of the elaim, then 
the plainLilf is entitled to the benefits of it, hownver imperfectly 
an• I inartilieially he may have expressed himself. Ames v. Howard, 
1 Sanw. 4ii2. 8. P., Hvan v. Goocl win, 3 Swnn. 514 ; 3 L . 

• 
Rep'.,., 2~0 ; Emet·son v. Hogg, 2 Blatchj: 1. See allil'lnance, G 
flow. 4!l7 ; Pm·ker v. Stiles, 5 JllcLcan, 44, 57 ; 'l 1Vest. L. J. lGS • 

3ul'h a construction as will allow an inventor to couch his specifi· 

• 
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cation in such :unbiguous tri·ms that its claims may be expandctl 
or contracted to suit the emei·gcncy should not be allowed. Det· 
mold v. Reeves, 5 Pc~. L. J. Rep !>0. 

'!'he wol'<ls of the Rpt•cifieation arc to he taken togcthm·, an•l 
they arc to be so constl'lll'tl as to give dfect to the mcauing :nul 
intt•ntion of the persons using tht•m. 'Vor<ls arc uot to he dil'tortt-d 

80 as to etfPct what may he !'ll}lpmwd to IJ:wc been the intcutiou ,,f 
the one n~ing them ; but tlH•y arc to h:wc a rcn~onahle constructiou, 
as connpctt•ll with the Sl'lltt•nce in which u~cd. Allt>u v. Iluutt.•J', li 

J.lkLeaa, 303. 
A g't'llcral tlr:::cription of the nallll'P of the inYPntion at tht> 

brginning of a spccilicat.ion, i;; uot to be takcu aloJH', in llt.'tl'J'Jniniug 
what is coveJ't'tl by the patl'Ht, hut shoulll ht• const.I'Ued with a •IP>'
c:ription of the inH•ntion itNtM, abo contaiut·•l in the spl'<"ili<·ntion, 
which gives instructions as to how the patentetl tlc\'ice hi m:u1P, :uul 
spccitic dirN:tious ns to <"h:tl':wteristics w!Jich it must posses:-~. I lolt 
v. KcnJall, 26 Fed. Rep'r, U~:! 

1G2. Cia lms 
In gencml, when a patentee th•scrilws a mai'!Jine nnr1 tlum claim~ 

it as tle~erihetl, he is nmlL•l'stood to intPIHl to claim, aiHl l•r law 
• 

docs :wtnally eovt>r, not only the precise foJ'ms lu~ has th•seJ·ilH·d, 
bnt all otlll'l' forms which mnhooly his invention. 'Yinaus 1•. l>t•ll 

mead, 15 l!01o. 3-!2. Followctl, Grier v. Castle, 17 Fed. R~.p·r, 
523 ; 2·! !'at. O.ff: Gaz. H7G. 

Where the "claim" imuwtliately follows tht> tlescription, it. 111:1 ~· 
be construt>tl in cmuwetion with the explanatinns enutaint><l in t lit' -
specification; and uc restril'tt•tl aceortlingly. Tunill o. i\liehigan 
Southcm, &c. H. R Co., 1 1Vull. 491. Set•, also, lion!\' 1'. SI.Prt'll~, 

• 
3 Woodb. ,(: .1.1I. 17; \\Tinans o. l>cnmt•atl, 15 llow. 3:10; ~I:ttthPII's 

'!J. ShoncLerger, 4 Fed. J:,'},'r, u:35; IS J]llltcl~t: 357; IS Pat. (~ji: 

Gaz. 1404; Rout•rts v. Dit•kpy, 4 J]rr:I!W. 2(i0; 3 Pittsh. :lii2 ; 1 
Put. O.tt: G''·'· 4; 4]<'islt. Pat. Cas. 532 ; l\Ic::\Jillin v. H.ce~, 5 B•nut. 
c& A. Pat. Oas. ~0!>. 

A claim fot· a combination of scvet·al devices, so comhin<'<l 
togethct· as to pt'Oilncc a part ieular result, is not, gootl a~ a claim 
for "a'lY mode of comuining those devices whieh would protlnee 
that l'l'sttlt," nllll cnn only Lc snstaiJI(•d as a valid claim fot' tl1<= 
puc•tli:u· cornhination of th•viePS iiiYI'lltetl aJHl ac~cl'ilJCtl. Case 1'. 

Brown, 2 Wall. :320 ; afi'g 2 Fish. Pat. (/a,q, 2US. 
JI. 1/j 

• 

• 
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'l'he courts of thi~ country cannot alwity~.; indulge the snmc hti. 
ttule which is exercised uy Euglh•h jnolgcs in detc~t·mining wbat. 
parts of :1m:whinc arc m· :tl'l! uot matt•t·ial. Our law t•cqnircs tlw 

patentcl! to speeify part.wularly what lw claims to ht• ncw, :mol if 
lw claims a cotnhiuation of c•pt•t:du L•icnwnts ot· pat·ts, lht! coHn't ea

11
• 

not tlt•clare that auy onl' of I lll'st• clements is immatet·ial. 'l'hc pat. 
entec makl's them all mat.o•t·ial lty till' t•cst.t·io•tt•ol form of his claitn, 
'l'he eout·ts can only ohocid.) who•tht•J' :my part omitted by an al!t•go•ol 
inft·ingt•t· is applio·tl hy ~uuw otht•J' olt•viee or instt·umenlality whio·h 
i;; its '''luivalo.•nL \\'ato·J' )lcto•t• Cu. 1'. Ut•spet·, 101 U. S. !3:!2, Au,J 
see Lefevet• ·v. Hemiu~·ton, !!2 /'11t, qff'. ltm:. 15:37. 

Till' conrts !<honltl ho! t>al'l·fnl uot to t•nlargc, by construction 
• 

the "claim" which the palenl·oflice has admitted, and which the 
paten tel' has aeoptil•seo·ol in, ho•ymul thu fair intertn·ctation of it~ 
terms. Burns 1', .:\lo·yt·t·, 100 U. 8. 1.171. 

The sl'ope of lt•tl•·•·s patent should he limitt•tl to the inventi;m 
cn\'t•t·o·ol hy the claim, :uul this t~:umot he cnl:u·gerl by the language 
in ol ht•t' parts of the sJ•o•t·iticat.ion. \\'estern Electt·ic !!!ann f. c,,, 
'1!. Ans1111ia Brass & L'oppo·t· t'o., ll·l li. S. 447, :ln. 

\\'here, aftct· an applieation fot· a patent fur combination 1, 

l'l'jt•ett•ol, the applieant, in oroll•l' to oht.ain a patent, upon a nt•w 
application, nart·ows his elaim hy till' introduction of a new eh•meut, 
:uul a patent is tht•t'o'll)"'ll issut•tl to :uul a<.:eL'J•It•ol hy him, ht• o:anuol 
aftct·wal'lls, in a snit l'ot' inft·iugl·nwHt, l'nl:u·ge the patc11l by t:u11• 

struetion so as to co\'l'l' l'll'llll'llls not falli11!4' within it.s terms :mol 
•• 

whieh he bad explicitly almntlonetl. ~ill'panl v. Cal'l'igan, llli C 
S - 0l'l J.. i) .. ,. 

"'here n whollv tww method or art has hecn di~CO\'l'l't•ollov a 
• • 

pateHtet•, the cont·t~ will eonstt·ue the claims of his pate11t hroa•lly, 
ami so as to t•ovt•t' all Htteh mt•elmnical means as emhoolv the n•al 

• 
invention. :::lt:uulad ~lt·asuJ•ing )[:whine Co. v. 'l'<'agnP, 15 J·~d. 

Rep'r, :l!lo. S. P., Kimhall v. !less, Iil. aoa ; 15 RcJ!'I·, 5~3. 
\Vhet·e two patents have been issncol, each claiming, broa<lly, 

the same invention, :mol the earlict· patentL•e is lll'ltl to he the lirst 
inventor, the claim in the seeontl patt•nt must l1c restricteol to the 
particular devices there specially dcsm·ibed. H.ichat·ohwn v. Noy''"• 
10 Pttt. O,tf: Ua:::. 50'o ; 2 Blinn. d'; A. Pat. Cas. :J!JS. 

The technical claims in a patent an! to be construed with roof· 
~l·oncu tu Lhe state of the art, !iO as to limit the patcnle!! to, :tll<l 
give him the fnlll.wtwlit of, the invention he has made. l~stahrool\ 

1), Dunbar, 10 Pat. 0.11: (lttz. !JOO ; 2 Bwt11. cl: A. P11t. Cos. ·l2i. 
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Although it is tt·nc that in the eonstl·nctiou of n claim, reference 
ntay be h:ul to the speeilication, to IISlll'l'lain the tl'IW inteqoret:\tiun 
f the claim, Yl'l, w hl'I'C tht~ claim is sndt as to lea \'c no ,.,,om for 

;,JIIstrnetion, w hl•rc it is cleat• a till ex pi ici t, and l'~)H!eiall y, where 
there is uot.hing in the spt•cilicatiou which shows that tltl• patl'llll•c 
did :111 t, nJc:UI just what. the plain languagt• of tlw claim illl)Hll'll-, tlw 
l'lllll'L j~ 110 t aitkd hy, auc lias uo llt•t•d of aid f,·.,m, l'llch ~.pccitiea- . 
tioll. Hich t', Clost•, ~ Blfllcl'.f: 41 ; ·l F/.4,, l'11f, ( 'tl.<, !!':(), 

A pa!Pnt l'O\'t•rs ouly the de\'il'I'S which are daiuwtl, although 
ntln·J'S an· tl•·~··•·ilwd l.y way of l')iplaiuing thPn• o1· illnstmting the 
\\':I\' iu ll'hi•·h 1 lll'y op•·•·atl•, \Y bt•cll•l' t•, :'llcConnick, 4 Pot. (~It: 

( • ,· .. 0'~'' • 11 /Jlolt•/,t: :l!l..J. ,· 6 Fi.~/,, ]'at. ('a.<. ii.i I. 8. P .. Couse v. , ...... _, . ~ 

Johnson, 10 Pat. f~(l: Gm:. 7 HI ; 4 Banu. cC A. Pat. Cas. uOO. 

\\'ht•!'c n l'laim is not limitl•d to a particular ful'lll of construc
t iou of tleviel', anti the !lpccitication tlom; not. as;:ign as a pPcnliar 
merit or claim, any ucw l'l'sult of a p1·odud of ilii confol'lll:lt.ion, 
HHCh forlll c:wuo~ lm cousitlet·ed as an cssl!uti:ll pat't of the iuvcu
tiou. Couse ~· .• Johusou, supra. 

".bl'l'l! n claim of the patent appP:m; to he for n l'l'Su!t, protltWt'tl 
substantially "in the maum•r :uul for the }llll'}lOScs '' dcscrihc•l, tlw 
daim will be construe•l to be for the mcd1anism set fo1·th iu 
the ~pecilicntions, by which the result is prudncl•tl, and not fm· tlw 
result itself. The pl'iuciplc, of construing a claim for a l'l'~Hit t u 
be a claim for the means hy which tlw result is protlucc•l, is applil'tl 
to all cases whct·e n.n•sult hl claillll'll, whcthcl' thc1·c is nnv l'l'fl•l'l·ll,'l~ 

• • 
to the specifications in the daim m· not. llmulct·son v. Cll'\'l'l:uul 
Co·opemtivc Stove Co., 2 B111111. cl:: A. Pat. ·U,fs. 604, 

Whcr·c a pnrt.icul:u· result is claimed by an inventor· of an 
improvement, the patl•nt protects only such result aii a whule ; nut 
each particular entcriu~ into it. Huggins v. llubhy, 3 ·JI',.'.<l • .L . 
.J.l!uutlt. 3.{7. 

A }H\tcnt claim must be construcll in the ligl1t of tlw spt•ciliea· 
tions; !lml wher·c the speeilieatiou~ dcse~·ille the entil·e articll•, part~ 
of the descl'ipt.ion cannot he sepamtely con~;itlcrcd, to show au 
infringement of one of the parts. E\'ans v. 1\clly, l:l l•hl. J:,p'r, 
9o:l; 9 m.~.~. 251 ; 26 Int. Reu. Rec. 3-10; 23 Pat. U,/J: U11z. J !J:! ; 

5 Bw111. tC: .-1. Pat. Uas. 71. Sec lla:wltleu v. Oglleu, 3 l•i'.~k Pat. 
('u.~. :J 7 8. 

\\'here tlwrc is a slight change in a m:whi1w, hy whid1 a Ill'\'.' 

result is IJI'olll;ht ahont, and whieh might he the snhj•~ct of a pall·u~, 
courts du not fl•t•l inclilll'll tn cxtellll the in\'cutiun bcyoud till' llll'l'.~ 

• 
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ohnngo, nlt.hongh t.hoy mny hu iuulim.'<l to HIIHLain tho pnlout. bni 
whm•o Homethiug uluml•llt.lli'Y hn~:~ lwun tliHcovul·ud nnd oonHti

1

tntc~ 
fairly n part of tho invuutwn of tho pnll•utuo, no other invcnt01. 01, 
mnnufnoturm• ought, to bo pu1'111ittc1l to llliO thnL olcmcntury pnrt 
without. pnyiug t1•ilmto to tho f11·st iuvonto1' 01' origiuat.m·. Uor111,11 
v. Dowum·, &.c. B1·uwiug Co., 7 lJlx.~. 3·10 ; 11 Pat. 0.11: aa.i', 331 ; 
2 Jlann. ,() A. Pat. Ca.~. li l•L · 

'l'hu olnim in n pntunt cntlllot, hu tmlnrgcd by couHLruction, uvun 
though it might have houu 1111\llu hroatlo••, in viuw of tho invention 
tluserihe<l in t.hu Kpucili<•ations nllll 1hawings. Bucker v. Hastings, 
22 F'ed. R,p'1·, S!!i ; !!H !'ttl. qf}: Uaz. 08, S. P., Wyuth ·v. tllunc, 
1 /3/01'!!. :.! ; I. 

A claim, in a pat cut fo1· n ucw mnnnfnct.ni'P1 of n colol'ing matter 
ohtainu<l "subHtauti:dly in the IIH\unc1' Hut forth, Ol' by any uth1·r 
nwthml which wiiiJH'OlltWu n liko rutmlt," was cunsti'Uel]ll8 covering 
any mdhotlof tt·eatnwnt tho ctptivaluut of thu )ll'uCl!Hs lll'sl'riiJI'II, 
pro1111cing lilw ru:-;ult.H; an1l ulu·mical idt•nt.it.y of rut arti1·h· ]'t'<J· 
due01l hy allcgcLl inft•inger:<, l11·ld, J>l'till(t jiwic sutlinicnL proof of 
inft·ingcmeuL hy them. l'ickh:ll'llt v. Packrll'<l, 2:? Hd. Rt'J,·r, 
fi30; 20 P11t. 0./J: Uaz. 170. Sec Knox u .. Murtha, U lJlalch,l ~oa; 
5 P/.~lt. 170. 

In tho cnnstnwtion of claims in a patent, however eat'l'fnl tho 
courts ~houl<1 he not to eulargl' a claim, they may apply intulligl'lltly 
atlll fairly, for the )HII'JH>su of as!'l'rlaiuing the rwt ualmeaning, l'\'ery 
part of t.hu specilicatiun tu which it rd'et·s; :uul may consith·r as 
embolliutl in tlw claim, whntcvet·Ly fait· inl.l't']ll'ctation i:-; 1hawn into 
it f•·om the other parts. Tint~, where tho form ami pt·opul'lions :11111 
nrrangem<:nL :uul position of tho elt•mcnts of a comhinat.iou am 
mentionc1l in tlw claim, it may hu IIIHicrstood as rl'fcrring to a cum

hinntion of those dements wht•n they arc ful'IIIC<l or )II'O)Hirt i'lllell 
or placed suhstautially as tlll'I'P 1h•scribet!, ntH! for tho purpose thcru 
staloll. l•'isk v. Ilollam1ct·, Jllac.A rt!t Ill' cC: .1.lL 355. 

' 

1G3. Drawlnys, .~.1£uclels, &:c. 

?llodcls a11<1 tlr:n•iugs arc a pal'l of the lettcrs-pnt<·ut, :11111 may 
IJc I'I'SOI'I.l'll tu fut· ch•:trl-1' iuformatiou re,;pcctiug thL• inn·ntiun 
deserilwd in the spt•eilicatiou. llugg I', Emer:<on, li 1/mr. -1:1;, -l:<.j; 

aii'g 2 /Jf,tt,:hf I. C•mtpan• Ot·:wt. ''· :\h~·m, L £. l11t, .1:; J:. ··. ~~. 

Dt·awiug" :tllli!'XeLI :llllil'd't•rred to iu the spccilieatiuu eunstitt:tc 

.. 
' 

' 0' • ' I 
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11 
p:wt thereof ; .an~l they t.nay he t•csm-tc<l to .to aid tho .description, 

awl to tlistiug111sh tho tlung patented from othet• th111gs known 
before. E:u·lu 11. i:l:Lwyer, 4 .J.llas. 1 ; 1Vashhnrn v. Gonltl, 3 8tOI'f/, 

1•>-' • 1 JJ'i;.~t • .£. ,f. 465; 7 L. Rep'1·, 276 ; Knight v. Gavit, JlliJ· • .. ' 
Pat. 0.11: 15:3. S. P., Hogg v. Emet·son, 11 I/ ow. 58 7, uou ; :! 
J]lalt:lij: 1 ; Howes 'IJ. N nte, 4 Pish. Pat. Oas. 2G3 ; Heinrich o. 
Lutht·t·, G Jlc Leon, :145. 

The question a,; to the sullieicncy of a description mn~t he detm·· 
mincl1, like a 'Jllt'stion of construction, from what is written, aitlPd 
by the drawing~, antl, if neetl he, hy the patcnt-ollico model. Partic
ular passage~ in a description must not be separated from what 
prt!ee 11e~ or follows them in the same connection ; hut one part of 
the j 11 ,;truuwut mu>~t be compared with another, and the whole con
~i1lerl'•l together, in order to determine whet,hcr it is incomplete and 
amuigu1ms, or suflicicnt to npholtl the claim. I,f the drawings arc 
clear, referl'ucc to them may be made in the written description, to 
aitl in au uutlcr:-;t:tlllling of the nature of the invention. Howes v. 
NutL•, 4 Ol(ft: 173. Sec Seymour 1), Oshomc, 11 1Vall. 516. 

The ,Jt·awing may he examined hy tlw court in an infl'ingoment 
case to explain an ambiguity in the ~pecilication, hut not to supply 
a p:ll't lacking. Tinker '-'· \Vil!Jers Eureka :Mower, &e. l\Ianuf. Co., 
5 JJann. tU A. P.lt. Ca.~. 9:! ; 1 Fe(l, Rcp'1·, 1:38 ; 0 Rep'1•, 27:> ; 
Ihnkm· o. Bostwick, 5 ./Jww. di A. Pat. Oas. 463. 

When the inycntiou patented consists of a combination of old 
elements to pt·otlucc a 1ww result, mere matters of adjustment o[ 
the intlivitlnal clements are not limited or controlled by the draw
ing~, unless, I. '!'hey are expressly so limited by the specifications 
as wl'll ; or, 2. Such limit:ttion UIJ(l control arc essential to produce 
til,~ rc~nlt claimed. Hamilton Y. Ives, 3 Pat. O.tt: Ga.;,, 30 ; 6 Pislt. 
Pat. Ca,~. 24-1-. 

Fot' the weight to be given to dra11·ings filed with a }J:l.tcnt 
is~uctl prior to Dcccmbct• 15, 183G, by vit·tuo of tho act of ::\larch, 

1837, ~ 1 (il Stat. 191 ), sec Emerson v. Ilogg, 2 Blatd~f. 1 ; a1Hl 
aflirmancl', G Jluw. 437; \Viuans 1J, Schenectady & Troy H. R. Co., 
:! JJl,ttclif. :!7!J, 298. 

liH·. Rejerriug to Application, &c 
• 

The original applit1atinn for lctter,;-patt•nt. (with its accompany-
ing tlr:lll'ings ami tnu•lt•!), tilPtl hy au inn·nt<ll', ~ltonltl possess gn·at 
weight i11 siiiJwing what hi.; invention really wa~, l'specially whL•re 

• 

• 

• 
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it remain:~ unchanged for a considerable period, and is afterward 
amended so us to have a hro:u1er Hcope. Bnt amendments cmbrac. 
ing any matet·ial variation from the original application cauuot he 
sustained on the original application, ancl sl10nld not be allowed. 
if they were, great injustice might bll done t.o others who may hav~ 
invented or used the same thiugs in the meantime. Railway Co, v, 
Sayles, 07 U. S. 554. . 

Neither the col'l'cspmu1ence Let ween the commissiOner of lHltents 
and the applicant nor the proceedings in the patcut-ofiice, pendinrr 
an npplicatiou, nrc at1missible as evidence to enlarge, diminisl1, 0~ 
vary the laugtNtgc of the claim of a patent. Goodyear Dental 
Vulcnuitc Co. v. Gardiner, a Cl{"tJ: 408 ; 5 Pat. Off: Gaz. 58li; 4 
Ji'lsh. Pat. Cm~. 224. 

In au action for iufringement of a patent, letters of the plaintiff 
to the pateut-otlice, contaiuing his application for a patent, nrul in
closiug a speeilieation snb.~t:wtially agreeing with his pateut after
wan! is~nt•tl, and asscrtiug his daim as inveutot· to the inveution 
dt•8et·ibed, arc pr(lperly ntltuissihle in evitlenec to show the existence 
of stwh facts. Pettibone 'l~. Del'l'ingl'l', 4 ll'tt.-:/t. 215. Aml,iguity 
in a patent and speeilieatiun may Le uxplaitll'd by the allidavit 
annexed to the :;pccification, Ib. 

In iutt•t•pt·cting the language of a patl•nt, in ot'1ler to know what 
~~onstrnetiou the patt•ntcc hin1self plact•cl upon it, t'econr~e may be 
h:ul to thl• files of the applieatiou, to ascl•t·tain what chaugcs were 
m:ulc in the ot·iginal spl•cilicatiou ar;.l claim:>, and tlw significance of 
those changes as I'C\'l':tl•~tl l•y the history of the cast•. Trader v. 
l\ll'~smon•, 7 Pot. (Yf Um:. 385 ; 1 Bww. <fl A. Pat. Cas. li:l[), 

lf the ticl•l of invention be hotllltlt•tl by priot· patents, titongh 
refl'rring to the ohjl•ets of the patent in issue only by gencml terms 
kntl\\'11 in I he art to which they belong, to includu them, the des· 
ct·iption of what the in\·cntor mHlertook to eoret• mn:;t he construed 
in thl' light of their uxbtcnce. Par:sons ll. Colgatl•, 15 Fed. Rep'r, 
uoo ; 2·! 1'ot. O.tJ'. Gaz. 203. 

H~i'i. Consulting E.t'})el'ls on Questions of Construct ion. 

The opinion of expl·rts cannot l10 reeeiY~ll ns to the constrnctiou 
()f a patt•nt. Exp<'rts may lw (•xaminc~l as to the llll':ttliug of t;·rtn~ 
of art, 011 the prirwiplc of t•tdtJIW in sua arte t'l'i!tlt:lldum _; hut uot 
aH to the c•Jll~lt'UI'tion of written instnuneuts. Cor11ing t'. Dunleu, 



• 

I~ FH.:.:-~ U EJIENT. ~:n 
• 

15 Jiow. 252, ~'jO ; Winans ·o. New York & Er·ie H.. R. Co,, 21 llow. 

ss, 1 oo. . . . . 
The estaltli~ht•d praet rcc of takmg tcstunony oE experts on the 

diversity of thL• 111\'t'ntions embract~d in two tlifl't.n•nt patcnl;:, 
iuste:ul of r"'luiriug courts to compare the !Opecilitmtions aut! girt 
the jury iu,truel.ions uu tiw 'lne:-;tiuu :~:-~ OIIC. of I:\\V1 tl~ll'S not trt.·n•:h 
upon the dt~cll'ill<' t la:tl the llliiiSLI'I~ClH~II ."[ Wl'lttcn liiSl l'lllll~HtS I~ 
the pruvirll'e of tlrL· cuut·t :done: lt.n• It ts not the tlOIIst.t'lll'tlon <d 
the iustrument., hnt t.h'} chamcter of the thing in\·cntt!tl, whidr i~ 
sought in IJIIl'Stious of identity allll diversity of in\'l~ntions. Biseholl 
v. w cthcrctl, fl mttt. 81~. 

Whether a patent. is voi1l for· uncer·tainty or ambiguity in the 
description, is a nratlt.·r· of fact to lHJ t!t•citled upon the evidence ol 
expl'rls. Washburn t'. Gould, :3 Stury, 1~:.!, I!!H; 7 L. Rep'1·, 27u; 

1 ll'cst. L. ,f. ·W 5 
Two tlilfereut tr:lllslations of a phmse in a I<'rPneh patent for. a. 

firearm, l'tJili\·aleut to" ln·t•t•Ph-lo:uling," \\'L'I'tJ nrgt•tl upon the cotu·t,. 
snpporletl by tt.•st imuny of t.·xpcrls. 'l'lw l•otll't atloptt.·.tl that wlricl!, 
was mor•~ literal, whit·h Lt·ttt.·r· accortletl with the otht.•r· parts or tlH· 
instrmncnt not involn·d in tlouht, and was gt·r·m:uw to the inn•u
tioll and more in h:mnony with the otht.•l' lauguage or the patt.·nt. 
White v. Allen, 2 Uli,!l: ~~4 ; ~ Fil;h. /'ot. C11N, 440. 

The mere opinion ul' an L'XJ'L'I't, that two piect.•s of machilll'l)' 
constructed to pro•luce the same results anti working out tho:w 
results by mca11s so ul'al'ly identical as to l•r,•ate a st r·ong lli'CSUIII}I· 
tion of a common origin, are esst.•ntially diiit•rent in meehanieal 
structure anti motle of operation, wlwn hu dues uut point out. tht• 
particular dill'erenccs or· euncitlcnces between till' two, is not enough 
to Llctermine the right to :t preliminary injunction. United Statl•:; 
AnllllllCiator, &c. l\lannf. Cu. o. ~tliHiet·son, a lJlatchj: 184. 

166. Application of Rules of Consfructlon 'in pecul hu· 
cases. 

Patent granted to Goodwin, iu 1870, for imprm·t•mcllts in ltnr
vcstcrs, was coustmctl, as to its claim of a pivotal rock-shaft., :wd 
Tteld to be rcstt·icted to the spt•cilic device claimed, and tit ere fore nut. 
infringed by a clili\•rcut, although perhaps substantially pqnivnlt>;.t. 
device. Goutlwiu 1'. Hantlolph. :.!1 Fed. Rt•p'l·, lj';5. 

Patent grantccl to Lull aud l'orL<'I', in I !,11\-l, for an improvemeut 
• 

• 

' 
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in shut.tcl' hingN~, wnt~ eonHt.I'HP<1, 1111<1 hl'id to hwltulc in it11 clnim, Auh. 
stnutially two elnimt~ ; ouo fot• t~H«'h of tho <1t~~ol'ih<Hl lll<'<~hanis1111 . I 1 I . . IS I~ IH'<'<.'~Kiii'Y to Hf!Cilre [, 10 c L'Ht'l'tiH•t Hll'lllglllg 11111\ loeldug of lltu 
shutt<'t', nud the otlwr for sneh ol' thu dt•sc•t•ihl•<1 tn<•t'lwui~m 1\H iR 
III'I'«'K~iii'Y to ~eclll'O lhP rl't~nlt. cl!•'~'l'ilwc1ns to Hll'llill 011 tl11• spitHllt•, 
'l'hco t'ot'lll«'l' l'lnim \\':11'1 hdcl inl't•in.~Pd l1y n llt:\·b• whieh was a 1111,1.0 
r .. ,·mal v:11·int iou thcot·Pfi'Om, havin~ tho Hl\llll! mnclu of opm·at.iou, 
Lull ''·<'lark, 21 fll,tt'h(. lli• . • 

l'al•·ut gt·antl'd to Adam~, in 1~!\!l, fot' nn impt'OI'<•nwnt i11 tho 
"'"''tt·o·tl••t""it inu ol' llil'kt•l, wa~ 1'111\•tt'll<'d, with l'<'g:\1'<1 to t.hu valir]. 
it.l' :111•1 •·xlt'l•t of iiH <'laim~, au•l /,/./ inft·iugt•tl hy thu n~e of 11 t~olu 
ti"'' wh11·h, thllngh not. till! H!\llll' aH that. dPHt'l'ihotl hy Adam~, aet•om. 
pJi,..hc•tl tl11• H:tiJW l'l':illllH hy thl' ~!IIIII' l'lt•t•tt·o·elwmi<·almoth: of "l"'l'a. 
tiou, hy the ~i\lllc pt'o<~l'S!'I, with lhl' ahHl'lll'l' of thl! HIIIIIP injnrionR 
t•lt•tnt•IIIH, lJnit<·•l Ni<:hl Cu. 1'. l't•lldiC'Iutt, 21 /JII!fl'/(t: 22ll, 

A <·lnim in a pall'nt for IL t•oml,inatiun, tht• t•lt'IIH'IIIH or pat·ts of 
whi .. h were o1:1, Wfl!<l con!<ltr·ne•l, in nonllt!c:l.ioll with the Hlal.e of tlu• 
art, as limilt•<l suhstantially to tlw ~peoial ohamctt'l' of parts lllld 
t hL• J•:trl il'ulat• organi)\at.ioll <ll',..el'il~t••l ; and J,•fd, nnt inft·in~L·<l l,y a 

• 
m:wltirll' tlill't•riug fl'llm I hat th•set·iiH•ol in till' ~l"'l'ilil'al ions iu , . ., 11 . 
slt'tH·t ion alit! ot·gani)\at.ion, and also in mooh• nf "l""'al ion illlll t.ht• 
l'l'~ltlt. pt'ooltH'-LHI. Bn7.7.ell IJ, .AIItll'l:w:-<, :!;j J.;.,t,, Nrp'1•, H:!:! ; a.t Pat. 
r~tt: (,',::;. ~ao. 

Pat Pill. gmnlPtl to l'lark in lf\77, for an impt'n\'cm••nl. in lnhri
cator:-<, cnllstrnL••l, ant! conrprtt'tHl with the •h•l'ic•t! for whit·h a patt nt 
wal-l gmnletl to ~wifl, in ISR-1. That dt!Yiee was /wid uot an 
infring<'llll'll\. of til(' pal<•nt. tn Clark ; the doll'tr·ine of t•optil'ail'nl~ 

IIIli ltPing appJiea\,Jp tn !hi' li:\Sl', 1\lltl the difft•l'l'IH11! in <ll'l.ails ol' 
COII~tl'llction of t\ll' :-iwift LJL•I'iec, ft·om tht.• l':trlil'I'Jiilll'lll:;1 11)1\'l'ill'illg 
to hL• so great that it might fail'ly lH.: olt•t·nw<l a patl'tJtahle inl'l·n 
lion .• JL·nks 1•. ~,,·ift, ~5 /•(·d. Ntp'r, i'.!'.!; :I.J. /'ut. (~f/: (,'u;.:, HO!J. 

Tltl' elaim of the original palt•llt. gr:tnt••d to U:tt'lll'l', in lSIHI, 

to :t cit't!lllar-shapccl h:nrow trmtlt "ennslt'lll'lt••l an•l nst•tl in the 
nwnlll'l' :1111! for the purpo:;cs hl'reiu "l"'"i!it·d," t•onslrnt•tl, with the 
olt·awings awl ~Jll'<!ifieatiolls rl'ft•l'l'erl to, and !tl'ld In inl'lnoh• within 
its grant thL: exclusive right not only to hal'l'ow ll'l'lh m:ule literally 
arcortling to the <hawings an• I dPHct·ipt inns of the spPei!icatiunN, 
but also all similat· harrow I.I'L'th fastent••l at. 11110 end to tlit• hars or 
ft'illlll~ of the hal'l'oW, aml t'lll'\'l'ol :o:o as to f'ol'lll an at·eh, altn1·c the 
ni:IIH' nf lht• har~ 01' frame of thn hal'l'ow, !111<1 oll'~e•'tHI ltl'lWL'L'II the 
' bars, in a curve, to tllC ground, their puinls inL"liui11g ft>n\':ml; aud 

' 
''' ~I . ' / ' . ' ' •.'• ; 
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l ·eforc to co\'Cl' cwrything emhracecl in the RCY~n claims of tlw 
I. lCI • • 1 • J:> 1 rcissuea patent for the same Ilt\'cntiO~I g!·:wtcc Ill 1880. -.l•et lJ. 

"l 1)5 Fed. R1']h, {H ; 3;3 J>at. O.ff. G uz. OfiO • .., aasr, ~ 
P:tll'llts issne1l to Hlaek, in 1870, anrl to Garland in 'Sil, for 

· Jl'o\·~·mt•nts in anton1atic rt•lil'f vah·es, Wt•t·e cnm:tl'Ht><.l, witlt rc·f-
llllJ ll I. j' • 1 • 
l'l'l'llCl! to prior im·t•mions, and /11; 1, to ue llllltcc to the ~pcctlic 
!lll'l'h:wisms clc~crilwcl in the patPHts, or their equivalents; ancl 
tltat ~0 litnit('ll, neither patent was inl'rin)!e<l hy Jtwelmnism ~nh· 
stall; ially 11ifi'l'rPnt frntn that dt•scrilwd in it. Shaw Hclicf Co. v. 
Cit\' of XPw Bt·tlfortl, 2G Fed. R1')1'1•, 331. 

·l'ratt•Ht. is,;nc•l to :\l:nlin, in 1Si'1, for improvt•mcnt in fnrnit.tin• 
caslt•t'"• 1\':tSel>ll'trm·tl, with rpfpn•m·e to tlwprion<tate of the art. 1t 
wa,; f1dd tn be limit•·•1 to certain <!Nails of constrnetimt, ant! tht·r••
forc was not. iBfriHgt·•l in the particular Caf'e, It appeared that the 
cmnhiuat iou palt·utt·•l aecomplisht•ll no new l'l'l<lllt in nwchanit·s, 
allll 1lifl'l't'•••l from previous ]mown combinations th·~igued for the 
same an• I similar pnt·posP~, only in the construction of one or two 
of the parts, wht•rl'hy perhaps a ht•ltc>l' bnt certainly not a clill't•rl'llt 
khd of n•sult was aeeomplisll<'d than had ueen before eifeelt·d . 
Pbu.•nix <.'astl'l' Co. r. :O:pi .. gd, 211 Fed. Rep'1·, 272. 

• 

A patt•ntee who a<~<·L•pts a narrow claim can not he allo\rt•tl to 
cxtt'!Hl it by ecmstruet ion so as to CO\'C'l' devices not within it~"; terms. 
Roemer v. P<'lltlie, 27 l•~d. Rc•jh, 702. 

, . 
• 

1G7. TV7wt constitutes Infringement, genemlly. 

Inventions pertaining to m:lchincs may lw clh·itlt•cl into fnnr 
classes. 1. \Yhcrc the invc>ntiou embraces the entit·c mnelaill<'. :!. 

'Vhere the invention embraces one or more of the clement~ of the 
mrichine, but. not the enti1·e machine. 3. "·here the inwntion t'lll· 

braces both a new clement and a comhiuation of clements previously 
kuowu. 4. " 7 he1·e all the clements arc old, awl a new combination, 
producing a new reRt!lt, is made ont of them. Union Sugar Refin
ery v. l\lathiel'ISC!l, a Cli. (J:J!) ; 2 Fish. P(tt. Cas. ()00 ; Sanford, 
v. l\Ienimac Hat Co., 10 Pat. 0,{]': Gaz. 466. 

A person is an infringer of :.t patent of the first class who, 
without license, make!' any portion of the maehine ; of the st!con•l 
when the part new mal patt>nted is made ol' ll!'ed ; of the thi t·tl; 
wheu the new elcnwnt nr new eomlJinatinn i3 n~etl; of tlw fonrl.h, 
when the patentl'•leoml.inatiun is pirated. Union Sugar Hefint•t·y 

• 

\ 

I 
I 
• 

• 
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v. l\Ia thiessen, Blt)J1'ct. 

378. 
See Ilaschlean v. Ogtl(•n, 3 B'Mt. Pat. n vas. 

'!'here may he an infl'ingement hy the usc of the patentl·d article 
for a purpose not mentioned in the patent and for wlJich it was not 
intended. Zinn v. ·weiss, 7 .Fed. Jt,p'r, !ll·l. 

A change in the mn<le of a tlevice, wlwrc nll itl'! bt•nefits arc 
secured thereby, i.-an infringl'ment. Union Paper Bag Co. ll. Nix. 
on, !l Pat. 0./t: Ga.;. u!ll ; 1 PliJ•Jiin, 4U 1 ; :.! Bww. <1:: A. l'at. Uas. 
240. 

Every mann fact nrP for sah• aht·na•l, folloll'l'•l hy :wt nal ~ah•, of 
a machine 011 which an A1nt·1·ie:tn pat.eut ha~ heen issnt••l, is an 
infringeme11t ol' the Anwrican patentee':-; l'ights of )II'O)H'rly an1J 
exelnsive nsc. Kl'l ehnm llal'\'e:<tl'r Co. "1'. ,Johnson llan·t·ster Co ., 
8 Ped. Rej>'·t, 5~u; I !l l:Zrtfcl~t: :llii ; 12 ltr•J.'r, 5;):J. 

If a maehi11e is so coHstrncl-l•<l as to euul'orm to the <lt•so1·iption 
in tho patl•Ht. exe<·pt as to OIIL' J.al·ticular, but with the dt•sign that 
this e!Tet:L shalllte attaine<l by the action o1· WL•aring of tiH· parts 
in nsl', there is all infringement. Aml•rit·:m DiaHtoiHl R•wk-ltorincr 

0 

Cu. ·11. Sulliva11 :\lachine Co., 14 JJlatui•J: 110; 2 .!JwtJt. d:: .1. Pat, 
"tt. ~,.)() 
....... -;. t ··-· 

\\'here a party sells an a1·tirle to persons who intentl to liSP it in 
the comltination claimed in the pate11t, atul it is atlvet·ti~t·•l a111l soltl 
fu1· that n,1·y p11rpose, snd1 sale is an infringenll'nt, :dthon~h the 
manufacture a111l ,.,a)e would not, JlCI' se, lHJ an inft·ing<'nH·IIt. Bow. 
kcr I\ Dows, 15 Pat. O,{t: Ua.,, 510; 3 Jlann. <(';A. Pat. f.'a.l', 51R, 
Thus the making antl sale hy <ldelulants of all artiek·, whi<,h, uf 
neeessity, to thei1· knowletlge, was to he mw<l for the )1111'["'~1' of 
i11fringing the eomplai11:tnt's p:ttL•nt was !ldd to n•ntler ' '"Ill liahl~ 

as infringers. Tm\'el'S v. Beyer, :!6 Feel. Rt·p'·1·, 450. 
It is 11ot nt•ct•ssary to eonstitute an iufringl•nwnt that a man 

should work hy the speeilieation coHtaiHetl in the p:ttl'nt. lie might 
not even know that there was such a patent, anti still infr·inge it. 
1\Iatt-lleWS 1}, Skates, I Fish. l'at. Cas. u02; Parker v. Haworth, 1·1 
J.Vc Lean, 3 7 0. 

Infringement of a patent call occur only hy actnally 111~.king, 

n~i11g or :-wiling the patent(•tl devicP. Ad ve1·tir<ing it. for ~ah•, 

though not of itself a violation of an injunction restraining ~ales, 
is yet stro11g evidence of an intent to violate ; l>ut to W:tl'l'•lllt. con· 
victing a tlefelllhnt of selling in eontetnpt of ('•11!1'1, a l'kar ca~~ 
must be m:ule out. Allis 1.•. StowPll, In /-'fit, (~(;: f:ra:. •·~7. 

A machine is not in1'1·ingt••l if t:w sa111e re~ult i:< pr(l(lact:•l h) 

• 
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1 
defendant by instrumentalities otlwr than those wllich were 

t 1
1 ~ !•cl ·1n the patent. Toohey v. H:mliug, l Fed. J:,•jl'l·, 1 H ; 4 c ann . 

llt~rJliCs, 253; 5 Bwm. d) A. P11t. Ca.~. I o;, ; Dittmar v. Hix, 1 
' I"' J> l Off' G' f~ tj•" ' ,. /' P, 1 1' t 0 • }'e<l. Rep'r, 342; 1 a . . . 1 "'· • • .. , u . >I IIIII, (~.:> .. • . a . OJI/.~. 

ow; Ilai!IJ. Stern, 15 .Fed. Rep'r, 40:! ; :!5 nrt. (ut: Gaz. 20U ; 

j{idl v. Lippincott, 2 Pitt.~b. !>8, 
Usc of old clevices is not an infl'ingt•IIH.'Ilt, although tlwy are 

· 1 D . C' 1 ,. ' J> 
1
,
1111

iralents f<'r those 111 t 1c pntlmt. euuls v. .ross, U 'tNJI. ut. 
c118, 1 :JS ; 3 JJiss. 38\J. 

The fact that tlw infringement is not perl'ect l•c•eansc the ma· 
dJinc is imperfect does not exonerate tlefeJHlant ; it il'l still an 
infring1·meut. Union Paper Box Co. "· Binul•y, 5 Fi.~ll .. L'at. Cas. 

106. 
If ehangcs of form or :Lrt·ang .. nm.nt wtl'ntlnec a new principll•, 

power, or moole of operation p•·otlncing a ne\\' killll of result, the 

11atl'nt is not infriugeol. :Mauy ·ll. Si;~eJ', 1 Pis!t. P11t. Cas. 17. 
Dividiug an invent ion :uul maldng two operations whct·c only 

. • t' . 1' I 1 . I' I Z" ' one is nece~~ary ts an lll t'Jil~l'llll'll!. >a l Will n. >ernan, 5 ~'tiM. 

J>,tt. Cas. 75 ; 0 JJ!atd(( 5U!l n.; 2 P<tt. 0.(!: 011:':. :!:!0. 

Where a pbintifl' daims sev<•ral •listinct antl indPpetHlent 
impl'll\'l'llll'lltS in tlw ~a me machine, a111l pruenres a patt•nt fot• them 
i11 tlw nggn•gatP, he is t•nt itl<!tl to n•covet· against any perso11 who 

8~ 1 alln:-;p :my one of the impro\'l'IIH!llts so patt•lltl•rl, notwithsta111ling 
thl'l'~' has lot•enuo violation of the othl'r impro\'l'llt<'llts. ~Iootly t•. 
Fisk!', :! J/as. 112. 

A party Jnay RIW for an infringemcut of any one of the separate 
an•l tii,;tinet iuventions that may he co\·eretl hy his patt•nt. ~le

Cnmh t•. l•:nH•st., l H'iwd.~, l !l5. 
H a patt·IIL is for two distinet mal'him•s comlncing to a eotnmon 

l'11ol, to n,;e l'il her oue is an infJ·ingenwnt. \Vyet.h IJ. Htoll~', 1 Stvl'!/, 

!!7:l ; 4 L Jt,p'r, 5·~ ; Emt•J'son v. llogg, 2 Blatc!t,t: 1 ; tllHl Sl'C 
allinnam·t•, l.i lluw. 4!17, 4H5. 

It is uo infriugt•ml'IIt of a patent. embracing an oltl iU\'l'llt.ion, to 
iruital<• the oltl part, su long as then\ is no interference with the 
m·w. ~imon 1•. Neumann, 20 1•('11. lttj)'r, lfl!J. 

\Yht•re the ma•:hine <l<'~<TJIJC'!l aJHl clainH·Il in complainant.'s 
patl·nt., mul n•spo1uleuts' maehiHc~, 1•aeh eontainPtl fonl' elt•mt>nts 
OlH'I':Ii iug togl•t ht•l' to pro<ltu:e the ~anw re~nlr., nlt hough fonnal 

• 
difl'en·lll'es l'Xi~tl•tl hl·t \\'el·n et•rtain of t IH· <·l"llll'l)ls l•f the two, yet, 
thu s:ww not IJl'ing snbstant ially •lilf<•rt·nt iu objo•et ot• opl•J':ll iou, it 
was hcl11 that the res}Jllllllents' machine was an iufriugenwut of 

' 

' 
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complr~innnt'A pntent. Stol'l'!! "· Howl', ·l Ct,;p: :188 ; 10 Pat. 0/)' 
Oa,=. •l21 ; 2 llann. d) A. !'rtf. CaiJ. -120. ' ' 

'Vlwro rt poa'l.ion of tho Hlrnctna·o wns nfleloss ; wnfl not Rol!l to 
ho IIHl•<l, and Willi not. used in lltl)' in l'a·ingiug sta·nctnre, tho pnll•nt is 
not. inra·ingccl in making anr1 selliug it; an artiolu i!l nut t\11 infr·inl{o· 
uwnl, nnlus8 it. is to IHJ UHl'll in the manrwa· pointe1l out in tho patent. 
Camphcll u. Kavanaugh, 11 .Hd. Rt'JI'I·, sa ; 20 .!Jhtlt·hj: 2ii0, 

"'hcr·u a pal.<'llll'U claims thi'I'U 11iHtiuct improvemPnts in the 
sallll' patt•nt., lw must 1-'holr hinr:wlf Pntitlt·'1 t.o e:wh, to Nllslain an 
nl'f.inn for an infr·ingenH·nt.. lluilll'ieh 1'. Lutlwa·, () 1lfr.•lt•tw, :1·15. 

II' a m:whino in its mL•ehanieal opm·ation 111111 eiTuct is thu samu 
flR the pal.l•ntee's, a clilfc•l'olwn in co~t., acljnstahility or ot.her· )H!t!nliar· 
ity in eonstruet.inn, will nut. Jll'evt•llt its heing an infringPment, 
Foss n. IIuhert., 2 1-i',qf,, P11t. C'11.~. 31: l JJi.~.q. 21. 

If the l'l'Hnlt. is thu same in kin1l it is not ncceRsnry th:tt it bo 
the sallie in t!cga•eo. Whipple v . .Micl•llosux Co., ·l Pish. Pat. 
Cas. ·II. 

A substitute. f01· the origiual iun•ntion, or an olrl iu~trnment 

ns,.,J to nccomplish a tll'W resniL, is 110 infringement., nnlcss t.ho 
dPfenl1ant n:<e~o~ snhst.anlially tho same in;;trnment in snhsta11tiallv 

• 
the snme tn:uruer· as that :set furth in the patent. J ohuson t•. Hoot, 
1 Fi.~ll. P11t. C'rt.~. :151. 

A patent tilopentling 011 :t novel usc of water is infl'ingcd by a 
~;imilar nso of water· in loss quantity. Roberti:! v. l~otcr, 5 Fis!t. 
l :>lf t'f Of)!) l .• 1..,... as. v ..... 

Two palL•nts may hoth ],c vnlirl whcrc the second is an improve· 
anent on the lin;t; and, if the second incllll1os the fhst, neither of 
the two ownPrs t•:ua lawfnlly URI' tho invention of tho other withont 
Htwh ot.hl'l''s l'lli\SI'IIL Rt Ill' S:tlt Castor Co. ·v, Crossman, •l Cl(fj: 
OtiH ; II /1111111. til . I. /\11., (',,,q, 281. 

'J'ho IH\11 or IIIII hi' pJt•llt!•lll~ of II 1111(.(11\lcrl improvement, with an 
rtlltllllou whl11h tln1·~ 11111 lnl,,, tlw pl:wc of the t1ovico patenfl•l1, is as 
ttllll'h 1111 Itt l't•lu~''"'''llt ns the nsc without snch adclitiou. Hocmer 
1•. Hln1011, \!I~ Pat. 0./t: Gaz. 104-. Aurl sec "rilliams v. B. & 0. R 
R. Co., Hl Pat. O,ff: Gaz. OOil; 17 Blatclif. 21 ; 4 Bann. & A. Pat. 
Cm~. H 1. 

Emho•1ying a patentee's invention in defendant's mnchinery, 
hoi\'CI'l'l' it may hl• combinecl with othm· machinery, is an appropria· 
tiou, the same as if it were nsecl alone and SPparato from thosocon· 
nec:t.ions. Sic:kr·ls ''· Bol'l]en, 3 Bla/r!f(t: 5:15 ; Pitts v. 'Vemplc, 0 
Jic L~rw, ii.:ii':l ; I<'ostur v. ::\Ioore, l Cart. 2 iO ; Johnson v. Root, 1 

. " • • • 
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FMt. Pat. Cas. 351 ; l\!allot·y v. White, 4 Fis/1. 0~8 ; 8 Blatc!lj: 
•5.,. lluffheins v. Bt·antlt, 3 Filllt. Pat. Cas. 218; \Vated . .ntry 
~~~\~S Co. ·v. N. Y. Bt'Mi:'l Co., 3 Fis!t. l'at, Cas. 4a ; lnint v. 
Robcrt8, 4 ]Jann. ,t; .A. I~tt. Cas. 105. 

The gL·neral principle is that, where tho claim of a patent is 
Jimitt•tl to a particular pr01luct when pl'otlnct•tl in a partieulat· wa~·, 
there i~ no iufJ·ingen\l'llt un!P~N the article described is }H'otlucetl, 
by cm}Jloymcut of snL~tautially the same means to accolllplish thn 
result. Thi~ prinl'iple wa:; applied, in a t·ase of a IlL'\\' article of 
numnfaetnrc in the fot·m of a cast eoppl'r tuhe or cylilldl!r frt•c 
from bluw-hoh·~ :uul other similat· tleft\cts. Atl:uns o. llrhlgewatel' 
Iron Co., 2G l;~d. Rep'r, :124 ; :1-l Pat. (?fr: Ul/.~. 10-li:i. 

"'ht•re a motlitication tli~plat'.l!l:l :111tl I'HI per~l·dt!S the patcntc<l 
iii\'Plltion it is uot an iufringeml!nt. \\'hippie o. :\litltllescx Co., 
4 Fi.~!t. l'11t. Cas. 41. 

Unless the sanw result is protlttct•tl by tlw sallll' means, there is 

110 infrirl"l'llll.'llL of thl• inveutiou ; herh:" iu au :t(~tion for infrin!!e· 
~ ,_. 

mcut on letters patent fot· a loek, where t hu tll'l't!lldant tloes not 11.~c 

t.he ~ame comhination, an•l employs 11o tl~·,·ieu as an l'tjltivalcnt and 
substitute for the oluittP!l clement, he will uot Le liable as au in
frin<rer. Yale J,ock ,:\[:mnf. Co. 1'. :::i:u·~t·nt, 117 U. S. 37:l. 

0 • 

An improvemt•nt on a patL•ut may infringe the or·igin:tl}l:J.teut. 
'l'ate v. Thomas, :.!i Fud. It< Jl'r, aon. 

'Where a patentable impron.:nH•nt on a !lev icc eoutaius all the 
e:ssenti:\ls of the origiual pateut, it infringes. Hoff v. It-on-Clad 
Mannf. Co., :.!7 Fed. Rtp'r, ao7. . 

Hcsults the same in kintl, though not tho same in degree, COil· 

stitntc :til infringement. :May t~. Comtty o~· Follll du Lac, 27 Fed, 
R(11'r, uo I. 

EmLotliments of the new i.lca antl ~imibrity of mechanical con
struction artl what coustit ules iufriugt•rm·nt. May v. County of 
Fontl tln J.:w, 2 7 ]·;;,[, Rt}'' r, liD I. 

Where a party avails himself of the iuveution of another with
out sueh variation as con;;titutl's a •lisl'oH!I'V, tlwt·e is an iufrin~rc-. "' 
mcnt. l\Iav v, County of Fomllln Lac, 27 l;'ecl. Rep'r, 091. 

lGS. 1lfotiue. 

To con~titnte an infriugt·llll'llt for which au nction will lie, the 
making of a machine must be with intent to infringe the J>atcut 

• 

• 

• 
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right, nntl deprive the ownet' of the lawfnlrew:mls of his discon•r 
Sawin v. Guild, 1 Uall. 485. y. 

The qut•:<tion of infringement is one il'l'espeetivc of motive. Tit, 
defendant llt:ly have inft·ingt•tl without intending, or even kuowit,,~ 
it; but he i:< no less the inft·ingct·. Parker v. llnlmc, 1 Pi.~!t. Pa~ 
Cas. -~4; 7 ll'!:.~t. L. ,J. 417. · 

'l'he makin~ of a pntentecl machine, tit for nse, :nul with a dc•sirrn 
to nse it fot· profit, in violation of the patent right, is an infrin;e. 
mc~nt. Whitwmm·e ~·. Cntlt!t', 1 Uall. 4:!0; 1 Robb. 28; Bloomer 
?J, Gilpin, 4 Pt's!t. Pat. Uas. 50. 

'l'he making of a patmttecl macldne merely for philosophic ex. 
}ll'rinu·nts, or for the ptii'}HlS!! of ascprtnining the snllicienc~y of thcJo 
m:w hi ne to pt•ocluee its c I c•scri heel effects, is uot an in t'rin gc•mcnt 
of tho t·i~ht. \\.hittt•morP 1', Cuttl'l', 1 fiall. 429; Poppcmhuscn v. 
FalkP, :? Fi.~h. }'ttt. CttN. 181 ; li /1/tl/r•!(t: 4!l!l, 

\Yhol'ver <'l'l'l'ls or uses a patt>utc•cl lll:whine clews it at his pe1·il. 
lit• takc•s upon himsp)f all tiH• chatH'c•s of the pateut lJeill).! nri).!it 1:llly 
yalitl ; ,,,. lll'ing aftt•t·wanl ntacll• so lty a slllTenclt•r and ch,• gmut 
of a new otH', whil'h may Cllt'l' all cleft•ets. Anws 11. llowat·cl, 1 
81111111. 4fl:?. "\n•l ~c·P EnlltS 1'. \\'t•iss, ~ ll'a.<h. !l-1:!; :3 .·lm. L. ,f. 
1~0; :\leClnrg 1'. 1\ing~laucl, l 1/oll', !!0::!; I 'i Itt.'.!:!!-'; :::it intpsr:n 
1'. "·L·stl'lw~ll'l' R H. {_'o' 4 lluw. aso ; ::linq•son 1.'. :\l:ul HiHl' 
l t 1{. (. ·.,., li J{r• /,t·ttll, (j():l, 

The• kc·•·tn•t' of :t hot•.•l who llSL!S a patc•nll'cl ltotd rt•gi~t"r \\'itlt
ont ri.~ht, is lial•lu a;; :w iufriug<'t', atHI not the ll':<S so hL·c·attse he 
cliclnot. intc•tlll to ,·io1ate the rights of tht· p:ltl'lltl•l', :till! cle~isted 

wl~t·u not ili"cl. llawe.~ t•. \Va~hllllrne, 5 Prtt, r,~u: lim:. 4!11. 

One sl'llitw a maehine to he nsecl fLJr tbe }1\ll'JlO:.e of infrin"inrr 
::::0 .0 0 

a patented comhiuation is lial,Je as an infringer himsl•lf. Holly v. 
Yergenitcs -:\lad tine Co., 4 Feel. Rep'r, 7 t ; 18 Blatc/,f :!27; 1B 

Pat. O.tt: Gaz. 1177. 

Hi!'l. Identity of Devices. 

To constitute iclcntity of invention, and therefore infringem<'nt., 
no1. only must the result obtained be the same, but in case of a com
bination of known l'lc!mPnts, the elements eombilll·cl must J,e the 
sr.me, aHcl combitll'ct in the same way, so that eaeh elemeut shall 
perform the same function; prodclml, howen•r, that the clilft•r<'ne<'F 
alle~<cd are I'Ot tw•rel \' l'olomhl ·, aec:onlinO' to the ruin fiJrbitlclin" 

<::) .. 0 ~ 

• 
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the n~r of known rquivalents. Ell!L•tric R. Sign:-LI Co. v. Hall H. 

l r "i ~~ 
Si~tnal ()o., ll·t h •· . l:i t. 

"'If til'•' 111 :whim·~, having the ~<:UUc mode of opumtion, 1lo the 
<·uue 1r01·k in :<nhstautially the !'amc way and :wenmplish snhstan
,;alll' rile ~:une result, thl'y :tl'l! tlw !'ame, though differing in form, 
,lt:q;l', or u:unc. U11ion t;u~ar Refinery v. 1\Iathicsl'IJ, 3 Ol{tf: 6:!!l; 

,, Fi.<!t. /'ttl. Cas. uoo. H. P., Al.len t>. Dnwey, I Stoi'!J, 3:30 ; a L. 
·,. 

1
,•1• ·1sa • I>ixon 11. ::\lover, 4 ll'a8/t, ()t; ; H.ieh v. l.ippi11cott., 1 ,, ' . ' . 

j•;lfsh. ;IJ ; 2 Fish. Pttt. ('as. I ; Spt·ing 'l'· Dome,.; tic :-.iewing l\la.-
l'!,illl' Co., !1 Fed. Rep' I', 505 ; ~I Pat. Ojf: Oa::. li:Ja. 

\\'lll'l'l' the t•llli to he acl·ompli!<hcd hy two deviecs is the s.une, 
[1:1'1 the ~~~~~~t:Jnlial means to aeeompli~h the end nt·e the s:ww, tl•e 
t"·o l11:vi1:1's are identical, though one may accoll\ pli:-;h th(\ l'lHl 

111111•1, pffl'dnally than the otlH'I'. Imlay v. Norwich & \V orct•stct• 

I, I' Co .t /1/utl'/if: 227 ,· I l•i'sll. Pat. Cas. :!40. 
'• \1, ., • 

1J' tht·•·c is infrinw•meut, a pcnwn of compctl•nt skill will he nhle 
to 111akt• a m:11•hine like <lt•fen<lants ft·om the deseription givt•n in 
l'l:lilltiiY\ patl•nl. Sd,ncitlt'r v. J ... ovt•ll, 2:! Pat. 0.11: Uaz. 4!J!J; 10 
J-;-rl. t:rp'r, 000 ; )lany u. Sizer, 1 Ji'islt. Pat. Ca.o;, 17. 

If I:H'I'haniual 1lilfcrcnces exist, but the two }n·odncts and the 
"t'llt•r:d 111111lc of construction are the same, as would appear hy a ,., 
1·omp:1rison of the two mannfactm·ps, tlw eonrL will hold that 

I 

I 

; 
f 
I 

·, 
• 

• 

infl'in~"m"nt i>~ )ll'tJ\'1'11. This tloet.J·ine applil'tl in a suit for infringu- _, 
' 

m;•nl ul' parent fot· impl'O\'t•nwnt in hillianl talJ!t•s. Collcwlt•J' v. 
('amt·, 4 Cl,;tt: :l!l:J; 10 Pat. O.tf'. Gaz. 407; 2 Bwm. <0 .A. Pat. 
t'rl,q, 412. 

Whl'l'l', in nwchanic~, oue 1lc\'ice dol!S n part.it:nl:tr thing. ot• 
act•omplishl·S a p:11 t icnlar n•snlt, cn•ry other known 1leviee whil\11 
~ldllt•tl 1\'ol'kllll'll know will 1lo the l':tlllc thing ot· Jll'tlllnec the same 
n·~nlt is a known 111l't~h:mit·al~<nhstitutc (Cartt•r v. Hakl•r, 1 :Saw,IJ~;1', 
ii12 ; 4 F'i.vh. Put. Ua.v. 404); e.(/·, a harHlll! used in place of a )e\'et' 
to prt~~lnee t ht• l<ame l'l'>:lllt. Brown v. Guild, 2a ll~.tll. 181. St•e 
abn Cahoon tJ. Hing, 1 Pislt. J>,tt. Oas. :HI7 ; 1 Cl{tf: 502 ; Smith 
v. Dowuing, I Pi.~/1. Pat. (,'a.~. 6+; .Johnson 1.•. ltoot, 1 Fish. Pat. 
('''·"·:Iii I ; Bur• len a. Corning, 2 Fi.~lt. Pat. Cas. 477. ~h~ch:mical 
t'tJHi\·all'lltl-l are nnt those nwn•ly which l"'ooluee tlw same rmmlt. 
!';mith I), :\lar~ll:tll, 10 1'(/f. O.tt: liaz. 375; 2 Bww. {u ~i1·d. !lil. 

A )ll'l'son, to in\·11ke the 1luctrine of l'I]Ui\'aleuts, must be the ihst. 
lll\'1'11101' of the pri11eip!c arul uot ouly of t!w maehiuc which cal'l'ies 
it. nut. Sing••r e. \ralm,;h•v, I Fi.4t. l'11t. Cas. ii;jtl, As to the tl'l'lll 

• 
l'IJili\'all'nts iu dom:ril·al~, :<l'l· Tylet· o. Boston, 7 Wall. :l:!~'. Kuown 

• 

• 

• 
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cqui\·alcnts to ingredients in a composition aro covore1l by a patunt 
for titteh eompositiou. :\lalt lwws L'. ~kales, 1 l•'il!!t. Pat. Cu:~. u02 • 

\\'ootlw:ml v. :\[orrison, 5 Fish. P.tt. Cal!. 357 ; 1 1Iuluw8, 1~4; ~ 
Pat. qrt: aa.~. 1~o. 

It i,.. au iul'ringt•lltl'nt of n palL•utt••l machine to make and nso a 
machiuc which opl'ratL·s, m· umy o1u•ratc il' the O\\'llet· is disposec.l to 
usc it so, in tlw lll:llllll'l' pointctl out by the pateut. llu!Lruuk v. 
~mall, 10 l'<tt. (~(}: (/w:. 50tl. 

"'here a dL•\'ice ell'eetH till' same rcsnlts in substautially the ~ame 
: way, it is an iul't·iug"l'llll'llt 011 plaiutilr's patt•ut, althuugl• it prest·ntM 

' .: great simplicit.y aud eht·aplll•ss as comp:trL·tl to complaiuaut's patt•Lt. 
I 
1. 1~ }'ory v. Burt, 15 J•i.d. 1 t1·p'r, 112 ; ~ :J P11t. q11: (} az. a I:!. That 

it. was IIOt kuo\\'11 at tltt• date of plaintift's iii\'OIItioll, is inun:llet-i;l], 
Puttet' v. ~tewart, ltl JJlutt"!lj: 5U I ; 10 Pat. U.tt: Ua::. uu;; ; 1·~1 !. 

• Rep'r, ~ 15. 

\\'ht•r•.! :t gn•ater lltllnlH!r of persons ha\'e to he employed in the 
opcratiou of a mad1i11e fot·nH•rly in use than in a patuHtc•llllachine, 
this te11•ls to pro\'l! that the maehilll'S arL' uot alike. Coupe v. 
"'L·atht•rhl•:ul, Ill Fed. Rl'jl'i', G7:l; :::3 Pat. q{t: Oaz. 10:!7. 

lL is uot lll'l~l'~sary, to coHtilllle a11 iHfriugvml'!ll, I hat the whulc 
i11veution lw talu·11. 1·\·tter ·v. Nl·whall, 17 l•'cd . .fttp'1·, ti-ll ; ~j 

1) t fJt''' '' ·· "ll''' lu/'j'' 'l"U· "l/'ltt·'f' 'I' • a. - .• 1 • utt,.,.,} _, ~ot·JJ,.u , - )( t/11 ... •'· 

\YlH•re a patt·nh•1l nt:tcltine is capaiJIL• of pet·l\ll'lning ~~~l'l'l':\1 

fnnelion~, as Blanchard's machine fot· tuming irregular furtn~, au.! 
a Jl''r:•ou l'Oilslnwts a machiue to }ll'l'fot'lll hut one of such fuHctiuns, 
as thl' t uruing of wagon spokes, it is an inft·ingt•,ncllt. lllancharil 
v. Ht'l'rs, :.! 1Jlatcl1j: -Ill. 

In ordeJ' to co11stitute an i11fringement, it is not necessary that 
the arrangt·tHent :11111 combination uf the party chargt•d with tho 
iufringt'llll'llt ~lwnltl he the ~ame to the eye as the patcntetl innu
tion. If they emLotly the itleas of the t•al.l'ntee, autl the machinery 
of the tlefl•ndant. ope:rates by ;;;uch tHloptiou ant! appropriation, then, 
though tl1e :trraugemcnt may Le app:tt'elltly tliliut·ent;, in reality ancl 
in judgment of law an inft·iugemcllt exi::>ts. Smith v. Higgins, 1 
Fi.~!t. l'at. Cas. 5:31. 

\\'het·e the defeiH!aut in an action for inft·ingemeut uses sub· 
;;tautially the same th•viees as plaintiff, allll produces the same 
n!sttlt am! cl'rtain other re~ults tlifft~ring from those pt·otlncl'tl by 
plaintiff, it. will still be cou,;i,Jl'rctl that the patent of plaintiii has 
Leen infriuged am! that. del'l'lld:utt appmpriates the iuveution o: 

• 
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complainant. New York Ruuber Co. v. Chaskcl; 9 Pat O,tJ: Gaz. 

92:l. 
The true test of identity between two uesigns is t.lwir samcncsll 

of :·!Teet upon the eye of an ordinary obseJ'Vct·, hringing to the ex· 
aminal ion of the tlcsi~ns 1 hat degree of obl'CI'\'ation which men of 

01.1Jin:ll'y intcllip;t•nct~ gin·. In what ea~es the court may make the 
corupari~on. ,Jt•uuiugs ~~. KiLbt·, 10 Fed. Rcp'r, Uli!l; 20 Blatclif. 
'"•'J. "a P11t. Of/: f:a::. a:11. 
th.• 0 

' ... ... I 

To <"OII~Iitutc an infringcm\'nL then• mu~t he similarity of design, 
:uul suh~tantial itleutity of purpose nud t·esnlt. \\'here t<imilar1ty 
of th·~ignt•xi~ts and a similar result is attaim•tl, in suhstant ially the 
~:unc way, by the us<! of a tleviee which, although inll•Julcd to 
operate in a diiTercnt way, tlid not so opcmtc, tmch usc will nevcr
thclt•ss l1c an infringt>mcut. Ilt.!nuerson v. Co-op!!rative Stove Co., 
2 Bmw. <(; A. Pat. Cas. tiO·l, 

H mn~t always be \'ery much a matter of jtulgment to the eye, 
in the t•xaminat ion of two machines, and in ohscr\'ing their modo 
of opt'l':tlion, whetht•t• the one, in the whole, ot· in any of its parts, 
is a mt·J·c colorable or formal alteration of tlw otlwr. If a j)ntcntco 
has iun-utt>d a l!oml,ination of two or more old things, so as to 
protlnt·c a new awlnsefnln•snlt, he has a right to treat :ts infring· 
t•rs all who ha\'e usctl his inn•ution, in onlct· to accomplish some· 
thing more m· hettc1·, w!lt·n, without the aid of such iun·nt ion, it 
could !tot iJt! elfl•eled. May!t·s 1;, Chicago & North-western R. R. 
Co., 4 F/.4t. l'•tl. f'f/:1, ;)H; hut Sl!e n•vt·rs;-~1, 07 (1. S. 554. 

A pat .. ut t•annol he clt·fl'atefl by divitling a patentt•tl tle\'it~c into 
two parts, wldeh, wiiC'n eomhinetl, prodnec till' same J'eHtllt in !illh

stautially the :-:amc way. ::o;troltritlge?:. LiiHbny, G Fed. Rep'1·, 510; 

1!J /~tt. (~{f: Gaz. 1 !.!~.i ; II Jt,•p'r, 'i:J.I, 
A pateut. fu1· the applil!ati•m of heat to a p:u'lit·ular purpo~e is 

iu frirr~··•l hy the IIH!' of 1 h•.• sa me pt·occss fot· the same pnq>Osc, aml 
with tin• ~:lllll' t'l·sniL, alt I rough a hight•r tkgree of lwat is used. 
Cary v. Wolff, 24 J.i;d. RI·J!'t·, l:l!l; a!.! Pat. 0.11: Gm:. ::.>;; Cary 
•\ I,o,·cll )[ann f. Co., 24 Fed. Rq/1-, I 41 ; 32 !'at. OJ!: Ga::. 1000 ; 
CaryL'. Domt•stie Spring lh·tl Co., :14 Pat. 0.11: Ua::. 115S. 

A patl'nt l'ot· a fabt·ie is infrin~ctl hy the liM', without liel•nse, of 
th;! fabric, although less is used than the patentco uses in the mun· 
ttf:wtnrc of simila•· artieles. Ct·llnloitl Manuf. Co. v. Chi'Oiithion 
Collar, &c. Co., 23 .F'<Jrl. Rrlp'r, 307; 31 Pat. O.tf. ·Gaz . . 519 •. 
Adhered to on rehearing, 25 ld. 48Z, 

Where contl'ivanccs m· tll'vices arc snhstanti:11ly iJcntical, there 
VoL. II. lG 

• 

• 
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is an infringcme:rt Yale I.ock Mauuf. Co. v. Sargent, 117 U. 8. 
636. 

1 'iO. Identity in Principle, sz~ffl~lent. 

A dilTct't'llCP in mc<·haui~m, such that the 
tltwt•d in a clitl\•t'l'llt waY. is a tlitfct·cuce in 

• 
Foot P, 1·1 /{011', !! I H ; I /]!ttlt•f,J: -14 5. 

same l'l'8Uit is prn. 
Jll'itu:iplto. ~ilsb,· 1• • 

'l'o t•nu~titlltl' an infriugt•tnt·nl, tltl' tltin~ ll~l'tll,y th•· ,J..f,·n1laut 
11111~1 ht• ~111'11 a~ ~~~L~tantially to t•tnbotly tht• palt'lllt't!·~ lll<ulc of 
opt•ration, and tht•J't·hy attaiu tlll' ~ame kit11l of l"l'~lllt as was 

re:wlu·tl by hi~ in\'t•ution. It is uot t~eel's~ary that tin! th•fcuuant 
shoultl L'lltploy t !w plaintiff':; inn·nt ion to as gootl ath·antagc as he 
Pntployt:tl it, or that tlu! l't•sttll. ,.;hnulll hL• pt'l't!i:-Wly lite :-;:IJne in 
tlq.~t'ct· ; hut it. mttst. IH' the satnl' iu kiml. But, getll'rally, where a 
patt•ntee tlt·~eriht•s a m:wllinc, ami I hen claims it as dl.'~cribed, to 
<·opy the pt·incip!t•, ot· lll"dt• of Oj•t•t·atiou dL·sct·ihcJ, is au infringe· 
n11•nt, howl·n·t· nnlikt• the original the copy may be. \Viuans v. 
DL•JIJII!':ttl, 15 /low. :;;;o, 

That is a sul,,;ta::tial id•·utity whieh cotlljll'ehctHlt! the appliea· 
tio11 of tit!.' priu<·iplc of thl' inn·ntiu11. If a th•fendaut's tlt!Vice 
llll'l'l'ly adopts :1 tlill'en·ut uwtll' of canying the same pt·inciple into 
dft>el, awl thl! prineiplt! :ulmitfl a variety of forms, there is an 
i<h•ut ity of pritwip!L·, although not an identity of mode. Page v. 
1•\·rry, 1 .l•ish. Pat. Cfls. :!!lt:. 

An improvL•nwnt in tht• prineiple of a machine is no mvasion of 
thl! rights of the itll't•nt.or :m<l pate11tet• of ~ueh tuaehim•. The rule 
is otht·rwi~e wht•n it is only an improvemt•nt intlw form. Ht·utgen 
t'. 1\auowr:<, I JJ ~tsh. IuS ; Park v. Littll', 3 11-'(tslt.. 1 flU ; Smith v. 
Pearcl', 2 ~1/c T.etu,, l7H. 

It is g<·n•:raliy true that whl'll a patentee <lt•R•rilll's a maehine, 
awl thL•JI clainu; it as dt•scriLed, he covet'S not only theprecisL• forms 
he has descriL!!d, hut all otlll't' forms whieh l!mbo<ly his invcution; 
and to copy a prineiple ut· motle of operation descrihl•<l, is an in. 
ft·ingemt~Ht, although such eopy is totally unlike the ot·iginal in form 
or proportions. Grier v. Castle, 17 .1/ed. Rcp'r, 523 ; 24 Pat. op: 
Gw:. 117G. 

It is no defense to an inft·ingement that the machine or product 
irl not as good as the patentee's, if it opemtes Ol' is prod need in sub· 
stantially the same way (Roberts v. Hamden, 2 CliJ]·: 500); not 
.that defendant's machine is superior to the patentee's, unless it is 
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bown that there is a. substantial difference. Alden v. Dewey, 1 
8 ]> ' Story, a:Hl ; 3 L. ~ep r, 3.83. • • 

If the principle on wh1ch tho maclnneJ'Y works 1s the same, and 
the effect ill similar in hot.h, the machines are identical in law. 
Brooks v. HickJII'II, a Jllcl.can, :!50; 1 1Vest. L. J. 150. 

'l'o establish an infringement, it is not necessary that the strnc· 
tnrc 01. machine n,.:ed by the <h•fcndant ~:<houhl be the same in 
appl'arance, forlll or proportions, as that invcntc(l aJHl patentl•d by 
the plaintilf. If the operative }ll'indples of the two machines be 
the 8:u11e, tlw substantial identity contemplated by the patl~nt Jaw 
is established. P:u·kcr v. Stiles, 5 .J.llc Lean, 44 ; 7 W•:<rt. L. J. 

lG!l. 
A well known pl'inciple or truth of naturall'eil•nce, as well as a 

ucwlv diseovm·cd one, is patentable to the first applieant of it in the 
• 

useful art>~ ; lml having onee IJe .. n madt! known and applied, any 
!<Uh~r(JIH'IIt application must, to insure a patent, rest upon new 
m:whineJ'Y OJ' combination of machineJ·y, and not upon the principle 
the uo\•elty of which has heen exhausted. gven though the appH
t~atiou of the principle, in prior patents, was not ~o pel'l'ectly made 
!IS it might have been or as it woultl he matle hy usiug tlw foJ'IIJS 
of 111 achin<'ry su;:rg~"~tPtl in the speeilieations of an applit~ant f,ll. :\ 
new patl'nt, this docs not. ent it.h• the lattl·r l11 a patent for the lll'ill· 
ciplc·. Re Henry, 1 Jlfa,drll111r Pat. Ua.q, 41j7, 

Pateut i~sne<l to Nohl'l, in 18U5, rdat ing to use of nitro-glycl'rine 
as a snhstitnte for gunpowder, wa~ hdd not to cover the 11~e of a 
capsule or pereHssion cap, operating lly its detonation, as a tne:ms 
of l'xploding nitro-glycerine; the principle of the patt'llt ln•iu~ 

cxplo~ion effected by ht•at. :mel IH'essure. Atlantic Giant Powdt·r 
Co. v. lluliugs, 21 Fed. Rep'r, li 1 fl . 

•• 

Two deviees or in\'entions infringe if they arc sHbstantially 
alike. In (letermining the question of infringement, the court or 
jury are not to judge about similarities or differences by tlw names 
of things, but are to look at the machines OJ' theit· several <lev ices 
or clements in the light of what they do or what oflicc or function 
they prrform, and to find that one thing is substantially the same 
as the other, if it performs substantially the same function in sub· 
stantially the t>amc way, to obtain the same result; and should 
always bear in mind that devices in a patented machine are" differ· 
ent" in the sense of the patent law when they perform diffm·ent . 
functions, or in a different way, or produce a substantially dif-.' 
erent result. Cantrell v. Wallick, 117 U. S. 689. ' 

• 
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171. What is the " Principle " of a Machine. 

ln an action for an infringement, the first question for consid. 
erntion is whether the machine used by the defendant i11 substan • 
tially, in its prineiples and mode of operation, like the plaintiff's • 

· ll' so, it is an infringement to use it. Odiorne v. 'Vinkley, 2 Gall, 
51 ; Howe v. Abbott, 2 Story, 100 ; Gmnt v. Mason, 1 L. Int. &l 
Rev. 22 ; Parker v. Haworth, 4 llfcLean, 370. 

'Vhat constitutes form, and what principle, is often a nice qnes. 
tion to decide. The safest guide to accuracy in making the dis· 
tinction is to ascertain what is the result to be obtained by the dis· 
covel')' ; and whatever is essential to that object, independent of 
the mere form and proportions of the thing used for the purpose, 
may gcnemlly, if not universally, be considered as the principle of 
the invt•ntiun. 'l'rc:ul well v. ill aden, 4 lJ'uslt. 70:J, iOu; Grav v 

• • 
.JamL·s, Pet. (/, Ct. 394; Olcott v. Hawkins, 2 Am. L. J. N. S. 
:Jill; Imlay v. Hailroad Co., 1 Ji'islt. Pat. Oas. 340; 4 JJlutclif. 
~)•)lo'fl 
~- . 

l'•·ineiph•, in machinl·s, is not a new mechanical power none 
such have IJl'l'll di.-;co\'l'l'l'd for ecnttu·ies. That is a principle which 
applies, mntliliL•s or combines meehanical powers to produce a cer
tain n•snlt. Smith 11. l'e:m:L·, 2 lrhLcctn, 17G. 

\YIIt!l'c two maehines or things aw made to operate substantially 
in the sauw way, so as to prmluec the same result, they arc con
sidered tht· oame in priueiple. Thus, where any of the mcuhanical 
llOII'l'l's, the lever, ~crew, wlwL•I, &c., are used to accomplish certain 
plll'pus<·:<, the same poWl'I"S bL~iug used, t.he fact that they arc used 
in :t souwwhat, <lifl't·rL·Ill. form, to llo the sal!le thiug, willuot eon· 
Hl.it11te a dill'l'l'l't!<'C iu priueiplt', \\'lwthl'l" tlw ml·chaui<'al iustrtt· 
Jll(•llt~ IH' largct' o1· s•ualll·r, wlwt.hl•r their aetiou he horiwntal or 

vc•·t ical, tlw priuciple is the sallll'. HoiJeJ't~ v. \\'anl, 4 .Jlli;Lean, 

The pri11eiple of a lll:(('hiln· is thl' particulaJ' llle:tlls of pruduciug 
a gl\·eu r<~sult by a medwuieal C•Jiltrivancl~ ( l'arker ·v. t:iLilcs, 5 

.J.l!tJLcan, •1-l, li;J ; 'I ·w~:,.t. L ,], 1 (j 8 ; Hroo ks v. ,) !.'nld us, :.J Jlft•Lean, 
4;J~; :! JV.;st. L. J. 11 ), i111lepemlent of mere foJ·m. Olcott v. 
llawkiTIS, 2 Alii. L. ,f. 1\~ S. :n 7. Aut! ::.eu Le Hoy '1!. Tatham, 22 
How. 1:1:! ; Tatham ·v. 1-eHoy, ~ Blutd~t: •!74; 7 West. L. J. 4:H. 

The machine1·y or apparatus by which a principle is applied to 
practical uses is not of the essence of the invention, when a patent 

• 
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. sought for the process ; and lack of novelty or utility in the mere 

tiou to such an apphcatwn. .I.e Hcury, 1 J.llctc.Lhtlt1lr Pat. Gas 

467. 

17:3. Formal Chanues. 

A ehaugt> in or variation from the plaiutiti's machine, whieh 
affects mt•rt•ly it:-; form or proportions, &c., or involves merely tim 
sub~tilnlion of om• mcchani<:al c<}Hivalcnt for auothci', does not con-

. stitnte sul'h a ch:mgc as will rl'!ievt~ the defl•JHl:lllt from the charge 
of iufl'ingl'lill'nt. Win:ms v. l>l'lllneall, 15 lfuw. 3:101 :34.2; \Vycth 
"· StoiH', 1 :3/ory, 2i3 ; 4 L. RejJ'r, 54 ; Gol'imm !J, 1\lixter, 1 
_..1; 11 • J,. ,{. ... \T. S. ii·ia; lfi JluJt.t Ncr .. Jfay. ~!Hi; 5 West. L. J. 
r.,,,,, . ~aru·pnt v. Lamed, 2 Curl. 310 ; :i\lillt:r's Falls Cu. v. Baekus, 
' .,.t ~ r"' 

17 Pat. {~(f'. (~'m:. ~52 ; 5 Bann. ((; A. Pat. CaN. 53 ; l\llJWil-
liams )lanuf. (."o, 1.•. BlmHlcll, 11 l'hl. Uep'r, 41!); ~2 Pat. Off. 
Gm:. 177 ; Blauchar•l1J. Hcers, 2 .lJlatL·I~t: 411 ; American Pin Uo. 
v. Oakville Co., a .lJlatchj: 1!10; 3 Am. L. Ref/· 13u; Sickels v. 
Bol'fh•ll, 3 JJlatehj. f•:35 ; Poppenhusen v. l!'alke, 5 TVaslt. 46 ; Dixon 

v. l\[oyt·r, 4 Ww:/1. 68. 
\Vh .. •re u11c particular geometrical form alone is capable of em

bodying the invention, tl1at form must. he usetl, to amount to an 
infrin 'cment. Otherwise, where that form is t1w best, bnt other 

0 

forms may and do embody the invention. \Vinans v. Demnead, 15 

Jiow. 330. 
Form, wheu of the es~>ence of an invl•ntion, is neee~sarily ma

terial ; and, if it be inseparable from the successful operation of 
the machint•, the attaillnll'nt of the same ol1j<~ct by a machine <liffl•l'· 
cut in form is not an inf•·ingt•Hwnt. \V cJ'JJCI' v. King, !Hi U. S. 
219. 

Patent issued to Tate, in 1871, for au i111proreuwnt in quilting 
machines, was held to be infringml hy a 111achiue iuvoh·ing a change 
by which no new result was oht.ained, although an aggn·gation of 
resultt! was accon1plished. Tate v. 'l'homas, 22 J!'ed. Rep'r, 060 ; 
30 Pat. O.ff. Gaz. 345. 

Exct'pt where form is of the essence of the invention, it bas "\, 
but little weight in the decision of an issue whetlwr two patents · 
have lwcu issued for the same invention. The correct rule is, that 
in determining the ']llPstion of infi·iag<'nwnt, the comt or jmy, as 
theca~·· umy Itt>, are not to judge a_bout similarities or ditierenccs 

• 
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by the name of things, but nrc to look nt the machill<'H 01- their 
several devices or dt•ments in the light of what they do, or what 
oflicc 01' fnnetion they pe1'1'orm, and how they pm'l'onn it, and 10 
find that. one thing is snhstant.ially tlw same aK anoth\'1', if it p~1 .. 
fo1·ms substantially the s:tlllP fnndion in snhstantially th(! same 
way, to obtain tlw samen•:-adt.; alwap hearing in mind that ueric(!s 
in a patentee\ m:whine arc "dill't•reut" in the sense of the patt•ut 
law when tlH·y pPI'fonn 11iffe1·ent fnnetiuns, or in a different way, 
o1· product! a ~nhstantially dill'erent n•snlt. l\lachine Co. v. nlur
phy, !l7 u.s. 1'20. 

A formal ehan~e in an important part of a machine, requiring 
a moeliticatinn of other parts to meet the change, is an iufringenu·ut. 
Union l'. B. }f. Un. v. P. & U. Co., 15 Pat. O.lf'. Gaz . .J~a; 15 

Bf,ttt·h.t: I oo ; :l B'uut. tC: A. Pat. Otw. 403. 

\\' ht•J'•' a patt·Jit. extends only to the form 01· partR of the tna
chi•w as sl'l o111, an•lmade of any ldnd of matl'l'ials, or saying noth
ing as tn lll:tfPrials, the right \ronhl he violatt•tl l1y :t mnchiue of 
like form, as I hP form would be the only matter patente1l. Bnt if 
tht• patl'lltt•t• ehooscs to go fu1·ther, and eon•r the matt•rin.l cf whieh 
a part. of his machine is mr11le, he t•ntirely t•tulangt•rs his right tu 
prost·l~lllt! wh ... n :1 tlilfcrent and infc1·ior material is en1ployl'tl, mul 
espeeially one rejected by himself. Aiken v. Bemis, 3 ll'oodb. ((: 
.M. a-li-\. 

Though, as a general mlc, a patent only eovers the improvemPnt 
preeis~:ly tlescrilll'el, :uHl i~ 1:ot violated unless the defentlant. make 
usc of the precise thiug 1leserilwel iu the patt•nt, yet, if the imitation 
he so lll':trly t•xad as to satisfy the jn•·y that the ilnitator atlt•mpt!'t\ 
to l'npy the motlt!l, :11111 to makt• sollw almost, impl'l'et•ptibt .. varia
tion for the IHirpost· of <'V:ttlittg tht• right()[ the patt•ntee, tlus will 
be consitlen•tl a f1·an•l upon the law, :11Hl snch slight variation will 
he disn·g:mle·ol. Davis 1'. l':duw1·, '2 IJI'Oc!.:. ~1fm·.~!t. 2!)8. 

\\'lwn• tht• olilft•!'UIWI'S are llll'rely in tlw form and not in the 
8!1US\:tiH'l'1 aUt\ elt•fctH!alll's lll:tl'hiue rt•:t\\y shOWR the various Jl:ll'tS 
deseribctl in tht• eoml'l:tinaut.'s patent ; ot· whe1·e the various partl! 
of deft•IHiant's machine! t•xhihit mechanical parts el}uivalent to tho~e 
in complaiuant,'s m:whine, :11111 producing the same rctit!lt, an 
infringement is establislwtl. Graham v. Geneva Lake Crawford 
Manu f. Co., 11 Fed. Rep'r, I as ; '.!I l'ot. O.tt: (iaz. 153G. 

The liSP of a pat.Pnlt•el dt!VieP, with all its bt•JH·Iit·ial I'I'SIIlt.s, is an 
infringement of thu p.1tent, notwith~taudiug a mt•chanieal d1ange 
in the form and arrnngl'nwnt of tlw partH, hy which an t•ll'ect adtli-
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tiona! to the one J>rcviously produced is ohtaiul'tl, lhrtfOJ·d Wo
ven Wire-Mattress Co. v. Peorless \Vit·c-Mat.t l'l'lls Co., 2:J Fed. 

Rep'r, 587. 
.A patent for a machine is infringed by another machine which 

• 

• 

.. 

dot•s the same work, in the same mamHll', and by tho same means, 
::!though there am stl'ltctut·al diffet·enccs in parts of the infr·inging 
machine, and the maunet· of using it is diffm·eut. Sewing Machine 
vo. v. Franw, 24 Fed. Rep'1•, 596; 28 Pat. Off: Gaz. 06. · 

I 

A patent for :t new manuf:tcture was held to he infringed by 
m:mnfaetnring a similar article with a change in the method em
ployetl, which, while it might be an improvement upon the patent 
or upon the specific arrangements therein detailed, was merely a 
change in eonstt·nct.ion. Reed v. Street, 34 Pat. O.f!: Gaz. 33!1. 

A pateut for an impt·ovemeut in applc.p:u·ing machines consi,tcd · 
in so att:whing the knife-block to the rod which moved it as to 
allow the knifo-bloek to rotate round the rod nt l'ight nngh·s, to 
:H·eomrnotlate itself t.o any irregularitie~ in tho surface of the fmit. 
The dl'l'entlant~, in~teall of making the knife movahle in the rod, 
madt• the rut! movable in its socket, hut, tht• kni!\•-l,loek had the 
samP motion. This was held only a change of form, antl therefore 
an infring-t•rnPnt.. Sarg<·ut 11. Larm·tl, 2 Om·t. :Ho. 

A eh:wgu in the si7.l' of a machinc, making it larger or smaller, 
whik· it~: motlu of opPratiou is not improved or all'ectetl, is not a 
patt·utahle change ; ant! wht•n there is nothing in the patent as to 
the ~b:e of the machine~ t1.1 he 11\!l.tle nmle1• it, the patentee has a 
right to makt• a machirw just as large or just as small as he chooses 
unolt-t· the spt•eilication of his patent. l\lontr·o~s v. Bull:U'l1, 2'1 
Pet!. lltp'1·, 04. 

~implt> tli!ft•rl'ttee in sir.t•, form and u<'grcl' does uot eseape the 
chat·gt~ of infriugt•mt•fll. Armns v. Altlt•n, 27 l'hl. ],'t•jh·, !Jtl4. 

Where two devitws arc e!>scntially similar in construction of a "-. 
partie;tJar (']()ltll'llt thPI't!Of, with a slight anu immaterial \'t\l'iation I 

in the rlll•tho<1 of attadltneut, bnt pt•rform the H~llH' functions in 
"ach, thnre is an infl·iug-t'rnl·nt. Th!l.ye1· 11. Spaulding, 27 Fhl . .: 

• 

' 

R•:p'r, tiG. 

113. Nature ancl ilfe.wwre of the Protedwn 
patented Process o1· Product. 

accorded to 

A person who, after a patent issued for a process, discovers a 
new mode of canying out the p~:ocess, and oht.ains letters patent 

• 

' • 

' • 
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therefor, is not entitled to use the process without the consent of 
the prim· patentee. 'l'ilghman v. Pt·octot·, 102 U. B. 707. 

Unauthorized making an article according to a patented process 
-or selling it, is an infringement. Bridgeport \Vood Finishing co: 
v. Hooper, 5 Fed. Rcp'1·, 63 ; 18 B!atclif. 459 ; 20 Pat. O.D. Gaz. 
156. 

A patent for a new manufacture is infringl'U by tlte mannfa•·· 
1 m·e of the new product by any process whatevPr. Badisclw Ani. 
lin, &e. Fal)l'ik v. Hamiltou 1\Iauuf. Co., 13 Pat. Off: Gaz. 273; 
.3 Bann. ,(; A. Pat. Gas. 2S5. 

A pat cut for" omnmcnting bracelets:; 11d othet· articles of jow
·eh·y" was held to he infringed by using the process on buttons. 
Royce v. Fifield, 18 Fell. Re.p'r, 2ti2. 

A pac." t containing two claims, one for a certain process set 
forth atHl the othet· fot· the compound made by the process, is not 
infringed by the manufacture of a similar eompoumlnot made by 
the patcnte1l process. Dittmar v. Rix, l Ji'ed. Rep'r, 842 ; 17 Pat. 
0./t: Gaz. 973 ; ,') JJcum. d'; A. Pat. Gas. 240. 

In a patent for a lH'ocesl', evet·y successive step nnumeratcd in 
tlte claim mnst be regarded as an essC'ntial part, and must be em
ployed hy defendants in order to render them liable to the charge 
or inft-ingement. llammcrschbg v. Garrett, 10 li'etl Rcp'r, 479; 
~'3 Int. Rev. Rec. 40. 

1Nhct·e a patent process consists of a number of steps, all well 
known except the fhst and la;t, the use of all except the first and 
last steps will not infringe the patent. 1 Ieller v. Banet·, 19 Fed. 
Rep'r, 9G. 

To constitute an infringement of a patented process, the process 
·must be substantially followed. Hoyer v. Chicago 1\Iannf. Co., 20 

Fed. Rep'r, 853. 
If the patent docs not fully dcsct·ihc everything essential to the 

making of the thing patented, there will be no infringement by the 
invention of processes which the patentee has withhelu from the 
public. An infringement will not take place unless the invention 
can be practiced complctt•ly l1y following the specifications. Page 
v. F1~rry, 1 li'islt. Pat. Cas. 298. 

Difference in degree of the process by which an end or result is 
attained i~ not a new o1· different process. Commercial l\Ianuf. 
Co. · Fairbank Cannin~ Co., 27 .Hd. Hcp'·r, 78 . 

•• 

h being known to au art that a ('Pl'taiu process will accomplish 
:1 ·~··•·rain result, thl· tlist·<~rt·t·y that a l.l'lt PI' l'l'slllt may he obtained 



INFHINGE~lKN'l'. 

"b pursuing the process fnrthm· is not a patentable 
S~ith v. 1\Innay, 27 Ji~d. Rep'r, GO. 

A proceMS the exact equivalent of an earlier p:Ltt•nted 
au iufringement. llobhie ·n. Smith, 27 Ji'ecl. Rep'r, 656. 

249 

<1 iscovery. 

• process 18 

174-. Protect ion accorded to an lmprot:ement of a Device 
alreucly patented. 

If improvements he 111atlc upo11 an im·ention which has been 

patPntt-11, by any . p~rson t~ther than the itl\:t·n.tor or patet~tee, the 
in\'Pntm· of the ortgmal thtug an<l those d:ummg tl!Hlet· hun have 

110 ri«ht to usc the impt·ovemeuts withont a lieense fn>m the inven-
<:> 

tot· thcn•of; Jtorcan the inventor of ~~~·~h impro\'l'lllellts or any other 
J>CI'.~on lall'fttlly use the priucipa\ m:whine without the liet•JJse of 
the inn·ulor tht•reof. Gray tJ, .JanH·s, Pet. C. Ut. :HJ-~; \Vashburn 
v. Gould. :l Sturt;, 122; 1 lVcst. L. ,J. ·!liii; 7 L. Rep'r, :,!70. S. P., 
Gl)f)(l \'<'at· ,._ lbilmatl, :! ll'all. ,Jr. :lfiti ; I Pi sit. Pat. Cas. U26 ; 

• 
Filkl' 1'. Lit rlt>lit·ltl, 25 Pet!. Ilq/r, 28:.! ; Pitts v. Wemple, 6 

• 
.l1!el.((tll, ;,j:-;; Whipple v. Baldwin l\lanuf. Co., 4 Pis!t. Pat. 
Cas. 2 0. 

The fact that tlcfendant has made improvenwnts upon, OJ' addi
tions to, the inveutiou patentctl by plaintiff. gives him no right to 
use the plaiuti!Y's invention. Alden v. Dewey, 1 Stor,IJ, :136 ; a L. 
Rep'r, :!83 ; 'V ootl wotth v. Hogers, 3 lJ'oodb. J: ]1/. 1 !J;i ; Got·ham 
v. )[ixter, I Am. L .• T. .N. 8. :H3; 1!) Tltent J1[er. Jf,t{l· :.!Ht.i ; 5 

ll'e.1t, /,, .[. 525 ; Foster v. )Iom·e, 1 Uurt. 270; Howe ·v. )lot·ton, 
13 L. lttp'r, .l't~ S. 70 ; Howes v. N utt•, .J. Ol{tf: 173 ; White v. 
Heath, I o Nd. Rep'r, 2!H ; 22 Pat. Ojf: Uaz. 500 ; Par!daurst v. 
Kiu~mau, 1 Blatdif. 488 ; 8 N. .Y. Le,q. Obs. Hu ; Howes v. 
:McNl'al, J;i pat. O,tf: Gaz. 60H; 15 Blatdtj: 103 ; 3 Bww. d'; .A. 
Pat. C11N. :JIG ; Ln. Bn.w v. Hawkins, 6 Pat. O.tt: Uaz. 7:.!4 ; 1 
Bam:. <(; A. Pat. Cas. 428; Union ~tone Co. v. Allen, 14 Ji'ed. 
Rcp'r, :\53: Westinghouse v. Gardner, &c. Air Brake Co., 9 Pat. 
O.(r: Uaz. 5:l8 ; 2 Bwm. (() A. Pat. Cas. 55 ; Foyc v. Nichols, l :; 

Ji~d. R~p'1·, 125 ; 8 Sawyer, 201 ; 22 Pat. Ojf: Gaz. :!:.!43 ; 1 ~l l•hl. 
Rep'r, l 1!5. 

Any person mn.y impro\'C a pn.tented invention, but all that h~ 
can patent is his improvement. Colt v. Ma8s. Arms Co., 1 I/ish. 
Pat. Oas. I 08, 

A mere change of form in arrangement of parts does .Jot ·enable 
• 



• 

• 

250 UNITED STAT~~::; LAWS. 

him who has devised it to treat ail an infringer one who improves 
the form or combination. Otherwise, when something elemen. 
tary is newly discovered which fairly constitutes a part of the 
inveiltion. 'l'aylor v. Garretson, 5 Fisl~. Pat. Cas. 116; 9 Blatcltf. 
15u; :Mol'l'iam v. Van Nest, 18 Pat. Off. Gaz. 597; Cornell v. 
D. & B. Brewing Co., 11 Pat. Off. Gaz. 331 ; 7 Biss. 346; 2 
Bann. & A. Pat. Cas. 514. 

A patent for an improvement embraces nothing more than the 
improvement described and claimed as new ; any one who after
ward discovers a method of accomplishing the same object, sub
stantially and essentially differing ft·om the one described, has a 
right to n!'ie it. O'Reilly v. Morse, 15 Dolo. 62, 119. 

If an invention is only an impt·ovoment on a known machine, the 
patentee cannot treat another as an inft·inger who has improved the 
original machine by using a different form or combination perform
ing the same functions. l\IcCormick v. Talcott, 20 IIow. 403. 

\Vhero a party having ma<le application for a p:.tent for certain 
impro\·ements, aftenvard, with his claim still on tile, makes appli
cat.ion for another but distinct improvement, but docs not in such 
socotHI application claim it as original, the description in such sec
om] application, and nott-r.:laim of it there, is not a dedication of tho 
first invention to the public. Suffolk County v. I-byden, 3 Wall. 
3] 5. 

\\'hen several patents are issued for improvement!:& upon the 
sanH' general structure, each patentee is Iial)le to all prior patentees 
to thP extent to which he adopts theit· impr·ovcments. \Varth v. 
Bl'Owning, 17 Pt1t. O.ff: Gaz. 024; 5 Bann. £!7 A. Pat. Cas. 341. 

Although improvement;; may he made in thL· separate devicl's 
,.,,n-:tituting a combination, which improvements may be the propL·t· 
~nltj<'ct of a patent, yet if the combination made by the dcfendaut 
cuthr;lces arH1 shows the elements of the plaiutiff's invention, oper
ating snbstautially in the same mannet· to pt·oducc the same result~, 
it must lw tt'C'aterl as an infringement.. Hat·tsho•·n v. Shorey, 9 
D t ()'It}' (-, - ~r~~ J. a . 'd/• rO.:.. ,,.._ r>. 

An improvement in the const1'11ction of a portion of a patented 
mechanism, hy which it pt'l'forms an adrlitiot!al fuuction to that in 
tlu• ol'iginal invention, does not justify the use of the original inven
tion. Not· t!ol's the fact that som!' of the devier•s of the combina
tion arc old defeat the validity of i.Jw patent. Stmhritlge v. I~ind
say, 2 Fed. Rep'r, 692 ; 18 Pat O.If: Ga;.., 62 ; Bann. J; A. Pat. 
Cas. 411. 
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A patent for a mere improvement if hunted in its scope to .the 
method of arrangement of devices described and claimed in it as 
new, is not infringed by the use of substituted devices, ditfer(•nt in 
character and dissimilar in fm·m, although they may perform some 
of the functions of the patented devices, or may effect the same 
general result. Dyer v. Nationai Hod Elevating Co., 24 Fed. Rep'r. 
182. 

Letters patent for an improvement on a patented invention can
not be declared void hecausc they include such patented invention. 
And a party who is infringing both the improvernt•nL and the origi
nal inn•.1tion cannot set up the existence of the first patent as an 
excuse fm infringing the improvement. Cantrell v. \Vallick, 117 
l r s ow• .- • J.:. • L 01. 

A patent for an improvement can not be so extended as to in
clude the older process of the art of the process or science. Globe· 
Nail Co. v. Superior Nail Co., 27 Feel. Rep'r, 450. 

\Vhe1·e the•·e are a number of devices, all acting substantially 
upon the same principle, and a patent is granted for a device which 
has, in addition to the clement:; common to all, a ·special feature 
l"'s~P~sPd hy it alone, thl.l patent can be upheld so as to protect such 
:-peci:d feature ; but it cannot be so construed as to include other 
machines which are mere adaptations Ol' simplifications of other 
older devices. l\Iontross ·v. Bullard, 27 Feel. Rep'r, 64. 

1 7'5. To a Combination. 

To constitute an infringement of a p:itent for a combination of 
• 

several elemP.nts, the defendant must 11ave usetl all the elements of 
lhe combination. If he has used some of them only, omitting one 
or more, without substituting any equivalent therefo1·, there is no· 
inf1·ingement. J>routy v. Ruggles, I G Pet. :l:JO ; aff'g I Stm·y, 
568 ; Stimpson v. BaltimoJ'l' & Sus<piChanna R. R. Uo., 1 o. IlO'i''· 
:l29 ; Brooks ?J, Fiske, lfi IIun•. 210; l\IcCormick v. Talcot-t, 20 

limo. 402 ; Eames v. Godfn·y, 1 1Vltll. 78 ; Barrett v. Hali, I 
11/a.~. 447 ; l\Ioody ·v. Fiske, :! Nas. 112 ; Howe v. Abbott, 2 Stm·y, 
I !lO ; Aiken v. Bemis, 3 lVoodb. & Ill. 34R ; Gorham 1.•. l\fixtPJ', 1 
Am. L. J. J·r. S. 543 ; 19 /Iunt J.ller. J.1Jag. 290 ; 5 West . .L .• r. 
525 ; Evans v. Eaton, Pet. C. Ct. 322 ; Gray v. James, I d. 394 ;. 
Brooks v. Bicknell, 4 McLean, 70; 3 lVest. L. J. 109 ; Root v. 
Ball 4 McLean, 177 ; Parker v. Haworth, ld. 370 ; McCormick 

' 

• 
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v. 1\Ianny, 6 McLem,, 530; 4 Am. L. Re,q. 277; Pitts v. "remple, 
6 JlfcLean, 558 ; lt'ay v. Allen, 24 Fed. Rep'r, 804 ; :32 .Pat. Ojf: 
Gaz. 13115; adhered to on rl'lwaring, 25 Pat. Ojf: Gaz. 201. And 
see Foster v. l\Ioot't', I Curt. 270; Sands v. Wardell, 3 Olijf: 277; 
Htorrs v. Howe, .J. Ulftf: :!88 ; 10 l'at. O,tf: Gaz. 421; 2 Rann. J; 
A. Pat. Ua.~. 4:1 I ; Sauford v . .Mt'1'1'im:w Hat Co., I o Pat. O,tf: Gaz. 
466; Goulcl v. Spicers, 20 Ferl. Rep'1·, a 17; ~lallt>~HII "· CaiiH·, I j 
.Fed. Rep' r, 525 ; Huggins v. Ilu hLy, :! m!.~t. L. Jlont/,. a.J. i; 
Howe v. Neemes, IR]ibd. Rep'r, 40; Saladee t•. lt:Lcilw \\'agon, &o. 
·Uo., 20 Ji'ed. R~p'r, 686; ~7 Pat. Ojf: Gaz. J I :Ia; Ho\·ey "· lll•nry, 
:l ·west. L. J. 153 ; "\Vestlake v. Carter, 4 Pat. Ojf: (/az. u:l6 ; 6 
Fish. Pat. Cas. 5l!J. 

\Yht•t"L', in an action for an infringement of a palt·ut for an 
iuvcntion, which, as claimed in the patent, llOIIsisl.s of ~un•ml cle
mentH in combiuation, the defendant shows thai, iu his attidu one 
of tlw c!L•rnt·uts cl:timed by the plaintiff is not used, the plaintiff 
will not he aliowe,J to avoid that dt!fcnse hy settiug up that :-.ueh 
element is immaterial. Vance v. Campbell, 1 Hlacl.:, 421; rcv'g 1 

Fi.<!t. Pat. Cas. 483. 
\Vhet·c a patent is 1llade up of several constituent steps of 

which the patente<~ is uot till' invC'ntor, he has no claim to the con
stituents singly ; his patent ouly Mecures him tlwi1· use when 
anaugeu in the JH'occss. 1\Iowt·y v. Whitney, 14 lVall. 620. 

If the subsequent combination is new, 01' if the iug1·edieut substi
tuted fo1· the oue withdmwu is a newly rliscovered one, or even an 
old one pcrfol'lning some new function, and was not known at the 
<late of the patent as a proper suhstitute for the iug1·cdit•ut with
,Jrawu, thct·e is no iuf1·iugement; fo1· a new comhinatiou, OJ' a newlv 

• 
discovt•re<l iugredient substituted for the one omittt•<l, o1· t~veu :t!l 

old otw performiug a new function not kuown at tlw clat•l of tlw 
patent as a proper 1mhstitute for the oue withdmwu, is not an 
t•quivalcnt fot· tlw ingref]ient omittt•d. wilhin thl' 1111·auing of the 
patent law. l<'ul!t•t· ·tJ. Heulzcr, 94 U. S. !W!l; I JJ,Iitll. ,(;A. Pat. 
(}as. b!!U ; :-:ieymou1· v. Osborne, I I ll"t~lt . . ; I G. 

"\Vhe1·e the thiug patented is an cui in· I y, cousistiug of a ~-><•pa1·ate 
device, or of a single combinat.iou of old 1'!1'illf'llts incapabl11 of divi
sion or separate use, a defense on tlw gt·uull<l of want of novelty 
cannot be established by proving that a part of the entit·e invention 
is found in one prior patent, priutcd publication or machin<•, and 
anot.hm· part in another, and llo on iudctiuitcly, anu from tlw' whole 
-or any given numbc1' allowing the court to determine the isRue of 

• 



• 
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novt>lty adversely to the compbinant. Common justice forbids 
uuch a defense, as it would work a virtual repeal of so much of tha 
patent net as gives to inventors tho right to a patent consisting of 
old elements, whero the combination itself is now and produces a 
new and useful result. New elements in such a patent are not 
required, and if such a defense were allowed, not one patent of the 
kind .in a thousand of modern datP. could he hekt valid. Nor is 8Uch 
a defense consistent with the regulations enacted by Congt·ess in 
rcspeot to t.he proeedure in litigations in respect to patent rights. 
Park~ v. Booth, 102 U. fi. 96; n1I'g 1 .li'lippin, 281; 1 Bann. &; A. 
Pat. Cas. 225. 

A patent for a combination is not infringed by using one part 
of it combined with other devices substantially diffct'lmt from those 
described in the patent, in form or mode of armngement and com
bination with the other parts. 1\lcMurray v. l\Iallory, 111 U. 
B. 97. 

A patent for a combination is not infringed by a usc of one ele
ment in the combination unless it be used in connection with me
ehanical equivalents l.::u\~Wn when the patent was gt·anted,"8ubsti
tuted for the omitted element. Rowell v. Lindsay, 1 13 U. S. 97; 
Voss L'. Fisher, Id. 213. S. P., Schillengcr v. Ct·anford, 2 Gent . 
Rep'r, 080. 

• 

A suiJOrdinate device is not an·" clement," within the rule which 
requires the use of all the elements of a combination to constitute 

• 
an inft-ingmnent. Smith v. Fay, 6 Pislt. Pat. Gas. 446. 

If a substance was not known as a substitute for a cert.ain ele
rnt•ut. in a combination, at the time of the invention of the comuina-
1 i .. n, the use of it in lieu of that elemcut is not an infringement.. 
Col:!atc v. Law 'l'el. Co., 5 Bwm. d) A. Pat. Gas. 437. ·-

If the patentee names a ~peettic matel'ial for one element of hi~ 
com hi nation, using· another material for that element is not an 
iuft·ingement. Hanis v. Allen, 15 Fed. Rep'1·, 106. 

'l'hc improvement of one elcnwnt. of a combination does no~ give 
the t•ight to nse 01· appropriate the original combirw.tion. Stnin
t.horp v. Humiston, 4 Fil.sl• .• 107; Converse v. Cannon, 2 1Voods, 'i; 
9 Pat. O.lf: Gaz. 105. 

If the defendant bas merely substituted an equivalent for one 
of the clements of the patented combination, he infringes it, 
although his combination includcl:l other functions and produces 
otht•r effects not attainable by the patented combination. Sarven 
v. Hall, 5 PM., 415; 9 Blatclif. 524; 1 .Pat. Ojf: Gaz. 437; Whee· 

• 
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ler v. Clipper Co., 6 .Fish. 1 ; 10 Blatchj: 181 ; 2 Pat. Off. Gaz. 
442. 

If the defendant has a patent for a combination which coutains 
as one of its clements the principle embodied in the complainant's 

· patent, it is an inf1·ingement. Clevelantl v. Towle, S Fis!t. Pat. 
Cas. 525. 

A combination is patentable only when the several clements of 
wl1ich it is composed produce by their joint action a new and use
Jnlrcsult, Ol' an old rcsuit in a cheaper or otherwise more advan
.tageous way. Stephenson v. Brooklyn Cross-Town Railroad Com
pany, 114 V: S. 14!1; i) Sup. Ct. Rep'1·, 781. 

Where a deft•nllant, in constructing his machine, omits entirely 
one of the ing1·cdients of t]J(J plaintitl"s combination, without sub· 
3tituting another, he docs not infringe ; nor tlol•s he inf1·inge in 
case he substitutes another in place of the one omitted, which per
forms a different function, or which is new, or which, though old, 
was not known, at the date of the plaintiff's invention, as a proper 
substitute for the omitted ing1·edient. Gould v. H.ccs, 15 Wall. 
187. 

Inasmuch as a coml,ination of old clements is only au impl'Ove
mcnt upon what was before known, and without the new comlJina
tion the whole would have bC'en the property of the public, when 
such a combination is patented, i~ is inf1·inged by every subsequent 
combination of the same ell•ments as those which compose it ; and 
no subsequent combination is substantially di~erent from the pat
ented one, merely because it 11 <'.Sin a single device different from 

• 

one of its elements, proviii,'u such substituted. devk? was at the 
.date of the patent a well-known su Lo5titute for the omitted Oil!'. 

Sands v. Wardell, 3 C'lUf: '277. 
'\Vhcre all the elements of a machine are old, and the im·~ntiou 

consists solely in the combination, by which a new and useful result 
is effected, as compared with the old machine on which the impron·
mcnt is made, no one can be held as an in !'ringer who does not use 
all of the elements of the new combination. But if dcfend:mt uses 
the same eleracuts in substantially the same way and so as to pro• 
duce substantially the same result, he is liable. Roberts v. Harn· 
den, 2 ClijJ: 500. 

Although one person has patented a combination, which, how· 
ever, turns out to be useless, if another adds to the combination 
another element, and thereby makes the whole practically useful, 
.the person who adds this last element is not an infringer, but is 
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.entitled to use, not merely his improvement, requiring fir1:1t a 
license to use the former combination, but he may use tho whole. 
Hohertson v. Hill, 4 Pat. Off. Gaz. 132 ; 6 Fish. Pat. Oa.~. 46ti. · 

A patent for a mere combination of three distinct devices is not 
infringed by the use of only two of such devices without the other, 
if there is a substrmtial difference between the two machines. 
Rich ·v. Close, 8 Elate/if. 41 ; 4 FisT~. J'at. Gas. 279. 

If a patent. is for a mere arrangement or combination of old 
devices to produce a somewhat better result in a known art, the 
~:~uhstitution of a new element, not known at the date of the patent, 
may avoid infringement. American Bell Telephone Co. v. Spen
cer, 8 Fed. Rep'r, 509 ; 20 Pat. Ojf: Gaz. 299. 

'l'he use of a worthless patented combination, in connection 
with a new element t:.at renders the whole useful, cannot be pun
ished as an infringement of the patent for the worthless combina
tion. Bliss v. Bl'ooklyn, 6 Fish. Pat. Oas. 289. 

Where a })atented invention is merely a combination subordi
nate to pre-existing devices and has been limited to snch sub-com
bination by t11e language of the claim, the patentt•e cannot success
fully insist that be is entitlcll to cover by linch claim the pre-exist
ing deviceR ; and this is true where one of the joint inventors of the 
junior invention is also the inventor of the senior inventions. The 
Hopkins, &c. :i\Iannf. Co. v. Corbin, 14 Blatclif. 30G. 

A patl'llt for a combiuation of new elemcuts with old may secure 
the new eh·mentll by themselves as well as the combination. Ameri
can Diamond Rock Boring Co. v. Sutherland Falls ::iiarblc Co., 2 
Fed. Rep'r, 353 ; 18 Blatc!lj: 148; 10 Rep'r, 0 ; 5 Bwm. d'J A. Pat. 
Oas. a4 7. · 

\\'here a patent for a combination ·of known parts is not in
fringed by the use of any number of the parts lc:-;s than the whole, 
yt>t if some of the parts are new, the like use of such part!:', though 
wil.h tlifferent deviecs from the rest of the combination, is an in
fringcnwnt to that extent. Sharp v. 'l'ifft, 2 Iilxl. Rep'r, G07 ; 18 
/Jlatc!tf 132 ; 17 Pat. OJ!: Gaz. 1282 ; 5 Bann. & A. Pat. Oas. 

' 

Complainant filed a bill for infringement of a patent for a com
bination against one who had erected a machine containing all the 
(.HUts of the patented combination but one. After the filing of the 
bill this latter part was added. It was held that the bill must be 
dismissed, as there was proof that this part was not a necessary 
incident to the machine, and that its use was not contemplateil at 
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the time of the constructi011 of the machine. l\laynard v. Pawlmg,. 
3 .lf'ecl. Rep'r, 711 ; 18 Pat. Ojf: Gaz. 2,!4 ; 5 Bann. &; A. Pat~ 

. Cas. 551. 
• 

If a patented combination of numerous parts includes in it other 
new and useful combinations of less of the parts, the patentee is 
t•ntitled to the exelnsive use of the lesseJ' combinations as well as 
the excilll'iive use of the whole. Holly v. Vergennes l\lachine Co., 
4 J.i'ed. Rtp'1·, 74; 18 Blatcll,j: :127; 18 Pat. OJ!: Gaz. 1177. 

Using a part of a patented combination is an infringt·ment, if 
that part is st•pamhh~ :wd was new and patentable to the inventor. 
Adair v. 'l'haye•·, 4 Fed. Rep'r, 441 ; 17 Blatclif. 4H8 ; !) Rep'r, 
401; 4 Bann. cf: A. Pat. Cas. 118. 

A eomhinatiou fo1· a frnit·p•·eseJ·ving jar, all the elements of 
which, t•xcept a· <leviet~ to st•curc more effectual sealing arc old, is a 
new and o1·iginal invention. If all the essential elements of the 
combination h:we not hL·en heforc emhoclieu and Pmployed together, 
it is to be taken as original. l\lcCulley v. Cunningham, 3 Pittsb. 
366. . 

'l'he dements of a ~omhination being old per se, the es~ence of 
tlJC invention consists in tlw Iwvelty of their combination and its 
adaptation to the u~e for which it is intemled ; and its inf•·inge
ment will consist in the nHe of a machine substantially embodying 
the combination in its entirety for the same purpose. Smith v. 
:Marshall, I 0 Pat. Ojf: Gaz. 375; 2 Ba1m. & A. Pat. Crts. 371. 

A distinct claun for each of the constituents of a combination 
of old elements will not protect such combination where there has 
hPen no specific claim for the same. Delaware Coal, &c. Co. v. 
l'a<.:ke•·, I Fed. Jt,•p'1·, 851 ; 24 Pat. 0.11: Gw:. 1273 ; 5 Bwlll. & A. 
Pat. C'us. 206. 

Any new combi11ation of old ingredients is patE;ntable when any 
new, useful results follow ; but the mm·e excJ·cise of judgment or 
mechanical ~kill in selecting a few ingredients f1·om a larger nnm· 
b:!J' all'(mtly known and Rpecitil•d i•1 prio1· patents is not an invention. 
'Veiling v. Crane, 14 Fed. Rcp'1·, 571 ; 23 Pat. Off. Gaz. lt!!l. 

It is not essential to a patentable combination that the several 
uevices or dements shonlu co-act upon each other, provide<l all co· 
operate. Stutz v. Al'lllstrong, 20 Fed. Rep'r, 843 ; 28 Pat. Ojf: 
Gaz. 3U7. 

The manufacture and sale by a defendan~ of stove-pipes, elbows, 
valves an<l the like app:u·atns, such as aro used and which are in
tendNl to be used in a patented comhi:wtion of such mticles witb 
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otl1ers not manufactured anti sold by the defendant, "but which may 
be and are used in other combinations, do not ne.cessarily infringe 
the patent for the particular combination. Millner v. Schofield; 4 
Hugltes, 258. 

A patent claiming combinations separate in their nature but 
cn.pable, if desired, of separate use, was held not to be a unit, and 
usc of all the parts was adjudged not necet~sn.ry to constitute an 
infringement. Dcusmorc v. Schofield, 4 Fislt. Pat. Cas. 148. 

No on<• inft·iuges a patent for a eombiuation who docs not em
ploy all the iugrcdicuts of the combination ; but if be employs all 
the iugrc1licuts, Ol' adopts mere formal altc1·ations, or substitutes 
for one iugJ•edicnt anothcl' which was well known at the date of 
the patent as a propel' sub::~titutc for the one withdrawn, and whiclJ 
performs substantially the same function as the one withdrawn, lu 
does infringe. King v. Louisville Cement Co., 4 Pat. Off. Gw. 
181; G Ji'islt. Pat. Cas. 3:~G. 

If the patent is for a combination, and on that a recovery l'l 

sought, the complainant may recover for the clement that he lw.s 
added. Ingels v. 1\Iast, 1 Flippin, 424 ; 2 Bann. & A. Pat. 
Cas. 24. 

"Where the invention consists not only in the combination, but 
in tlw impl'ovement of seYeral of the parts of the combination, the 
violation of one of thcil' is an infringement for which an action will 
lie. Parker v. Haworth, 4 lllcLcan, 370 . 
• 

If the whole of the combination be taken, though something he 
added, ~;till it is nn iufringcmcnt. Pitts v. 'V cmple, 6 ... 71/cLean, 
558. 

A patent for a combination of known parts is not infringed hy 
the usc of any number of' the parts less than the whole ; or by the 
substitution of a new clement, or of one that performs a substan
tially tlifferent function ; or hy the substitution of an old element 
not known at the date of the patent as a proper sul.Jstitutc for the 
omitted ing1·cdient ; or by a new combination of the existing elc
mcnt~ of the }>atcnted combination. A combination must he.main
tained as an entirety, and no one SC}J:J.J"ate cle .. ment can he rt•ga:·ded 
as the distmctivc and essential feature of t.be invention. Howell 
v. J.,indsay, u Fed. Rep'r, 290 ; 10 Biss. 217; 17 Pat. O.tf: Gaz. 
1565. 

A patent for the combination of old parts is not infringed Ly a 
different comhinntion of the ~ame prLI"ts to produce tl.e re~ult. 

Pattee v. J\Ioline Plow Cu., !l rhl. Rep'r, 821 ; 10 Biss. 377 ; 22. 

II.--17 

• 
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Pat. Off. Gaz. 173 ; ',y ashbu1·n, &c. l\Ianuf. Oo. v. Gri,Jsche, 16 
J.ted. Rep'r, 660 ; 5 .11lc Crary, 246. 

A patent fo1· a combination of mechanical devices is not 
infriuged by the use of a mem element of the combination pre
viously well kuown. Underwood v. 'Varren, 2-! Ji'ed. Rcp'r, lti:!. 

Ul:liug one of the important pa1·ts of a combination umy be a!t 

infringement of a patent for the combination. .;\!at thews 'V. t:itw" 
genherg, 15 Rt'p';·, :-:tH. 

\Vhere old th,viees are brought togotlwl' to co'O(H!J'atu in ('l'odJw· 
ing n. result which has nut been produced lwfol'C by the sallie elL•· 
lllL•nts, tltu invl,lltion is patentaule although the same result may 
lta\"c lw'en produced Ldoru by some of tho elements of the combin
ation ;,cting with other~, but in a substantially Jifi'cront way. 
H·H· v. Knap, 27 F'etl. Rep'r, 20J. 

!11 patL,Jts for combiuations of mechanisms, limitations and pl'O
vise> imposed upon the in\'lmtur are toLe strictly constl·ued. 'l'he 
production of an old result Ly a more effective combination of old 
elements, by one patentee, will uot prevent another patentee from 
making new comLiuatious ol' :mch clements to produce the same 
result, if tho latter docs uot usc the combination of parts claimed 
in the first patent. ot:s Bros. l\lanuf. Co. 'Vo OranG Bros. l\lauuf. 
Oo., 27 Ji'ed. Rep'r, 550 . 

.A device is patentable although the elements are old, if the com
bination is new, and produces a now and useful resuit, an<l if to 
lH'oduce it required more than mere mechanical skill. l\hy 'V. 

0 .uuty of Fond du J.ac, 27 Fvd. Rep'r, u91. 

A comLination of old elemcuts for a new purpose is D:J.tentable. 
Donoughe v. IIuLLard, 27 J.ihl. Re]J'1·, 742. 

A patent for au imJH'ovcd Laggage-ciH!ck holder, clainnug only 
a combinatiou which included flanges Lent over for holding the 
check securely, was lteld not infdngod Ly a device for the same 
purpose uaviug such flanges but no other element of the combina
tion. Abbott v. l:Ioole Manuf., &c. Oo., 31 Pat. Ojf: Gaz. 15u. 

'l'he claim of a specific device or comuination in a }Jatent, and 
the omission to claim other devices or combinations apparent on 
its face, are in law a dedication to tho pulJlic of that which is not 
claimed. Hill v. Couns. of Patents, 1 Oent. Rep'r, 01. 

In a patent fo1· a new and useful improvement in the mode of 
forming railP for railroad carriages, fo1· use in nities, &c., "whore 
it is desirable that the wheels of ordinary carriages should not be 
.~:;ubjeetcd to iujury 01' obstnwtiou," thu patentee claimed the em-

• 

• 

• 
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ployment of plates or rails having narrow grooves on each ~ide of 
the track for the flanges of the ca1· whel'ls to run in, by which they 
were adapted to thu unobstructed passing over them of the various 
kinds of comrno1; c:u·riages, snch rails being also snuk to a level 
with the s11l'fact! of the street. It was held that such patent coH
sisted of the comLinatiou of such gl'Ooves with the rail, on both 
sides of a railroad track, such combination bP.ing depressed to a 
plane conespouding with the street ; aml that the n~e by the 
defendant of a double iron rail, with a groove or intm·\·ai hetweL·n 
large enough for the flange of the wheel, placed on the imll'r ~hle 
of a CUI've, the ordinary flat iron rail being used on the l':\terior 
line of the same curve, and the whole con5tructed on the Aanw 
plane with the general track of the road, without regard to the con
vcnienee of can·iagcs to pas~ over it, was not an iufringemcnt of 
such comhiu:uion, it having used hut one clemeut of the phintifi's 
eomLinatiun. Stimpson v. Baltimore & Susquehanna R. H. Co., 10 
IIvw. 3~0, 340. 

In a patent for a combination, wii.h other elements, of heating 
pipl'S tleserihed in the specification as constructctl with tlexiblo 
tnbl·s, gum tubing Ol' suitable rock-joints, so as to permit the eleva
tion and lowering of the pipes without interfering with the eircn
lation of steam through them, the flexible joints arc distinguishing 
aml essential feattm:s of the construction of the pipes ; and a 

·machine without hinge joints is not an infriugement of the com-
bination. Sheetlcr v. Shannon, 25 Feel. Rt?p'1', 824. . 

• 

• 
• 

176. To et ComposUlon of .IJiattm'. 
• 

In a patent for an improvement in making "riction matches, the 
invention was not a eomponnd of new ingredients, hut was simply 
a new combination of materials bl'fore in nsc for that purpose, con
sisting of a composition formed of phosphorus with the earthy 
materia. and glutinous substance only, without chlorate of potash or 
other like objectionable ingret1icnts. It was held that ail)" person 
might mw any one or all the materials forming the composition, 
provided he did not usc them in the combination patented, or that 
any one might use them in combination with chlorate of potash, as 
they were furmel'ly nsed. But a more colorable difference or slight 
variation of such a combination will not exempt a person from the 
charge of infringement. Byam v. Eddy, 2 Blatclif. 521 ; 23 Vt. 
-666. 

• 

• 
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In an action for an infringement of a patent for a compound, if 
the defendants do not use the entire combination, but use another 
ingredicut p1·odnciug another result, they do not infringe. Smith 
v. :Murray, 27 Feel. Rep'r, GO. 

177. The Doctrhw o/ Equivalents, in General. 

In the :tdmini~tration of the p:tt<•nt law the substantial equiva
lent of a thing is deemed the ~:une as the thing itself. 'l'wo devices 
wllich 1wrfo'rm the same function in substantially the same way, allt1 
accomplish substantially the same result, are treated as the t;:Une, 
though they may iiifier in name or form. Machine Co. v . .l\lnrphy, 
!)j u. s. 120. 

'VIIl're all the elements of a machine arc old, the patentee can
uot invoke the doetrine of cqnimlt•nts to suppress all other improvt'
mcnts on the ol1l machine. Bnt he is an infringer who makes or 
vends tiJC patentl'd impron•nwnt with 110 other change than the 
employment, as a substitutl' for one of its clements, of a device well 
known in the state of the art to be such at the date of the in\'<'n
tion, nnd which any constructor :wquaintctl with the art would thl'n 
know how to employ. Such substitution of one well-known <·lc
ment for anotht•r is a mere colorable evasion of the patent. Union 
Sug:w Refinery v. l\.Iathil's~en, 3 ClUJ: G:lD ; 2 I.i'is!t. Pat. Uas. 
GOO. 

'fhc term "equivalent" has two meanings; the one relates to the 
results that are produced, and the other to tlw mechnnism by 
which those results arc producetl. Two things may he equiva
lent, that is, tlw one equivalent to the other as producing the ~:une 
l'esult when they arc not the same mechanical means. In (ltht•r 
words there may lw equivalents in the sense of }H'oducing till' 
same result, each of which is an intlepemlent matter of invention. 
J o]mson v. Root, 1 Fis!t. Pat. (Jus. :!51: BUI'dcn v. Corniug, Id. 4 ii. 

The action of the commis~imwr of patents, in requiriug a <lis
claimer of so much of the reisstwd patent as claimed in spt•cific 
te1·ms the use of a specified equivalent, is not conclusive upon com
plainants. The patentee, without describing equivalents, is cutitled 
to use equivaleuts and to tn•at the usc of equivalents Ly othcrH as 
an infriugemeut. Uniou Metallic Cartridge Co. v. United States 
Cartridge Co., 11 Pat. O.ft: Gaz. l 113. 

One substance docs not constitute the equivalent of the othl'l· 
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when each produces a different procl" ~t umler the same conuitions. 
Cl:lrke v. Johnson, 4 Fed. Rep'i·, 437; 18 Blatclif. 450; 18 Pat. 
O.tf: Gaz. 1276. 

The tlefentlant employeu the plaintiff~' patented process of 
treating t.ohacco, with the exception that he matle use of an 
cquivalt•nt for the gum amhic usetl by the plaintifTs t11 produce tho 
same effect as that rende1·etl Ly thl.l plaintiiTs' pl'Ocess. 'l'lli» wat! 
lteld an infringl•ment. Kimlmll v. Hess, 15 Fed. R(p'1·, :.HJ3 ; 15 
Rep'1·, 583; l!u l'at. Ojf: Ga:;. 107. 

l\lechanicalt•quivalents are not those lllCI'eiy which produce the 
same n•sult; a mechanical equivalent, as generally understood, is 
whe1·e one tkviee may he adopted instead of anothe1· to perform 
the known fund.ion of the latter, by a person skilled in the art, 
fl'Om his knowledge of the art. Smith v. l\Iarslw.ll, 10 Pat. Ojf: 
Gaz. :li5; 2 Bann. d) A. Pat. Cas. 371 ; J0hnson v. H.oot, 1 :Fis!t. 
Put. Gas. 351; Burden v. Corning, 2 Id. 477. 

Though the deft•ntlant's machine may he simpler, cheaper, and 
possibly better than the complainant's patented machine, yet if its 
chief etliciency arises from the use of equivalent~ to the complain· 
ant's patent, it is infringement. Odiorne v. Denney, 3 Bann. <(; A.. 
Pat. Oas. 287 ; 1 .l{ . • 7. L. J. 18a. 

\Vhere a person JH'ocm·es a patent for the building of a machine 
which produces certain novel allllnscful results by means of ccr· 
tain mechanical contrivances and appliauces, any application of 
known mechanical powers wh'.ch will protlnce such results, although 
different in form from the mums employed by the original paten· 
tel!, is a mechanical substitute and equivalent of thc- same. \Yilt 
v. Grier, 5 ]?eel. Rcp'1·, 450 ; 19 Pat. O.tf: Gaz. 427. ' 

A device is the (~qui valent of one that is patented, if it perfomHI 
substantially the same fuuction, in tlw same way, aut! pro(!U('l'S thu 
same result; though it may be of a diffl'l'l'llt fonn a11tl heal' a dif· 
fercnt name, its use will be an infringement. \V t•stlake v. Cat'ttur, 
4 Pat. O,tJ: Gaz. 579; u Ji'iN!t. Pat. Cas. 519. . 

evices are equivalents whl'll those skilll·d in the science or art 
know that one will prodm:e the ,;amu result as the other. 1\Iay v. 
County of Fond duLac, 27 Fed. Rcp'r, 691. 

One patent infringes anothe1· when the second device works out 
the same result as the first by substantially the same means, tu1ing 
equivalent parts to perform the functions pe1·fonncd by the ele· 
mcnts of the fil'tlt mechanism. Holiiday v. Covd, 27 Ji'ecl. Rep'r, 

' 
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21 'l : Conover v. Roach, 4 Fish. Pat. Oa<J. 12 ; 1\Ierriam v. Drake, 
• 

5 ld. 259; 9 Blatclif. :i3G, , 
A ro<l is the known equivalent of an endless chain in machinery, 

where it can be usctl foi· the same pnrposc anrl with like effect. 
Acc<m1iug to the principles of patent law, they arc not substantially 
different. Spain v. Gaml.Jic, 1 .J.l/ac.:lrtlt/11' Pat. Oas. 358. 

A contriv:mce which is used for the same genern.l purpose as a 
patented devicP, wl•ich performs the same kind of duties, or is 
applicable to the same object as t.he latter, will be regarded as its 
<•qui valent :uul is not patcntaiJie. Rc Nutting, 1 Jllac.A?·tlwr Pat. 
Cas. 4.i::i . 

The <loutrine of mechanical equivalent~ is lteld not applicable 
to a ease of allt•get1 infringPment where the inventors of eomplain
ant':; t1L•vice were uot the lirst to ::;how the ustJ of such a device for 
the particular purpose. Tobey Furniture Co. v. Colby, 26 Fed. 
Rcp'1·, 100; :n Pat. O.{f: Gaz. 12iu. 

17S . . Appl iced ion of the Doctrine of "Equivalents" to 
Combinctl ions. 

Bona .fida inventors of a combination arc as much entitled to 
cquiYall·nts as tho inventors of other patentable improvements ; by 
which is meant that a pat<•ntee in snch a case may substitute 
another ing1·edient for any one of the iugn•dieut.s of his invention, 
if the iug1·edient snbstitute<l performs tile ~amc funet1011 as the o:-w 
cmmit.t.ed in the patented combination, li<•IIc<•, it is cl<':tl' that an 
alteration in n. patented comlJiuation which men·ly :-ub~titntes 
:LIIother (old) ingrctlicnt f,•l' one of those in the UOlllOination, is :lll 
iufi·iuge11wnt, if t.hu sulJstit.ntc• merely pel'l'ol'lns the same function 
:mol wa~ well kuo\\'11, at t h" tlate of the patent, as a jii'O[ll'r snbsti· 
t11te for the omillt•ol i:•!::redient.. Goulll 'V Hces, 15 H'(tll. l~:i. S. 
1'., \V:ller l\ll't.<·l' Co. 1', De~pcr, 101 U. /3, 332 ; Imhauser v. 
llurkP, Ii.l. u-!i ; :::itor1·s L'. Howe, ·~ Olffl 388 ; 10 Pat. O,tf: Gaz. 
'!21 ; 2 JJann. & A. Pat. (/as. ·!~0 ; \Velhng v. Rubber Coated 
IIarne.<s Trimming Co., 7 Pat. O,tt: Gaz. GOG ; 2 Banu. J'; A. Pctt. 
Uas. 1 ; Dederick v. Cassell, !.l F'rA. Rep'r, 300 ; 27 Int. Rev. Bee. 
400 ; 20 Pat. O,tf. Gaz. 12:1:> ; King v. I .. ouisville Cement Co., 4 
Pat. O,tf: Grtz. lti L ; u li'is!t. Put. Cas. 3:16 ; Whittlesey v. Am~:~, 
13 .PI3d. Rcp'r, 803; 0 Biss. 225 ; 18 Pat. Ojf: Gaz. 35i ; 5 JJww. 
&i A. Pat. (/as. !Hi • 
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It is not n.l ways snllicient evidm'lcc that two com hi nations o[ 
elements are equivalent, to show that each clement of the cmnbina.
tion in one m:\y be regarded, nn•ier somo circnmstanct·~, as the 
ccptivalent of the cotTespomling element in the othct·, wh<'u tlw 
elements arc separately considered. If the mcchanicalt•omLiuations 
of the members of the two machines arc such that the action allll 
mode of operation differ in the two machines, then one is something 
more than a new mechaniCal equivalent for the other. Blake v. 
Hawson, :3 Biss. 7i ; :1 Pat. O.tt: Gaz. I ~2 ; G Plslt. Pat. 011s. H. 

\Vlwn a snhstitutc is used fot' one ingredient in a }':\tented com
lJination which has every pt·opcrty :tiHl pt•rfo:·ms e\·cry fmwt inn ~·f 
tlll' origiual in the eombiuation, it tlues nut eeaxe to l!ll au t•qniV!l· 
lent Leeau~,·, in :t•l•litiou, it dot•s sollll!thiug more :ulll l>ettt•r. 
Atlautie Uiant Pow•h!l' Co. v. Gollllyear, 1:3 J>at. O,{i: Gu.;. 4:3; 

Ad.uns c . . J olict ~[anuf. Co., 12 Pat. 0.0: Uw:. u:J. 
\\"hl'n·, by a claim in a patt•nt f()r au improvement in gmin 

drills, a !L'YI'I' or its e•1uivalt•nt as a meehanil'al iustrtlll.tellt was 
m:ulL• au e~~t·nti:d elcml'llt, it. was !tcld, that the liSP of tlw h11111a.n 
batH! instead of the lever was not a lllL'I'C l'ljllivall!llt eon:-tit 111 it;g au 
iufringt:ment, altlll)llgh in the patented machine the itand was 
applied to work tlw len·t·, Brown v. Davis, 116 [T. S. 2:17. 

A tlitl'cl'tmt arrangement of the p:uts of the Ht:Whiue frotn that 
of the complaiHant',:, :uHl prodnci11g a. different aml bl'ttcr l't•sult, 
is not an infringement. Habcman v. \Vhitman, 5 Banil. <i) A. 
Pat. Cas. 5~0. 

A patent for an "improveme11t in floating mowing machint•s," 
arrangctl atlll :alapted to eut wectls :\Jill grass under watet·, claimed 
only the combination of the oltl cutting device of a mowing 
machine with a boat to float upon the water, tmn~mitting motiou 
to the cutter by me:ms of a vibrating lever. It was lwld that the 
substitution of a vertical crank-shaft for stwh vibrating len·r, the 
shaft perfot·miug the ~amc functions as the lever :mu no other, 
and Leing a know11 eqnh·al~nL for the lever, was an infringement 
of the patent. Pipe~· v. ~IH:!dtl, ~G Fed. Rep'r, 151. ' 

A patent fot· a machine for washing bottles, which claimed the 
combinatiOn of a stationary water supply-pipe, a sleeve shaft. 
muuntetl upon and adapted to be revolved about said statiouary 
pipe, and a hrnsh Ol' scraper, with other devices, wa~ h·:ld to lH~ iu
fringctl by a machine with a. revolving supply pipe CO\'l•riug t ltl~ 
brush at its fonvard end anti joined at its reat· to the statiouary 

' • 

• 
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supply-pipe, these devices being fairly equivalents. Hoyt v. Slo-
cum, 26 F'ed. Rep'r, 329. . 

Patent g1·anted to \Val worth and Buschick, in 1867, for improve
ments in looms waslteld not infringed by a device which did not 
contain an important clement of the claim or :my equivalent there
for. Taft ·v. l:ltcm·e, 20 Pat. Ojj: Gaz. 1020. 

A patent fo1· an improvement in hammock!', claiming six eh·
mt:nts, was l1eld not infriuged by a hammock in whwh three of 
them Wt'l'\! not used. Travers ·v. Palmer, 2S, F'ed. lt13Jh•, 511 ; 

.:n Pat. (~ft: Gaz. :382. 
A patent for an improvement in wardrobe beilstc:uls, covering 

a device for an :tl'l'allgemcnt of folding doors, which used, tles
cribed, and specifically claimed three doOI'S, was !tdd not inf1·inged 
hy a device which accomplishet.l, substantially the same result, by 
the use of only two folding doo1·~. Tobey .Furniture Co. ·v. Colby, 
26 Fed. Rep'·r, 100 ; 34 Pat. O,tt: Gaz. 12';6, 

17!>. To Compositions of J.1fatter. 

'l'he substitution of a mere known equivalent in place of one 
element in a composi tiou of matter is an iufringement of a patent 
for such composition ; but where the patentee of a composition does 
not embrace equivalent~ in his claim, but confine~ himself to the 
specific ingredients or things, and exprcss!y exclmles all others, Ol' 
expressly excludes some Ol' one othe1·, a usc, in a similar combina
tion, of the thing disclaimed is no infl·ingcmcnt. \Vherc a patt•ut 
was for sawing matches in sheets, 60 a~ to leave them united at 
one erH.l, and then wrapping them in paper in a particuhu· manner, 
it was !teld that the patent was for the entire and complete mode 

• 

describeil, and was not iufriuged by putting up matches attached at 
one end, but not wmppeu in slips of paper. Byam v. Fal'l', 1 
Ourt. 2ll0 • 

. Patents are inf1·ingetl hy the substitution of chemical equiva
lents, as well as of mechanical equivalents ; even if in some respects 
they arc improvements 011 the original pi'Ocess patented. · 'l'o cou
stitutc an iufriugcment of a chemical p1·ocess, iL is not necessary 
that the stlLstitnted iugl'e«lient he the equivalent in eve1·y rcspt•ct, 
and fo1· every purpose, uf that in l'lace of which it is used ; it rnw>t 
only be an equivalent in t.he part.il'ula1· process, cout1·ilmting to 
produce the salllt' ('OIIl!"~~itinn of m:tll«'l', l1.\" ><llll..;fantially tl11• :-.illll.l 

• 

• 
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-chemical action. Thus a paste consis~ing of flour, salt, alum, and 
conosivc Httblimate, is infringed by a compound consisting of flour, 
chlot"ide of zino, alum, corrosive sublimate and oil of cloves ; and 
where the patentee of an improved paste used the chloride of 
sodium mainly for inm·casing the solubility of the antiseptic agent 
employed, and assisting in its diffusion through the mass of the 
paste, the use of the chlvride of zinc, which in the particular pro
cess pi'Oduced }H'actically the same result, was ltelcl to be an 
infringement. ·woodward v. Morrison, 1 Jiolmes, 124; 2 Pat. 
0.11: Gaz. 120; 5 FisA. Pat. Cas. 35'i. 

'l'he substitution in a patented mixture, of an ingredient which, 
although not precisely tho same in its action, produces .all the valua
ble and beneficial results attending that for which it was substituted, 
-nd in substantially the same manner, is an equivalent, and an in
fringt•mcnt of the patent. Atlantic Giant Powder Co. v. Mowbray, 
1 ~ Pat. O.ff: Guz. 560 ; 2 Ra1tn. d'; .A. Pat. Cas. 442 ; Knox v. 
Grt>at Western Quicksilver l\lining Co., 14 Pat. O.f. Gaz. 897; 6 
Saw!;er, 430 ; 7 Rrp'1·, 325 ; 4 .Bann. ((; A. Pat. Cas. 25. 

'Vhure tl1c ingredients in a compound arc the same, and the 
change is merely in the mode of combining them, or therJ is a 
substitute of one ingredient having the same qualities and produc
ing the s::tnll' re~mlt, there is an infringement. All on v. Hunter, 6-
McLcan, 30:J, 313. 

~elling materials in <hy packages with printed directions where
by an article or effeot can bo produced essentially similar to that 
t:\O\'UI'l''l hy a patc•nt, infringes such patent. Alabastine Co. v. 
P.1yne, '1i .Fed. Rcp'-r, 55!i. 

• 

lSO. Riyltls of Pm·clwser of a Specific ATt£cle from the 
Patentee or Ids Licem;ee. 

Fot· "Rev. Stat. § 48~0, seeming this right, sec ante, 135. 

By 1 he sale of t\ patented maehine, it becomes the property of 
the pur·ehascr·, and is no longer· protected by the p:ltt•nt laws. The 
put·ehaser may uso it, t'(•pail· it, improvt! it, &e., in the s:m10 manner 
as any other chattel belonging to him. Chaffee v. Boston Belting 
" ,.,,., 1'' 'O '>I'" vO., _.,.. ~Ol • - 1. 

lJ~e of an invt•ntion with knowiNlgc a!Hl without prohibition of 
an im·entoi·, lJcfore :tllpli!:ation, <'ntitlt•s the person so using to con
tinue tho t\Sl.' after tho patent has been granted. 1.\IcClurg v. 
Kingsland, 1 Hoto. 202 ; 17 Pet. 228 

• 

• 

• 
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Hepairmg partial injuries, whether they occur from acoident o~ 
wear, is only refitting a machine for use. Atld it is no more than 
that, though it shall he a replacement· of an essential part of a 
combination. But if a patented machine as a whnle should happen 
to be broken so that its parts could not be re-adjustecl, or be so 
much worn as to he useless, a purchaser cannot m~ke or replace 
it hy anothm·, but must buy a new one. To do either would be 
rcco11stnwtion. 'Vilson v. Stimson, 9 How. JOO, 124. 

Thus the right to replace the cutters in VVoodworth's planing 
m:whine was held to vest in a purchaser; as the use of the machine 
clqwnc1H upon the replacement of such cutters, and as a machine 
will last several yem·s, whereas the cutters must be replaced evet·y 
sixty or tlinety days. Ib. 

A grant of a right, by a patentee, to make and use a patented 
machine within a term for which it has been granted, will give the 
purchasPr of machines from such gmntee the right to use the intli
vidnal m:whine as long as t.hc machine itself lasts ; nor will this 
right to me a machine cease because an extension of the patent, 
not provi<1t•c1 for when the patentee made his grant, has since been 
allowed, and the machine sold has lasted and is used by the pur· 
cl1aser within tlw term of the time covered bv this extcnsi;m . • 
Bloomer v. 1\lillinger, 1 1Vall. 340. S. P., Bloomer v. Stolley, 5 
JllcLecm, 158 ; s ·west. L. J. 158. 

A patented article, when rightfully bought, may be used any-
where. Hobbie v. Smitl1, 27 Fed. Rep'r, 656. · 

'Yherc a patcnte1~ has af'signed his right to manufacture, sell 
anc1usc within a limit(•d district an instrument, macl1ine or otlwJ' 
manufacturecl proclnet, a purchaser of such instrument or maehitH', 
when rightfully bought., within the lH'PSCI'ibed limits, acquires hy 
such purchase the right to use it anywhere, witltout rcferenee to 
other assignments of territorialrigJ.ts hy the same patentee. The 
right to the usc of such machines or instruments stands Oll a ditFcr
ent ground from the right to make and sell them, and inheres in 
the nature of a contract. of purc!Jase, whicl1 carries no implied lim
itation of the right of use within a given localit.y. 'l'he a~signce, 
for a limitt!d distl'ict, of a patent fo1· an improvement in cotlins, 
made and sold witltin the district, coffins containing the patented 
impl'ovemeuts; it was held, that the purchaser of a coffin could put 
it to use in an iutcnneut anywhere. He was not restricted to nsc 
within the dist•·ict designated in the assignment. Adams v. Burke, 
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17 ll'all. 453. S. P., l\IcKay v. Wooster, 6 Am. L. T. Rep. 16!l ; 
3 Pat. O.tJ: Gaz. 441 ; 2 Sawyer, 37a ; 6 Fislt. Pat. Cas. 375. · 

The a::;signce of a particulm· tel'l'it.ory may sell within that ter
ritory, although he knowR the article is to he used in the tc'l'l'itory 
of another assignee. Hobhie v. Smith, 27 Fed. Rep'1·, 656. 

To entitle the ptu•chaser of n. machine to the lJetwfits of the act 
of 1830, § 7, he must be one who has used the invention befor4il 
the application for a patent hy license ft·om the inventor himself, 
an1lttot a fr:uululent purchaset·, ot• a purcha~l'l' ft·om a wrong-doer, 
without. tlw knowlL·!lge or against the will of the inventor. Pier
son 'l!. Eagle Screw Cu., 3 St01'!J, 402. 

\VhL•tt a pa:cntee has himself constructed a machine, and ,;old 
it. wit.hunt any eonc1itions, or has authorized another to constrnot, 
sell ana tll'lh·et· it., or to construct and use aml operate it without 
any eo1111itiom:, and the consideration has been paid to him for the 
thing paten tell, the rule is well l!staulished that the patentee mtwt 
lw nndcrstoo<l to havo }J:trtecl to that extent with all hi~:~ exclu-
si \'e right., :uul that he ceases to have any interc;:t whatever in the 
patented machine ~o sold antl tlelivered, or authorized to Lc con
stmcted anti operated. \Vhen such circumstances np1w:w, the 
owner of the machine, whether he built it or purchased it, if he has 
also ncquin·d tho right to nsc and operate it during the continunn·•c 
of the patent, may continue to use it until it is wom out, in sph<l , 
of any aml every extension subseqm,ntly obtained by the patt.mtcc 
or his assigns. "rooster ~'· Seidenberg, 13 Blatclif. 88 ; 10 Pat. 
0.({: Gaz. 244. Sec, also, "\Voo!iter v. 'l'aylor, 12 Blatcl~f. 384; 8 
Pat. O.ff: Gaz. GH. 

If one has a right. to a patented ma.chine, and to the use of it, 
he has a right to work it himself, or by his servants, or to lense it 
out to any other pL•rson. Rm1t.gen v. Kanowrs, 1 1Vash. 1G8. 

An agreement between the patentee and his licensees, that the 
latter will not manufacture eertnin articles, cannot prevent third 
persons, who purchase fl'Um the licensees artieles which they are 
authorized to make :md sell, from afterward converting t]Jem iuto· 
the prohibited artieles. The public cannot be compelled to notice 
or n•g:.ml agreements between the patentee and his licenscP~ ns to 
the limitation of tltc usc of the article nw,<lc by them. Such n eon
trivance to destroy competition may be valid, hut the covcu:wL 
binds only the parties to it. If a stranger purchase the prolluct 
from one licensed to use the }lrocess, he need look no further, and 
may use it for his own purposes, without inquiring for or regard-
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ing any private agreement of licensees not to compete with one 
another. Metropolitan ·w ushing l\J achine Co. v. Er.rle, 2 Fi.~h. Pat. 
~&203, . 

Buying and using a second time alticles stamped "licensed to 
use once only," awl sold to <ldenuants' veiH1or upon that expn~s!:! 

cotH1ition, ludd an infringement. Amm·iean Cotton Tie Supply Co. 
v. Bullard, 17 !Jl<ttcl1j: IUO; 1 i Pat. O.tt: Ga.;. 38t:! ; !) Rt'p•,., 7u; 

4 Bann . . (f; A. Pat. Oas. 5~0: S:-.mc v. :::iinunons, 106 U. 8. 8!}, 

181. Rights of Pnrchctser from an Infringer 

The purchaser of a mauufaetm·e<l article mrulc in violation of a 
patent of a thil·d person, but without any connl'etion ou the part of 
such purchase!' wtt.h the manufacturer cxcL•pt as a ptu·ehit~-:Wt', will 
not make the l>:trtv hn,·i~~<r rruilty of an infrin•··t·mt•ut of tht· riu·ht~> J J ~0 ~ . e. 

of the patcutt•c, as h:wiug used the patl•ntet1 inn•ntion. Thus, in 
general, a contract to buy all tho pro1hwt of a p:tLL·nted maehine, 
during a cm'tain period, does not render the p:m:haser liable to an 
:1ction of inft·ingcmcnt. for the use of the machine on which it is 
made. Otherwise, if such contraet is only :t eoloraiJlc pun~lmse of 
the products, and is in reality a hiring of the maehine. Keplinger 
v. De Young, 10 1 Vlwat. :158, 

Purchasers of an article mannfacturcll by infringers of a pat
ented machine, are not lial>le as inftoingers. Goodyear v. Railroad, 
2 TJ!(tll. Jr. 35u ; 1 .FisA. Pat. Oa.s. 02n ; Anon., a lVest. L. J. 144; 

Dlanchard's Gun-stock 'l'urning Factot-y v . • Jacobs, 2 Blatcbf. 69. 
The sale of the products of a patentell machine is not an in

fringement. The products cannot be reached except in the bands 
of some one in some manner conneetctl with the use of the patented 
machine. Boycl v. l\Ici\lpinc, !3 J.llcLean, 427; Gootlycn.r v. Rail
road, 2 Wall. ,Ji·. :35() ; l Fish. Pat. Oas. 020. 

\Vben a patL·ntce recovers from an infringing manufacturer full 
damages an<l protits on account of the infringement, the purchaser 
from the manufacturer, who is a user of the Jonachiue, will he pro
te0ted in such use against a suit for infringement, as he would be 
if he were a licensee from the patentee. But this could only be 
held on a clear showing that tho purchaser was using tho same pat
ented machine or instrument as that involved in the suit between 
tho pateutee and the infringing manufacturer, and that the user 
was a vendee of such manufacturer. Probably, it must furthm• 

• 
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appear that the patentee's claim to profits and <1amages against the 
manufacturer has beun actually paid. and satisfied. Allis v. Stowl;lll, 
16 Feel. Rep'r, 783. 

• 

An agreement between owners of a patent and infl'ingers, by 
which the former release to the latter all cl:l.ims against them by 
reason of the manufacture and sale of the patented article, and 
also all claims against all other persons who had pnrclmscd or sol'l 
the same article when manufactured by the infringers, makes pur
chasers from the inft·ingcrs lawful owners of the articles so pur
chased; and a re-sale by them of snch :wticles is not :m infringement. 
Alabastine Co. v. RicbarJson, 26 Fixl. Rep'r, 620. 

182. lf'lwt has been lzel d to be or not to be Infringement, 
in peculia1· Cases. 

A patent claiming only a particular style of spring was lwldnot 
• 

to he infringl•!l by employing for the same purpose a spring diil'cr-
ing somewhat in style. Field v. De Couneau, llG U: S. 187. 

A patent for covcriug the upper surface and front edge of a key 
board with a single sheet of plaster composition wm; held infringed 
by covering the surface with a Rtrip and the front ellge with another 
strip of such composition. Celluloid 1\Iannf. Co. v. Pratt, 22 
Blatchj: 3G7 ; 21 .Fed. Rep'r, 313. Sec 23 Ir.l. :JR. 

Patent for covering piano keys with celluloid, in a "continuous 
strip or roll" was ltel(l not infringed by a device using a separate 
strip for each key. Celluloid :Manuf. Co. v. Comstock, 23 Feel. 
Rep'1·, 38. 

A patent for improving locl\s by making part of the meeh:mism 
more yieh1iug than the rest, was lwl(l not infringed by the device 
of making the other parts stronger than those which in the paten
tee's luck werfl weakened. Newbury v. l\Iossman, 21 JJecl. Rep'1·, 
570 ; 29 Id. 271. 

A patent for causing a stc:unhoat capstan to revolve by con
necting it with the vessel's engine, held uot infringed, by accvm
plishing the same thing by connecting an independent engine with 
the capstan. l\Icl\lillin v. St. Louis & Vicksburg Anchor Line, 22 
.Feel. Rep'r, 169. 

A pate11t for forming a pavement by laying concrete in sections 
so that any single block could be raised separately, was !tela in
fringed by laying the concrete in a mass while yet plastic, and 

• 

• 

, 
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immediately dividing it into blocks. Kuhl v. 1\Inellcr, 21 Jthl. 
Rep'r, 510; 28 Pat. O,tf: Gaz. 541. 

A plainly declared clement of a 90mbination cannot be elimina
ted by judicial construetiou, although u:siug it is not neC('ssary to 
the result. Thus a patent. for st.mining out sa:Hl hy a scrc(•n work
ing in water in a closed ve:>sel is nut in l'l'ingml hy tlisnsing tho ves
sel and using the same !ltraincr in the open river. \Villiams v. 
~tollzenhack, 28 Ired. Rep'r, :J!) ; 30 Pat. O,tf: Gaz. HDJ. 

A patent for an impr·o\·ement in telcgmphic printing instru
ments, the principal feature of which was the indcpemh•nt rotation 
of the two type whel'h, star11ling contiguous, "so as to he impressed 
sPpamtdy or· joiutly upon the :;.nme strip of paper,"' was lwld 
inl'ringt•t! hy a m:tchiull the type wh<•L•ls of which could not rotate 
t .. gether, aithough they could uot print simultaneously. Gold & 
St oek Tel. Co. v. C.:11nnwrdal Tel. Co., :.!:l li'ed. Rt•p'r, 340 ; a 1 

Pat. OJt: Gaz. 1550. See Same v. Same, ~2 Ji'ed. Rep'r, 838. 
A patent for improving flnnging machines by throwing the 

lower· roll beyond the npp(•r·, is infringed by the device of throwing 
the uppL'r· roll back of tire lower· roll. Phillips v. Carroll, 2:J Fed. 
R nr' • () 10 • •> 1 }'It 0/1' f'tl"' 'JG:; t..-1 JI,-':tv, •J (. ,/• {I",-;.,- t.;o 

A patent for·" a l10rse •mll:ll', enusisting of a frame cornhim•d 
with a unmher of tletaehahlc pads" wa:s held uot infriu6ed by the 
use of dctachal11c pads, or sweat-cloths with detaehaule palls, iude
perHlent of a collar. Osmer v. J. B. ::licklcs Saddlery Co., ::;-; Feel. 
l 'tj '·" .... ,,4 L ,,,.~. , 

A patent for a lcnthPr cutting-press, claiming "the revolving 
cntting-hlock, iu .:;"i'tbination with the eutting--prt•ss," was /u;{d IH•t 

infritwetl h)· a machint• Hsill!.! a n•vol\'irw IJioek :uul cnttin"··tlit• ::> ...... ,:::) 0 , 

l111t not ilw cnttiu~·JII'<'~s 11<.·seril~t•d in I lru S)ll'cilieat.iou :tllli tlt-awiiJ~rs . ,, 
of the patPnt. ltiehar.l~oll '·'· Hrt·srtahan, ~:l Fed. Jt,p'r, t!!Yi. 

A patent for· au air-eooliug apparatus, u,:ing- icc as tl1e eoo!
ing agent was llcM, ll<Jt ittl'ringt•tl l>y an apparatus in whieh the 
refrigerat.iug cffet:t was prodnetH)l;y th<· eomJII'l'Ssion and expansion 
of air, uot l1y contact with icc. Bate Refrigerating Co. v. East
man, :!·1 Fed. l.'rp'l', t;·15; :3:! Pat. 0./f. Gaz. 517. 

Patent fur improvement in pocket cheek-books was !teld not 
limited to any particular manner of IJinding, and therefore infringed 
by a device in which the ehecks wt>re Hnbonnc1. Norrington v. 
Merchants' Nat. lhnk, 25 Fed. Rep'r, Hl9. 

Patent for improvements in tilting chairs was construed ; and 
.held, that it included a chair whose seat and occupant were sup-
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ported by a. central spiral spring interposed lJetween tho seat fmme 
and the basl•, but not. a chair where the weight of the occupant 
was sustained by rockm·s, and the only function of the Sj-'ring was 
to impart the tilting motion. Bunkl•r v. Stevens, 2G Ji'ed. Rep'1·, 
245. 

A patent for an improvement in cultiVator~, consisting in run
ners pivoted to the wheel spindles or axle, ::;o as to be heltl out of 
contact with the gt·onml when the m:whine was used for lit>ld oper
atious, and to he lwld in coutact with the gt·ouml when the plows 
were sn~pended from the axle for transportation, wa::; lteld not 
infringed by the u:;e of hinged runners, which were fvllletl up by 
ham1 for iieh1 opemtions, aiHl foh1ed down :uu1 locked fur transpor
tation, Pattee Plow .Co. 11. Kil1gm:m, 23 Fed. Rep'r, 801. 

A patent for a combination, constituting au improvement in 
tabies fur tile machines, was !tcld not infringed by similm· 
mechanism not employing a flexible stand:ml which appeared to he 
an indispemmhlo pat·t of the pr~tentel1 eomhinn.tion. I .. each v. 
Chandler, 2-t .Fed. Rep'1·, 701 ; :13 Pat. O,{t: Gaz. 237. 

'l'he usc of celluloid in the fitting of artificial teeth was hel1l 
not an infringement of a patent invnlving tbc use of hnrd rnbbet· 
or vulennite for the same purpose. Goody eat· Dental V ulcanite 
Co. v. Brightwell, Jllac..:trtlwr <fl .ilf. H. 

Patent for improvements in the construction of lumber-driers, 
was held infringed hy a tl!'it>I' in the construction of whieh the 
main features of the _patented devices were involved, and whidt 
was, in principle, the same as that intended to be clescrib(•d in the 
patents, notwithstanding some siigbt mechanical deviations from 
the specific dit·ectious given in the patents for the constt•uction of 
the driers described. Burdsall v. Ourmn, 27 Pat. Ojt: Gm:. Ia20 

A patent covering the prot•ess of maturing and browning coffee 
in an uncured condition by suhjecting it to tho direct action of 
steam, is not infringed by the application of beat only to the coffee 
in that condition. Arnold v. Phelps, 29 Pat. Off. Gaz. 538. 

• 

• 

• 

• 

• 
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XIV. JURISDICTION OF COURTS OVER INFRINGE· 
1\IENTS. 

183. Distinction between the Legal and the Equitable 
Remedy. 

Different rules for the assessment of damages prevail in suits of 
equity, from those which nrc recognizecl in actions at law, but in 
all othPr respects the rights of the }}llrtics depend upon the same 
considerations. Hudson v. Dmper, 4 Fis!t. Pat. Gas. 256 ; 4 Gtijf: 
178. 

In case of infringement, tho patentee may elect to sue at law 
for damages, usually mc:UHII'l•d lJy his royalty, or in equity fot· 
profits and an injum,tion. Cowing t•. Humscy, 4 .Fish. Pat. Ca.~. 

275 ; Bragg 1•. City of Stockton, 27 Ji'ctl. Rep'r, 509. 
Even when a ~nit at law will lie for infring~ment of a patent, 

proceeding~ in eqnity m:~y usually be maintained, as affording a 
more practieal and efticient remetly. Hill ?J, 'Vhitcomh, 5 Pat. O.tf: 
Gaz. 430 ; 1 Ilolmes, 317 ; 1 Bann. ill A. Pat. Gas. 34. 

A hill for an accounting of }}l'Ofits is not. maintainable unless a 
't·ight to an injunction or some other substantive ground of eqnita· 
ble rdil'f is shown. Ej)l'ing v. Domestic Sewing l\laclline Co., I :1 

Fhl. Rt'}>'r, 4-IG; 22 .Pat. O.ff. Gaz. 1445; 20 Int. Rev. Rev. 2~; 
14 Rep'r, 'i 11. 

A hill in equity· will not lie solely to recover <lam ages for tlw 
infringl'ml'nt of a patent ; but if it pray for an injunction, or for :t 

discovct·y and account of profits, it will l1e maintained. Vaughan 
v. East 'l'!mneHsee, Virginia, &c. R. R. Co., 11 .Pat. O.tt:· Ga;;,, 7tl!l ; 
1 Flippin, 621 ; 2 Bann. cf: A. Pat. G12s. 537. 

The principle upon wl1ich co:.trts of equity have jlll'iKdiction iu 
patent caS<'R, and upon which injunctions are gmnted to p:ttentL'l'S, 
is not that there is no rcme!ly at law in favor of those whose prop
erty i~ inva<le<l, but that the remedy at law involves a multiplieity 
of suits, and does not afford means of taking an account of protit.~. 
Motte v. Bennett, 2 Fish. Pat. Cas. 642 . 

• 
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184:. Original Jurisdiction of Circuit Oo·m 's. 

The circuit courts shall have original jUl'isdiction.as fol
lows: 

• • • • • • • 

Ninth. Of all suits at law or in equity arising under th(f 
patent or copyright laws of the United States. Rev. Stat. 
§ 620. 

Originally the circuit courts had not jnri~<liction of a ~nit for 
infringement of patents. Livingston v. Yan Ingen, 1 Paine, 45 ; 4 
Am. L. J. 4u. This jurisdiction was conferred hy section 7 of the 
act of 1836. Smith v. Plymouth, 4 ll't?st. L. ,J. 4!>; Gootlycar ~~. 
Hulliheu, 3 Fish. Pat. Cas. 251 ; ~ IItt[flw.~, 4!>2. Sec note to Rev. 
Stat. 4 !>21, post. 

\Vhcn a controversy turns, not uvon the letter~ patent thl'ffi!~clves, 
but only upon contracts concerning them, the eircuit court has no 
jurisdiction except as citizenship of the pnrtiL'M may giveit. The 
subject-matter of such contracts, where ncitlwr the validity of the 
patent nor a question of infringement of it is involved, does not 
give a conrt of the United States jnrislliction ; such court can act 
only where rights .of the patentee under the patent. laws :U'P 

directly hronght in l}lll'l'ltion. Umr v. Gregory, 2 PoiJu', 42U; 
J~mulolph II. H.obinson, 2 N. J. L. J. 171 ; 'l'eas v. Alln·ight, I a 
FtJd. Rep'r, 4\Hi ; 28 Int. Rev. Rep'r, 2!>0 ; 22 Put. O,ft: Gaz. '.20GfJ; 
14 Rep'r, 712. 

In a snit where all the parties to the suit were citizens of New 
York, the circuit court was ltelcl powerless to decree that defendant 
execute to plaintiff a. transfer of ]etters patent. Perry v. Littlefield, 
17 Blatclif. 2 72 ; 17 Pat. Off: Gaz. 51 ; 4 Bann. & A. Pat. Uas. 
624. 

\Vhcre one circuit court has Rustainccl a patent, another circuit 
court. should, unless plain mi'stakc be shown, follow such deeh:ion 
in a snit upon the same patent in which the same evidence is rclief1 
on. Hamme1·schlag v. G:fl'l'ett, !) Fe<l. Rep''~', 43; 27 Int. Rev. Rec. 
30!!. S. P., 1\lcCloskcy v. Hamill, 15 Feel . .Rep\·, 750 ; 23 Pat. Off: 
Gaz. 2122 . 

Where suit is hrougl1t in a circuit court upon a patent the 
validity of which has been &u:stained by judgments of other circuit . 

VoL. II. 18 
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courts, the respect due to such cleeisions ancl the importance of con. 
sistency and uniformity of decisions in nourtl:l of co-ordinate juris
diction where the sauw subject-matter is involved, 1 equire the <'OLll't 

to adopt such judgments. American 'Ballast Log Co. v. Cottct·, 11 

Fed. Rep'1·, 72tl; 31 Pat. O,tJ: Gaz. 1030. 
\Vlwre a patent. has been cstablishccl by a decision of a circuit 

court, aftt•r careful consitlcration, that decision is <'lllith•cl to n·ry 
great wei"ght i11 a ~nbscqneut appliuation, either bc~l'ot'l~ the s:une 
court ot· auy oth,·r, for a prl'!iminary injunction ot• l'ot· :lily JII'Piim· 

• 
ill:tt·y rl'lil'f. Auwril'all l\lit!tllin;;s Purilil'r Cu. t.•. Cl11·ist ian, a 
Ba11 n. (() ~ 1. P11t. Uas. -l2. 

The provisiou of sel'lio11 11 of the jutliciary act of 17S!I (now 
l~ev. Stat. 7::n), that 110 civil snit slt:dl be brought against an inhall
itant of the UniteLl States, in any other distri1·t than that in ll'hieh 
he is un inhabitant or i11 wbich ],L. is found at the time of i'CI'\'ing 
the writ, applies to suits fot· infringcmeut, notwithstandi11g tho 
legislation of Congress giving ~xulut!ive jurisdiction of such writs 
t.o c.mrts of the UniteLl ~tatcs. Chalfcc v. Hayward, 20 IIow. 208; 
~\Hen v. Blunt, 1 Blatchf 4HO; Day v. Newark ludia RnLhet· 
::\Ianuf. Cu., 1 Elate/if ti:.!8. The decisions have settled that, 
under ,.;L•etion 11, in order to give juris(lictiou to a circuit cont·t, the 
,ld'entlant must lw an inhabitant of the di;;trict in which the :-nit. 
is Lrottght, ot· be fonllll within that distriut at thu time of service of 
origiual process. Day ·v. N cwark ltu1ia Rt!hbct· :Mann f. Co., supra. 
The provi:;ion applies to :L sniL in c<tnity ln·ougltt tlllller H.ev. ::;tat. 
§ 4015. Butterworth v. Hill, 114 U. S. 128. 

]<'or the jnrisdiction of district courts over actions for penalties 
for fabe marking, Sl'C Hcv. Stat. § 4001, ante. 

185. Their Jm·iscliction does not embrace S1tils to enforce 
Licenses. 

A suit, t.hc .·cal nature aml object of which appears upon hear
ing to be to recover au :uhliti<inal license fcc or royalty for the usc 
of a patent under an agre•:ment between n patentee and the defend
aut, and which does not involve the validity of the patent, is not 
within the jurisdiction of the circnit court as a snit under the pat
ent laws, but can only be entertained there upon the ground of cit
izenship of the parties. The fact that the pleadings may aver facts 
sutficieut to authorize taking cognizance of the suit, is not conclu-
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.Rtve; if it appeat•t; at the trial that no qne>~tion arising under tho 
patent laws is involved in tho case, tho suit must bo <lismissod. 
B!arwh:ml v. Sprague, 1 OUjJ: 2RS. 

The suhj<!ct-mattet· of an aetion to enforce or annul a lic~n~e to 
use a. patent t·ight., i~ n;-t within the jnristliction of the eout·ts of tho 
United States; and is not brought within theh· jurisdiction lly the 
fact tl1at the c•mtrovcr~y ultimately tUI'IIS upon tllC valitlity of tlw 
patent ; to give a circuit eolll't jurisdiction of e;rwh a t!:lll"" t.lw 
plaintiff mu!it aver himself and 1lefendanL to he citizPns of dilferent. 
States. )ler·semle v. Union Paper Colla1· Co., {i JJlatcltj: :lliH; :1 

li'isl~. J>at. Cas. 48:3. S. P., GoOtlyt•ar t•. Union India HnhbPt' l'o., 
4 Blatcl~t: ll~. Aml see l\l<·Kay t•. Jackman, 17 Fed. R• j/l', IH 1; 
24 Pat. O,tf·: Gaz. 1177; l!J Rep'r, 16:1, WlwthPr a l'ntit. ilL• ouP hy 
a licensor, to l•nfurce the t•ovenanb <·ontainc•] in a li<•l'll"l' gmnt.PI( 

niHler a patt•Ht, Ol' by a lict>uset>, to tlt•st!·oy and auuul a liel'll~e anti 
its cove11ant~, the rule is tho ~ame; tlw snit is not within the juris· 
diction of a circuit court. Ib. 

The courts of the Unit~:d States have no power under the pat
Pnl laws to lletcrmiue upon tht• fulfillment of a contract of licl'JH<e. 
Tilghman v. Hartell, 11 Pldla. 500 ; 2 JJmm. tU .A. Pat. Oa.q 200. 
See O!J r.r. S. 5·i7. 

\Vht•re a license pmvidt>s that the patentt>e may tct·minatc it by 
giving notice, an•l he dol'>~ ~~~~.his !'nit to l'njoin sHLseqtllmt sales hy 
the Jieewwe i:; a suit for infringcnwut, of which the circuit court 
has jnri~llictioll irrespective of citizenship of parties, rather than a 
suit to cstahliHh rights under the license. Smith v. St::muar<l Laun
dry :Machinery Co., l!J Fed. Rep'1·, 825; 20 Blatcl•j: 3GO. 

A. license was granted under a patent, with covenantl'l that the 
licensee :-;lwnhl pay certain tariffs, kct•p corn•ct account;;, :wd pt•l'· 
mit his hooks to he examined, ht\t there was no cxprc~s provision 
that if tho eo\'cnants were broken, the rights g~·antcd l'honltl t'e\'t>l"t 
to the licensor ; and a bill was filed by the licensor ag:liu~t. the 
licensee, praying for a. decree that the covenants should hl• (H'I'

formed, and for an injunction to prevent tho use of tlw lllllcnt 
under the license, until the covl•nants should be performt·tl ; but 

' the citizenship of tho parties was not such as to give jul"isdiction. 
It was held, that the suit wn~ not one to prevent tho violation of 
any right sccm·etl hy any law of the Uniteu States, but was onn to 
prevent the viola.tion of the rights secured by the covenants ; and 
therefore tho court h~ll no jurisiction of the case from the sub
ject matter. Goodyear v. U niou India Rubber Co., 4 Blatclif. U3. 
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B., a patentee, granted to S. the exclusive right to make and 
vend the invention during the life of the patent, for a l'Oyalty; and 
S. sued B. in the circuit court sitting in equity, alleging that he 
was infringing the patent. It. was held that whether S. was a licen
see or a grantor, he was suing B. on an infringement, and therefore 

• 

the court had jm·isdictiou of the snit. Stanley Rule, &c. Co. v. 
Bailey, 14 Blatc?lj: 510; a Bcmn. &; A. Pat. Cas. 297 . 

• 

186. Or other Contracts. 

fJ.'bo jurisfliction of courts of the Unitefl States in refen•nce to 
patent right~, does not extend to p1·otecting one who plll'cha<ges a 
patentecl a•·ticle for the purpoi!e of using it in right of }H'operty. 
A purchaser of a patenterl article exercises no rights created by the 
acts of Congress, nor does he derive tit.le by virtue of the f1·anchise 
or privilege granted to the patentee. 'Vhen the machine passes to 
the hmHls of the pmcha~Pl', it is no longer nn<lt•r the protection of 
Congress, hut bl!come~ private propt>rty, protected by the laws of 
the State where it is ~ituatt>cl ; ancl if the right to it is infringed, 
redress is to lJO sought in tlw courts of the State, according to tho 
laws of the State, an<l not in the courts of the United States, nor 
under the la·;;s of Congre~s. Bloomer v. 1\[cQuew:m, 14 .Ho~v. 589, 
550 ; Chaffee 1J, Uo:;ton Belting Co., 22 IIow. 217. 

A snit between citi:r.cns of the ;;arne State can not be sust.ained 
in the circuit eolll't a!< arising under the patent laws of the United 
States, where the defendant admit~ the validity and his use of the 
plaintiLI's letters patt•nt, awl a subsisting contract is shown, gov
erning the rights of the parties in tho use of the invention. Relief 
in such a suit iii founded on the contmct, and not on those laws. 
Hartell v. Tilghman, U9 U. S. 547. 

'fhc circuit court cannot take jnrisdiotion of a suit between 
citizens of the same S~ate, brought to recover for violation of a 
contract, merely 1ecause tlw subject-matter of the contract is a 
patent right.* Goodyear v. Day, 1 Blatclif. 5!!5. S. P., llill v. 
'Whitcomb, 5 Pat. O.tf: Gaz. 430 ; 1 Holmes, 317 ; 1 Bann. & A. 
Pat. Cas. 34 ; Ingalls v. Tice, 14 Fed. Rep'r, S52 ; 22 Pat. O.tt: 

" Upon like gronntls it \ms been Ttelcl 
that a suit brought upon un ngr('emcnt 
for the publication of n manusc1·ipt, to 
determine the righte uf: the parties under 

it, is not n suit under the c()pyright luws. 
of which the circuit court can take juris· 
diction by reason of the subject mutter. 
Pulte v. Derby, r; McLean, 328. 

• 

• 
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Gaz. 2160; 14 Rep'r, 714 ; Nc!;mith v. Calvert, 1 Woodb. d': M. 
34 ; Burr v. Gregory, 2 Paine, 426; Brooks v. Stolley, 3 McLean, 
523 ; 2 West. L. J. 396. . 

One who purchases a patented article for the purpose of using 
it, stands on different grounds from a purchaser of the righL to 
make and sell it. In the former ca!!c, when the patented artich.' 
riglitfully passes from tlw patentee to tho put·chaser, the article is 
no lougCl' within the limits of tile monopoly, ot· under the protec
tion of the patent act. Redress for injury in snch a catlc must l.HJ 
sought in the State courts. Aiken ·u. Manchester Print "\Vorks, 2 

Olitf: 4:35. 
'Where the controversy does not involve the validity of letters 

patent, but turns upon the effect and force of some coutract under 
them, the State courts are the proper tribunals for the adjudication 
and the Federal conrts cannot properly a~;scrt jurisdiction, uule:;s 
the residence or eitizenship of the parties confers it. Consolidatcu 
Fruit Jar Co. v. 'Vhitney, 2 Bann. c& A. Pat. Cas. 30. 

An original patentee may, in selling rights hy distt·icts, prohibit 
each assignee from vending the article beyond his district. B'lt, 
in such case, his 1·emedy is on the contract, and not under the pat
ent law. Boyd v. Brown, 3 McLean, 295; 

187". Jurisdiction of the Supreme Cou?"t of the District of 
Columbia. · 

The powers and jurisdiction of the supreme court of the dis
trict in patent cases arc the same (as well in equity as at law), as 
those of a circuit court. Coclu·mw v. Deener, 94 U. r;, 'iSO. 

That the supreme comt of the district has power to issue a 
mandamus, but whether the power is so broacl as to embrace com
pelling the issue of a patent, see Secretary v. l\IcGarmhan, 9 lVall. 
298; United States v. Schurz, 10~ U. S. 378, 393. 

The supreme court of the District of Columbia, being cl1arged 
with the svccial jurisdiction of appeals from the commissioner of 
patents, must decide on the merits, with the assistance of determi
nations upon the same subjects of the circuit and district courts of 
the United Rtntes; but the decrees of those courts will not be cou
sidered as resjaclicata. Schillinger v. Cranford, 2 Cent. Rcp'1•, 680. 

For the appeals allowed to be taken by a party dissatisfied with 

• 

• 

' 
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a decision of the commissioner, to tlw supreme court of thL· district,. 
see Rev. Stat. §§ 4!111-4!114 ; J(l. § 780; ante. 

For the jurisdiction of a hill in eqhity, filed to procure issue of 
a patent which the commissioner has rdnsed, sec Rev. Stat. § 4915, 
ante. 

188. Jw·isdictlon of the Court of Claims. 

'fhc court. of claims cannot take jlll'isdiction of claims against 
government founded on mere torts (l\Iil wanket•, &c. Canal Co. 11. 

United Stat.l's, 1 Ot. of Ct. 187 ; Spicer v. U nitml States, Id. 31 G ; 
Dennis v. United States, 2 Ct. of Ct. 210; Johnson v. Unitefl 

• 

States, 2 Ct. o.f Cl. !Hll); :md, therefo1·e, cannot cnteJ·tain a suit 
founded on an infringt•nwnt consitlerecl as a tort merely ; hut 
may cntert,ain a snit ns founded 011 contract, where the circum
stances unclCI· which the invcntio11 was ns<'d nrc such as warrant a 
finding of a promise, exprt·~s or impii()d, to make compensation, or 
pay a license fcc. Sec ante, 7. 

189 . .Appellate Jw·lsdiction of Supreme Oom·t. 

The supreme court shall have appellate jurhdiction in 
the cases hereinafter spedally provided for. Rev. Stat. 
§ 690. 

The right of appt•al or ct'l'or, wit.hont regard to valm•, givJn hy 
.Rev. Stat. § (i\1!), in ca:o;cs arbing UIJ(ler the patt•ut laws, applil's to 
coutJ·ovcrsics betWt'l'll a patt,llft•l! :wul alh·getl iufringt'l'", as well as 
to those betwecu 1·ival palt•ntet·~ (Philip v. Noek, 1:1 ll'all. 185}; 
but clues not. apply to contrm·ersie:-; arising npon t•nfol·cemcnt of 
contracts relative to patt·Hls. Brown L'. Shanll(lll, 20 Ilow. 55. 

190. lt is not Dependent on .Amount -in Cont1·oversy. 

A writ of error may . be allowed to review any final 
judgment at law. and an appPal shall he allowed from any 
final decree in equity heroiuaft.Pr nwntioned, without 
regard to the sum or value in <1ispute: 
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First. .\.ny final judgment at law or final decree in 
equity of any circuit court, or of any di::;trict court acting 
as a circuit court. or of the supreme court of the District 
of Columbia, or of auy 'ferritory, in any case touching pat
ent rights or copyrights. Rev. Stat. § 699. 

The ~npremo comt has no appellate jnris<liction of a snit to 
enforce l hL· l'pel'ific performance of a cont1·nct in relation to a pat
ent nnl<·~s tlw \'alne of the matter in controversy exceeds the juris
dictional amount; although it may exercise jurisdiction when a 
far less amount is in dispute, if tlw !'mit he for the infringement of 
a patent right. Bl'(. wn v. Shannon, 20 How. 55. 

191. Excl-Hsiue Jurisdiction of Cow·ts of the Unitecl States. 

'rho jmisdiction vested in the courts of the United Stah.•s 
in the cases and proceedings hen•inaftor mentioned, shall 
be exclusive of the courts of the several States : 

• 
• • • • • • • • • 

Fifth. Of all cases arising under the patent right or 
copyright laws of the United States. Rev. Stat. § 711. 

State comts, although tlwy may a<ljn<licate on assignments a.nd 
other contmcts involving patt>nt rights, have no jnri~dietion to 
enjoin infringement of patent, even in a case dl•pendiug ou <•xt<'nt 
of the right which ha!-1 been vest~d by an assignment. The jnrio.;. 
diction of the United States comts is exclusive. Continental Stot·e 
Service Co. v. Cln1·k, 1 Cent. Rep'r, 630. 

' • 
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• 

XV. RIGHT OF ACTION AT ·LAW FOR DAMAGES . 
• 

192. Suits for infringement ; Damages. 

Damages for the infringement of any patent may Le 
recovered by an action on the case, in the name of the 
party interested, either as patentee, assignee, or grantee. 
Ancl whenever in any such action a verdict is rendered for 
the plaintiff, the court may enter judgment thereon for any 
stun above the amount found by the verdict as the actual 
damages sustained, according to the circumstances of the 
case, not exceeding three times the amount of such verdict, 
together with the costs. Rev. Stat. 4919. 

193. Limitation of Ti.me for bringing an Action. 

While there is no act of Congress limiting the time for e,;uiug 
under the patent laws, the statute of limitations of the State in 
which the court is held, governs, so far at least as actions at law arP. 
concerned. The act of Congress of July 8, 1870, c. 2!l0, § 55 (10 
Stat. 206), prescribed a limitation of SIX years. But this statute is 
generally cousidered to have been repealed by the omission of it 
from the Revised Statutes. St~e SayleR v. Oregon Central R. R. 
Co., 6 Sawyer, 31 ; 3 Rep'1·, 424 ; -~ Bann. & A. Pat. Gas. 421) ; 
Sayles v. H.ichmond, Fredei·ickshlll'gh, &c. R. R. Co., 4 Bann. ill A. 
Pat. Cas. 230 ; Sayles v. On·gon CC'ntral R. R. Co., 8 Rep'r, 4~-1 ; 
Vanglm East Tennessee, Virginia, &c. R. I~. Co., 11 Pat. O.ff: Gaz. 
780; 1 Flippi~l, 621 ; 2 Bmw.((; A. Pat. Cas. 537; Hayllen v. 
Oriental MillR, 15 Rcp'r, 742 ; 24 Pat. Ojf: G(tz. GOl ; 17 Feel. Rep'r, 
605 ; Rich v. Ricketts, 7 Blatcl~f. 2:Jo. Bnt the decisions have 
been somewhat conflicting. See Hayward v. St; Louis, 11 Zihl. 
Rep'r, 427 ; 3 .llfeOrary, 614 ; Anthony v. Carroll, 0 Pat. O.!f. 
Gaz. 109 ; 2 Bann. & A. P11t. Gas. 195 ; Read v. Miller, 2 Ri.9s. 
12 ; 3 Fislt. Pat. (]as. 310 ; Sayles v. J,ouisville City R Co., 9 .Fbd. 
Rep'1•, 512 ; Sayles v, Duhnqne & Sioux City R. Co., Id. 516, note; 
5 Gill, 561. 

• 

• 

• 
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The above mentioned phrases of the question of the application 
{)f the statute of limitations have lost interest hy lapse of time. 
The pt·esent question. of importance is whether to cousi4er the 
State statute as applying directly in the case of an action at law, 
and by an analogy to a suit in equity, to actions anJ suits now 
brought. The alth·ma.tive is h()ld in Hayden v. Oriental :Mills, 15 
Rep'1·, 742 ; 24 Pat. O.ff. Gaz. 601 ; 17 Feel. Rep'r, 605 ; Parker v. 
Hawk, 2 Ji'islt . .Pat. Oas. 58 ; Rich v. Ricketts, 7 Blatel~f. 230 ; 

Sayles v. Louisville City R Co., 9 Fed. Rep'r, 512 ; Sayles v. 
Dubuque & Sioux City R. Co., Id. 5IG, note. Contrary views have 
been expressed in Anthony v. Canoll, 2 Barm. &: A. Pat. Gas. 195; 
9 Pat. O,tf: Gaz. 1119 ; Parker v. Halloek, 2 Fish. Pat. Gas. 54a, 
note; \V ctherill v. New Jersey Zinc Co., 1 Bann. &':A. Pat. Gas. 
489 ; Collins v. Peebles, 2 Fislt. Pat. Cas. 540. See Heed v. Mil· 
ler, 2 Bis.~. 12 ; 3 Fislt. Pat. Cas. 310 • 

• 

194:. Nature of the Remedy by Action at Law. 

The sale of macnmes embodying the patented inventions of 
another, to one for use, is an invasion of the patentee's rights, and 
such a conversion of his property as will render the party so selling 
the invention liable in an action for tort ; though in such case, the 
plaintiff may waive the tort and sue in assumpsit for the money 
l'eceived from tho sale. Steam Stone Cutter Co. v. SlJelc1ons, 15 

Jihl. Rep'?·, 1308 ; 24 Pat. O.tf. Gaz. 703. In an action m· proceed· 
ing for the money, the mC'asure of damages would be the amount 
of money received, not the amom~t. of damages done, and all right 
·Of recovery beyond that would be waivc~cl 'fhis is the effect of 
waiving the tort. The recovery of satisfaction in either form 
would pass the rigl1t to that for which Ratisfn.ction was had, aml 
tlwre eoul£1 be no damages beyond. Consequently, when the 
plaintiff l1as recovered and received satisfaction for the tort com
mit.tcii, the title to so much of his propct·ty as was Wl'ongfully con
verted, will have passed by the sale atlil conversion, and no damages 
will accrue to him on account of further usc of tlwt. property. Ib. 

'fhe infringement of a patent is a tort; but the wrongful n.et not 
being committed with direct force, the form of action is that 
description of tort called tre,;pass on the case. Stein v. Godtln.rd, 
McAll. 82. A reiteration of infringements of a. patent, like a 

• 

• 
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repetition of torts of any othm· kina, may be sued for in one action. 
Wihler v . .1\[uCormick, 2 Blatclif. 31. 

The granting of a patent confers upon the patentee the right to 
bring snits thereon for its infringement, ancf a court is not author
ized to gmnt an injunction to restrain him from so doing pending 
a snit to invalidate his patent, especially when such patent waH 
granted after an interfet·ence. Asbestos Felting Co. 'IJ. United 
States, &c. Felting Co., 10 Pat. Off: Gaz. 828 ; 13 Blatclif. 453 ; 
2 Bann. d'; A. Pat. Cas. 309 

1!)5. Right of Action of Patentee. 

An action for an ihft·ingement cannot be maintained by an 
inventor before patent obtained. Gayler 'IJ, Wilrler, 10 limo. 477. 

By the statute (act of 1830, § 14, last cl.), requiring an action 
for thmages for inft·ingcmcnt of a patent to be brought in the name 
of the pPrson intcrest.e<l, the right ol' 3.''1 ion iR given to the person 
owning t.lw patent at the time the infringement is committecl; aml 
a transfer of the exclnsivc right is no bar to an action to recovet· 
clamageH for an infringement committed before snch transfer. 
1\Ioore n. Marsh, 7 Wall. 515. 

"\Vherc a pntl•ntee has a partner in the manufacture aml sale of 
l1is l'atentcll at·ticle, such patentee is entitled to t•ccover full darn
ages for an infringement, notwitlu;tanding tmch partnership. Yale 
Lock :Manu£. Co. v. Sargr~1t, 117 U. S. 530. 

No per;;on who is not the patentee or such an assignee or grantee 
as the statute points out can bring a snit for profits or infringement. 
And a chim to recover profits or clamages for past infringement 
Cai)not he severed from the title by assignment or grant so as to 
give a right of action for Rttch claim in di;;rrg::m] of the statute. 
'fhe profits or damages for infringement cannot be sued for except 
on a basi;; of a title aR patenter, or as such assignee, or gmntec to 
the whole or a part of the patent ; nor on the !Jasis merely of an 
assignment of a rigllt to a claim for profits and damages Rev
ered from such title. Gorclon v. Anthony, 10 Pat. Off. Gaz. 
1135. 

An action fot· infringement must be brought in the name of tlte 
real anti 1Jeul'lieial party in interest. Go1clsmith v. American 
Paper Collar Co., 2 .Fed. Rq/1-, 239 ; 18 Blatclif: 82; 18 Pat. O.tt: 
Gaz. 192; !) Rcp'r, 040 ; 5 Bamz. ill A. Pat. Cas. 300. 

A patentee is entitled to recover for a violation of his patent, 
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' 
no :uatt.er what private agreement subsists between him and any 
other OIIt', as to an intt•rest in his invention, \mleHs he has made a 

• 
]('gal assignment and tt·ansfer of his interest in the invention .. Park 
v. Little, 3 lVash. 190. 

Two patents cannot support Ol' supplement each other; and in 
a suit for infringement, the qnestion is whether the defendant uses 
the combination shown in each patent, and not whether parts in 
l.'ach combination can be found. in each patent. Blades v. Rantl, 
.l\lcNally & Co., 27 Fed. Rcp'1·, 03. 

A p:tkntee whosn ·rights are fn1ly covered and protected by a 
snit he has brought against a manufacturer muy, in a proper case, 
ht• enjoitwtl from suing purchasers from the manufncture1', Bird
:;all v. Hagerstown Agricultural Implement l\lannf. 00., l 
Hughes, G·L 

A patentee who has sold the exclusive right to use his invention 
for a term of years short of the full lif1J of the patent can maintnin 
an action for an infringt'ment dming :-;nch term. The }H't.ition in 
such action, however, is llemurralJle, unless it nflirmat i\'l•ly :-hu\t s 
that the allege1l infringer i:; uot using the invention llllller thl• 
authority of the licensee. Still v. Reatling, 0 Feel. Rep'1·, 40; 4 
Woo ciS, 3·~.3 ; ~o Pat. O..tt: G az. 10:25. 

A patentee may re,;erve to himself the right to pro~eeutC' for 
J>iracies within tlw particular distl'iet whel'e the right of use is con
veyed. '1Jnt if he afterward assigns all his right to such district, 
owner of the patent may sue. Bieknell ·v. Todd, 5 J.llc.Lean, 2:JG. 

HHi. Of Joint, or Deceased, Patentee . 
• 

Upon the death of the pat<~ntee his intC'rest passes to tl1e per· 
sonalt·epresentative in the State of the domicile of the patentee, and 
remains in him until assignment to the parties beneficially intcl'· 
ested therein. In orrler tuat he may sue for an infringement it h; 
not necessai'Y that ktt.e1's patent should be taken out in the State 
in which the snit i:; hrought. Hodge v. North Missouri R. R., l 

IJill. l03; 34 Fis!t. Pat. Cas. 101. 
A snit by om' of two joint inn~utors to establish his right and 

interest as sueh in an improvement for which his fellow inventor 
has fraudulently taken out a patcni. alone, and to restrain him from 
using the patent except for their joint benefit, is within the juris·· 

I 
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<liction of t.be circuit court irrespc(~tive of citizenship of pat·ties. 
Duke t•. Graham, 19 Fed. Rq/1-, 647. 

Actions may be maintained uy joint owners of a patent, who 
have not transfel'l'ed their claims for (Ia mages and JH'ofits, to recover 
}):tst damages for inft·ing-t"lll'IIL within the perio<l of time of their 
O\\'lll'l'ghip, thongh when the suit was instituted neithl'l' of the joint 
owners had any inter·cst in the title to the patl•nt. Spring o. 
Domestic Sewing Machine Co., ta Fed. Rep'r, Hli ; 2:! Pat. O.tf. 
Gaz. 14-1-5; 20 Int. ReiJ. Ree. 2:!; 14 Rep''l', 711. 

S. and W. com'l'YNl to H. and B. all their right, title and inter
est in and to an inn•ntion, within the Htate of l\Iassachnsl'tts, l'XCl'}lt 
the right to uniltl the patented maehirws. Jn a snit against one 
who had infringed hy making the patented in\'ention, it was lteld, 
that the snit was proJwrly urought in the name of S. allll \V., with
out joining S. aml B. Sanford v. 1\lesser, 2 Pat. O.tt: Gaz. 470; ri 
Fi:;h. Pat. Cas. 411 

1!)7. Of Assignee. 

The grantce of an (•xeln~ive rig'ht under a patent, though ~nch 
right may he limitt•<l to the use of a Cl'ltain numlll'r of machines 
within a certain territory or (listr·iet., has ~ueh an (•xelusivc right a~ 
will enable him to Rue for an int'ringl•mt•nt, of tlw patent within 
that district, u!Hler the act of I8.i6, § 14. \Vilsou v. Rous:;eaa, 4 
How. 646, 686 ; Nellis v. Pennoch )lanuf. Co., 13 .l.i'ed. Rep'1·, 451; 
28 Int. Rev. Rer:. 207; 22 Pat. O.tt: G-1/.~. 11:!1; 14 Rep'r, 260. 

An assignor who retains an interest in a patent may be joined 
as a party compl:tinant with un assignee of the exclusive interest in 
a certain territory in which such assignor· has no interest, in a ],ill 
for an injunction to restrain the violation of the patent in that 
territory. \Voodworth v. \Vilson, 4 Timo. 712. Compare Railroad 
Co. v. Trimulc, 10 Wrtll. :i67 ; Brooks v. Bicknell, :! JllcLean, 250 ; 
1 lVest. L. J. 150 ; Whittemore v. Cutter, 1 Gall. 42!l. 

To enable an assignee of a sectional interest in a patent to sue 
in his own name, he muf;t have the exclusive right, or entire and 
unqualified monopoly which the patentee held in the territory 
specified, excluding the patentee as well as otherA. Gayler v. vVil
<ler, 10 Ho1o. 477 ; Blanchard v. Eldridge, 1 Wctll. J1·. 387. S. P., 
Littlefield v. Perry, 21 lVall. 205 ; \Vashburn v. Gould, 3 J::Jtury, 
122 ; 1 ll'est. L. J. 405 ; 7 L. Rep'1·, 2 76. 

In case of infringement subsequent to an assignment of an 
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un<lh•itlcd pat·t of a patent, action must be brought in the joint 
names •>f the parties owning the ent.ire interest. Per CLi'FFOnD, J. 
l\Ioore v. :Marsh, 1 ll'all. 515. 

Under the patent laws of the United States, an assignee of a 
patent mtbt he regarded as acquiring his title to it with a 1·ight of 
action in his own name, only by force of the statute. Suydam '1.', 

Day, 2 Blr.ttclif. 20. 
Au exclusive right of action exists in favor of a sole aasignee of 

a 1mtent only in two cases : namely, where he acquires by assign
ment the whole interest in the patent ; or, by a grant or convey
ance, the whole inturest within some particular distl'ict or tcnitory. 
Suydam v. Day, 2 Blatcl~f. 20. Ancl sec 1'ylcr v. 'l'uel, G Cranclt, 
324; Washburn v. Gould, 3 Story, 122; 1 nrest. L. J. 4G5; 'l L. 
Bep'r, 27G. 

An absolute assignment of a patent, for a valuable considcm
tiou, although limited to a specified tcnitory, if it h:, as to such 
district, lllHpmlilh•d, and excludes the patentee from any interest in 
or control over the ri~htH secured by the letters patent, is a gmnt 
of the exclul:liYc right under the patent to U!'ll ::uul to grant to 
othe1·s to make and nse the thing patcut1•<l within :wtl throughout 
a speeilic,l part of the Uniteu :-5iates, and wal'l'ants a suit in the 
name of tho gmntee or assignee fo1· an inf1·ingenwnt within the 
ttwritory named. l'erry v. Corning, 'l Blatdt.( 105. 

A grant of n. right, though exclu~in·, to nwnufactlll'e or sell 
under a patent within a limited tel'l'itory, does not carry an interest 
in the patent. such as will enable the grant11e to maintain a suit tor 
infringL~mcub, though conunit.te1l within that tcr.ritory. Ingalls v. 
Tice, 14 Fed. Rep'1·, 2U7; 2:.! Pat. (~fl'. (}u;~. 21GO; 13 RQh, G7u. 

Tlw assignee of an exclusive right to Us!.•, but not to make tlw 
' 

thing p:~tcntcd, within t;p!lcitit•Ll territuty, may maintain au action 
agaiust :m infriuge1· in his own name. Ch:uubci'S v. ~mith, 5 Pt.'sh. 
l .J '' 12 " -n 'l -~-tit. vlt~. ; 1 lttt a. D • o. 

A declal·atiou in a patent suit which avers an assigumcut of the 
invention before tho h;:ming of tho patent, aml claims title under 
snell an a:;:-;ignmcnt, is not tlenntrraule ; such assigpment being 
sulliciont in law. Rathbone 'V, 01T, 5 J.1JcLean, 131. 

Unt1er the provit:~ion of Rev. Stat. § 4919, that damages for 
infz·ingernent may be recovered in the name of the party jpt.erested, 
an assignee of a patent whose as:;ignment includes, in terms, all 
claims for prior infringements, may sue in his own namtl for all 
infringements, including those of date pl'ior to the assignment to 

• 
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• 

him. Adaml! v. Bellaire Stamping Co., 25 Feel. Rep'·r, 270; 33 
Pat. Ojj: Gaz. 623. . 

The right to sue for infringemen,ts· of a patent is assignable. It 
is not within the rnlo prohibiting assignments of unliquiuate<l 

• 

damages. J cnkins v. Gt·cenwal~l, 1 Bond, 1 ~6 ; 2 Fish. Pat. Call, 
:l7; Hamilton v. Rollins, 4 L. c:(; Eq. Rep'r, 561 ; 5 lJill. 41!5; 3 

• 

Bann. c:(; .A. Pat. Cas. 157 . 
• 

The assignees of a patent, though their title accrues to them by 
soveral deeds, may all join, as the holders of the title, in an actiou 
for the recovery of damages for an infringement of the patent . 

• 

Stci11 ·v. Go,1ol,ll'!l, J.lfc.All. 82. · 
Certain instnunents, Ilelcl not to amount to such an assign

nwnt by n. pat en tee for a process patent, as to preclude him from · 
:<tting thit·d pen;ons who infringe his patent. Downton v. Yaeger, 
)lilling Co., 3 J.1Ic Crary, 414. 

'Vlwrc a patent has been assigned for a particular territory, the 
a~signor retaining the right to usc in common witti assigtice in part 
of Hllch territ01·y, the a~signee may sue alone for nn inft·ingement 
ontsitlc uf the rcsen·etl tenitury. Hobbie v. Smith, 27 Fed. Rep'r, 
lliill. 

The claims fot• prolits ot· damagt>s arising from infringement 
prior to a purchase of the patent are elw~es in aet ion, aml the 
a~siguee takPs tlie title :mbjeet to all the equities exist iug against 
t he• assignors. 1:3uch claims do not pa~s by a mere assignm<.·Ht of 
l he pate!Jt. 'l'Jw assignee of a patent seckiug to rL·corct· fot• 
iufriugemcuts bdot·u the assignments must allege a11 assigt•mer.t (Jf 
the c:laims for past infringement. New York Orapu ~ugar Co. v. 
BuiTalo Grape Sugar Co~, 18 Petl. l11p'r, ua::;; %Put. 0./l Gw:. 
I 07G; 21 Bll/tebj: 5l!l. 

The mere assignm<.mt of a pate11t woulcl give the assignt•c 1111 

right to damag<.·s or prolits aln•atly ac':med; othenriHL' where the 
language uf t!Je a;;sigumcnt, o1· the cinmmstauees attending it, show 
that the partie;,; did unt inte11cl to tmusft•l' su1'11 alrv:1tly existing 
claims. .i\h·rriam v. Smith, 11 Fed. Bep'i', i>88 ; lJilJble v. Auger, 
7 JJ(atcllj: HG. Sec Consoliclated 0. W. P. Co. v. Eaton, 12 Ji'c(l, 
Rcp'r, SU5. 

A suit may be maintained to recover past damages for infringe· 
ment, although at the time when t.Iw s11it was hruught, tlw parties 
plaintiff had parte![ with their int<.:rest in the' pate11t. Spring v. 
Domestic Sewing :Mach. Co., 22 Pat. Off: Gaz. 1445 ; 13 Fed. 
J~ep'-r, 446; 20 Int. Rev. Rec. 22 ; H Rep'1', 711 • 

• 

• 



• 

• ACTION FOR DAMAGES. 28'1 

. 

198. Licensee . 
• 

• 

A licensee cannot, as such, suo for an infl'ingement, but. must 
Msort his rights in tho name of the ol'iginal patentee. Paper Bag 
Cases, 105 U. S. 766 ; Grover & "Baker Sewing Machine Co. v. 
Sloat, 2 1!1islt. Pat. Cas. 112. 

A mere license to make and use, without the right to ·grant to 
others to make and use the thing patented, though exclusive, will 
not authorize the licensee to bring suit in his own name for 
infringement, without joining the patentee. 'Vilson v. Chickering, 
14 Fed. Rep'r, !H7; 23 Pat. QtJ: Gaz. 1730; North v. Ker~lmw, 
-! Blatehj: 70 ; Bogart v. Hinds, 25 li'ed. Rep'1·, 484 ; 33 Pat. Off. 

• • 

Gaz. 1268. S. P., Cottle v. Kt·ementz, 25 Pcd. Rcp'r, 404-. 
\Vlwre an exclusive license has been granteu, the licensee and 

the patentee are both neces~ary parties to n. suit for infringement. 
Hanunon.d v. Hunt, 4 Bann. (U .A. Pat. Cas. 111. · . · 

• 

An actiou at law, brought in the name of tho pate~teo for the 
benefit of his litmnsee, cannot be discontinued by the 110minal 
plaintiff; but the real parties in interc~t wiiJ. be·permitted to show 
their intt•rcst, in answer to a release by th~ noniinal plaintiff. 
Tlw nolllinal plaintiff may, howeYer, claim· indemnity against 

• 

l'Osl s, and the eou1·t, on n. proper application, will lll'ovitle for it. 
{;,,o,1yP:tr n. Bishop,·~ Bltttc!~t: 4:jS; 2 li'islt. Pat. Ucrs. !Hi. 

\\"hew a licemiC inclndm; a large numller of patt~nts, and pro-
• 

Yitles that the lieen~cc shall pay a stipulaletlroyalty 011 all machines 
l!l:lllllfaetnred uy llilll .· ClllUotJyiug ill thl·ir eom;(I'IIOtiOII 01' 1110tle of 
operation the inventions n.ncl improvements showu :nul dt·~eribed in 
t•:lt'lt, all ot· either of said letters patent," as long as the licensee 
nst·~ either of the patents he will be liable to pay the stipulate<l 
royalty. Pupe :Manf. Co. v. Owsley, 27 li'ed. Rep'r, 100. 

\Vberc a license to manufactuJ•e antl sell under a pateut is sub
ject to revoeation by written notice by the licensor, a postal card 
l'Patling: "Your royalty return for 'February has not contt- to baud. 
b'aihn·t• to forward ~arue for five days from l\Iarch lOth, subjects 
YOUr license to revokement" is not notice' in writin" of the i:evoea-
J ' 0 

t.ioll ot· termination of the license. Ib. 
A n'servation of a right to sue for a royalty, lwlcl inconsistent 

with a license to. use which accompanied a sale of thc.: thing 
patt•ntecl, by the patentee. Bigelow v. Loui~ville, 3 Fish. Pat. Oas. 
li02. 

• 
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1\:Ioney voluntarily paid umler license for nse of a patent cannot. 
be recovered on subsequent determination of invaliuity of patents. 
Schwar~enbach v. Odorless Excavating Co., 2 Gent. Rep'r, 85{), 

199.·· W7w may or should be Sued. 

'Vhero a structnro consisting ot several parts is patented as a 
combination, one who manufactures and sells some of the part~>, 
they being useless without the residue, with the understanding and 
intent that such residue should be supplied by another and tho 
whole go into usc in its complete form, is liable as an infringer. 
Wallace 11. Holmes,!) Blutclif. 65; 1 Pat. O.tf: Gaz. 117. S. P., 
()raig v. Fisher, 2 :iawya, ::!45; 5 Pew. L. R. 52. 

One joint owiwr of a patent for a machine can usc and sell 
machines made according· to the p~tcnt, only in respect to his 
own right. If he n5es or seih; t.hem wit-hout the authorit.y of his 
e'o owner as respects the right of the lnt.tcr, he is liable to an action by 
:-;nch co owner for an infringl·nwnt of the patent. In such action the 
plaintiff may recover his actual and proper damages, proportioned 
to the value a!Hl extent of his nntlivitlNl interest, witlwnt regard 
to the amount which his co-proprieto1· has received by means of tho 
infringement. Pitt~ v. Hall, a fllatcV: 20 I. 

An agent selling an article which infringes on tlte plaintiff's 
pat <>nt may be joined as a party defendant with the one who man
nl'actnrcs such article, as they :li'C joint trespassers, and arc liable 
to he snl'll jointly .. Buck v. Col,b, 1 Bnmnel' Col. Cas. 550. 

Th:tt the a~s!grwc of gains anti profits as~ignetl :.ftPr I ht• dect•eo 
:tll'arding tlwm can l'l'COVPI' l.ht•m in his own name, sec Campbell v . 
.famt•s, ~ /Jruut. d'; A. Pat. Gt~.~. t.i:lu. 

The use of a patented invention hy an officer of the government, 
in t.lw·performancc of his duties for the henelit of the gt>vt•rnment, 
~11ay I't'IHier him liablu as an infringet·. ()amphcll -n. ,Tames, 1'/ 
IJ!,tt·fl;t: -!:.! ; 18 Pat. O,tf: Oa:;. 979 ; 4 Bmt/1, d1 A. Pat. Cas. 456 ; 
H R''Ji'r, 4;,;; ; t'e\'l'I'sctl on another point, 10-l U. 8. !357. 

Amwr fo1· a vessel was constmcte!l by Q., 1111!ler an orllcr given 
fo1· that pni·pose by the sem·etary of tho navy, and was applied to 
a'vesscl bnilt for the United ::;tates, and was paid for to Q. hy tho 
secretary of the navy. It was lwld, that although the armor 
might have been the same in arrangement as tlw.t eoverod by a 
patent for tho application or employment of armor on vessels, Q . 

• 

• 
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'\vas not liable in a snit on the patent for any value which tho a1·mor 
may have been to the United States. The putting of the armor on 
a vessel owned by the United States was not a making, or using, 
or a vending to be used, of the armor. Heaton 11. Quintard, 7 
Blatclif. 73. 

A mere workman employed by a person other than tho patentee 
to make parts of a patented artielc is not liable to an action for 
damages. Delano v. Scott, Gilp. 480. 

Manufacturers of an article arc not liable as infringers where 
the infringement consists in a special use of it made by one who 
procured it from them. Their privity with the unlawful use will 
not be presumed. Keystone Bridge Co. v. Phamix Iron Co., 9 
PILila. 3H. 

Action against nllministrator survives, if there bas been an 
infringement ; the latter being hchl as a trttRtce for the owner. 
Atterbury v. Gill, 2 l•lippin, 230 ; 1:-l Pat. Off: Gaz. 276. 

• 
An action for infringement will lie against the parties making 

a machine which is patented, though such 1)crsons are employca by 
others to do the work. But if such parties have acted without a 
knowledge of ·i:hc plaintiff's rights, only nominal damages should 
be found against them. Bt·ycc v. Dorr, 3 .McLean, 582. 

A part owner of a patent has no right to usc an infringing 
device. If he does, he is liable to his co-owner for the wrong done. 
Hcn:ing v. Gas Consumers' Assoc.,!) Fell. Rep'1·, 55l- ; 3 Me Crary; 
206 ; 21 Pat. O,tJ: Gaz. 203. 

Suit cannot be sustained against an administrator to charge the 
estate for his having undertaken to sell patented articles in viola
tion of a patent right. He cannot charge the estate for a tort. 
'l'hompson v. Canterbury, 2 J.llc Orary, 332 ; 12 Fed. Rep'r, 485. 

Ono who is manufactming and selling a patented article under 
a license from tho patentee cannot be sued as an infringer ; the 
only remedy which the patentee can claim against him is such as · 
may be afforded by the contract of license. Kelly 11. Porter, 17 
Fed. Rep'r, 510; 8 Sawyer, 482. · 

In what case, and to what extent a landlord is liable for an 
infringement because the manufacture is carried on in his building 
and he receives a rent graduated by the amount of sales, see Star
rett'~. Athol Machine Co., 14 Fed. Rcp'r, 910 ; 23 Pat. Off: Gaz. 
1729. 

One who sells a compound bo knows cannot be applied without • 
VoL. II. 19 

• 

• 

' 

• 
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~aking the user a tre~passer, is accessory to the infringement. 
Albertine Co. v. Payne, 2'1 Fed. Rep'r, 559 
• 

200. Cases involving Corpomtions. 

A town which had maintained a ferry in violation of an exclu
sive franchise granted to a corporation by the legislature of the 
State was !tela, liable for damages. East Hartford v. Hartford 
Bridge Co., 10 IIow. 541. 

'l'he only persons who can be held for damages for the infringe· 
ment of a patent are those who own or have some interest in the 
business of making, using or selling the thing which is an infringe· 
ment; an action at la.w cannot be maintained against the directors, 
shareholders or workmen of a corporation which infringes a pat
ented improvement. United Nickel Co. v. Worthington, 1:3 Fed. 
Rep'1·, 302 ; 23 Pat, O,ff: Gaz. 9:10. 

'l'he board of directors of a railroad company authorized their 
chairman to make a certain contract. Pursuant to that authority 
he made and signed in behalf of the corporation a contract with a 
manufacturer for the construction of a number of cars, to be deliv
ered to the railroad company. The cars were to be furnished with 
a certain patented improvement, which the manufacturer had no 
license to usc. In a suit by the patentee against the chairman for 
an infringement of the patent, it was lteld, that the contract of the 
chairman could not be construed as authorizing or contemplating 
any trespass upon the rights of the patentee, and that he was not 
liable. The fact that the cars were run on the road after comple
tion gave no right of action against the chairman, as his authority 
extended only to the making of the contract. Lightner v. Brooks, 
2 Oliff: 28'1. 

A transportation company was organized 'for the purpose of 
providing a through line for freight between certain cities in the 
eastern and others in the western States ; and contracted with the 
companies owning railroads between those cities, to furnish cars 
for use throughout the line. 'l'he defendant was the general agent 
of the transportation company, with power to contract for the car
riage of gooch, but without power to say in what cars they should 
be carried, or what axle-boxes should be used on the cars. Axle
boxes which infringed the plaintiff's patent were used on the cars 
in which the goods were so forwa,·ded by the transportation com-
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pany. It was !tela, that defendant was not Hable to an action as an 
inft·inger of the plaintiff's patent. J.ightner v. Kimball, 1 Lmo. 
211. 'l'he defense of the agent in such a case is not that be· is tho. 
ser\'ant of the transit company in doing the wrong, but that he is 
a stranger to the wrong done ; that he has neither the pt·opcrty, 
the custody, nor the control of the cars in which this contrivance 
is used ; that he can neitlwr commaml the use nor the discontinuance 
of it ; and that his duties have relation to an entirely distinct sub
ject-matt.er. Ib. 

An action may be maintained against a corporation for the 
infringment of a patent, upon proof of a wrongful manufacture by 
agents of the corporation with its approval and for its benefit. Cor
porations can act only by their agents. '!'hey can act only by those 
who are in their employ. And when one in the employment of a 
corporation, in the business of his employment, does an act forthch· 
benefit, and which they adopt and approve and take advantage of, 
they will be deemed to have authorized the act, and will be as much 
bound by it as though expressly authorized. Poppenhusen v. New 
York Gutta J>ercha Comb Co., 2 Fislt. Pat. Cas. 62; 4 Blatcl1j. 
184. 

If a filw persons form themselves into a corporation under the 
l\Iissonri statute, the business of which is a necessary infringement 
of a patent, they cannot escape indindualliability for the acts done 
in the corporate name. St. I ... ouis Stamping Co. v. Quinby, 18 Pctt. 
O.ft: Gaz. 571 ; 5 Bwm. & A. Pat. Cas. 275. 

One who w:n president anu sole shareholder of a cor1>oration1 

was !Lela, under the circumstances, personally liable for an infringe· 
ment committed in the course of the company's business. Smith v. 
Standard Laundry :Machinery Co., 19 Fed. Rep'r, 826 ; 25 Pat. OJt: 
l-iaz. :393 ; 15 Rep'1·, 74. 

A corporation is res1>onsiblc for the conduct of its snpcl'intetul~ 
ent in aflixing the word "patented" to unpatented articles. Tomp
kins v. Buttcrficlu, 25 Fed. Rep'1·, 556. 

A city is liable in its corporate capacity for the inf1·ingemcnt of 
a patent. l\'Iunson v. New York, 5 Fed. Rep'r, 338; is Blatcl1j. 
237 ; 10 Rep'1·, 135 ; 5 Bwm. & A. Pat. Cas. 486. 

A city will be held responsible for infringements of patenta by 
its fhe depat·tment, though separately incorporated. Brickill v. 
New York, 7 Fed. Rep'r, 4';9; 18 Blatclif. 273; 18 Pat. O.fj: Gaz. 
463. 

The act of the legislature of New York, passed 1\larch 28, 1862 

• 

• 
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(Laws 1862, c. 03), has no effect to relieve the corporation of tho 
city of Brooklyn f1·om liability to pay the patentee of a patent for 
an improvem<>nt in hose-couplings used by it without his license . 
Bliss v. Brooklyn, 8 Blatcllj: 533 ; 4 Fish. Pat. Uas. 5!!6. 

The city of Brooklyn is not liable to the patentee of a patented 
seat, for the usc thereof in the pnblic schools of the city, under the 
direction of tho board of education, which purchased aml owns tho 
seats ; the corporal ion of tho city not using them and having no 
power by law, to dirct:t the discontinuance of their usc. Allen v. 
Brooklyn, 8 Blate!lj: 535 ; 4 Fish. Pat. Ca.~. 5fl8 • 

'fhe board of education of the city of New York purchased 
patented scats for usc in pnhlic schools. It was held, that the city 
was liable in a snit for infringement, notwithstanding the board 
was an intl.:!pendent corporatior. created hy the State government. 
Allen v. New York, 17 Blatclif. 350; 17 Pat. Off. Gaz. 1281; 5 
Bann. ((; A. Pat, Cas. 57 • 

• 

XVI. GJWUNDS OF DEFENSE. 

201. lnterest of the Public h~ Int·entions and Patents. 

From the principle established by many decisions, that tho 
application of an old proceHs or machine to a similar or analogous 
subject, with no change in the manner of application and no result 
substantially distinct in its nature, will not sustain a patent, it fol· 
lows that where the public has acquired in any way the right to 
usc a. macl1inc or device for a particular purpose it has the right to 
use it for all the like purposes to which it can be applied; and no 
one can take out a patent to cover the application of the device to 
a similar purpose. Blake v. San :Francisco, 113 U. S. 679. 

A patentee is bound either to usc his patent himself or Jlermit 
others to do so on reasonable and equitable terms. Iloc v. Knap, 
27 Fed. Rep'r, 204. 

'l'hc tmblic have an equity in patents 'vllich must always be 
regarc:led. Consoliclatetl :Fruit Jar Co. v. llcllairc Stam1'ing Co.1 

27 Fe(l. RPp'r, 3'i'i. 

• 
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One who invents, or discovers and keeps secret, a process of 
manufacture, has a property therein, whh·h the courts will protect. 
Salomon v. Hertz, 2 Cent. Rep'r, 182. 

202. Fmzul. 

A patentee brought a suit fo1· d::.mages against a. British cor
poration on the following facts : The "managing agent,, of the 
British corpomtion had been sent to this country and had f.-audu
lently pretended, in a series of negotiations, to conclude an agree
ment with the plaintiff, to make usc of his patent. The real pur
JlOSC cf tho agent, as alleged hy the plaintiff, had been, by means of 
}lrotracted consultations and drafts of agreements, to prevent him 
(the plaintiff) ft·om using his invention during a certain period, allll 
thus gain time for his principal to introduce another invention in 
which it was largely intcrestcJ. A charge that, if the corporation 
never gave any authority to its managing agent to assent to the 
draft of agreement in its behalf and in its name, and never sanc
tioned it as a corporate act, suit for such a fraud as ahove indicate<l 
could not be maintained, was !1eld enoneous, upon the ground that 
the suit not being upon a cont1·act, the corporation might he 
responsible for the fraud, notwithstanding its authority and sanc
tion were never given. Butler v. 'Vatkins, 13 1Vall. 456. 

In a case of allcgr.d infringement, if the parties deal at arms
l<mgth, and the defendant is given his choice between a settlement 
o:1 the terms offered by the complainant, and a law-suit with time 
suflicient for rctlcct.ion and investigation, t.he fact that the defend
ant feared the result of litigation on his business, and thcn:fore sct
tleu, is not sufficient to support the charge of fmud. Pope 1\Ianuf. 
Co. v. Owsley, 27 Fed. Rep'r, 100. 'l'hc mere fact that the owner 
of a llatcnt alleges an infl'ingem::nt, and tlu·catcns suit unless a set- _ 
tlemcnt hi mado with him, cannot be held to make snell settlement 
void for f1·aud Ol' intimidation. Ib. 

'Vhere a patentee claims an inft·ingement, the fact that at tho 
time of making a settlement of the claim for past manufacturing 
and sale, and granting a license, tlw patent had expit·ed, though in 
force when m•gotiations were begun, does not render the tran::;ac
tion ft·audulent. Ib. 

A party who has owne1l the recor1led title of a patent for tnore 
tlmn six months, may, for a valuable consiucration, convey tho 

• 
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sa:ne to a corporation competent to pm·cbase and hold it; and t .;. 
title thus conveyed will not be open to attack for fraud in t' , 
assignor. Racine Seeder Co. v. Joliet Wire-Check Row Co., • • 
Fed. Rep'1·, :J67. · 

203. Estoppel. 

Declarations on the part of an inventor that he intended not to 
take out a patent, bnt to let the public have his invention, will 
estop such party, or any one holding unrlcr him, from asserting l1is 
right against a 11crson acting on the faith of such declarations. 
Pitts ·v. Hall, 2 Blatclif. 229 • 

A mechanic, working at his employment for wages, who per
mits his employer to apply for and obtain a patent without objec• 
tion, upon a machine which the mechanic has perfected, will be 
deemed to h::we waived any rights he may have had as n prior 
inventor. Fraim v. Keen, 25 Fed. Rep'r, 820 ; 34 Pat, OjJ: Gaz. 
1048. S. P., Ruggles v. Young, 1 MacA1·tltur Pat. Cas. 160; 
'Varner v. Goodyear, 1 ..~.7Jli.tc.A1·tltw· .Pat. Cas. 60 ; l\lcCormick v. 
Howard, ld. 23S. 

A disclaimer at the close of a specification estops the patentee 
from setting up any IH'ivilege to the part disclaimed. Whitney v. 
Emmett, Baldw. 303. 

A disclaimer made by an attorney in the prosecution of an 
application for a patent, docs not necessarily estop the patentee 
f1·om maintaining that his claim embraces the matter so referred 
to. 1\-Iann v. Bayliss, 10 Pat. Off. Gaz. '189. 

A patentee is not estopped by his silence in omitting to assert 
his claim to an invention, unless it has misled another to his hurt. 
Hailroad Co. v. Dubois, 12 lVidl. 47. 

A certified copy of the model docs not conclude the defendant, 
hut he may show that the model has been changed. J ohnsou v. 
Beard, 8 Put. O.ff. Gaz. 435 ; 2 B ann. cf: A. Pat. Cas. 50. 

A patentee can not repudiate one of the parts of his combina
tion after another inventor has taught him how to dispense with it. 
Hale v. Stimpson, 2 Fish. Pat. Ca.~. 5(15 ; Coolcclgc v. 1\IcUone, 2 

Sawym·, 571; 5 Pat. OjJ: Gaz. 4ii8; 1 Am . .L. T. N. S. 214; 1 
Bann. d'; A. Pat. Cas. 78. 

'Vhcre one has advertised a patented article as one of the most 
useful of inventions, and one which has superseded all other similar 
articles ; and has also sold such article for usc ; such person is 

• 
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estopped, in an action against him for an infringement, from deny· 
ing the utility of the invention. Stanely v. Whipple, 2 McLean, 
35,39. . .. 

In a suit for infringement of a patent, against a purchaser from 
a licensee, in which the complainant treats the license as no longer 
in force, the defendant is not estopped from denying the valirlity 
of the patent. Baltimore Car WlJCel Co. v. North Baltimore Pas· 
senger R. Co., 21 Feel. Rep'1·, 47. 

Estoppel of patentee, as against assignee of patent, to allege itR 
invalidity in suit for inft·ingement. Rumsey v. Buck, 20 Feel. 
Rep'r, (l!)/; Underwood v. 'Vanen, 21 Il'ed. Rep'r, 573. 

A licensee under a patent is not estopped to deny its validity, 
when he has not done or claimed anything under it, and the 
licensor has had knowletlge of his position. Bt·own v. Lapham, 27 
Fed. Rep'r, 77. He is estopped to deny its validity on any ques
tion arising out of that relation between the parties (lb.), so long 
as the license remains in force. Poptl l\Ianuf. Co. v. Owsley, 27 
Fed. Rep'r, 100. . 

A licensee who agrees not to contest the validity of the patent 
or the title of the licensor thereby admits the validity of the patent, 
and waives all questions of limiting or escaping the claims by the 
prior art ; the only question being whether the machines made are 
within the terms of the patent. The date and duration of a 

• 

patent are matters of public record which the licensee is as much 
bound to know as the licensor. Ib. 

'Vhere it is claimed that a patentee has estopped himself to deny 
that his American patent was for the same invention as was patented 
to him in prior foreign patents, by representing that it was for the 
same, in his application, if the patentee was laboring under a mistake 
as to this point, his rights ought not to be defeated, or seriously 
abridged by such mi:>take. Commercial l\Ianuf. Co. t'. Fairbank 
Canning Co., 27 .Fed. Rep'r, 78. 

A dcct·ee dismissing a formc1· bill for failure to show infringe· 
ment, docs not estop the plaintiff, or his assignees, from suing the 
same defendant for infringing the same patent. Stcam-Guagc & 
JJantern Co. v. l\Icyrose, 27 Fed. Rep'r, 213. 

The equitahle doctrine of estoppel is applied to a patentee who, 
after unreasonable delay, applies for an amendment and enlarge· 
mcnt of his claim. Asmus v. Alden, 27 Ji'ed. Rep'r, 684, 

'Vhere the tet·ms of a claim in a patent are clear and distinct, 
the patentee, in a snit bt•ottght upon the patent, is bound by it, and 

• 
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C\lnnot sP.ow that his invention is broader than the terms of his 
claim; or, jf the invention is broader, he must be held to have sur
rendered the surplus to the public. Blades v. Rand, McNally & 
Co., 2'1 .F!Jcl. Rep'r, 93. 

·where a patentee, in the first instance, made broad claims, 
wl1ich we1·o denied, it was ltelcl that by accepting a patent for a 
restricted claim, he abandoned his claim by construction, flO far as 
what was in terms refused him was concerned ; and that his action 
became part of the law of the patent, and controlled the assignee 
~swell as the original patentee. Blades v. Rand, l\IcNally & Co., 
27 Fed. Rep'1·, 93 ; Otis B1·os. v. C1·ane Bros. 1\Ianuf. Co., 27 Fed. 
Rep'1·, 550 ; Roener v. Pedc.lie, 27 Feel. Rep'1·, 702. 

The inventor of a certain mechanism assigned the invention to 
a manufacturing company of which he was superintendent, by 
wllich it was patented ; and he caused mechanism to be made by 
the company, representing it to be one of the modifications of the 
invention patented ; for the construction of which the company had 
Rpecial tools made, and which it introduced to the public as covered 
by the patent. It was lwlcl, after be had loft the company, that he 
and all in privity with him, wore estopped from denying that the 
mechanism so constructed was covered by tho patent ; and that, a~ 
to him and thoJn, an injunction against its reproduction should 
issue. Time Telegraph Co. v. Uimmer, 19 Peel. Rep'1·, 322. 

Patent was issued to Armstrong and Hutchinson, in 1875, for 
an improvement in machines for finishing hoJ•so-shoo nails. It was 
lteld to be shown by a preponderance of evidence in a snit for 
infringement, to have been obtained by them for devices invented 
and put in use by them while they were in the employ of tho 
defendant under such terms as to }H'eclude them from making any 
claims against tho defendant fo1· such devices. Bensley v. North
wcstern Horse Nail Co., 26 .Fed . .Rep'r, 250. 

A patentee of an improvement consisting in securing a loose 
ease or jacket al'Ound a hydrant, in such mam~er that the hydmnt 
might be withdmwn without disttu·bing tho case, was !teld not 
estopped by procul'ing a patent therefor, from patenting a fnrther 
improvement, consisting in so connecting tho case with tho hydra11t 
that tho upheaval of tho case a few inches by tl10 frost woulll not 
injure or Lreak the hydrant. ~Iathews v. Flow01·, 25 Peel . .Rep'r, 
830 ; 33 Pat. O.ff. GHz. 887. 

A patent for the clwnge of oltl parts of a combination to effect 
efficient co-opemf.ion must be limited to tho express improvement 
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made. Troy Laundry Machinery Co. v. llunnell, 27 Feel. Rep'r, 
810. 

'l'he holder of a patent for a combination of devices for a slid
ing door for railroad cars, claiming as part of tho combination 
guiding rods and staples, and expressly disclaiming the use of 
grooves as an equivalent, is estopped from insisting, to establish an 
alleged inhingement, that the grooves are equivalent to the rods, 
or that the rods and staples are not essential to his combination. 
Watson v. Cincinnati, I. &c. R. Co., 23 Feel. Rep'r, 443. 

204. Fm·mer Adjucllcatlon. 

A former verdict, or dismissal of a bill filed for an injunction 
to restrain the use of a patented invention, is not a bar to a subse
quent action at law for damages, in another State, unless a judg
ment was rendered on snob verdict against the plaintiff, or the 
dismissal was on the merits. Allen v. Blunt, 2 1Voodb. £(; M. 
121, 132. 

'l'hc defendant in a suit at law for infringement agreed with the 
Jllaintiff, for a valuable consideration, to discontinue the manu· 
facture of the iufl'inging at·ticle ; and subsequently suffered 
interlocutory judgment to be entered against himself by default. 
Afterward 110 continued to make and sell an a1'ticle differing but 
slightly from the former, and a clear infringement of the one 
patented. A bill in equity having been brought to restrain the 
unlicense(l manufacture, and it ap}learing that the defenses set up 
in the answer were within the defendant's knowledge at the time 
of the action at law, it was helcl, that be was concluded by the 
agreement of compromise ; and sbonJd not be permitted to contest 
the validity of the patent. Brooks v. l\loorhouse, 13 Pat. Off: Gaz. 
4!l9 ; 3 Bann. &; A. Pat. Gas. 229. 

A verdict sustaining a patent, and judgment thereon, in an 
action between an owner of a tenitorial right under such patent 
aud an infringer is not admissible in e\'idence in an action brought 
by another owner of another territorial right under the same patent 
for the purpose of establishing his right. ; but would be admissible 
on a notice for a provisional injunction, as affording strong evidence 
of the validity of the patent and of the title. Buck v. Hermance, 
1 Blatclif. 322; 1 L. Rep'r, N. S. 321. 

.A patentee and bjs assignee brought a suit in cqnity, in the 
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circuit court of Louisiana, against a junior. patentee, seeking to 
have the junior patent declared void for interference with their 
patent. The bill was dismissed on the merits. Subsequently the 
same plaintiffs brought an action at law, in anothet· circuit for inw 
fringcment of their patent,· against a person who bad not bel'n a 
party to the record in the snit in Louisiana, but who had obtained 
an intl'rest in the juniot· Jmtent, after the commeucement of the 
J .. ouisiana snit., and before the judgment of dismissal. It was !teld, 
that the rights of the parties to the action at law would have been 
bound by a judgment in the Louisiana suit declaring eitlwr patent 
void ; but that the judgment of dismissal did not import the 
invalidity of the senior patent, and could not be pleaued in bar of 
the action at law. 'l'o constitute such a judgment a bar to sneh 
subsequent action, it should have been direct and atlirmative 
in its terms, and have asserted the interference of the patents, and 
have declared the patent void in whole or iu part, or inoperative 
and invalid in some })art of the United States. 1'yler v. Hyde, 2 
Btatd~f. 308. 

The validity of a patent having been in part sustained in ono 
circmit, snit was brought in another circuit for infringement by a 
l)aJ'ty who had contributed to the payment of the counsel who had 
defended the first suit. The d~>fendant was lteld estoppecl by the 
adjudication in the other circuit, and that the proper practice to 
intt'Oilucc new evidence as to prior use, would be to move for a re
hearing in the other circuit. l\liller v. J .. iggett, &c. 'l'obacco Co., 
7 Feel. Rep'1·, !ll; 2 J.lleChn·y, 375; 27 Int. Rev. Rec. 205; 19 
Pat. O.tf. Gaz. 1138. 

A judgment recovercLl in a prior action, was !teld, under the 
circumstances, not to preclude impeaching the patent in a subse
quent suit. Russell t•. Place, 94 U. S. 606. 

An adjudication against the defendant in a smt for infringement 
of a patent binds his servants or ag1'nts only through their relation 
to tht·il· employer or principal, and tlwy m·c not thereby prechHlcd 
ft-om setting up any defense to a new snit against them for an 
alh•gPcl new infringement hy them acting in their own right. 
Hayes v. Bickelhonpt, 24 Fed. Rep'r, 806 ; 82 Pat. O.ff: Ga.o. 136. 

In an action at law, by patentees, for damages for the use of 
maeltincs covered by theit· patent, an answer which sets up tho 
J'ccovei'Y by the plaintiffii U!;:tinst a third pct·son of a decree in 
equity for an accounting of profits in manufacturing and selling 
such machines in infringement of the patent ; an accounting bud 

-
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a certain sum awarded to them as such profits ; and tlmt the 
machines for tho usc of which tho action at law is brought were 
purchased by defendant from such third person, and the· profits ~f 
their manufacture anu sale included in such decree, but which docs 
not allege that such decree has been satisfied by payment or other
wise, or tlmt the accounting ineludl!cl tho machines in question, 
does not state a defense. Fisher v. Consolidated Amador 1\liue, 
&c., 25 Feel. Rep'r, 201. 

'Vbere a. licensee accepts a license agreeing not to COlJtcst tho 
licensor's title or the validity of the patent, a subsequent decision 
of a court declaring the patent void will not affect the license. 
Pope l\Ianuf. Co. v. Owsley, 27 Feel. Rep. 100. 

The rule that parties directly interested in the suhjcct-mattcr 
of a suit and a right to make a defense, aro concluded by the judg
ment therein is applied in patent cases. Ame•·ican Bell 'l't!lepbone 
Co. ·v. National Irnprovcll 'l'1•lcphone Co., 27 .Fed. Rep'1·, G33. 

205. That the Device Patented does nnt Involve inven
tion. 

"Invention," in the sense of the vatent law, mean~ 1imling out, 
cr:ntriving or creating, by intc\lc>ctual act, something which did not 
previously exist. Conover v. Hoach, 4 l·'i.~lt. Pat. Cas. 12. 'l'he 
word implies exereisc of gcniu~, and p1·ocluction of a new idea. 
New York Belting & Packing Co. v. :Magowan, 27 Fed. Rep'r, 3G2. 
Sec also, pages 36, a 7, aut e. 

There may be invention in the adaptation of an old article to a. 
new purpose, producing a useful result. Yale I~ock Mannf. Co. v. 
Norwich Nat. Bank, 19 Blatc/l.t: 12:3; 6 Jthl. Rl'p'r, 3i7; Wash
ing l\Iachinc Uo. v. J;.incoln, 4 Fish. Pat. Gas. 3iU. But merely 
bringing old dcviec>s into such juxtaposition as will allow each to 
work out its own effect, but without causing either to contribute 
any new function or mode of operation, is not invention. Troy 
Laundry l\Iachincry Co. v. Bunne\1, 27 J?cd. Rt')J'?', 810. 

The mere selection, for a particular purpose, fi'Om materials 
known to possess the proper qualities, of materials !lpccially atlaptecl 
to that purpose as a choice of steel, or case-hardened iron, for 
combination with softer metal, in gun-cartridges i:> not invention. 
Re Maynard, 1 11/ac.Artlwr Pat. Cas. 53G. S. P., Putnam v. Yer· 
rington, 2 Bann. & A. Pat. Gas. 237 ; ll Pat. O.f!: Gat:. 680. And 
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!lo, of tho substitution of a more appropriate or economical material 
for one previously in usc. New York Bung, &o. Co. v. Doel
gcr, 23 Feel. Rep'r, 191 ; 32 Pat. Off: Gaz. 651 ; Hotchkiss v. 
Greenwood, 11 How. 248. But the substitution of one ma
terial for another may involve contrivance or ingenuity ; may 
involve a new modo of constrnotion, or result in developing 
new properties Ol' uses ; and where this is the case, the nlle that 
there must be exercise of invention is satisfied, and the process or 
l'esult is patentable. }Ticks v. Kelsey, 18 Wall. 673 ; Smith v. 
Goodyear Dental Vulcanite Co., 93 U. 8, 486 ; aff'g 1 .Holmes, 354; 
Goodyear Dental V ulcanite Co. v. Root, 1 Bmm. &; A. Pat. Oas. 
384; 6 Pat. Off: Gaz. 154 ; Goodyear Dental Vulcanite Co. v. 
Willis, 1 l!'lippin, 385 ; 1 Bann. <f: A. Pat. Cas. 568 ; '1 Pat. Off: 
Gaz. 41 ; Putnam v. 'Voatherbee, 1 IIolmes, 497; 2 Bann. &; A. 
Pat. Gas. '18; 8 Pat. 0.11: Gaz. 320; Dalton v. Nt•lson, 13 Blatcllj: 
357; 2 Bann. &; A. Pat. Oas. 225; 9 Pu.t. 0.11: Gaz. 1112 ; United 
States Stamping Co. v. King, 17 Blatc!lj: 55 ; 4 Bmm. &; A. Pat. 
(}as. 469 ; 7 Fed. Rep'1', 860 ; 17 Pat. O,lf: Gaz. 1399, 

20G. But only J.llechanical Sl..:lll. 

To sustain a patent, t.he device must involve exercise of the 
inventive faculties; that it is me1·ely new, 01· useful, ot· shows 
mechanical skill, is not enough. 'l'hompson v. Boissclicr, 114 U. S. 
I, 20 ; Yale Lock 1\Ianuf. Co. v. G1·eenleaf, 117 U. S. 554 ; Brown 
v. Guild, 23 Wall. 181 ; 6 Pat. Off: Gaz. '731 ; Celluloid 1\Ianuf. 
Co. v. Comstock & Cheney Co., 27 Fed . .Rep'1', 358 ; 1\Iay v. Fond 
du Lac County, 27 Fed. Rep'l', 601. See Hill v. Biddle, I<.l. 560, 

A change in an old device, producing a new and useful result, 
• 

in which invention is involved, is patentable. Sewing l\Iachine <Jo. 
v. Frame, 24 Fed. Rep'r, 506 ; 28 Pat. Off: Gaz. 96. S. P., H.ecd 
v. St1·eet, 34 Pat. Off: Gaz. 339. 

A patent for a combination is not necessarily invalid because all 
the parts are old; yet merely assembling them together, 01' placing 
them in juxt:.!position does not indicate invention ; but some new 
or peculiar function, produced by such a combination, must be 
developed, or the new arrangement is the mere exhibition of 
mechanical skill (Scott 1\Ianuf. Co. v. Sayre, 26 Feel, Rep'r, 153); 
and a device which does not involve inventiPn, but mechanical 
skill simply, is not patentable. Butler v. Steckel, 27 Feel. Rep'r, 
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2l9; Calkins v. Oskosh Carriage Co., Icl. 296. Though new and 
useful, an invention, to be patentable, must be the result of some· 
thing more, and different from, mechanical skill. Celluloid·:Mnnnf. 
Co. v. Comstock & Cheney Co., 27 Fed. Rep'r, 358. 

1\fere mechanical skill applied to an old idea, modifying it and 
making it m01·o practical, is not patcnt.ablo unless sotntl new nml 
useful result is obtained. New York Belting uz:; Par.king Co. v. 
:Magowan, 27 Fed. Rep'r, 36~. • 

207. Novelty in the lnventlun, Lacking 

It is a valitl defense to a suit for infl'ingement (as well as a 
sound objection to the original applicatiDn for a patent), to show 
that the device for which the patent Ims been granted was not new. 
Novelty is essential ; the patent law requires a thing to be new as 
well as useful, in order to entitle it to protection by patent. Stan
ley Works v. Sargent, 8 Blatclif. 344 ; 4 Fish. Pat. Cas. 443. If 
there is notl1ing new in the process, or the machinery for applying 
it, the result is not patentable. Collar Co. v. Van Denson, 23 l~(tlt. 

530; 5 rat. Qff: Gaz. 919; aff'g 5 Fish. Pat. Cas. 597; 10 
Blatclif. 109 ; 2 rat. Off: Gaz. 3Gl. Novelty and utility com
bined determine patentability. Celluloid l\lanuf. Oo. v. Comstock 
& Cheney Co., 27 Feel. Rep'r, 358. Sec also ante, p. 55. 

Novelty is variously detined ; but the cases agree that tl10 sub· 
stance or article need not have heen non-existent, prior to the 
invention patented; the inventor's t·ight is secured if his ingenuity, 
method, or device l1as given the thing new properties, brougl1t it 
into uses before impracticable, imparted to it a new value, invested 
it with a now mode of operation, .made it substantially bettct· or 
cheaper, or the like. Glue Co. v. Upton, 97 ?:~ S. 3 ; aff'g 4 Cliff'. 
2:17 ; 1 Bann. & ~· rat. Cas. 497 ; 6 Pat. Off: Gaz. 837 ; Salt 
1\lanuf. Co. v. 'l'bomas, 3 Leg. Gaz. 316 ; 1 Leg. Gaz. Re-p. 275 ; 
Furbush v. Cook, 2 Fislt. Pat. Cas. 668 ; Strong v. Noble, 3 Id. 
586; 6 Blatclif. 477. 

Novelty in the result or effect only, is not, in general, sufiiciont; 
there must be evidence that the effect is produced by some new 
Jlroeess, device, contrivance, mode, manner, or means, or by some 
new machinery ; for a patent cannot be granted for an effect only, 
Where, however, such a result is shown, slight evidence only of the 
existence of novelty and invention will suffice. Yearsley v. Brook
fiehl, 1 MacArtlmr Pat. Cas. 103. 

• 

• 
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'Vbero tho principle of an alleged invention has been previously 
discovered and applied, although there may be in the new applica.· 
tion some degree of novelty, and something may have been discov
ered or found out that was not known before, it is not patentable 

, unless the new occasion on which tho principle is applied, leads to 
I 
' some kind of new manufacture, or to some now result, Re Blanuy, 

1 JlfacArt!tw· Pat. Cas. 552. 
Although a mere analogous usc is not patentable, yet whore a 

new or improved manufacture is produced by now contrivances, 
combinations or arrangements, a new principle may bo constituted, 
and the application or practice of old things will of course be now 
also in tho result. Tho usual test is whether tho production of the 
article is as good in quality at a cheaper rate, or better in quality 
at tho same rate, or with both these consequences partly combined ; 
and so is the like principle in mechanism. That a combination 
appears to be simple, and the invention not very great, is not suffi
cient objection if the invention be not frivolous and foolish. Re 
Smith, 1 MacA1·tlwr Pat. Gas. 255, 

In order to constitute patentable novelty and utility, it must 
appear that, in a new process of manufacture, tho result produced 
was an improvement in the trade, aml for tho public good or advan
tage, by the manufacture either of a now or bettor article, or one 
ehcapcr to tho public than that produced by tho old method. 
Jones v. "\V cthcrill, 1 JfacArt!tm· Pat. Gas. 409. 

In tho case of combinations, tho fact that one or more of the 
elements of which it is formed have been used before for other pur
poses, is not such want of novelty a3 will defeat an application for 
a. patent ; if tho combination is substantially new, the invention of 
tho combination is patentable. Re 'Vatson, I .llfacArtlwr Pat. Cas, 
510. Sec Brown v. Whittemore, 5 Ji'-islt. Pat. Gas. 524; 2 Pat. 
Off: Gaz. 248. 

If tho article or result patented can be produced without tht' 
aid of tho description given in the patent, there is lack of novelty 
Lockwood v. Faber, 27 Ji'ed. Rep'r, 63. 

208. Utility Laclcing. 

Although a mere change of form or proportion is not a patent
able invention, if by such a chango a now effect is produced, and -
proof of its practical utility is given, it may he patentable. Ro 
Fultz, 1 Mac.A1·tlwr Pat. Gas. 1 iS. 
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The question of utility pertains chiefly to tho examination of 
tho application before tho commissioner ; it can seldom be t·aise(l 
with good effect as a defense to a suit for infringement, for tho 
courts will not usually rcvi~e the decision of tho patent-otlice as to 
utility (Doherty v. Haynes, 4 Gtijf: ~!ll ; G Pat. Ojf: Gaz. 118; 
1 Bam~. <V A. Pat. Cas. 28\l), lmt arc inclined to treat tho fact 
that defendant thought worth his while to appropriate plaintiff's 
invention as sufficient proof that it was a useful one. Sec ante, p. 
5G ; Hobbie v. Smith, 27 Fed. Rep'r, u5G. 

In order to sustain a patent as well as to obtain one, tho 
machine, device, improvement, combination or other thing for 
which it hns been gmntod must appear to be useful, as well as 
new. Hut a high degree of utility is not required ; nor is utility 
the uole test of patentability. Stanley \Vorks v. Sargent, 8 Blateltj: 
3 U ; ·~ Fislt. Pat. Gas. <143. If an invention pmcluccs either a new 
result which is useful, or an olu result more cheaply o1· atlvanta· 
geously, than was formerly }H'acticable, it is "useful." Niles Tool 
\Vorks v. Betts 1\lachino Co., 27 Fed. Rep'r, 301 ; Hobbie v. 
Smith, 27 Ib. GoG. 

A change in the construction :mel modo of operation of a 
mechanical device, although but sligllt, may be patentablc:>, where 
the consequences of the chango are considerable, t•esulting in a very 
great saving of expense. Re \Valsh, 1 Mac.Artlmr Pat. Cas. 530. 
Hut seo Re I.ittleficld, Icl. 574. 

209. Typical Cases aluslraling Application of 'the Rules 
'requ'lring Invention, Novelty, Utility, &c. 

The tlecisions arc very numerous which, without establishing 
any new principles of the law of patents, determine the application 
of the principles presented in tho last three sections to particular 
inventions. 1'/te following m-e t!te more inst1·uetive fY.l!amples o.f 
Tmxns XOT PATE::s'TAllLE 1oltic!t !tave been ac?J'uclgecl so for want of 
invention, novelty, 11titity, or for W.:e obJections. 

A combination of machinery used to form lead pipes in a new 
way ; such machinery in principle being tl10 same as that com· 
monly employed to make maccaroni, and clay }>ipcs. I.e Roy v. 
Tatham, 1-lllow. 150. 

A wagon-reach made of iron inst~ad of wood as formerly used • 
Ilicks v. Kclsy, 18 lVall. G70. 

A combination which consists only of the application of a piece 

• 
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of rubber to one encl of the piece of wood which makes a lead pencil. 
Rubber 'l'ip Pencil Co v. Howard, 20 lVall. 498 ; aff'g 5 Fislt. Pat . 

• Cas. 377 ; 9 Blatchf. 490 ; Rcckendorfer v. Faber, 92 U. S. 347 ; 
aff'g 12 Blatclif. 68 ; 1 Bann. &; A. Pat. Cas. 229. 

A claim of a woven elastic fabric, differing from those pre,·i· 
ously use(l only in being more tightly woven, and more elastic by 
reason of a greater }H'oportion of elastic strands. Smith v. Nichols, 
21 Wall, 112. 

A product consisting merely of a metallic ring envelope in a 
composition of ivory or similar material, being an improved form 
of rings for martingales. Rubber-Co~t Hat·ness Trimming Co. v. 
Welling, 97 U: S. 7. 

'l'he grinding or powdering an article of commerce, in this 
instance glue, to render it easier of handling, and more readily 
dissolved for use. Glue Co. v. Upton, 97 U: S. 3; aff'g 4 Olijj·: 
237 ; 6 Pat. Off. Gaz. 837 ; 1 Ba'nn. &; A. Pat. Cas. 497. 

The use of wedge-shaped blocks in making a })1\Vement; that 
being the principle long since applied in laying couble-stone pave
ments ; also the mere exercise of judgment as to the amount of 
force or degree of force to be used in ramming or swaging. Stow 
v. Chicago, 8 Biss. 47 ; 8 Bann. cfJ A. Pat. Gas. 83 ; aff'd, 104 U: 
s. 547. 

A contrivance consisting merely in putting an additional pane 
of glass in a fare-box in a street car, opposite the side next the 
driver, so that the passengers can see the interior of the box 
through it; for this requires no more invention than the placing 
of au additional pane of glass in a show-case, or the putting of an 
additional window in a room. Slawson v. Grand Street R. R. Co., 
107 u: s. 649. 

The use in succession of two distinct pairs of dies, of well
known kinds, not combined in one machine, nor co-operating to 
one result, but each pair doing by itself its own work. Beecher 
1\Ianuf. Co. v. Atwater 1\lanuf. Co., 114 U: S. 523. 

A combined hose·carriage and fountain-standard, consisting 
in the combination of "a wheeled carriage provided with a foot or 
brace to sustain it in an upright vertical position, a nozzle-holding 
device, and a reel of large diameter to allow water to flow 
through the hose when partially wound there ;" the proof showing 
that a fountain-standard and hose-reel, similarly mounted, had been 
previously used in combination. Preston v. 1\lanard, 1IG U: S. 
661 
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of a part of an old manufacture as a separate 
Seligman v. Day, 14 Blatclif. 72; 2 Bann .. &';.A. 

A paper bag made with a notch cut with jagged or serrated 
etlgt·s with a view to facilitate the opening of the mouth, instead 
of with smooth edges as previously used. :Matte1· of Arkell, 15 
JJlatc!l.f. 43-7. · 

An imp1·ovement in distributors fot· copy for compositors, which, 
instead of the device Jll'eviously in use, of a series of books lettel"l•d 
to conespond with lette1·s systernnticaJly placed upon the leaves of 
copy, also m:u·ked upon the type, employed a gaJley holde1· with 
comp:nlmeuts fu1· galleys permanently lettered to correspond with 
the lettering on tlw hooks. llrainm·d v. E\•ening Post Assoc., :.!:! 

Blatd~t: G 1. 
An improvement in the application of palm-leaf to stu fling he<l~, 

&c., which same process had been used in preparing hair fo1· like 
us<>s, so that there was no invention of any new process. Howe v. 
Abbott, 2 Stm·y, 1{)(1, 

An impt•ovement consisting only in a change in the mnnne1· of 
attaching several knives, instead of one, on a cylinder by screw~, 
instt•ad of attaching it to the cylinder by rings at the end. Hovey 
'!.'. Ste\·cns, 1 lVoodb. &'; l'l. 290. 

An improvement in the known mode of making car-whel•ls by 
placing a heated tire of cast steel in a moulll, and then pouring in 
molten cast il·on at the center of the mould, thus producing a weld 
or union between the iron anll the steel ; which consistell merely in 
intl·odncing the niolten iron through a series of openings m· 
"sprnes" jnst inside the lwated rim or tire. Needham v. \Vash
bnrn, 4 Cliff. 254 ; 7 Pat. O.ff: Gaz. G-19 ; 1 Bann. ill A. Pat. Cas. 
~""' i)t) '. 

An improvemt>nt in locks atlll door·fastcnings, consisting in 
making them double-faced, so that the same lock or fastening may 
be used for a right ot· left-Land door; locks that might be applied 
in the tmmc way, though not used or made for that precise purpose, 
ueing in public use. I~ivingston v. I~ivingston, 1 Fislt. Pat. Cas. 
521. 

·where the patentee of an improvement in chewing·gum took 
the crude cbickly of commerce, washed it in hot watm· to remoYe 
the coloring matter and impurities, and claimed the product as a 
new invention ; but there was proof that tlw same process had long 
been used for washing aud pmifying India rnbber antl gutta·pcrcha1 

IT. -·~0 
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wl1ich are products of the same \'(!getuulc family as chickly. 
Adams v. Loft, 8 Rep'r, 612 ; 4 IJann. di .A. Pat. Oaa. 495. 

'l'hc pt·cpal·iug alltl cutting up rneat, atlll putting it in a can 
which is then hermetically scaled ; and the construction of tlte can 
of -a particular form. Wilson Packing Co. v. Clapp, 8 Rep'r, 262 ; 
8 ]Ji.~s. S45 ; 4 Bann. ,{'; .A. Pat. Cas. 355. 

A method by which hair is put in small1mckagcs :mel compressed 
into convenient shape for sale to Jllasterers, so that the compressed 
lmlc may be separated into convenient smaller packages as desired. 
King v. l~rostel, 8 Rep'r, 4!)0 ; 8 Biss. 510 ; 4 Bwm. ,{'; .A. Pat. 
GeM. 2ao. 

The mere change of the form of a die so as to clmngc the form 
of that which was manipulatcclumler the die. Smith v. American 
ll1·i,lgc Co., 8 Biss. :l12 ; 3 Bwm. tf: .A. Pat. Oas. 565. 

'l'hc mere change of the spaces of lines embossed on paper so 
that they might be used for writing. Cone v . .Morgan Envelope 
Co., 4 Bam~. <{';A. Pat. Cas. 107. 

l\Ict·cly attaching prongs to a disk to serve the same pmposc as 
tbe disk. Lorillard v. Ridgway, 4 Bwm. <f: .A. Pat. Cas. 564; 16 
Pat. Qff: 0 az. 1231. 

A lady's hair-net made of coarse threads interspersed with fine 
tilrcads, insteatl of fine threads alone, as already in usc. Dalton v. 
Jennings, 5 Pat. O.tt: Gaz. G 15. 

A 11atcnt for apparatus in which the acitl and alkaline solutions 
for forming carbonic acid gas were kept separate until required to 
extinguish a fir<>, when they couhl be readily mingled ; it appearing 
that similar apparatus had been employed in soua-fou.ntains for the 
supply of ueYemges. Northwestern Fire Extinguisher Co. v. Phila
'lelphia Fil·e Extinguisher Co., G Pat. Ojf: Gaz. 34; 10 Pldla. 227; 
I Bam~. <f: .A. Pat. Cas. 177. 

'l'he mere making of a motlel of an invention, was ltel(l not to 
constitute inYcntion, as againHt a patent snbscquently granted to 
another for the same thing. Stilwell, &c. Manu f. Co. v: Cincinnati 
Gas.light, &c. Co., 7 Pat. O.ff. Gaz. 829. 

A claim for making in iron, a ft·amc which has before been 
made in wood. Holbrook v. Small, 10 Pat. Qff: Gaz. 1i03. 

Combining a curved metal receiver with an elevated, inste:lll of 
a horizontal, dclivm·y. ~lunn v. llayliss, 10 Pat. O.ff: Uaz. 78!!. 

'fhe putting a second cover on a base-ball, to harden it ; there 
being proof that a double cover bad previously been used for the 
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like purpose upon softet· lmll~ !\Iahn v. II:ll'wood, 3 IJann. d': A. 
Pat. Cas. 515 ; 14 Pat. OJ!: Gaz. S5!l. 

The fastening of one or more tirc·lighters to each Lnndlc of tl1c 
common at·ticl•J known as butullc 01' kindling wood ; or the" aucom
)l:lnying" the burullc with :' lit·c-lightet·. Alcott v. Young, 16 Pat. 
Off: G az. ·!03. 

Tho usc of kerosene oil in a sto\'e l1y mt>ans of )ll'ior clc\'iccs; 
though such }ll'iot· dc\'ices were intetulctl fot· illuminating purposes, 
:uul alcohol Ol' othct• combustible fluids \\'CI'C to he used. Cunsc ·v. 
,l uhnson, 16 Pat. (~tt: Gaz. 719 ; 4 JJwm. tC: A. Pat. Cas. 501. 

A metallic rooting 01' covering, ma1lc of a set·ics of eol'l'ugatctl 
shinglus, to be scetu·ed to the roof by uaill-l, as at·e ordinary wooden 
shingles, one shingle overlapping another, so as to cover the nail 
holes in the lowest shingle. American II'On Co. 11. An)!lo·Amct·ican 
Hooting Co., IG Peel. Rep'r, 915; 24 Pat. Ojf: Gaz. 1214; 15 
Rtp'l', 7i9. 

A change in f01·m of col'l'ugatc<l iron to he applietl to a building, 
or making the nail-holes in it clongatcrl. Belt v. Ct·ittcndcn, 2 Fi:d. 
Rep'r, 82; 1 J.llcCrary, 200; 18 Pat. O,Q-: Gaz. 191; 5 JJmm. t£: 
A. Pat. Cas. 131. 

A window cleaner, consisting of a holder with :111 elast.ic :;trap 
attached. Perfection \Vindow Cleaner Co. v. Bosley, 2 l•hl. R•p'r, 
5i4 ; 0 JJiss. 385 ; 10 Rep'r, G1 ; 5 IJwm. tC: A. Pat. Ca.~. 449. 

'l'he usc of the same mechanism fot· the }HII']lOSe of applying a 
blast of hot air to the interior of beer casks to heat them, as ha<l 
been pt·evionsly nsctl to apply a blast of hot air, of the same chat·· 
actor, to the interior of moulds and othct· receptacles for the same 
purpose. Gottfl'icd 11. Ct·esccnt llrewing Co., 9 I.•ed. Rep•,., 70:! ; 
22 Pat. O,f!: Gaz. 497. · 

'l'he employment of sheet metal aN a lining for the botti)Jn of a 
n•sscl to obtain liquids. New York Grape Sugar Co. v. American 
Umpc Sugar Co., 10 Feel. J:(~p'r, 835; 20 Blatc!tj: :ISG; 13 Rep'r, 548. 

An impro\'cmcnt in sto\·es, consisting in the substitution of a 
flat gt·ate for a dished gmtc (Pcl'l'y v. Co-opemti\'e Foundt·y Co., 
12 Fed. RqJ'r, 149); or the substitution of an old gmte made in two 
}>arts fo1· another oltl gmtc made in one part. Jd. 43G. 

A can adaptctl to hold liqnitls, coustructe«l after a device prc\'i
ou~ly patented fot· a can to hold (hy substances. Norton v. Haight, 
22 Fed. RqJ'r, 787. 

A composition fot· an artificial ivory, consisting o£ a mechanical 
mh:tnrc of kaolin aml shellac ; wht•rc it appt>ared that the usc of 
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those ingredients in combination was not new, and that the propor. 
tions stated in the vatcnt did not produce any new or useful 
result. 'Velliug v. Cmne, 21 Feel. Rep'·r, 707 ; 29 Pttt, 0./f'. Gaz. 
451. 

Alll•gcll improvements in dissolving xyloidinc, consisting in the 
use of campho1· in conjunction with alcohol as a solvent; and in 
bleaching 1.ylohline, con:-;isting in the application of m·dinary bleach
ing matcJ·ials, which hml not before been nsed. Spill v. Colluloid 
1\launf. Co., 22 Blatd(t: 441 ; 21 Feel. Rep'r, 631. 

.An improvement in sectional honey-frames, consisting of making 
them hy belllling anti uniting the ends of a blank consisting of a 
single piece. Forncrook v. Hoot, 21 .Z,f:d. Rep'r, 328 ; 2!J Pat. Off: 
G 

,..,.._ az. , , a. 

Application to the tnrning of machine awls nllll needles, from 
metal, of mechanism old and familiar in the art of wood-turning. 
Howe Machine Co. '1.!. National Needle Co., 21 Fed. Rep'r, 630. 

A claim of a process for preserving animal nnd vegetable sub
stanel•s, which proccHs l1atl Lcen proviously known ; although the 
apparatus described might cal'l'y out the process better than that 
p1·eviously in usc. Alden Evaporating Fruit Co. v. Bowen, 2-! .F'etl. 
Rep'r, 787; 3::! Pat. O,tf: Oaz.-1355. 

An improvement in bushings for bungs, consisting in a cl:ange, 
iu an old device, of one known mate~·ial for anothel' which had been 

< 

previously used for kindred purposes. New York Bung, &c. Co. v. 
Doclger, 23 J<"'ecl. Rep't•, Hll ; 32 Pat. Ojf: Gaz. 651. 

A patent for an improvement in construction of mosaic flooring, 
consisting of laying such flooring of hard wootl upon a foundation 
of soft wood, tongued and grooved together. Kappes v. Hartung, 
23 Fed. Rep'r, 187 ; 32 I at. O,ff: Gaz. 652. 

A claim of an impl'O\'cd tap-solo for rubber boots ; the essence 
of the invention being in the form or shape. 'Voonsocket Rubber 
Co. v. Candee, 23 Feel. Rep'r, 797. 

An improvement in type-writers, covering a combination of key 
levers of the third order of levers, and shields for covering the 
exposed ends of the levers; both of which were previously I.nowtJ 
and used in type-writers, although not in combination ; the 
imprevement involving a mere change of location of the shields to 
mel!t the different points of exposure. Phipps v. Yost, 26 .Feel. 
Rep'r, H7. 

An imp1·ovemcnL in spittoons, con:~isting in loading the bottolll 

• 



GROUNDS OF DEFENSE. 30{) 

• 

with sand sccurecl by a metal plate. Havcmeyer v. Randall, 21 
Fed. Rep'r, 404 ; IIavemeyer v. Bonnell, Id. 406. . 

An improvement. in soldet·ing process, involving a mere change 
of pt·ocess from that of tnl'lling the article to be solJereu in molten 
solder, while heated, to that of pouring melted solder into the joint 
from a ladle. Adams & "\V cstlake 1\lanuf. Co. v. "\Vilson J>acking 
Co., 21 Fed. Rep'r, 648. 

An improved mode of uniting small biscuit pans together in 
clusters, consisting in providing tho pans with horizontal flanges 
and riveting them. Lalancc & Grojean :Manuf. Co. v. United 
States Stamping Co., 23 J?ed. Rep'r, 800. 

An improvement in a process of treating oleaginous seeds, con
sisting only in certain mechanical changes in carrying into effect 
the well-known old steps of the process. Lowther v. Hamilton, 21 
Fed. Rcp'r, 811 ; 20 Pat. OjJ: Gaz. 449. 

An improvement in dummies for displaying clothing, consisting 
in the substitution of J>aper or papicr macho for tho wire previ
ously used in making such dummies ; but that material l1ad been 
used before in constt"Ucting lay figures, representing celebrated 
pm·sonages clothed with costumes. Palmenburg v. Buchholz, 21 
Blatclif. 162. 

Patent for an improvement in the manufacture of hydrogen 
pct·oxicle, or oxygenated water; the allegecl improvement consisting 
merely in tho stirring, by a well-known and simple mechanical 
device, of a liquid which, in tho prior process, ltad been stirred by 
hand. Marchand v. Emken, 26 Ji'ed. Rep'r, 62D ; 34, Pat. Off: Gaz. 
12i 5. 

An improvement in tools for reaming and squaring pipes ; being 
only an adaptation, perhaps to a new u·se, of a tool long }H'cviously 
well known, re'luiring mere mechanical eho:mgo. Barry v. Urane 
Bros. :Manuf. Co., 22 Fed. Rep'r, 306. 

An improvement in scale-pans for weighing, describing the 
Hca!e-pans as "made entire of glass," with strong lugs, on each side, 
through holes in which were passed double suspending bow.s; there 
having been prior knowledge ana usc of scale-pans made of glass 
and glazccl porcelain, a!Hl of metallic scale-pans suspended on bows 
similar to those described. Forschncr v. Baumgarten, 26 Fed. 
Rep'r, 858. 

An improvement in marking plug, claiming, as a new article of 
manufacture, a plug of tobacco marked with indentations to serve 
as guides for cutting the plug into measured quantities ; the same 

.. 
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device having been applied to other articles, and for the same pur 
pose. Drummond ·v. Venable, 26 Ji'e<l. Rep'r, 243. 

A corset with an elastic gore or gusset, for wearing apparel: 
• 

the uiffercnce between these antl previous patents for similar arti· 
• 

clcs appe:wing to involve only the substitution of one material fot 
anotlwr, and to require no inventive ability, but mere mechani.:al 
skill or adaptation. Florshcim v. Schilling, 26 Ii'ed. Rep'r, 256. 

A l>cculiar form of packing icc, fo1· shipment or storage, con. 
sisting in placing the blocks close together, in a manner to prevent 
percolation of water. Re Kemper, 1 Jllae.t1-rtlwr Pat. Cas. 1. 

'l'hc discovery that attaching :m advm·tisement permanently to 
a halloon is a good mode of atlvcrth;ing. Gould v. Commissioner, 
1 ..~liacArt!tw·, 410; 5 Pat. O,[J'. Gw:. 1:!1. 

The application of a known and onlinary ]WWer to an ordinary 
purpose, such as the combination of an endless screw and cog
wheel for steering apparatus to vessels. Cochmne v. 'Vaterman, 
1 .iliacArt!tw· Pat. Cas. 52. S. P., \Valkcr v. Rawson, 4 Bellm. ({) 
A. Pat. Call. 128. 

'l'hc application of a mere mechanical device, requh·ing no invcn· 
tion, to a machine whieh was conceive<! by another and is being 
actually reduced to practiee. Marshall v. Mee, 1 lllacA1·tltm· Pat. 
Cas. 22!). 

'l'he mere repetition of a well known process by which a metalliu 
Jlnint, heretofore known, may he obtained ft·om waste matter. Re 
.Maule, 1 ..illacA1·tlwr Pat. Cas. 271. 

'l'he use, in illuminated vault covers, of Jlolygonnl glasses of an 
·· inverted pyramidal form insteatl of lens-shaped glasses previously 

nse<l, there heing no evidence of the actual results in }ll'actice. Re 
Jackson, 1 ..~llacArtlwr Pat. Cas. 485. 

An improvement which consists merely in the employment of 
an obvious substitute, but docs not involve, to any considemule 
extent, the exercise of ingenuity. Re Everson, 1 MacA.rtlwr Pat. 
Cas. 406; :May v. Fond dn I.ac County, 27 Fed. Rep'1·, 09l. 

Otherwise, if the substitute is not obvious, and is new anu use
ful. Lacld v. Tucker :Mann f. Co., 4 Bann. d: A. Pat. Cas. 344. 

A mere change in the dctail!i of mechanical construction of a 
device, as in the rehttive position anfl mode of attachment of it~ 

parts, but producing no new efiect (Re Bislwp, 1 JllacA1·tlwr Pat. 
Cas. 518; Dane v. Illinois :Mannf. Co., 6 Fish. Pat. Cas. 124; a 
IJiss. 374; Hancock Inspirator Co. v. !,ally, 27 Fed. Rep'1•, 88) ; 
though a change in arrangement of old 1)arts of a combination 

• 

• 
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which effects eflicient co-operation may involve invention. Troy 
Laundry Machinery Co. v. Dunnell, 27 Fed. Rep'r, 810. 

An alleged invention of an improvell moue of protecting objectF 
fi'Om the effect of lightning, by sunouncling that part of the 
lightning-rod which is imbedded in the earth with a galvanic bat· 
tcry. Re Cushman, 1 lllac.Artltu1' Pat. Cas. (iG(). 

211. Cases of Patents sltslalnecl against Objections of lVant 
of Invention, jYuvelty, Utility, &c. 

A proce~s of nich.t•l plating, doubts existing whethet· nickel 
plating was t·ecluee(l by )ll'evious discoveries to a practical art. 
United Nickd Co. v. California Electt·ieal Works, 25 Fed. 
Rep. 475. 

A process of manuractming spoons and forks from ·steel, and 
the prodtv~t resulting from such process; the result being attained 
by a succession of fJrocesses, which, though separately olll, had not 
previously l1ecn )1l'actically grouped in the order employed. 
Wallace v. Noyes, 21 Blatclif. 83, 

The subjection of spiral steel wit·e springs to heat, not merely 
for the purpose of tempering the steel, but also to restore strength 
and elasticity of the wire, lost by the displacement of its particlcro~ 
from being made into springs. Cary v. w· olff, 2! Fe'' Rep'1·, 131J ; 

32 Pat. O.ff. Gaz. 257 ; Cary v. Lovell Manuf. Co., 24 Fed. Rep'r, 
141 ; 32 Pat. Off. Ga;;, 100!) ; Cary v. Domestic Spring Bed Co., 
34 Pat. Off: Gaz. 1158. 

An improved automatic fil·e cxtinguh;hcr, in which the seal was 
pla0ccl at the extreme outer end of the water pipe, and HO ncar to 

• 

the distributer, that, when the joint of the seal was melted, the seal 
itself was forced into the distributer and the water was left 
unobstructed. Parmelee v. Burritt Hardware Co., 24 Feel. Rep'r, 
735 ; 33 Pat, Off: Gaz. 2!!7, 

The creation of a new de\'ice ft·om an old one, by altering the 
structure at tops of ch il(lrcns' cal'l'iagc!l, so as to abandon the 
principal thing which the old device was created to do, and so as 
to <:hange the principle of the mechanism in order to accompli~;h 

what the old structure <lid not unde1·take to do. Parker u. Stow, 
23 Fed. Rep'r, 2.>2 ; 31 Pat. OJ!: Gaz. 117 ; Parker v. 1\lontpelier 
Carriage Co., 23 Peel. Rep'r, SSG; 31 Pat. Ojl: Gaz. lOSS; Parker 
v. 1\IcKec, 24 Feel. Rep'r, 808; 32 Pat. OJ!: Gaz. 137. 

• 
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An improvement in cake-pans, where :\II the parts were known 
before, but not in the same connection ami anaugcment. Bell v. 
United States Stamping Co., 2~ Blatclif. 27. . 

An improvement in kermwno stoves, consisting in holding the 
chimneys between upper and lower plates, so that the lower plate 
rested dit·ectly over tho but·nel':,~, while tho upper plate furnished 
facilities for holding the cooking utensils. 'l'he fastening tho 
chimney Let ween the two platt's, in this device, causctl its success. 
Adams & \V estlake l\lanuf. Co. v. Hath bone, 2G Feel. Rfp'r, 262. 

An improvement in fl'iction drums fot· pile-dl'ivct·s and hoiRting 
machines, being for new combination, making a more compact, 
economical a11tl useful machine than those previously in usc. 
Mundy v. Litlgcrwood ~I:muf. Co., 2i Put. O.tf: Gaz. 718. 

'l'he substitution in a pendulum level of au entire gracluatcu 
cit·cle fot· a. grauuated semi-circle; the improvement involving a 
difference of construction which was shown to fit the new instnt
mcnt for usc in places where the old form could not he used ; 
alt.hough opportunities for its Ui:ie were rare. Chandler v. J .. adu, 
1 lJlac.Artlwr Pat. Cas. 403. 

An improved lJI·ick machine adapted to tlw manufacture of 
tubular ot· pr.rforatctl brick, hy proviuing the mold box with a. core 
anu an annular bottom or plunger fot• expelling the brick; held 
more tllnn a. mere change in the form of previous machines. Re 
\\~ agner, 1 J.1lac.:1rtltw· P.tt. Ca8. 510. 

A pavement composed of stone block~, of which the en<ls lying 
in the end of tmvcl were smooth and fitted clo:;e together, while 
the sides lying across the sti'Cl't were left rough; with Rpaccs 
between them in which the horses' feet might take hold. Guidet 
u. Barber, 5 Pat. O,(t: fJa:::. 140 . 

.A blank book with spaces numLet·ctl for bonds nntl coupons out
standing against the proprieto1· of the book, arranged for keeping 
them for reference a~ they should come in aJI(l be paid. 1\lunson 
v. New York, 3 P,;d.lt•'P'r, 3:l8; 18 Blatdif. 237; 10 Rep'1·, 135; 

A hotel register, whose side margin was occupied with a1l vertisc
m~nts; and the middle left vacant for names of guests. Hawes v. 
'Vashbume, 5 Pat. O,(f: Uaz. 4!H. Sec also Hawes v. Cook, .ld. 
403 ; Hawes u. Gaze, Id. 4!l·l. 

A fare register antl recorder, consisting of a new arrangement 
of wot·king togethct· of old devices. Hailway Rcgistct• l\Ianuf. Co. 
v. Bl·oat.l way & So\·enth Ave. R. R. Co., 2~ I 1hl. Rep'r, G5.5; 30 Pat. 

• 
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Off: Ga.z. 180 ; but see decision granting rclwaring, 32 Pat. O.ff: 
(}az. 257 ; and decision on rehearing, 3! Pat. O,U: Gw:. !l:! l. 

An improvement in manufacturing a rtiticial teeth by F-uhsti· 
tuting a vulcanizable rubber plate in place of other material form
erly used. ~mith v. Goodyear l>ental, &c. Co., 03 U. S. -180. 

An improvement in a bottle-stopper fastener, consisting in form· 
ing tho fastener at tbe part that collll'S ovc1· the cork, of a pieco of 
wire of a U form, witll the ends rctmned and connected to the Lot· 
tic in order that tho pressure on tho cork or stopper, may eau~e the 
fastener to bold more secmcly; a prior patent having bel'JJ i~8ued 
for a similar fastener made of tiu. l>utnam v. Y orrington, !) Pat. 
Ojr: Gaz. 680. 

An improvement in a compressed stcam-gnage cock, consisting 
in tho substitution of vulcanized rubber iu the opposing SUI'facet! 
in lllace of L1·ass or l(•ad, leather or cot·k, as Jn·cviously used. Dal
ton 'V, Nelson, 13 Blatcltf. 357. 

Au improvement consisting in the suustitution of an intermit· 
tent rotary Reed-wheel for an oscillatory seell-whecl. Brown v. 
Deere, G I.ihl. Rep'r, 484. . 

An improvement in regulating tllC dmft of stoves, consisting in 
tho application of the principle of expau~ion or coutmction of a 
metallic rod by means of the heat produced by the ~tovc itself, 
thereby producing a self regulator. Foote v. ~ilsLy, 1 1Jlatc/1j: 
445 ; 2 Blatc!lf. 260 ; a!I'd 20 llo1C, 378. 

A nmnhcr of rollers, acting in pairs, arranged 
purpose. Knight v. Gavit, .Mil·. Pat. O,tf: 132. 
Hulme, 7 West. L. J. 417 ; I Fis/1. Pat. Cas. 45. 

for a particulat· 
S. 1'., Parker v. 

An invention of a peculiar form of a last, :Mabie v. Haskell, 2 
Cliff: 507. . 

The placing of a rivet at the corners of a pocket opemng. 
Strauss v. King, 17 Pat. O.U'· Ga.;. 1450 ; 18 Blatt'hj: 88; 5 Bwm. 
tt': A.·Pat. Cas, 338 ; 2 I·~d. Rep'r, 236. 

The discovct·y that the foam iu beverages can l1e increased Ly 
tlw usc of soapinc. Bowker v. Dows, 15 Pat. O,U'. Gaz. 510; 3 
Bww. & A. Pat. Cas. 518. · 

A float-valve placed at the month of an air etluction-pipc in a 
night-soil cask, so as to dose such pipe and stop the opcmtion of 
tltc ait·-pump when the cask is tilled; notwithstanding similar valves 
had been before usetl in steam-boilers antl watct··tanks to close 
eduction passages. Odorless Excavating Appamtus Co. u. Clem
ents, lG Pat. O.U'· Gaz. 854 ; 4 Bmm. '~A. Pat. Cas. 540 . 

• 

• 
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An improvement in the at·t of curing fish, by removing a part 
of the mucous membrane not before known to be injurious to the 
ku<'ping quality of the fisll. 1 .1/ed. Rep'r, 140; 3 Bann. &';A. 
l'at. Uas. 4 iS. 

A vulcanized rubber packing for boxes of pistons, sustained 
against the objection of lack of invention, because it disclosed a 
new and better ruetllod of obtaining a tigllt joint between tile pack
ing and the piston-rod than had been before obtained. New York 
Belting, &c. Co. v. 1\Iagowan, 34 Pat. O,U: Gaz. 1159. 

Au improvement in floating mowing machines, consisting of 
the combination of the cutting apparatus of a mowing-machine 
with a boat, in such a way as to make it operate successfully for 
mowing nndet· water. I~iper v. Shedd, 2G .F'ecl. Rep'r, 151. 

"
1lwrc au old device, with serious defects, was changed, and an 

improved result obtained. Asmus v. Alden, 27 Feel. Rep'r, 084. 
A new cornLiuatiou of old and well-known mechanical U}lpli

:lllces, the !latent being limitec.l. to the combination alone. Re 
Boughton, 1 .JIIac.Artluw Pat. Cas. 2'.'8; Frink v. Pet1'Y, 11 Blatcltj: 
422; 5 Pat. 0.11: Gaz. 201 ; 1 Bann. (f; .A. Pat. Cas. 1 ; Forbush 
v. Cook, 2 Fish. Pat. Cas. GGS ; Re llcbuard, 1 .JUacA1·tlwr Pat. 
Uas. 543. 

An imitation honey, which could be made more cheaply than 
real honey, uml was uot unwholesome; although purchasers might 
em;ily mistake it fot· the real. Re Cot·uin, 1 J1lacA1·t!tw· Pat. Oa.~. 

521. 

212. Irregularities or Dejects in the Patent or the 
Proceeding to obtain lt . 

• 

Although an inventor cannot oLtain a valid }l:ltent until he has 
in some sense completed or pm·fectetl his invention (Colt v. l\Iassa
chusctts Arms Co., 1 Fish. Pat. Cas. 108; National Oil Co. t•. 

Arctic Oil Co., ~ Id. 514; 8 Blatcl~f. 416 ; and seep. 58, ante), yet a 
patent duly issued will not be adjudged void because t.he invention 
wa, not literally and completely reduced to practice before the 
patent was issued; the phrase "reduced to practice," simply means 

· that the thing must be so described, modeled, or otherwise exhibited 
in working condition, us to demonstmtc that it does not rest in mcro 
theory. Heath v. Hildreth, 1 .JIIac.ArtltUr Pat. Cas. 12 ; Re Seely, 
Itl. ~4:3. It is in this sense that an invention is said not to be 
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patcntaulo until "perfected." 1\Ioorc v. Tuomas, 3 Bann. &; A. 
Pat. Gas. 13. 

'l'he tiling of an application containing a clear and. distinct 
descl'i ption of the invention uy specification and dmwing, is a sufli
cicnt compliance with the requirement of a reduction to practice to 
entitle tho applicant to a patent ; ami the fact that it has been u:>ed 
by othm·s, although tho applieant has not himself been able to uso 
it successfully, is snflicient evidence of its capability of being used 
in the manner describeu. Burrows v .. 'V ctherill, 1 Mac.Artlwr 
Pat. Gus. 315. 

'l'hc descriptive i;:>.nguage in a specification or claim, if clear, 
sl10uld be followed in its natural and ordinary meaning (l\litchell v. 
Tilghman, 1!) lVi.tll. 287 ; and sec ante, pp. 68-76 ; 220-22!>), or, if 
a.•nbiguous, should be favombly re:\ll, so as to give offcut to tho 
tl'l\e intention of the patentee, considered as prouau!y inexpert in 
the usc of scientific language (French v. Hodgcrs, 1 Ji'i11lt. Pat. 
(Ja.~. 133 ; Page v. Fm'l'y, .Itl. 2U8) ; aml disregarding an error of 
expression which is apparent, allll by which 110 one could be misled 
(Knuass v. Schuylkill Bank, 4 lVctsh. !>), without, however, forcing 
it beyoml the true meaning of the language USl'U, Masury v, 
AntlerRon, 6 Fis!t. Pat. Gas. 457; 11 Blatclif. 162 ; 4 l~at. Ojf: 
Gaz. 55. 

llnt the description must clearly specify the various clements 
which the patentee claims as his invention, so fully that a compe
tent artisan, skilletl in the art, could construct the invention from 
the descl'iption given, without other aid (\V ubstet• Loom <Jo. v. 
Higgins, IG Pat. O,tf: Gaz. 675), and so distinctly that the court 
can say what itl the improvement or invention elaimetl by the 
patl•ntee, and to what it is limited ( Banett 1•. Il.lll, 1 11/as. 447, 
47li ; J,owe\1 v. I.cwis, 1 Nas. 182; I.angtlon v. De Groot, 1 Paiur, 
20:l ; Parknr t•. Stiles, 5 J.llcLean, H; 7 West. L. J. 168; Tyler v. 
Deval, 1 Gvde Rep'r, 30) ; or can determine what parts or features 
of the machine, &c., arc essential to the proposed result ; without 
this (even though they may be distinguishable in the patent-oflice 
model), other persons are not foruiJdun to imitate them (Um·1·y v. 
Gugenheim, 5 Fish. Pat. Cas. 452 ; 1 Pat. O.tf', Gaz. 382). Por
tions of the invention, which are omitted from tlw description, 
arc not protecterl by the patent (Uurdcn '!!, Coming, 2 Fish. Put. 
Cas, 477) ; if, however, the description r:;tates lucidly wl1at tho 
patentee claims, it need not characterize what he docs not claim as 
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"oltl" (B•·own .v. Guild, 23 lVltll. 181), or describe it otherwise 
than in general terms. lb.; l\[auy v. Jagger, 1 Blatclif. a72. 

An original patent is said to be entitled to a broader construc
tion than a mere improvement.. l\Iay v . .Fond dn Lac County, 27 
Fed. Rep'r, 61)1. 

A claim in the patent for mo1·e than plaintiff was the first and 
01·iginal discoverer and inventor of, will not avoid as to that which 
is new ; nnd if his process in the st-parate preparation of eithtn· of 
the ingredients named in his patent was hefore uamell antl used, 
yet if his comhination of them is new, and the result produced is 
new and nsefnl, his Jlateut is valid. Stephens ·v. Felt, 11 llunt 
J.1!er. Jl[ofl. 26ti. 

\Vhcu the claim cxpresse!i a combination of several clements 
without particularly pointing out the ~pecial construction of one 
cmbotlying the aetna! novelty and invention, and the gerll'rnl r.om
hinatiou is oltl, the patent is hroadet· than the aetna! invention, antl 
iuvalid. Terry Clock Co. 11. New Haven Clock Co., 17 Pat. O.tt: 
Uaz. 908 ; 3 Bmm. <& ... L Pat. Ca.~. aaz. 

If it is npJHU'ent from the speeitications that the patent il<l fm· an 
invention which is frivolous, the court may tlcc:lare it inoperatin!. 
Wilsou t' .• J:uws, a Blatclij: 227. 

A pateut for a composition, where the Rpecification ch·arly 
1lcscriLes the composition ami all the ingredients and proportions, 
in language intelligible to those ~killed in the m·t, eaunc.t Lc iuval
itlatell by evidence of a failm·e to deposit in the patent·ollice a sam
ple of one of the ingt·edicnts. It is for the commissioner to deeid<', 
befot·e granting the letters·patent, whether this requir(•Jllt•nt has 
been complit•d with. A patent once gmnted cunnot be subsequently 
impeached hy cvi1lcnce tending to show a want of compliance with 
the law as to giving notice, or paying fees, or perfm·ming the other 
nets required to he done befm·e the patent. is gmnted, ami the per
formance of which is to be pl'Oved to the satisfaction of the eOiit
missioner, whose decision on these que:;tions is final where lsc has 
jtu·isdiction. Tan v. Folsom, 1 llulmcs, 312 ; 5 Pat. O.tt: (/az. 
0:! ; 1 !Jww. <& A. Pat. Cas. 24. 

A claim to a patent for a compouml is not vohl hecausc the 
specification docs not pt·cscribe exact and unnu·ying proportions in 
the ingn•dit•nts of the com110Untl. Klein v. Hnssell, 1 !J Wall. 433. 

Subjeet to general principles sueh·as these (more fully t>xplained 
ante, JIP· OH-76, 220-22!!), not only may the commissioner rt>j1•ct 
an :ljJpl~eation for its obscurity Ol' tlcficieney of languagP, l111t an 
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nllegeJ inf1·inger may object that the scope of a patent cannot be 
extended beyond its language (see Rapp v. Bartl, 1 Pis!t. Pat. Cas. 
196; Renwick v. I)ond, 1u JJlatcl~t: 30; 5 Pi6't. Pat. Cas. 51JO; 2 
Pat. O.tt: Gaz. 302 ; Roemer v. Neumann, 20 Peel. Rep'r, 102); 
that the gmnt must be limited to the invention 'covered by tho 
claim, and while the claim may be illuHtratcd, it cannot lw enlargPrl 
by language uscll in other parts of the SJICeification (Yale Loek 
1\Ianuf. Co. t•. Greenleaf, 117 lT. S. 554); or where the claims a111l 
!~pecitil·ations arc n•pngnant, :uul the claim does not covm· what h~ 
coveretl or described in the ~pacifications, may contend that the 
patent is void for uncertainty. Smith v. 1\Iurray, 27 Ped. 
Rt•p'r, tlO. 

Whether alterations made in an application, after it has been 
filt~1l, impair the valitlity of a patent isslll'tl upon it, sec Gill v. 
,\~ell:-;, 22 nlicll. 1 ; Hobertson v. :-lecomhe l\lanuf. Co., 1 o Blatclif, 
481; 3 P(tl. O,tf: Ga.!. 412; 6 FMt. Pt~t. Cas. 21J8; Globe Nail 
Co., 27 Fed. R(•p'r, ·150 ; also ante, p. 78. 

"'ith respect to otlicial enors in pn•paring and issuing tho 
patent, the cases ha,·e held, that the point that a patent was isstwd 
uninteutionally, tlu·ough the blmuler of a t>ubordmate in the patent . 
otlicc, eannot bo raised in a snit brought on the patent. The seal 
of the United Stall'S and the signature of tho proper ofiicers to 
the grant must Lc respcctetl, in the absence of fraud, t>O long as the 
United States do not tlwmsehes question the grant. Doughty v. 
\Vest, 6 Blatcltt: 42f) ; 3 Fish. Pot. Ca.~. 580. See also, 'l'al'l' 1' • 

.l!'olsom, supra; Uailway HL·~. 1\Tanuf. Co. v. North Hudson C. R. 
Co., 2:1 rhl. Rqh, 50:3 ; 32 Pat. O.tt: Ga.,, 51 o. 

A gmnt (here, letters-patent) is not necl•ssarily Yoid by reason 
of an error in the Christian name of the grantee ; antl where it 
contains any other matter descriptive of the J>Crson for whom it 
was intended, extrinsic proof of Huch matter is aclmi!:!sible to iden
tify tho grantee. Northwestern Fi1·e Extinguisher Co. tt, Philadcl
l'hia Fire Extinguisher Co., 10 Pldla. 227 ; G Pat. OJ!: Gaz. 34. ; 
1 Bann. (('; .A. Pat. Cas. 177. 

'l'he decision of tho commissioner of patents in the· allowance 
and issue of a patent creates a p1· ~ 11 a Jitcie right only ; and, upon 
all the questions involved therein, the validity of the patent is sub 
jeet to examination by the courts. Reckcmlot·fer v. Faber, 92 U 
S. 347. S. P., Agawam Co. v. Jol'llan, 7 lVall. 583, 50G; Union 
Paper Hag 1\Iachine Co. v. Cmne, 1 .Holmes, 429; G Pat. O.ff: Gaz 
801 ; 1 JJann. ,1) A. Pat. Cas. 4!l4; 'Vhipplc tt, l\liner, 15 Ji'e<t 

• 
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Rep'r, 117 ; 23 Pat. Q/J: Gaz. 2236 ; Gloucester Isinglass, &c. Co. 
v. lhoob, HI Ji'ed. Rep'1·, 426. 

The decision of the commissioner of patents is conclusive as to 
the law and facts. arising under tl10 application for a patent, unless 
it be impeacheu for fraud or connivance between him and the pat· 
en tee, or unless his excess of authority be manifest on the face of 
the papers. Allen v. Blunt, 3 Story, 742 ; 8 L. Rep'r, 165. But 
compat·e .Allen v. Blunt, 2 1Vooclb. &; .lll 121. 

The question:> of tile regularity of the proceedings in petitioning 
for aml obtaining a }latent, and of the correctness of the judgment 
of the ollicer in awarding it, cannot be inquired into. 'Vilder v. 
l\IcCormick, 2 Blatchj: 31. 

The decision of the commissioner of patents that ·the drawings 
aml mollel rcquire!l by statute have been presented, that the attor
ney of the applicant was properly so constitute(! and had authority 
to amcwl ot· alte:· the specification, and that the specification was 
duly sworn to, cannot be reviewed collaterally ; but only in a pt·o· 
ccctling to set asitle the patent. Hoc v. Cottrell, 1 RA. Rep'r, 507; 
1 7 JJlatehj: 5·Hi ; 18 Pat. O.tt: Gaz. 59. 

In a suit for infringement of a patent is!med under the act of 
1 s:w, regulat· upon its face, antl which Iccitcd that the patentee 
hatl made oath to his application thm·efot·, it was lwld, that an objec
tion to the valitlity of the patent, upon the ground that the records 
of the patcnt-ollice showed that the supplementary Ol' amcmled appli
cation upon which the patent was granted was vel'ified, not by the 
oath of the patentee, but hy that of his attorney, could not bo 
eonsidcretl. Hancoek lnRpit·ator Co. v. Jenks, 21 Ped. Rep'r, 911; 
De Florez v. H.eynoltls, 1! Blatelij: 505. 

213. Disputing Plaintiffs 'l'Ule to the Invention. 

As to the right of an alleged infringet· to defcrul, on the 
gronrul that the pat.eut was wrongfully issued to plaiutiti, who is 
not the true inventor, Ol' not the sole inventor, or that another }>Ill'· 

~on is jointly interested with him. Pitts v. Wemple, l]Ji.~s. 87 ; 2 
Fislt. Pat. Cas. 10 ; 'Yorden v. Fisher, 11 Fed, Rep'1·, 505 ; 21 
Pat. O.fj'. Gaz. Hl57 ; Barker v. 'Voodrnff, 1 Put. O,tf: Gaz. 25G; 

Cull.u· Co. v. Deusen, 23 1Vttll. 530 ; aff'g 10 Blatchj: 1 O!l ; ante 
41, 280-286. 

The relation between employer and employee may be such, and 
the suggestions or tho latter in aiel of developing a device or 

• 

• 
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machine, may involve so much independent ilwent10n, that the 
employee ought to be joined with the employet· in the patent, and, 
consequently in an action for infringement. Collar Co. v. Denson, 
supra; Hoc v. Kahler, 1 ~ Feel. Rr:p'r, J J I. 

The employee in such cases is, however, at most only a joint 
inventor ; he cannot sustain a patent in his own uame alone. 
Arnold l'. Bishop, l JllacArtlwr Pat. Cas. 27 ; lll. 3G. But where 
the i1wentor assignell the improvement to anothct· person, on the 
ngreement that the lattet• should take out a patent, and pay a roy
alty on manufactures under it, and a patent was oLtuinetl in the 
name of the assignee which the pa1·ties actell on as good, the inva
•hlity of the patent as toward the public was lteld no defense to an 
aetiun by the true inventor, against the assignee and patentee for 
aurm~tl royaltv. Milligan v. J,alance, &c. l\lannf. Co., 21 Fed • . ~ . 
Rt•Jh-, 570; 20 Par. Off: Gaz. 367. 

The right to a patent for a practical application of a known 
principle is in the person who iirst conceivetl that application; 
any su L~e<1111.mt patent issued for an improvecl application must rest 
.1pon an•l be limited to tho improvement the secoml patentee has 
ma•h•. Rc Henry, 1 J.llacArtlwr Pat. Cas. 4U7. 

A new application for a patent, made by an attorney without 
authority, is invali1l ; :mil a subsequent ratification does not relate 
hack. Cousolidat•~d Fruit Jar Co. v. Bellah· Stamping Co., 27 Fed. 
1' ' ., ~ ~ •I'JI 1'1 ,, I I, 

A party suPtl for inf1·ingement Ly one claiming sole interest 
who procures an assignment and release from infringement of 
d:•ims, takes with notice aml subject to equities. Kearney v. 
I.e high Valley H. Co., 27 llcd. Rep'r, 690. · 

• 

214. Defenses Allmeable unde1· General Issue and Notice, 
by Reu. Stat. § 4020 (Act of 183G, § 15). 

In any action for infringement the defendant may 
• 

pleall tho general issue, and having given notice m writing 
to the plaintiff or his attorney, thirty days before, may 
prove on trial any one or more of the following special 
matters: 

First. That for the purpose of lleceiving t.he public the 
•lt'scription and specification filed by the patentee in the 



• 

• 
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patent-office was made to contain le;:;s tha:1 the \vhulo 
truth relative to his invention or discovery, or more than 

• 

is necessary to produce the desired effect ; or, 
Second. 'I' hat he had surreptitiously or unjustly obtained 

the patent for that which was in fact invented by another, 
who was using reasonable diligence in adapting and per
fecting the same ; or, 

'l'hird. That it had been patented or described in some 
printed publication prior to his supposed invention or dis
covery thereof ; or, 

Fourth. That he was not the original and first inventor 
or discoverer of any material and substantial part of the 

, thing patented ; or, 
Fifth. 'l'hat it had been in public use or on sale in this 

country for more than two years before his application for 
a patent, or had been abmuloned to the public. 

And in notices as to proof of pt•evious invention, knowl
etlge, or use of the thing patented, the defendant shall state 
the names of patentees aml the dat€s of their patents, and 
when granted, and the names and residences of the persons 
alleged to have invented, or to have had the prior knowl
edge of the thing patented, and where and by whom it had 
been used ; mul if any one or more of the special matters 
alleged shaH be found for 1 he defendant, judgment shall be 
rendered for him with costs. And the like defenses may be 
pleaded in any suit in equity for relief against an allegell 
infringement; and proofs of the same may be gi\'en upon 
like notice in the answer of the defendant, and with the 
like effect. Rev. Slat. § 4020. 

215. First. Fraudulent D£ject or E.1.:cess in Spccljication. 

A JJUtcnt from the government cannot, in a collateral proceed
ing, uc impeached fo1· fratHl in l'rocuring it. 'l'hc allegation, that 
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"the same was procured by fraud, misrept•esentation, and in viola
tion of law," is simply an allegation of a conclusion of law ft·om 
facts, which facts nrc not pleaded. Gear v. Grosvenor, 1 Holmes, 
215 ; a Pat. O,{f: Gaz. 380 ; 6 Fish. Pat. Cas. 314. 

The degt·ce of evidence required to prove a fraudulent intent in 
a defective specification of a patent rests with the jlll'y. Positive 
evitle11ce is not necessary. The intl•ntion may he presumed ft·om 
circumstances, e. [J., when the parts concealed nt·e so csseutial and 
so olJviously ncccssat·y to be disclosetl, that no mechanic ~>killed in 
the art could reasonably be expected to IIIH]erstaud the tmlJjcct ;;o 
as, ft·om t.hc tlt!scriptiuu given, to make the machine. But such n 
presumption woultl he weakened by the tcstimouy of skillful JIL'l'· 
sons that they could not hesitate in tmpplying the omissions. Gray 
v. James, Pet. C. Ot. 3!14. 

216. Second. Patent Surreptitiously or U11justly Obtained. 

A eharge that the original patentee of au inveution fr:ttll1ulently 
mul sul'l'cptitiously obtained a patent on what he well knew was 
invL·HI.ctl by a11othcr, constitnll's no tlt•ft·llst· to the charge 0f 
inl'riHgL•mellt, unless aeCOlll)nllietl hy the fnrtlwt· allegation that 
the allcgetl iit·st iHvcntot' was at the time usi11g rea;;o11ahle diligence 
in atlapting and perfecting the im·L·ntion. Agawam Co. v . • Jonla11, 
'i lJ"itll. 583. S. P., HL•etl c. Cutter, 1 Stor!J, 5\10. 

If a pall'llt ltas lJet·u obt.aiued IJy the plaiutifl', upon the dPfeml
ant';; rdu:<al to :<uhmit to au arbitrat.iuu, aecrmiing to the act of 
lo'ehruary :! 1, l7D:3, § !J ( l Stat. :11 8), atlll the dcfentlant subse
quently ohtaius a patcut for the same iuveution, this is not eoucluHive 
)Jt'oof that thl> latter was oLtaiuctl t>tll'l'eptitiuusly, or upon falso 
suggl'Htiou. Steams u. Barrett, 1 Jllas. 15;3, 174. 

In the race of diligence Letwcen two iudl'lH.!lldL•ut iuventors, he 
who first reduces his iuventiou to a fixed position and pmcticnl form 
would seem to be entitled to a priority of right to a patent there· 

• 
for. But this right was qualified by the net of 18:!6, § 15,,-which 
provided that in such cases the first inventor shall h:we the tn·ior 
right, if he is using reasonable diligence in adopting and perfl~cting 
the tiame, although the second inventor has, in fact, first perfected 
the same and reduced the same to practice in a positive form. 
Reed v. Cutter, 1 Story, 5!)0 ; Reed v. Rubinson, 4 L. Rep'1·, 342. 
S. P., Washbum v. Goultl, a f.itury, 122 ; 1 West. L. ,J. 465; '1 L .• 

VoL. 11.-·21 
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l?''J>'I', 270 ; Bedford v. Hunt, l ..L1Ias. 302 ; l\fany v. Jagger, 1 
JJ!,tfdl.f: :172 ; Parkhur:-;t ·v. Kinsman, Id. 488 ; B N. Y. Leg. Obs. 
Uti ; .\!len ·v. Hunter, (i .11/i~Lcan, 30:3 •. 

That. a jll'l'~on con~trnetcd and nsctl his machine before anothet 
t•Hd>: out. a p:tlt•nt Cor a :-;imila1· machine is not:~ justification, if iu 
i'al't l lit· r"nllt'l' ~ras eopiL•tl I' rom t.he machine snbse<pwntly patented. 
Ilol·t·y c. Sit·n~n~, I Wot)llb. d) J[. 2\lO. 

In "rd•·r lo ln·ino· a casl' within the nteanin~ of tht• elanse of tho 
~ '-

al'L of .July~. j:-;;;,;, ~ l:i (now n,,., .. ::\tat.§ .:!l·W, ~ul .. l. ~), which 
l<la·ciliL·s, :t~ a dl'l'eust· to <111 :wti,,u for the infring-enn·nt of a patent, 
that tho "plaintiff haLl stll'l'•!ptititlltsly m· nnjnstly obtained the 
p:tl.t•11[ fur that. 11'hid1 \1':\S in f:teL illl'l'llll'Lj 01' diSCOYI'!'t·t]loy another, 
who was nsin;; r,·asonable diligencu in :ltl:tpting :tnLl l'''i'fl'cting the 
;;an1L'," it is uut. nt!Ce~sary to implieate the good faith of tho 
plaintilf or his a~~ignt•<·~. 'l'he iujn~tice relied on may he mthm· 
injustict~ in the alJst.ract than injnst.icen~sulting from any intentional 
wrong. 'l'hu t<•1'lll was n . .;e,] an'l intended to be nsell iu its bro:Hlest 
st•ns<!. Phdps v. Hwwu, -1 /Jlatchj: :Ju:.!; 1 Fish. Pat. Cas. 470; Ii! 

lluw. 7. 

:-it·ctions 1:2 :uul 15 of t.hL· act, takeu toget.lwr, were dcsigllt·d t" 
jJI'!I[t•el. thL• right of the !il'Sl illl"t'lltUI', although he lll:t)" llt.ll h:ti'P 
J ..... n th" ti:-:;t to adapt hi:; ini'L'lltion to pract.ieal us<•, pro\'itle.l hu 
l1:t>- lilvd his ean·at. :ulll has u~ed reasonable tliligenclJ in pPI'I'ectiug 
llis diseovery. The purpose of the caveat is to sal'l• tlw t.lisc•JVt:n·t· 
fru111 tliL• e!Ieet of the rule uf law whieh gives tu the illl'l'lllut· 'l'llll 
lir,;l :t<lapts his i111·eutio!l to practiealusl' the ri;;ht to the gra11t of 
the pat<·nt. lb. A. lill'tl a ca1·eat in the }J:Jtcnt-ofliee ~\pril 17, 
! :-;,; 1. H. m:ule :tp}'lil'atiou for a patcut for the :mme inn·11tiou 
i'o:ui'L'!Ilbe1', l::i.'i·l. No notice was given to A. of thi;; applieatiou, 
but a l'ateut was granted to H., January 9, 1855. A pat<·ut was 
sul'"'''PI•'lll ly gr:u:tt:tl to A. l11 a suit by the assigtwes of B. :tgaiu~t 
the a~signecs of A., it was ltdd, that. the omi~siuu to give uotice to 
A. wight be sci up as one of the tlefeuscs llll(ler section 15 'f tlw 
aet of .July 4, l8:JU, as proof that B. "had snneptitiou~ly o1· 
uujustly o!Jtaiucd the patent for that which was, in fact, Jiscov
erctl by auuthcr," &c. .A l'atentcc :;houltl not be prejudiced fur 
the l'l'l'Ol' u1· oversight uf the pateut-utlice. Ib. 

In au actiou fo1· inl'riugcDtellL of a patent, the minutes of a 
coul[•any of which the plaiutitl'~ ll't·t·c members and at whose 
sHgg••,tion :mtl \'Xpense the sttbject of thl' patent was claimed to 
have uccu iuveuted, may he read in evidence to provo that the 
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plaintiffs were not the original inventors of the thing patented ; 
but not to show that the plaintiffs had surreptitiously obtained a 
patent for :mother's invention, unless notice of such defense and 
jutention has been given to the plaintiffs. Pennock v. Dblogue, 4 
Wash. 538. 

'l'he met·e existence of a previous patent, or specification of an 
improvement, is not snflicicnt to establish the fact of fraud in 
obtaining a subsequent patent for a Bimilar impt·ovement ; actual 
knowledge of the former patent by the subsequent patentee must 
be proved. Delano v. Scott, Gilp. 489. 

217. TMnl. Prior Patent or Published Descript'ion. 

Prior printed publieations n•lil'd upon to defeat a patent, are 
. .;utJieil'nt fot· the purpo~c, if thcy de~crihe the pt·ocess covered by 
the pat.ent so fully and clearly, as to enahle pet·sons skilled in the 
art to whieh the in\·ention re]atL·s, to cany on the process. Down
ton v. Y(•agL'J' .:\liiling Co., 108 U: S. 4M ; aff'g 1 Fed. Rep'r, 1 !J9; 

1 Jfe Cmrtt, 2U ; 17 Pat. 0.1t: Gaz. !JOG ; 0 Rep'r, ,!G2 ; 5 Bann. c!; 
A. Pat. Cas. 112. 

• 

\VIH•n properly pleatll'rl a111l prown, the f;tatt!J;ory dPl\·n~e 

"that the itt \'l'1tt ion h:ul Ill' en patentl'd, 01' il•.•:o;m·iiH·Il in somc printecl 
puhlieatinn, prior to the :<H)!posNI invention" hy the patentee, is 
:mstaim·~l, if the coutliet ing patent, wltt·th('1' fon·ign o1· dome8tic, 
wa,.; duly i~><Ul'<l o1· tlw C>lllnplf'lc description wa,.; publishl'd prior to 
the date of the patent in contest. Kelleher v. J>al'ling, 14 Pat. 
O,j!·: Gt~z. G73 ; 4 ClUt: 4~-L \Yhcther thl' ri,·al patl•nt or till' 
['l'intt·d 1ll'~eription must in all caRl'S have appeart•tl Lofol'l' tlw !':tl

l'lllt•t•'s inn·nt.ion wa~ matk ; awl whether a Cl'll<le machiltl', madt• 
:ntd usf•(l only a;.; an <'Xta·rimPnt or spl'cimen, may be intrn,Juee<l in 
!'~'"or that stlf•.h invention (•xis1l·1l, St'l' Ih.; Elizal,Pth v. I-'an•ment 
Co i11!ht ; Gntt frit•1l 1.•. l'ltillit, lkst Brew in~ Co., 17 Put. Off: . ' . .. ...__ . 
fl,,i:. Oi5; ;j JJuun. <V .·1. Put. C11N. 4; Bartlwlotnc·w IJ. Sawy0r, 4 
J]!,lldlj: 347 ; 1 Fish. !'11t. Ct!N. 51U ; 11 ][IIIII .il!i:1', .Jf,;lf/- 575, 

upon a question of the> vali<lity or a ]':1tl'nt, it. is a<lmi~siblc to 
show that the invention had ht•t•ll <ll·~erilit·ll in puhlil'ations prior to 
the issuing of the patent; and stwh puhlie:tt.ion lll:ty lw provecl by 
the pro<lHction of the book, o1· by pal'Ol testimony. Allen v. 
Hunter, G .illcLcan, 30:l, 314. 

Use or sale of an invention before it is perfected, necessarily 



• 
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made as an aid to the inventor in ascertaining its usefulness and 
dcficicncit'S and in perft•cting it, is not snuh a use or sale as defeats 
the right. to a patent. Graham v. McCormick, 11 Fed. Rep'1•, 85\J ; 
10 Biss. :30; 21 Pat. O.fj: Ga.-;, 15:33; 5 Bam~. & A. Pat. Gas. 
2-1-1. 

Undet· the act of l~:lv, § G, it was lwld that a prior construction 
and usc of the thiug patentl'<l, in one instance only, nevm· m:ulc 
}JuiJlie, :w•l whieh had lh!ell finally forgotten, ot· aharulrme•l, so that, 
at the time of the iu\·ent ion lJy tho patentee, the invt•utiou diclnot 
exist, wonltluot reruh·r· a patt•nC iuvalid; for, by the plrrasl', "know
letlgu nrHl n~e '' rderre<l to in tlw act, was llll':lllt knowh•tlgn :mel 
use existing in a manner :u.:cessiLle to the public. Gayler v. \Yihler, 
! 0 flow. ·I 7 7 . 

A 1\!l'l·ign patent or pl\hlieation describing an invention, unlcs~:~ 
pnl1lishc•l antcriot• to tlw making of tho invention ot· tliscovery 
secnretl by lcttt•rs·patunt i~suecl hy the United States, is no defense 
to a snit upon them. 1Wzabt•1.h t•. Pavement Co., 07 [l. S. 12G. 

Till' oniy exet·ption to the rule, that in ot·tlt!r to confer an 
exelu:-:ive right 011 the patentcL', the t.hiug patente.l must haYo been 
original with the inventot· and uot kuown to others, is whero an 
intlivi•lual ubt:tins a patent lwlicving the invention to he origiual, 
ant! it is matlc to appear that it had been known in a fm·cign 
country, llllt uot patcntetl there, nor described in any printed 
pttblication. Parke•· v. Stilt~s, 5 J[eLcon, 44, (i 1 ; 7 1Vest. L. ,T. 1 G8. 

The mere fact that an invention patented was known and used 
in a foreign eountry before its discovery by the patt•ntee, is not 
sullicient (under the act of 183li) to avoid the patent, provitlerl the 
Jlatentee, at the time of making his applilmtion for a patent, believed 
1timsclf to be the lirst inveutor of the thing patenteil Bartholo
mew v. Sawyl·r, 4 Blalehj: !347 ; 1 Fish. Pat. Gas. 51G; 41 IIunt 
Mer .. i.llarJ. 57ii ; lloeuwt· v. ~imm, 5 Pat. O.ff. Gaz. 555 ; Doyle v. 
S}Janlding, 1 U Fed. Rep'1·, 744. 

No Ul•seription, in any printed publication, of the thing pat
ented, can avoid the patent, unless tSnch description was prior, in 
point of time, to the invention of the patentee; that the description 
in tho printed pu lJlication was prior to the application for tllC 
patent, it~ not enough. Bartholomew v. Sawyer, supra. · 

The fact that the usc of the invention before tho patentee origi· 
nated it was unknown to him, will not prevent such use from avoid
ing the patent,' if the use was in this country. Boomer v. Simm, 
8UpNt, 

• 
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If it is proved that tlw invention, or something substantially 
like it, has been described in a book, ot· has been the subject of n 
}Jatent in a foreign country, this is a. good defense to an action for 
infringement in this country. .Judson v. Cope, 1 Fish. Pat. Gas. 
615 ; 1 Bond, 327. 

If the jury find that the patentee, when he ma<le application for 
his patent, believed himself to bo tit·st inventot·, his patent will not 
be invalitlatetl hy the existence of the thing abroad. Forbwsh v. 
Cook, I o L. Hep'1·, 1.Y. S. GG·L 

Pn•vions u~c or knoll'le<lge of :tl\ invention abroatl is no defense 
against a patent, unless such invention was dt•st:ribetl in some 
printed publication so clearly as to enahle others to put it in prac
t il'c. .Tone;; ·v. !:iewall, a Cl{tf: 56:3 ; G Pislt. P11t. C'tt.~. :143 ; a Pat. 
0.11: (;,,,,, r;:w. S. P., Cahill v. Brown, J;j Pat. 0./J: Gaz. GO'i ; a 
lltfltll . • (; A.l'at. Cas. 580; Atlantic Ginnt l'owdc·t· Co. v. Parker, 
Hi Put. 0.11: Utt,;;. '!Ofi ; RolJl'rts v. DickL•y, 1 Pat. 0,/1: Gaz. 4; 4 
Fi.~h. Pat. Ca8 • .":•32 ; 4 J11·ews. 260 ; 3 Pittsb. 35:!. 

Fon•ign patt•nts urgetl as :mticipat.ions of domestic patents, 
when• the artiele is nut propPrly proved to have becti known or used 
in this country, or the patenteL•'s cit•cttlar to the trade was not a 
printe1l publication, or his pro,·isional specification did not make the 
inventiun described in it patented, within the meaning of the act 
of 18:!6, §§ 7, 15, will nut he consitlered, Parsons v. Colgate, 15 
Fed. Rep'1·, GOO ; 2·1 Pat. 0.({: Ga;;, 20:1. 

An l~nglish patent, taken out sunt•ptitiously lJy any person, 
who, without the knowledge of the Amet·ican inventor, and \\;ilhout 
authority from him, cmleavored to appropriate the heucli.ts of his 
invention, would uot thcrelJy deprive the real inventor of any of 
his rights. Kendrick v. Emmons, 0 Pat. O,{t: Gaz. 201 ; 2 Baun. 
d'; A. Pat. Cas. 208, 

.An invention is not patented in Englam1 within the meaning of 
Rev. Stat. § 4020, subd. 3, until the complet1•tl specilieation has 
been filt•d; unless it has been dcscriued in some prinle<l publica
tion within the meaning of Rev. ctat. § -1!l20, .sul.Jd. 3. Coburn 1J, 

' 
Schroeder, 11 Ji'ed. Rep'1·, 425 ; 20 lUatcl~f: 3!)2 ; ~2 Pat. 0.11: Gaz. 
419. 

In 18ul, a certain description and drawings were puhlislwd in 
Englatlll, from which the United States, in 1SG:1, caused toLe con
stt·ucted and placed on a vessel, certain armor. One Heaton con
ceived, in 1850, the idea of armor, aw1 experimented by tiring 
pi8tols at small pieces of wood and iron. In l8G 1, he began to make 
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a model of a war vessel. In 1Stl2, it was completctl. It was ltelcl, 
that his iu\'(mtion was later than tlw pulJ!ieat ion in England, An 
idea, to l1e cou,.,ith•retl an iuveution, iu the frl'quent ~t·use of the 
wtml, Ill list be embotlied in some distiud form. \\'l'bb v. Qnintard, 
" ''Itt ·'r' 'l"'' · 1l'tt o~~· (.., , .. ~"~ · ~ z,···' l'tt ,, · .. ~u iJ .J_) ( (;.Jic • t u .. ' f • ,{1· T( ,;.. ,,_i) ' l) .. "'""'· . ( • vao.- I • 

Tliu palt•ut law proteets simpiieit.y alit! et'IJIIOIIIY of coustnwtion 
as agaiugt prior t'olll]•k•x alhlt•xpt·n~ire Cll!Hhinatiow;; aJHI although 
the gt'lll'ral and abst r:wt l'lft~cl may bt• analogous, if the two meehan~ 
isms produce t hl'it· l'l'~JH't'l in· rt•stdt,; hy t•sst•utially <lilfert•nt pro
ces~t·s, tht• one IJl'tllg; tllore simplt~ :tilt! eapahil• of being O)Jl'r:Ltcd 
with !tl't•att•r :•etnWm\· than tht• othtl', it is uot auticit•atl•tl tltt•reln· . ... _.. .. " 
In onlcr that. a pri111' ]':tlt·Hl ol' pul,lit:ation shonltl anticipalt! a 
patent, tht• dl'st·riptiou mu,,t appt•a•· to eudwtly substantially the 
:mull' .. rg;auiz,•d llll't·haui,ul, "lH'!':tl ing subst.Jnti:t!ly iu tht• same 
maunt·r as that tll'~t·l·il"·d in thl• pat•·nt l'l:iimt·d to hart•lwPII ::ntiei
patl'tl. nutt.l'rit·d 1·. l'hillip I:t·'t t:n·wiug Co., 17 l'at. f~tt: Gw:. 
(j .... r. I' l' l /' I " I ~ l>; •J .)U/IJI. t • 4 • fl,. ( ,,,...,., t. 

App:tr<'nlly a dt·:·l'l'ipl i"n i:< llf•L in a" priutt•tl puhlil'al inu" iu 
the ;:t·nsl' ul' tht• statult•, uu!Ps~ copic~ h:we Ut't'll printed :11111 dis
;:cmiHatL'tl to l'l'llllt·r tht• work somewhat gt·twrally aeeel'sihiP. 
Col111rn c. :":'l'hrol'dl'J', :!0 Blut•·f,j: :.Hl2. St•e Kt•t·uc ·t~. \Yheatley, 
o ,lnl, L. Rtf!· :l:1; 5 Pa. L. ,T. JOl. A11tl so l11:ld of printl'<i 
dreular~, iin1itetl in tlistriLnt.ion, autl gi\·iug a lllt'!lg'PI' th•serip
tiou o[' thn inycntiun. XPW Pl'Oet•sil Fl'rmeutatioll Ct•. 1J. Kot·h, 
"1 /." 1 ]' ·· ' • ~ s() • '") /' tt (). tf' ( '<t~ "'l ~ - ·'' .. "1"•"' ·-· (, ,,,. ,,,,,).,), 

'J \•;. t )' 1'0 ]lll~l'tl, f 0 l'lh- ter Ill iII j II g' \\' h t•t h C I' l h L' iII \'t•ll( i 011 S tlt•S(' ri 1J l'd 
in :lll . .:\uH·rit·:lll :ulll a forPign )'alt'llt art• tilL' samt•, H't' Conlllll'l'l'ial 
l\I:tnul'. Co. '·'· Fairbanks C:ulllillg Co., ~7 F'cd. Rep"l', IH. 

:.! i :-;, Fulll'llt. 1 'ul!'lllee 11ul "Firs{ illl'<:lllor." 

J:y ·· 1 ]t,. ori!.,(inal aut! lir:<l. im·t·ntot•" is llll':tlll not. IH'et•ssarih· lie 
• • • 

wl1o lirst t'lliH!l'in•tl the idea of the ill\'L'Illiotl, but l11· who lirst g:we 
1o 1 Ill' id•:a a usl'l'ul aut! prat:tieal form and matnn·d l'ot· it a piau of 

lll:tl•·rial lllt•aus by which it could ha\'e aet.ual opel':lti~•ll. Foote v. 
~ilsby, J.l 1/oll'. :! lH ; all"g 1 ll/l!tt·/,_t: 4-15 ; 'l'eesc v. Phelps, .11IcAll. 
48; Uou•lyear v. I>ay,:! ll'all . • /i•, :!H!J. 

lu tht• sense of the term above indicated," fit·st invenlot· "means 
the pet·,;ou who Ht·st tlt•dst•s means to put the invention into prac
tice; he, atul he only, is l'ntitled to the patent. Bedford v. Hunt, 
1 .illas. ao2 ; Union Sugar Rl'linct·y ·v. l\Iatthiesen, 3 Oliff. 639; 2 
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.Fish. Pat. Gets. IJOO ; Jones v. Sewall, G Fi.~h. Pat. Gas. 343 ; 3 

Gl(ft: 51i3 ; 3 Pat. O,[f: Gaz. o;JO ; Ellithot·p v. HulJerL;;on, 4 .JJlatolif. 
307 ; 2 Fish. Pat. Cas. s;; ; Ev:ms v. 'Veiss, 2 ll'ash. :l42 ;· a Am. 
L. ,J; 180 ; Parker v. UulmL•, I Fh:h. Pat. Gc1s. ,H ; 7 lVest. L. J. 
417 ; Het•\'cs v. Keystone Hritlge Uo., 1 Pat. O,!J: Gl(z. 40U ; 5 
Fish. Pat. Cas. 450 ; ,; Am. L. '1: ll. S. Gts. 150 ; u P!tila. :Jo:-> ; 
Miller 'II. FureP, !) ]l',;d. Rep' I', UO:I ; 21 Pat. 0.11: Uaz. !.J.i 7 ; Allen 
v. Hnnlt·t·, 0 JfeLea11, !JO:J, :l2l; 'l'el.!se v. Plwlps, .1llt.•Alt. 48; Bt·o
dic v. Ophir :-:lilver Mining Uo., -1 Fi.~!t. P11t. Cas. l:J7; 5 Swcy':1·, 
608 ; };it:lwls v. llatTis, 1 .ll[w:AI'lltw· .l'at. Gas. ~li:!. 

In t!PLI'l'lllining tpw~Liou;; of priority of invention, it is nuL ~o 

much he 11·homadu aud perfcctetl the lin;t machitw or instrument whu 
is to he l'<~llsi<kred the lirst inventor, as he wh•J lir,;t cutH:L•in·d thn 
iden. autl su dt·~nibv<l it hy words or tlrawiugs a:; to havt• Leeu suf

ficient lo ~~nal•h• a skillfnl workman to ht·iug it. into nseful pr:tetieal 
operation. ~lll'h a pl'l',;ou willlJI) protected again"L the claim of :wy 
subsl'lJUL'III in\'l·ntol' who may have bt·enlin;t. in :ulapt.ing a mach;l!t' 
or iu~tntnlt·nt to the inveution, prori<letl such lit·st tliscon•rer ha,; 
beL•Il ll~ill"' dill' tlili"'l'Jit.;e ill dft•ctiuu· tin• ~:tllle l'llll HO that :tlthouu·h 

~ .:"1 ~ ' ' 0 

lw lll!l)' hare hN·n un,.;tH.:ce"sful in ::;oHw of his L'X!Jl'l'illll'lllH, hy fol-
lowing tlll'lll up lw at length succeetlH, DavidHtm v, Lewb, 1 

.11hud'l'llt111' Put. Co<, )\J!l, 

An in\'<•utor who n·dueL•s to pmctico his invention with nmson
aLl·· <lil;.~,.nct•, has priority over one who suL::;cquenLly eoncPire::;, 
though aet ually l'<!dnciug to practice first, the device, lilarshall t'. 

1\Ict•, 1 .J.liucAI'llwl' Fat. Cas. ~:W; Heath v. Hildrl'th, liZ. I·~ ; 
I\~ny ·v. Comeil, Ir.l. 00 ; :l\IcOormick v. IIow:ml, Id. ~as ; Clwutl
ler v. I.atl•l, It.l. 40:l. 

lie who invents iirst. has the prior right., if lw uses reasouahle 
<liligeucc in r1.1lapting atul •perfecting his inventiuu, a it hough a 
sccoutl inrentor in fact perfects it :uuln·dnces it tu practice in 
positive form lll'i'OJ'e him. Electric R. H. Signal Co. ·v. Hall H.. R 
Signal Uo., G FiA. I:cp'l', Go:!. S. P., l{t•eres 1~. Kt•ystonc B1·idge 

Co., 1 Pat. O,tJ: G a::. 4t.lO ; 5 J/i.~lt. Pat. Gas . .t.r,o ; 5 .Am. L. '1: U. 
' S. Cts. 150; 0 Phila. 30tl; 2 ./iwm. ,{)A. Pat. Gas. 250. 

EvPn before a patent has been grautetl, the property in an 
invt~ntion belongs, generally, to him who is the first iuvcutor; there
fore, auy persou who, kuowing that another is the first iun•ntor, 
yet doubting whether that other will ever apply fot· a patent, pro
ceeds to construct n. machine so invented by another, acts aL his 

• 
pel'il aml with the fnll knowledge of the law that n. subseqtwut 

• 



• 

I 

328 UNI'l'ED S'l'A'l'ES LAWS 

patent mn.y out him out or tho nRo of tho maohino thus crcoto(l 
(Evn.ns v. \Vci!ls, 2 Wa.~lt. :H2 ; Evn.nH ·v. ,Tordt\11 1 1 l11•ook. Jllm·slt . 
24R; nlr'tl, o Cronclt, 1 00) ; a j'orelori, whct·o tho pm·ty comltt·uot· 
iug know that tho invuntOI' hatl ohtn.inc<ln patm1t which Willi n.ft.cr· 
w:u·d tludttrml iuvn.lid, hut uudct• n RllhHequont ·not of Congt•us~ a 
vnlill patent wnK HOOtll'()(i. IGvnnH v. \Vt~isH, supra. 

Whl'l'O plnintilr't> patented m:whirw is anticipated by n. '!nachiuo• 
coutaiuiug- partH rlill'orent in form hut; pt•t•forming tho Hruuo fnnc· 
tioiiH as tho lilw part.H in complainant't~ maohirll', tho Hcopo of hiK 
pal.l•ut. will lw limited to t.hu improvemeutH in form matlo in hiH 
Jmlt•nt .. ,J m:whitw. \VilliamH v. Barl<t'r, 2 Fed. Rep'1·, 040 ; 18 

.1'111. (~fl: Gw:. ~·1:1 ; 5 .llrmn. cu A. Pat. Ca.~. ·lu3. 
Thu lirst. iuvt•ttLor is Pntit.letloxclnRivcly to a patent right, though 

a ~nlJSl'<[tll'llt pl'rson may have al~o been nn Dl'igiual inventot·. 'l'ho 
law givt'H Lhto l'ight., n.H among inventot'H, to him who is fitost in poi11t 
of timl'. T.owl'll .,, I.ewis, 1 Nas. 182; Heed v. Unttur, 1 ,")tor!J, 
5!10 ; HPecl v. ltohi11son, •l L. Rep'1•, !342 ; Allen v. BIHnt, 2 1Voodb. 
cu N. 121. 

A t•omplcto invcntiou is not ant.ieipn.totl hy n. pn.rtial embodiment 
of the hlcn. whieh was laeking in just tho~e features necess:ny to 
its RHceess (H.ieharobon v. Noyes, I 0 Pat. O,tJ: Gw;. 507 ; 2 JJwm. 
<V A. Pat. Cas. 308); nor will crude and imperfect {!Xpt•riments, 
r·quivocal in their results, antl therof'l)re abamlouc<l anrl given up, he 
permittetl to prevail against an original inventor who has perfeeted 
his improvcmt•nt anrl obl:tinetl his patent. Union Sug:u Refinery 
1), l\lathiesou, a ClUJ: uao ; 2 FiN!t. Pat. Cas. GOO; Roberts ·v. 
Die key, 1 l'at. O.tl Ga.;:. 4 ; 4 Pi.~/1. l'at. Cas. 532 ; 4 JJrews. 2li0 ; 

a Piwb. 352 ; H.olJCrts v. Sch •iher, ~ Fed. R~p'r, 855 ; 18 Pat. 
0.11: Gw:. 125; 5 JJrum. <VA. Pat. C'w l01; Whittlesey v. Ames, 
o Biss. ~25 ; 18 Pat. o.u·. Ga:::. 357; • /Jann. cu A. Pat. Gas. oG; 
Fay ·v. Allen, 24 Fed. Rcp'1·, 804 ; Y ••• o Lock 1\Iannf. Co. v. Berk
shire National Hank, 2G Id. IO·t 

Although a person has engagetl in pro<lucing some new antl usc· 
fnl instrument or contri\•nnce, !\nrl has embodied it in a machine 
:md endeavored to reduce it to practice by experiment, yet if those 
trials fail, if he fail in success and abandon the effort, the consillm·· 
ation affords no impediment to another pe1·son who hal:! taken up 
tho Ramo idea, or class of idt•as, and who has gone on perseveringly 
in his studios, trials an1l r~xperiments, until he has perfected tho 
new idea and bt·onght. it iuto prad ical :uulu!!ef'nl opu1·atioll. Tho 
Lltl\'t' is the )IP!'son, tlw r:tl'l'itorions illvt•ntm·, •rho is entit.!Pfl to the 

• 

• 
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pl'oteotion or tho Ia w. Win nus v. Now Y ot·k & l!twlom R. R., 31 
Jolt'/', Fr. Imt, llrd S. 322. 

Although a pal'ty hnd conooivoll of tho invention boforo tho pnt· 
outl!e, ami lllntlu s01i10 pmgt'l!HH townl'd completiug n. motlul, yot, i£ 
he HIIHJH'tltll•tl hiH lnllol's, and bcl'ot•u hu !'eHIIIlled them, the pntontcu 
perl'eut.ctl the invention, 11.11<1 ombotlid it in n pmotioal workiug 
m:whiiH•, the patent will bo HIIHtninutl. Smith ·v. O'Couuot•, ·l /'at. 
o,o·. Ua.~. uaa ; u Plslt. Pat. UaN. ·HI!l. 

WhL•t'l' tho auticipat.Ol'y L!uviou of tll•l'endant wa~ L!iHcontinul'tl, 
but noL until iti'l pmcticahility hat! been tlmnon:-~traLt!tl, it was held, 
sntlioicnt to tlol't•aL the plaintiff's pntPnt. :\leNish v. l•:vt•r:.:on, [) 
.lJww. d) A. Pat. Cw1. 4H·l; 2 Ft:d. R•p'1·, H!JO; 17 Pat. (~{/'. Uat. 
1 r;ou. 

ThP eh.:uwu O}ll'l'lltion ol' a prineiplu nun•eo~J;ni~l·tl at thL• tinw, 
without the knowletlge of itH llll'l.hotl of l'IIIJiloylllelll, willuot cit•[ pat 
the claim of otw who first IIlitH it iuto pr:wt ical ust•, :u111111akes it 
available. AmlrewH ·u. Uannan, 1:1 1/luleflj: :307 ; 0 Pat. O.IF· Oa.~. 
10 1 ; ~ Bwu1, <0 A. Pat. OtN. 2 7 7. 

l\lere :<pL•t•ulatiou~, not practieally nsetl, <lo not dl'}•rin· a :<ul,sc· 
qnent ill\'l'lllol' who pnti:! his in\'l'lltion into pr:wtice, of the propel' 
reward. Uich u. I,ippincott, 1 Piu.~b. a I ; 2 Fi.~h. Pal. Ua.<, 1. 

To constitute such a I•riot· inv<•ntion aH will avoitl a patent, thoro 
mngt he proof that some one, hdoru the patcntc.•e, not only con 

· ceived tlw illl'lt of doing what the patl•l!tee has llom•, but alw 
redncctl his itlua to practice, and t•mhmlictl it in t:~onw practical and 
useful fot·m. The making of dr:nriugi:! of conceived ideas ii:! not, 
such an embodiment of sueh cotn·ciV<·tl itlcas in a pt·:wtical :l!ltl 
useful form, as will d<!!\•at a patent which has been granted. 
Ellithorp IJ. Hol>ertson, 4 1/fate/,,f. :307 ; 2 .Fis!t. Pat. (}us. 8:3 ; 
Rce\'e:i v. Kcyi:!tonu lkidge Co., 1 Pat. O,tf: Gaz. ·WG ; 5 Ji'i4i" Pat. 
O,t.~. 4li0; 5 Am. L. 1: U. 8. Ct.~. 150 ; Detroit, Lubricator l\fatt.tf. 
Co. v. Ht•twh:ml, 0 Jihl. Rep'·1·, 2!J:l. 

Although <h·awings by an iuvcntor before applit•ation for a 
patl•nt by him, may cat·t·y back the datu of the invention, jf rt•ason
ab\e tliligencu is ~hown, merely making drawings i~ t:ot su<:h :111 

emho<limunt of an invention ai:! will defeat a patent suh~L'<[UL'IIt.ly 

granted. Otlcll v. Stout, 22 Fed. Rep'r, 150 ; 20 Pat. O.tt: Gaz. 
862. 

·where the im·untion described nl1L1 claimed is of a machine of 
spccitietl construetion, 1t is anticipated by a prior machine of sub
stantially the same construction although a now, nncl perhaps 
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pn.tuntnhlo 111:10 of tho mn.ohino is Knggcst.od in tho Hpcci flcatiun of 
tho pnt.onL. Boston g)aHLio Fnuricl! Uo. v. East Unmpt.on Ruhl,or 
'l'ht•ead Co., 1 liulnw.~, :J 72 ; 0 Pat. 0.11: Ga.~. N5 ; 1 ./Jann. cfl A. 
l!at, Ca,'l. ~22. 

It. is till objection to a patent fot· 1\ combinatinu of m:whinet·y 
that any part uf the stnwture existed bef'ot·e, unless the eunt!Jina
tion has existed befuru. Re llnlsuy, 1 .i1lacArtlt111' 1'11t. Ca.~. 

·ion. 
A patt•ut.eu eannot emhmoe iu a subsequeut patl'!lt. any illr< ,,. 

ti1111 <'lllhra<:l'd in a prhr one gmnted to himself. II ill u. Conuni .• 
sion1•1' ul' l'att~nt~, I (.,bd. f.',J,·,., !II, 

l'•Jntraet. lty t•mployee of innmtor of undiselosed pt·oe•·.<s of 
Jnanai':ll'l lll't•, uut t.o divulge the secret, is limited to term of' l'nlploy
meut. Salomon IJ. llel'Lr. .• ~ Cent. Rep'1·, 132. 

21D. Anticipation of a11 /11! ·enlioil. by one earlie1·. Prio1'il !/ 
beltcccn Compel itors. 

The first. in,·cntor is entitletll.o the honefit.!l of his invention if 
he J't·rlnet• it. to pr:wtiee mul obtain a patent t.heJ·efor, aud a Fmh~e
qnent ill\•t•nt.oJ' <":tllllvt., hy ohtaininga paton!, onst t.lwlirst invl'llfttl" 
of his right, Ol' maintain an action against him. '\Voodeock 1'. 

Parkt•l', 1 G,fl/. ·138. 

As bet wet•n rival in,•entors he is entitled to a patent whose 
incl'pt.ivc invt•ul ion was the c;u·li<•st., who was diligent in pe1·feet.iug 
anrl adapting it, :uul in applyiug fora patent. Kueelall<l v. Shcrill', 
f1 Brnw. <U A. Pat. Ca.~. 482; 2 Fed. fl,•p'r, !JOI ; 10 Rr•p'r, 2:11; 

18 Pfll. O,/l: Goz. :2-1-2. 
If two mal'hilll'S IJe tilll,st:wtially the s:mw, a111l opc•·ntc iu t.hl' 

SlllllC malllll'l', to Jll'flllncc tltl' ":lllll' r<•sult, thongh thl'y may differ 
in form, propnrtious, anrl utility, thl'y at'L' th<• same in prineiplc; 
anr1 the niH' last tli>~·on·n·tl l1as nn othel' llll'rit thau th:1t of being -
an impi'O\'<•d imitat.iou of tiH• one before discovel'l·<l autl in use, fnr 
which no valid palc•nt can !11! granted t.o any o ·; bccanse he 
cannot be considered as tlll' original invl'nt.or o!' the machine. An<l 
it makes no rliiTct·cuee as to the pat.eutcc's rights, whether the prim· 
ma<"l•iuc or invention has fallt•n into rlisnsf' OJ' not; it' it \\":ts used 
before his discovery Ill' canuot ohtain a pat.cnt fol' it. l£v:l!l::! v. 
Eaton, 3 lVash. 44a ; aiT'fl, 7 11'/ieflt, a,:;o. 

A patent t•clates back to the !late of the application ; and 

• 

• 
• • 
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patents gt·antecl to othl•r in\'l'lltor:o; during the pendency of such 
application, so far as thL·y CtJ\'Cl' the l:iame invention, arc void, and 
no protection to an iufringt·r. Johnson v. Fassmau, 1 lVovds, I:JS; 

5 Pis h. Pat. Cas. 4 71. 
'Vhere ::t dbpute arbes as to priority of invontion, a pateutee is 

allowed to ~how the real date of it, aud to have hi~ rights as fully 
~t·eun•!l as if he hall taken out his patent. Parkl·t· 1•. llulme, 1 

Fish. Pat. Cos. H; 7 1J'cst. L. J. ·117. .Atul see ..\lael>nnald v. 
BlaL·knwr, 4 lJ<IIIit, ((;A. Put, Ca.~. 7::> 

.\n articlt· \rhit·h eottltl he m:ule ouly as a men• cnri .. sity, :tlltl 
n<>t as all artit·lt• fur thL• ll':t<le, will not tlt•l't!at. a sub;~c'lllt'llt ill\'1!11-
ti"u nl' :t tn:wl.iuc to make it. I.amL v. Hamblen, 11 I~d. i:1p>, 
.... " • • I- -• 

In onlet to <letPrmitw wheth(•l' the mechanism of two m:telJillL's 
is the :'<anH', :tu examination shoulll be made Hot ouly of the mcchau
ism itsdf, that, is, the deviee;; aud their armngeml•ut.s, lmt also of 
t ll!'ir motle of operation aJH1 their effects ::tnll results. Eanws ~~. 

Cuuk, 2 Fislt. Pat. Gas. J.lu. 
\Yiu•t hl·t· t ltL· o11e device is thu same in snbstam•t• ot· pritu:iplt~ as 

anutl)t•r, dPlH'tllls o11 whl'ther it is tlw same killll of iustl'lll!lellt. or 
it"!, and wht·tlll•t' it ads in ilu· ~ame way in slll)stallt't', and protlnees 
t l:t· s:ttil'' n·.<ttlt. it: ~·.&h,.;!aUt'l'. Cult 1), .:\lass . ..\r!IIH Co., lli'is/,, Pat. 
f '''"· lilt:, 118; l'latt L'. l\Iamtf. Co., 5 .Fi~;~/t, Pctt. Gas. ~U5; U 
111•1/dt.f: :J-12 ; 1 Pat. O.tJ: Ga.~. 524 ; ltumford 'Vorks v. Lauer, 5 
/oi'.d1, Pat. Gas. G15 ; 1 o Elatc/,j: 1 :!2 ; a Pat. 0./J: Gaz. 2-lD ; Singer 
•.. I :ramts•lorf, 7 Blat,•l(t: i:i21 ; 'Yileox v. Komp, 7 IJlatcl,f: 1 ~G. 

\i"IJt•ru tite real ill\'t•ntot· ol>tains the later patent lw ma:· have 
tl~t· lll'iot' patent e:•lleL•IL-cl. ~t11rges v. Van Hagan, li Fis!t. Pat. 
( ·,. :-·-·> 

( •"· d I-· • 

:\faking a device whieh will sl'l'Ve the l:i:tme useful purpose ns 
o11e afterward pL•rfeeted, is not necessarily anticipating the latcl!r. 
\VhL'!'e the mechanieal llll'aus of two maehines l'llll'loyed are differ· 
cut, athl the mechanical result is different, one tloPs not anticipate 
the other. Bnerk o. Valentine, 5 Fi,~!t. Pat. Oas. auu ; 9 Blatcltf. 
• ~n • >) }'.> t 0/J' 6'ct·• on~ '.r I V' ' ., ({ • , • T .:.-... o. 0. ' 

· 'Vlwrc two llcvices :u·c similat• in constnwtion, hut there is ::t 
differetwc in t.he elt•llll'nt.:< of which thL'j' arc necessarily composed, 
and in the use to which they are to be applied, there is a patent
able difference. Thayet' v. Spaulding, 27 Feel. Rep'r, GG. 

If the inventor produced a uew artiele he is entitled to a patent, 
although others approached very ncar to the invention without. 

• 

• 
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p•·odncmg it exactly. 1\L & P •. i\Ianuf. Co. v. Du Bl'llil, 2 .Bam~. 
cf; A. Pat. Oas. G Hl. 

\Vherc the elaim of a pat.ent is a comLination claim, consisting 
of scn•ral eh•ntl•nts that co-op<•rate togl't.hl•l' to )H"oduce the device 
claimed, such dt•viee ean only lJ(.J anticipated by a )H·ior device, 
having idt•utieally the same elenwut~, or the nwehanical equiva
lents, of tlw~e that are uot used. It will uot <lu tu find a po•·tion 
of these eleuwnt.s in one machinL•, awl a portion in :t secoad, and a 
third, :tiHl so on, and tlll'n ~a.r tl1:tL tl:e device is anticipated. 
W orswick 1\Ianuf. Co. v. Stt•iger, 17 .Fhl. Rep'r, 250. 

220. E:t:amples of Anlicipatlon and PrtlJ/'ity . 

. A patent fo1· an improvenwnt in tools fm· att.aehing sheet metal 
nwnltliugs was held to lll' invalitl, the iuvt•ntion h:wiug been ant.ic
ipatl•<l hy a lllaeltint• for putting moldings on comhs, although t.hc 
lattPr w:ts <'""l)'al'ati\'l•ly small, and wa~ used ouly for coml1s; 
not l1i11g app<':ll·ing in the p:tttHttetl inveution wot'P t.han an ad:t)llll· 
t.io11 of that lll:l<'hinc not requil·in~ the eXel"<•i:w of the inventive 
!':l!'lllt.y. Pet<·rs v. Active ::\l:mnf. Cu., :!I Fed. n~JJ'r, ;no; 28 
I '<~t. 0/t: {it~z. II 02 . .. 

1mprovements, by Dell, in telegmphy nwl l'l•·<~trie telephony, 
eovering the elect•·ie spenking-tl'IP)Ihonl', were l1eld patentable to 
him, notwithstanding a elaim that they had heen anticipaterl by 
Dmwlmn6h; it appt•aring that the latter haLl matle no dfort to 
sL•enre a patent f•Jl' his invention fOI' ten y!'ars afte1· the time he 
elaime<l to haYe eomplete•l and denwnstrate<l it, Amet·icau Bl•li 
'l\·lt·plwtw Co .. ,_,, Pt•ople's Telephone Co., ~:! Blatc!tf 53l ; ~:! Feel. 
ltep'i', ;)I)!); ~!l /'at. O.(t: Grt.~. 102!1. 

In an action for tlamag(•s fo1· infringtnnent of a patent for an 
i.mj'l''H"l'IIH'llt in pPrda•s fo1' dump-cars, it, was sholl'n that dump· 
,,ar,. !'llllo"d,l'ing tlw s:Lilll' invention W<'l"e eonst.l'lletl'tl some years 
L,_.fo!'e tht· palL'ill, and that fut·ty :-:twh ca1·s were orde1·ed lmilt for :L 

f; -rei1-;n r:ti!t·oad company, and were shipped to that company, prc
snu:;hly for ""~"· Upon this showing, the conrt lteld tlw defense of 
want of novelty e~tahlishe<l. Stitt v. Eastern R. Co., 22 Fed . 
f;'.;p'l', (j-!9. 

In ;w action lJetween patentees un<let· different patents, in whic1l 
the ~enior patentee nllro~N1 nn inf•·iugcment of his patent by the 
ju;1ior patentee, an adjwlication that the senior patentee was not 
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the fit•st inventor of the thing patente1l to him, was ltclcl, not to 
eulargc or atl'eet the estate of the juniot· patentee; where the thing 
patented to junior was not the Rame as that claimed by the tle.nior; 
although the junior could not make the article the subject of his 
in ventiou without using the invention patented by the senior pat
l'lltee ; and it was further held that such adjudication was not a bar 
to :t subsequent suit by the senior patentee against a licensee of the 
junior, whose license was taken after the commencement of the 
first snit, and with notice tlwrcof. Brush v. Naugatuck R. Co., 24 
Fed. Rep'1·, 371 ; 32 Pat. OJ!: Gaz. 804. . 

• • 

221. Ji'ijth. Public Use or Sale before Application. 

The cases collectc~d under this topic were decided, a part of them, 
under the act of 183G, § 15 (usually read in connection with the 
act of n;:l(), § 7, the others under the act of 1SiO, § IH, Rev. Stat . 
§ ·10:.!0, ~nhd. 5). 

• 

Tlw language of the two acts is different, but the supreme court, 
per S,nyyxg, J., in Consolidated Fruit Jat· Co. v. Wright, 04 U: S. 
0::!, !H, ~l!CIIIS to have treate1l the difference ns unilllportaut; the 
e:ts:!s are therefore gathet·ed without special discrimination, 

Upon the gl•ncral rule, under the successive stat ulcs, that the 
fact that an inventor permits publie usc or sale of his iitVImtiou (by 
the existing law) "fm· more than two years he fore his application for 
a patent" rcnll<'rs any patent he may oht.ain, void, sec .McClurg v. 
Kiug,-J:md, 1 How. 202; I~ghcrt v. I"ippman, 10-t U: S. 3:l3 ; Cou
solillated Fruit Jar Co. v. "r right, 0-l- U.S. 92 ; 'Vorlcy v. Tobacco 
Cu., 104 ll. S. 340; J\ianning ·v. Cape .Ann Isinglass, &c. Co., 108 
[f. 8. 4G2 ; aii'g !) Rep'1·, !)3 7 ; 4 Rwm. cf: A. Pat. Uas. G 12. 

If an invention ha~, through the aets of the inventor, gone into 
pnhlic usc hcyoncl his control, his right to a patent is forfeited. 
Jones 1), Sewall, 3 Oltff·: 5G3; a Pat. O.tt: Gaz. G30; G Fish. Pat. 
Oa.~. 34:1. To same eil'ect, Plimpton v. \Yinslow, 14 Fed. Rcp'r, 
OlD; 23 Pat. O.ff: Gaz. 1731 ; H.ieh v. Lippincott, 1 Pittso. 31. 

If an inventot· allows his machine to be usc!l hy other persons 
generally, or if it is, with his consent, put ou sale for such use, 
then it will be in public use and on public sale, within the mean
ing cf the law. Elizabeth v. Paving Co., 97 U: S. 12G. 

The public use of on invention, by its inventor, for more than 
two years prior to his application for a patent, deprives him of his 
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:·ight aud invalidates a patent obt.ainCll after such usc. Russell 
.\la!luf. Cu. v . . Mallo1·y, 10 1Jlatd1j: 140; Guillet v. Palmer, Icl 
~17 ; :Uic:i\l.illau v. Barclay, 5 JJ'ish. Pat. Uas. ISO; 4 Brews. 275; 
3 Pittsb. 3 77. 

The effcet of allowing public usc of an invention camwt be 
avoided hy afterward assigning au interC'st in the inYcntion to t lie 
ppr,;ons who were allowed to URO it. 'Vorll'Y v. Tobacco Co., 1 O-l 

u: s. 340. 

The fact that an invention wa'! in public usc awl ou Kale, with 
the eonst•nt :11111 allowance of the inventor, more than two year:~ 

lwfore hi,; application fot· a patt•nt; renders tho patcut invalid, ho\1'
t•vt•r gre::t the hintlrances to the applieal ion, ancl whether cau~cd 
by the \rant of peeuui:u·~- means Ol' ot.ht•l· misfo1·tunc. Si~son v. 
Gil uert, !J JJlutt·f(t: 1 ~.i ; 5 Ji'i;;h. Pl/t. Cas. I on. 

i.\[ere delay in applying for a palt•nt, after invention m:tdl', works 
Jlo forfeiture or right. Hut if otht•r per~ons pmetice the inwnti"11 
in this conntl·y, whether with or without the knowlctlge or eou~t·llt 
of tho patentee, 1110I'C than two yeal's prior to tl1c filing of hi~ appl1 
l':ttion, the !d,ent. i.; iura!i,l. Kdll'hel' v. Dal'iiug, 14 i'at. O,;r: 
tlu::. u 7:J ; ~1 f)t,;y··. -t~·L 

The clfeet. of lhu ad of )lareh a, 1 ~3fl, S 7, is !.<> n•ttuire that 
an il!rl'ntOI' ::;hall not lJl'l'lniL his iurt·nt im1 lo IH~ ll~t·d in pul.lit: at :L 

]•L·t·ind t!arlieJ' tlmn two years priol' to his :l]'}lii<·ati"n for a patt·nt, 
lllldt•t' the penalty of having !Jis p:tlt•nt l'l'lldt•l'\•d \"qjd J>y "liL'h II>'L', 

l'••ll'''llt antl allowance by the iHvt·ntol' a!'e uuL llce<·~"ary to :-ml'h 
inr:tiitlity. Unt ajurliorl, eonsent to :t u:..;t~ in pnlt!ie, Hot, i'ull"''"''tl 
J,:,· a:.1 appliealiou for a p:tLt•nt within two Yl':tr·; ::ft•·rl'.'at·:l, tn:tl;L's 
th<! pat.t•nt, wlwn gr:lntco.J, in\':tli<l. E;;lt~·l't. , .. l,;l'J'IIIall, l:i 

1 >/ '' T> ,/'"" "I "'1 l- L' -'~~,:·/~/. ·2n.:;; 1-!.Lttl. L~fr. (ra::. ~.:!:!; alrt, Jot ,. ,-,. :;:J:: . 

."1>; Lu wilt•n the two y:·ar . ..;' liutit:ll iuu for lilin;; thu applicati•m 
fotl' .t patent on :u1 inn:utiu:J in pul,[ie tJsu IH'gins Lo nm, see Gra
ham v. 1\lc:C.'.mnick, D ll•t111,, cD A. l'ut. Cas.:!-!·-~; 11 1,-'cd. l?cp'r, 
f:-i;)fJ ; 10 JJh~o. ~jD; ~ 1 l~at. O.Lf: fJu.~. It;:J::. 

222. TV/wt Conslilates a Public lJ::;e. 

Use of an invention made by the in von tor in good faith, for tho 
purpose of testing its operation, ascertaining tlPfect;; aJJt1 m:~Lnring 
illlpt·ovements, is not a public u:;o whieh deuars from obtaining a 
VLit·nt. The fact tlmt he does not iim1 lll'l'l1 to makt: improve· 
u'·1::s; that the use is long continue<l; that it is on premises 
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not owned Ly the inventor ; that it is t'l"'n to pnl•lic inspection, 
and the pnuliu ineitlentally tlt•rive h('lll'lit from it, makes no 
!litference. So long as he does not volnnt:U'iiy allow othe1·s to 
Jllake it and usc it, autl :;o long as it i:-o uot on ~ale for gent·ral usc, 
}JL' keeps the invention under his owu control, and does not lose Lis 
title to n patent. Elizabeth 7J. Pavement Co., 07 U. S. 12U. 

If uu inventor, haviug made his device, gives or Rells it to 
another, to be used hy the donee o1· vendee without limitation or 
re~triction, or injnn~.:tion of secrecy, and it is so usccl, such use is 
public, even though the usc aiH.l knowledge of the usc may be con
tinct! to one person. Egbert v. Lippman, 10-1- ~~ S. 3:13. 

Wbere au inventor allows the unrcstridctl usc of his invention 
1y auotlwr without injunction of secrecy or other con<litiou, for 
moro than two years prior to hi,; application fur a patent, although 
sneh usc may be secret, this will constitute a pnl,lic use aut! n.>n(let· 
the patent snhscqucutly isstll'<l Yoi(l. .Mauniug 1.'. Capt~ ,\nn hiu
.,·I:L~s, &e. Co., lOS U. S. 4li2 ; ali'!! IJ Rtji'r, a:.li ; 4 lJann. d; A. 
:;"1 ,_, 

.l'al. Oa.~. U\2; Burton v. Gn~euvillc, :1 Frd. Rep'l', <HZ; 5 lJunn. 
tl: _l, Put. Cas. 541; 18 l'at. O.tt: Ga.':. ·lll. 

l'ublic nsP, in the Bcnsc of till· palt·nt. law, is l•ro\'l·•l by a sillgle 
uur,•.,trielct1 n:,;e by :my pl•r,;on nut tlw inventor, or by the in Ycntvr 
iu :ill open way, pruvitl~·li the u . .;e is uolt L'xperimeutal. .Jun.:~ v. 
I:arkl'l', ll l·l:d. ltrp',., ;,!.i7; ~:.! Put. 0./t: Uu:;. 77 l. ~. !'.,Clark 
~':lllt:U'<! Ii.o!.l"l' Cu. ''· Ft:rgn~ou, I i Fed. R•jh', 7U; :.!-1 i'at. OJ}': 
'· ... lll"l'l 1 j ~~·~· ,, • 

The n~e or an invention in a t'a<:tory where any pcr~un may see 
tl, is a pnLli<' u.;e; :u!ll :d'tt:l' twv yl:ars ()[' ~nell u:,e the invention 
l>L·eullll'S a puiJlie ri_:;ht. :\Ianning: c. Cape Ann Jsil,gla~s, &e. Co., 
Ill<) D--: S. ·lG~; a!r'g!) l~(p'r, :J:ll; ·l .Bunn. d: ..J. l'at. Cas. Ul2; 
~ec .\,Jam; v. Etlwanl,;, l F/,;!t. l'at. Cus. l. 

The phrase means a liSt! in a public lll:tllncr, notn:;e by tlw pnb
l:e :.;eneraily. Hunt v. Howe, 1 )[a~.:.Ai'tlwl' l'at. Cus. :Jliu ; Jicmy 
, .. l'rovitl,·nct] Tool Co., 1·1 J>at. Q!J: Uu::. t'.-;.:;; a Bann. & A.. 
/'ta. Oa.~. 501. But comp:u·e to th<· cuHtr;try, American llide, &c. 
Dressing ,\lachine Co. 'V • .American Tool Co., 1 Ilolmt!S, 50:!; 4 .Fish. 
P!!t. Gal!. ~s-t ; and Egbert ·u. Lippman, 1 o-t U. 1:>. a a:.;, :336. 

Tho deci:siom; arc nut agreed wltl'thcr consent of the inventor to 
the public use, or sale, is necessary to render it operative in avoid
:wce of the patent ; thoug!t tile language of the opinion of Justice 
W ooo, in Manning v. Cape .Ann lbinglasl:l & Glue Co., 108 U. S. 
462, implies that its necessity is not recoP'nized. To like effect, sco 
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Egbert v. J.ippman, 15 JJlatchf. 205, aff\l on other points, 104 U. 
,'i, aaa ; Audt·c\\'s !'· Ilo\'cy, IU Fed. Rep'r, 387, 403 ; Kelleher v. 
Dat·ling, 1·1 Pat. Qtf: Guz. 073 ; and to the effect that nnlcss the 
i11n•ntor eonsPnts to the prior usc he docs not Jo.;c his t•ight, Davis 
·c. Fre•leriek:;, 1 u Fed. Rtp'r, on; Emct·y v. Cavanagh, 17 J.''cd. 
l~•p't, :.!4:! ; U:unpbcllo .. Mayor, U Jf'ed. Rep'r, 500 ; Elizabeth ·u. 
l'aving Co., o·; lJ. ,r;, l:W, 1313, 

t; ndL·r the :wt of 1 ;ua, s~ .1, o, allll tho act of 1830, §§ u, 15, 

the )lltlJ!i,, use ot· mle of au iuventic,n, in LJnlet· to deprive the in\'<'ll· 
tm· ul' his right to a pateut, 11111,.,t Lc a public mw ot· :sale by others 
with hi• l;uml'lt·d1-!:'' and eo11seut, Leforc his applieatiun fora patt•m. 
] f th.· H~•· ot· salt• is without. sndt knowledge ut· consent, or if the liM. 

llL! nwrdy <'XJH!riuwntal, to ast•L·t·tain its value ut· utility, or lite 
Sllc•~•·ss .. r tin· im· .. ntiou by putting it. i11to practice, that is nut such 
a liSt~ as will dqorire the invl'nt<~t' of his title, Uyau v. Guutlwin 
a 8uuw. 5 u ; :; /,, Jt. 1>'1', :!:.!o ; \r y•·th 1-'. StonP, 1 Story, 27a ; 4 
L. Rtp',·, G·l; l'it·r,;on ·v. Eagl" SL'rt'\\' Co., 3 ,r.:.tui'!J. 402; Junes v. 
:-;L•wall, a Ct{ti: ,;u::; \\'inans "· New York & Harlem H. H., s·1 
Jour . .Ji',·, [n:;t, 3rd S. :32; Camphell o. New York, U F.;d, Rep't, 
5lJII; 20 ]1/rtle/,f U7; 20 l'at. (~f}'. (:a.':. 1817. 

~23. Limit:o; wul E~tccpl ions to the Ilulc Rest1·icllng Pllu
lia Use. 

The use of :ttl iuvt>ntion hy the in,·entor himself, for the purposl's 
of experinH'nt, though euntinueil fut· more than two year:-, will nut 
tlc•Jrrin· l:i;n .. r his ri;.:lit tu a palt·nt (.Totws t•. ~.L•wall, a Ol(fr: 5u:l; 
3 i'ttt. (~): Ul!.o:. (j:;o; li J,'is/1 .. Pot. Uas. :1-1:1 ; ::;i:ssun n. Hilhcrt, 
U JJ/1/tdv: 1.'5 ; 5 Jr'h:!t. Pat. Ca.~. I O!) ; l\lol'l'is v. lluutiugton, L 

Paine, :.l·IH; .:\lc.~lillin v. Barclay, 4 lJI'ews. 275; a l'itt.~h. a7i; 5 
Fis!t. Pat. Cas. IB!J ; Birdsell v. l\lL"Donald, (i Pat. Off: Gaz. u82), 
especially where it has rl'SHlted in a change in the construction of 
the maehinc. Andrews v. Carman, 13 .lJlatel(f· ao7. 

Public usc of an invention, unless by thl' patentee himself, for 
profit, or hy his consent or allowance, will not work a .forfeiture of 
his title, as forfeiture is not favored, unless it clearly appears that 
the usc was solely for profit, and not with a vww ·of further 
improvements or of ascertaining its defects, or for any other pur· 
pose of experiment in reducing the invention to practice. Emery 
v. Cavanagh, 17 Feel. Rep'r, 242 ; 16 Rep'r, 100. 

Under the ln.ws of 17Ua and 1830, § 7, it was held, that the· 
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}Juhliu mw, to nvoi!ln pnlunt., IIIIIML not hu 1\ p1·ivntu 01' H111'1'cpLitionA 
IIHU in fra111l of tho pnt.enleu, hnt. n puhliu mw by hiH conHunt, hy 1\ 

Rnlu hy himHt!lf, o1· hy ot.ht•1'H with hiH lll!t(lliut~ct•1HJI! 1 1Jy which ho 
nlmutlouell hiH 1·ight., o1' diHnhled himHelf fJ•om complyiug wit.h tho 
Jnw; a patt!lll.l'U might lnko a reaHnuaiJie timu to L1'Y l'XJIPI'ilncnt.A 
with hi~ inVt'llt.ion, or might. t•xhilJit und ox plain it. t.o JW1'!!01HI whom 
)H• dt·~iJ·l'li to COIH<Illt. j only Rlleh pJ'iol' IIHO IIH iJnpJied 1111 llUlllHlon• 
lllt.'nt iuvol\'l•d 11 l'o•·fl'illll't! of the l'ighl.. SIUHieJ'I! v. J .. ognn, 2 
./'ilt.~h. :.!41 ; Whillll'Y t', En11nutt, JJoldw. :Ill:!, 

l'rouf of IIIW of tlw thing palt•ntl•tl helll'et•n the <lnlos of the 
odginal nnd t hl' l'l'is~ut•tl palt•IIIH1 will not tlefl'at. nu net.ion for 
iut'riugt•IIH·IIl of the rdssut'd pnll'lll. Batliu "· Taggart, 17 lloto, 
i4, 8·1. 

To cunstitut.o 1\ prior usc in puhlic, whiuh impnirs n pntl'nt, tho 
usc IIIIIHt have bl'l'll of tho very illlJII'O\'l'IIH'IIL pall•llletl, \\1hero it 
was of n. lest~ Jll'rft•Pl. 1\l't it•J,. (uol. 1111'1'<'1)' a l'olorahlo variation), no 
tlt·tlieati"n rt•sult~, altltuugh Slll'h art.it,Je may t•lllhotly fenllll'l'li in 
comln<Jll with what w:as j'lltt·nlt·d t ht'l'l'aftt·r. I >raper v. \\1alllcs1 

Hl l'ut. U.f/: Ul/,;, li~n; :1 1/t~nn, d: .·l. l'ttl. Ct1.~. UIS. 

~~H. L~O'cc.:l of 1 'laciny l11 Vl'ltllun IJJJ, Sale. 

A ~ing·ll' !'Oil<litit•llal ~alt• uf an illYI'IItion, IIIOI't• than 
IJt>foi'<' :111 :IJ'I'Iil'at ion, work.< a fol'i't•illll't• of tht! patl'llt.. 
V'!':tl11'1':--1~tWII S"nl'~·don«• ('n,, ~ J·:d. /,'r'jJ'r, 7H; 17 ]'ttl. 
f,fi~l; D /,',,~,,·,';flO; t, /:t/1111. ([~ .J. /'rtf, ('0,'-:, ION. 

two years 
lll'lll'\' /_' • 

• 
(~f}: (: 1/ ;;, 

A J•!llt·lll j, ,· .. id, if, 111111'1' tli:tll two yl'ar~ ],pfort• lht• npplit•rltion 
tl~t•J'•.'f.,,· wa- filt·d, tht· l':llt•ntt·t• ~old tht• pat•·ntt·d artit·lt•s for the 
tlnHI.!t· )'III'J•<>~t· of l'<•:lii:o:in.~ tl11• jll'l>t't'<'ds and of ~·· .. in.~· if thtoy 
W•lllld ~··II, alld otht•l's had tht•ln in ltt,ln:d tht', l' .. n,olidatt·d Fr11it 
.l:lr ('"· ''· \\'ri~l1t, G Put. (~f{: 011.;:, :121; 12 Ulttlcl(!'. 11!1. 

Ji' ll!'<'<'s.-:ary, in llJakin.~ lt·sts, :til illl'l.'lllol' lll'IY s<·il a lll:l<'iJino 
on trial ~·· ·ts to g"t. it flllly and fairly tt·~t.l'd in pra•·til'al tiS<', l,y 
1ht• l'lass of pt·rsous for whose usn it, is int.c•n•h·d; and su•·h s:tlt• or 
iiS<', l'\'<'11 fnr lll<>l'l' 1ha11 two )'l',lJ'>'1 if lll:ttll' fot• tht• Jllll'l'"~t· nf Jll',llJ• 
cieal t<'~t, will 11Ul he a stlllieit•nt. sale or pHulie list! t.o inralidat.t! tl1o 
l'al!•nt. Graham ?J. Genl'VIl I .. ake Crawfurtl Manni'. Co., ll Feel. 
Rcp'r, 138 ; 21 Pat. 0.11: Gaz. 15:10. 

The claim to an invention is not invalidatl'd by n. stipulation' for 
its sale, matle before it was completed. Sparkman v. Higgins, 1 
Blatclif. 205. 

n.-22 

• 
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'l'he law permits an inventor to place a mnchine he is develop
ing in ft·icndly hands for the purpose of testing it, ancl if the 
machine is strictly an experiment, made solely with a view to per
feet the <levicc, the exclusive ri<tht of the inventor remains unim-

"' pail'l•d. Hut when he puts his incomplete device upon the market, 
and sells it as a. manuf'actnret· mort! than two yL•an; befot'e lw 
:wpli(•S f'ot· Ids patent, lw gives to the pulJiic the <levice in the tstagc 
of <h•vl'lopuwnt in whieh lw >wlls it, and the patent cannot relate 
hack to cover the forms it then hatl. Lyman V. nlaypol<·, 1\) Peel. 
Bep'1·, '735. 

225. Decisions llluslrating llw Doctrine as to Pttblio 
Use OJ' Sale. 

JJ::tying a new kind of wooeh·n pan!lnent in a public city street, 
wh(•rc it was in pnl,lie Yil'\\' anti was tmvclecl upon for several 
)'!':tl'~, done after filing :t caveat for the invention and for pm·poses 

• of exp<·rinll'nt. awl impt·ovcnwnt., was lwlcl not snch public uoe as 
woultl :woi<l :t p:ltl'llt. Elizalll·th t'. Pavement Co., 07 U.S. 12U. 

A lll:tl'hitw n~L·ll for :t nutnht·r of p•ars in the or<lin::ry <•onrse of 
lnt~ine:•~, was l1cld not an L'Xpl'rimental machitw; ant!, that such 
u . ..;u was "pnlJiie" although t hl· shop where the machine was oper
a! •·•l \\·as kl'pl. Jo,·kt•tl, an<lno onr. hut the workmen \\'t!l'C allowctl to 
t•\atnin<• it. p,.!'kins t'. Na:<l,ua Car<l, &e. Co.,'.! 1;1:rl. Rr>p'r, .j,)l ; 

17 p,,t, (~:t: Q,~::. 1852 ; I 0 /~··p'l', 7; 5 H·uw. (C; A. f>·"r.t. U•IS, :3U5. 

Jn t Itt· ease of an impr•l\·•~meut in the eonslrnet. ion of ears for 
r:tilro:•d~, il. was ln'ld, that as experiment:; to t.l':,t. t.he v:tltH' of t.ho 
innon1io1t r·nnlt1Jtot. iJe mallc \'Xe'L'Pt lJy putting the car into th,• s\'r· 
\'it·•· o:' lin•·>< of railro:-Hh:, the· nsn of car~, fot· such ]llll')Hlsl', •lit! not 
l'•'tlfl•·r iltl' palt•nt. voiel. 'Vin:ms v. SchenPetarly (~;;, Troy 1~. H. 
C11.,:! .IJ/,,t,·h,;: :!7fl. To t.hc eontr:u·y, in a c:\~o;(; of a pt·olongt·tl use 
.. !' :111 intprovt·m••nl. npon steamhoats. l\Ie~lillin t•. Bart·l:ty, 4 
} ' '.,,.' ""'" ' '' ])'{I••IJ 377 J}l ,.'i. -1•>, ,, .t .•1 ••• 

X1•:1rly Pight. yf·an: heforc• applying for a patent, the inventot' 
v•lln!ltarily, :mel wit!wut rP;;t·n·c·, sfJill a device embodying the 
inv\•ut.ion, t.o a thi1·•l p:u·t y ; l;nowin~ that it woul,1 he (a1111 it was) 
pnlllicly used. Stteh pul>lie ll'·'' wa~ !tdd to have invalidated tho 
p:t!t·nt.. Sehneidt•r 1!. Th:.ll, r; Bu1111. <1: A. Pat. Grts. 5U5. 

The publie use of an iu' ent ion was lteld not experirnentn.l, 
where the inventor himself mauul'a::t.nred ancl soltl machines con
taining the in,·eutiou, :uul allmn·d such machines to be used for 
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f:t~n~ral years lJCfore applying for his patent. Sisson v. Gilbert, 9 
Blatcl!f: 1 Si:i ; 5 Ji'ish. Pat. Uas. 100. · 

A pul1lic usc 0f an invention (an improvement in steam fire
engine pmnps), which was in its natnrc intended for public use, 
was held, umlet' the oircumstances, experimental merely, and not to 
render suu~equcut patent invalid. Campbell·v. New York, 9 Feel. 
Rejh, 500; 20 Blatcbf. 07; 20 Pat. Oj]'. Gaz. 1817. · 

'Vlwre a machine, for which a patent was afterw:u·lls claimed, 
was freely put into numm·ous mills which the inventors were 
employed to construct, throughout a period exceeding two years 
the facts were ltelcl to show a clear case of abandonment; as Hneh 
usc of the invention could not be called experimental. ~:tnth!r:-J ·c. 
Logan, 2 Ji'is!t. Pat. Cas. lGi; U Am. L. R!![J. •l'j'i:i; 2 Pittsb. :!·U. 

The U3e of an invention for a fare register aUtl rcconlcr upon 
~trect railway car:.;, in tlw only manner in which it could he con
ycnicntly u~ed, for the ptll'lWSe of tbctual experiment to ascertain 
the hcsL motle of cuustrm:tion, was held not such a public u:;u as 
would invalitlale a patent fot' tlw iu\'ention applied for lllOI'e than 
two }'l':ll'~ afLei'W:tl'lhl. Hail way H.egistet• ninnnf. Co. 1), Droat\way 
& :-3l'l'<'lltlt A,·L·. R Co., 2:! Ji~d. Rt:p'r, u55; 30 Pat. 0./t: ace. I :-:o. 

nut ~t'L! .leei:;ien granting rehearing, :1:! Pat. O.tt: Ga:-:. ~57; aml 
in action on rcheariitg, :H PLit. 0.(]: Gw:. 0:.! 1. 

In an action fut' in!'ringt'llll'IIL of a patent for cor:'!ct Hteeb, it 
appean•,l that more than two )'l':m; lJL•fow apJ'lying fut· a patent 
the inrcntor ma,Je a pair of :-;tech:, :tilt! aft,~t·wanls another pait· for 
a latly to whom hu was t•ugaged, antl who wore them until they 
wcru wum out ; al~o that he ma(le a thir,l pai1· for another lady. 
lL \l':ts held that this wa~ :t u:;e of the inVt:ntiun which was etjniva
J,•Jit ld :111 alJ:Utduuuieut. It was noLa u~e for l'Xperimt:ut, ot· a lho 

in l•t·i \'ale ; lmt a practical u::;u of the completed article. 1\ o 
:iL't.:l'l'L~Y was tuaiut.:tined ur enjoined. I~ was a !li~posal of tlw 
:ll·tielt- for the gt•Jwral use uf the rt•cipicut. E;!·ut•rt c. Uppmau, 15 

l 'l ·t '~·-· ; .. ,- • 1' I)tt u·fi· u·' t·· "''·' · ·tfl'·'l 1o • u· ~· ...... .J u :·11,. _,tJ, "t (,. ,1. t .... c- .... ,, t, ~ ~ 1-.1, uu•J, 
• 

~:!il. The l11ren lion heal he en .Aucmdonecl to the Public. 

The tpH•,tion uf :tlJ:tlltlolllneut docs not turn upon the intention 
.. r tlw innntol'; l.'h:ltl'\'l'l' m:ty he his intention, if he suffers ltis 
inr•;ution l<l go into pnulie li~L·, through any mcaus wltatevet·, with
out an immetliat u assertion of his right, he i;; not ent.itled to a pat
ent; nor will a patent, ohtaincd under such circumstances, protect 
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his right. And it makco no difference by what menus an invention 
may Lc eommunieated to tho puLlic before a patent is obtained ; 
any aeqnil'scencc in public wm, hy the inventor, \Viii he an ahaudon
mcut as tow:mls the publiil. Shaw v. Coopm·, 7 Pet. 202, 31!0. 

Acts of an inventot· daimcd to ben. dctlication, nrc to be con
strlll'tlliberally ; that is, he is not estopped by licensing a few per
~uns to usc his invPntion, in onlcr to ascertain its utility, or by nny 
~ueh acts of peculiar intlulgencc and USl', as may fairly consist with 
tlw clt•at· intention to hold the !'Xclusive privilege. Mcllus v. Sils· 
lw1•, 4 Jlits. 1 OS. 

ThL· in \'en tor :dono is competent to abandon ltis invention, nml 
110 use by the pt~hlic, cxcL•pt with his knowledge and consent., can 
lw t!L·emt••l an al,:unlonment of his patent. l~icr~on v. Eagle Screw 
Cu., :l .'itul'!f, -~02. 

Al·•ptil'~el'ttec l1y tlte palL·ntee in the u~e l>y the defeJHlnnt of an 
ori~inal th•rective pat.•nt, dol's uot. authorize the u~e of the inven· 
tiun at'tl'l' the is,.;uin~ or a l'l'is~tH'tl JI:ILL•Ilt .. Me\Villiams l\lanur. 
C11. 1.•. 1\lnndl'll, :.!:.! i'11t. U.tr: Ut~::. 177; ll Fed. Brp'1•, 410. 

:--;,~:tlt,·r a ;-;tipulatiou for tlw sale of an invention Lefore it is 
Clllll!'J<'led, llOl' :l >i:tJe of ~tlclt iU\'I'IlliOII during the app[ieatioU for 
the pall'llt, i~ an ahaudolltlll'lll., ur ~uch a use as gi\·e:; iL to the pub·· 
lil', ~parkutall v. lliggiu:,:, 1 BlatdtJ: :.!05 ; 5 .1..'~ Y. Leg. Obs. 122 ; 
li f',t. 1 •. . /. ::):). 

Al>anduutu•·nt. or t1e•lil'aliut• of au iuvl•Htion is in the n:.tnre of a 
forrl'iitu·e uf a ri.!!,ill. The law due-; Hot fa\'ol' it, atlll it :;hottl•l Lo 
made ottt ln·youd all reasuua],[e doubt. Pitts t'. Hall, 2 Blllld~/: 

:.!:.!:1. .\ucl. "'-'e ~;t·y&llotll' c. ::\lcCormick, IG liuw. ~SO; rey'g 2 
JJ!atdt,( :.!·Ill; }11-:\lilliu v. lbrelay, ·l Brews. :.!75; :l J>itt;-;b. :177; 
llo\'l'\' c. lll'lll'\', :: ll'est. £ .l Jij;l, 

• • 

Au inn·nt ion lll:t)' !J,• al,ant1onL·tl to lht• pul,Jie wit.!.iu two yt•ars 
prior t u I ill' l'~'""ltl'etiiL'lil of a palt•nt. The lllel'e use or ::,ale or the 
in\·c·.ltiou, ho\\'l'n·r, within ti11· two yt·ar:-:, willuut alone or of it::<l'lf 
wol'i~ au :d>audolltlh!lll. Tilt~ tl>'L! ot· ,;alt: llltt~t Le al'con.p:mil'd Ly 
some tleelaratiou ut' aeL.·, g"ing tu <!stahli.;lt :111 iutl'lltiou 011 tht• part 
of the iun•HLLIL' lll gi\'<! to the pniJiie the Leudil or tlw improve· 
ment. l'itts ·c. Ilall, 2 lJlatd\t: 2:.!ll. 

Uut, dcclaratious of an iuteulion to tlellieate an iuvcutiou to the 
J>Ub!ie wiil uot IJe t't•g:ll'llcd a~ L''Ptivalc:tL to au aetual tletlication. 
Hesides words, there mu:;L lJC acts, in onlt·r to fasten ou ~· patentee 
the iuteutiou, which, in juilgn'cnt of law, will work au al>auclon· 
ment of !.tis iuventiuu. lb. 
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AJ vet'SP know lcugc antl IIllO of tho device claimed, prior to tbo 
patcntel·~' invention thereof, on a machine which was novct· com
pletL·•I, the device itself not lwiug patentl·d or otherwise given or 

111 :11le accessible to the pnulic nntilluug after tlw issue of eumplain
ant 's p:tt.t•nt, will not invalidate tlw exclusive right of the pall~ntce~. 
Hnllm·k Printing Pt·e;,;~ Co. v . • fom•;;, 1:3 Pat. 0.11: Ga.-,, 1~-t; :l 

}JtUIIt. d:: • L f',tf. Uas. l!J5. o 

The •11nission by au invenlot• to claim a combination ot· Jevico 
appan·nt upon t lw face uf his patl•llt, :unonnts to a dmlication of 
till' twgl•·t·ll•tl t•ontrivaucc to the uscs of the public. Swift ·v. Jctlk~, 
10 Fed. l:cy.'r, U-11. Tu :;:1111() dTcet, Hawes ·v. G:tgl', 5 Pat. OJ!: 
Gu::. -!!l-1 ; itt; Cuukliu, 1 J.llacAI'lltur, 375. 

\\'hl're a 1lerice has been useJ by a priot· inventor, Lnt lli~coll

tinuL·d, a sub"'lneut iuventor c:lllll~>l take it up aiHl appropriate it 
l'Xclusirely. The iuventiou thus becomes pnLiic property. Shoup 
t'. ll<'nrici, ~:! litt. Rev. Rec. 114; 11 P!tila. 514; 2 Bwm. <U A. 
J'at. "''·~- :! 1\1 • 

• \11 :oh:tn•bnotn•·ttt .• ,r auwehauical struottll'e, t!tt• op1·rative nwrit 
ol' wlti,·lo lt·t-.. IH·<·u dt•utun~tratetl by trial, will intu·e to the pnhlie, 
aud :111 iujlltll'l i1111 l':t:t:t•>L ht• oiJt:tilll'<l l•y a t<ttl>~l'ljH•·nt (even though 
ori~;ual), iui'•'IIL·•I' qf s~tbstaut.ially t.hu s:une machine, who has 
obt.liuo·d a [>alvut tiH•n•fot·. Pieket·ing v. :i\IcUttlhm6h, (j UeJJ'r, 
l () l . ' 

TIH• :tl•awluumt•nt of a pr:wtieal tln·iel• by its ill\'l'ntor fttmbhes 
"'' warraut for a ;;llh~I'Cjll<'llt p:ttPlltt•t• to daim it a,.; in\'l!lllor . 
.:\le~i~h 1'. En·rsou, 2 }•l·d. f:,'j,',·, c!lfl; l7 Pat. (~{t: ()a.?. 150u; 5 
JJww. ,[: A. J>at. Crt.~. ·1~-1-. 

1\11 alJ:tllllout•tl !'X)II'I'illiPnt is 11ot. stwh :1 pttlJlication as will 
l'L'IIol•·r in\'ali,\ :L p:tll·ut snhsP!fiiCHtly grattted for an inYPntion 

~ituiLtt· to t.hL• thi11g l'XJ>Primentally proH!ttced. PickPring "· }JiiiL•r, 
1" /' ,,, •. 1'1- • •>' 1' ·t (')t{' ('' ('' ,.,. iJ t/.1 I' J· ,) ' -·l . lt> • ·• • _T( ,;.., d.1, 

Tlw rnlt• on the !fllL'>:Lion o[ ahantlotlllll'llt of an inn·nt.ion after 
appJi,·ati<lll for Jt.tten: patent i", that al'tc·t· tlw issne of lettHs 
patr·ut, tilt• alt:uulo:tnll'nt mttsl ht! ;;hown to 1Jf) positin•, :wtnal and 
intt·ut io11al, !ty Home ad or dedarat.ion of the in Yen tor; ot· by such 
gruss laclH•s as indicate.; unmistakably an intention to al>:uulun the 
itt\'t'lition to tltt! pnl>lic. .Johnsen v. Fassm:m, l lVuods, laS; 5 
Fil:h. l'11t. Cas. -1-71. 

The tnte uwauing of the won! "abanrlonmcnt.," as u:,:ed in tho 
acts of Cuu•~n·~s relatiug to patent", is au ah:ullloument of tho 
invention to the public ; a deLlication by the invcntot• of his discov-

' 

• 
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cry to fhe free use of his fellow-beings. His mer(·ly withholding 
Ids invention from the public can never amount to :m aLandon
ment., ho\\'('ver it may increase the ditlicnlty of a:-;se1·ting and prov
ing priorit-y over :mother inventor. l3:thcock IJ. Dl•g<·nu·, 1 J1lac· 
.Arth111' Pat. Cas. G07. 

If an invent o1· abamlon his invention, :my patent suh>;equcntly 
i:-;snl·<l to him tlwrdor is invalid. Consolidated Fnd. Jar Co. v, 
Bellaire Stamping Co., 27 Fed. Rcp'r, 377 . 

• 

227. By Delay • -zn applying jm· Patent, 
.Application . 

• or ~.n prosec~tting 

.A It hough t lw invention was ,original with tbe patentee and he 
was otltt•I·wise <>lltitlcd, on seasonable application, to a patent, yet 
if tl•e inHnlor delayc<l applying, :uHl lllade his invention known, 
anti snti:C·red it to be Wie<l hy th<J pnlJlie without objection, his 
doing ~o will opl·rate as an :tlJ:t!Hlonmcnt or llt•tlication of it to the 
publiL:. I'umod: v. Dialogu<>, 2 Pet. I ; :dig 4 lrash. 538 ; 
1\:l'IIllall •'· "'insor, ~1 Ifow. :l22 ; \Yhittemorc v. Cutte1·, 1 Gall. 
-l'it'; :H,·lln,.; v. Silsbee, ·~ 1lla.;. 108; 'l'I.omp~on v. I bight, 1 U. 
.. ). L ./. ;, ·:.j ; \\'iuau:; v. SeJI,~nect:Hly & 'l'ruy It P.. Co., 2 Elute!(/: 
:!"j .) ~ E\ illt..; v. 1~:atou, Itt. (}. (/t. 3:!~ ; t't'e re\"L'I';~al~ a lVhctt! . 
. (;J-l ; 'l';·,::td 11·ell v. Blad~u, ·1 JVi.t,m. iO:J ; \VhiL1wy v. EmmeLL, 
JJaldw. :Jo:J. 

Tlw mere forbearance on the part of an inveutor to apply for a. 
]':tl<:nL 11uring the progn~ss of e~qwrimenls, allll ttntil he has pl'l'
ft>l'l.l·•l iti:; inventi<>ll, allll tu::;Le<l its Yaluc Ly actual practie<.•, afl'ur<ls 
uu jn:;t i~ronn<h fo1· any jli'L'Sillll]'tion that he l1as aban.Jonetl his 
ill\'<'111 inu, :wd ;o;ll!'l't:lltlt•r<•d 11J' <1e<lieatl'<1 it to the p11blie. "\gawam 
Co. ~'· ,],Jrd:w, 7 ll'r~lt. ;:,";:J; .Ju!ll'S v. Sl'\n·ll, 8 Pat. (~/}: Uo.:. G30; 
a Cli:t;: :dj!l ; t) Fi::h. !'ttt. C~tN. :1-1:1; HL"IIl')' v. Ji'r:lllee:;tu\\·n Soap
~;tone ~~ ovu Co., !l l'11t. O.!l: Uuz. ·108; :.! JJa11n. d) .-!. Pat. Cas. 
221 ; H.n-:sPII, &c. i\lan11L Co. v. 1\Iallury, 10 Blatd~t: UO ; ~ Pat. 
O.tl: (}a::.. -!!)5 ; Pidt. Pat. Cas. U32 ; J,ocomoti ve Engine 1-iafety 
'l'runk Co. v. Pen !I") han!:t R. R. Co., 10 P/tila. 252 ; 1 Bann. t.V 
A. /'ut. Cas. 4i0. 

If 1·hl• prior ian•nti,ln was only an <'~qwrim,.nt, 11<'\'PI' p<'l'fl•et.C'd, 

Lut ab:uuloned, till' lill'l'(; faet or an ltiiSIICl'l'SS!'t!l applieat ion fol' a 
patent make:; no ditl'erencc ; it can only have a bcal'iug on theo· 
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qnestio11 ,,f pr:ur iun•utiou or lli:·W'.l\'f.•ry. Brown t•. Guihl, :!a 

lJ',rll. l:'l : l'ntt:·••n ''· llntchin~ou, 1:.! l•hl. R··p'1·, 1:.!7. 

lll\'t>Uiors may, if th1'Y can, lwL'P their inv<•t:ti"us sccret1 atul, if 
t~H·y do, no m·gloet. to )ll'lit.i<>ll for a patent. will fnri'L•it. tlwir right 
t•> apply fur •liiL'. Bate,; v. Coe, OB U.S. :31. 

\fherc an iuv0ntiou is voluntarily broken up null laid aside, 
t hro11~1, •liseonragellll'llt or 1lissatisfaetion, yet not wholly with tho 
i:ltl~llt ion of auandonuwnt, and without any controlling impediment 
in the way of an application fm· a patent, nn<l another, in the 
nwautimL·, iB\'L'nl:; tlH• same thing, without any knowledge of that 
ll'hidt was so Hn~pcnd1•1l, awl having reclueecl the same to praclie1', 
applies fpr :md takc·s (J\lt his patent, a111l introdnees the pateBtc<1 
inn·ution iuto public llSl', the la.tter must be consi<1ere<1 as the 
(ll'i«inal illl·entor, ratlH•I' than the one who laid Ids in\'cntion aside. 

"' J:11t 1\'IH'J't• ~;omt· ol' tl1e pari:; llSl'tl iu :111 ill\'t'lllor\ :•xperillll'llt were 
)>l"."<·l'l'l'<1 l,y him allll iinally l'llll-'utliell in hi;; lllOl1t·l for the patent 
(l!lil·c·, ::nll t hl' n·illl'lll:e inllie:tll·~ that lu~ ouly intl·ndt•d to po~tpunc 
l1i" appliealiou l'or the p:tll•nt. until ee1·tain ol>jt~etions to hi~ making 
sueh appli<':tli•>ll, not rebt;ng lo the l'l•Hl}'ltt.t•IH'"·' Df his inv•,•ntiun, 
evasl•.l to t•xist, it \\·as ltelcl t.hat the ;un·ntion hatl n:•L l>L•en almn
dolll'•l. \Yhitt! IJ, AllL·n,:! CtW: :.!:!-1; 2 Fis/,, Pat. Uus. HO. 

Un:woitlal.lt! L1d:ly "·hile :Ill UJ•plil·ation r .. ,. a patL•lit is }ll'llcling 
is no grolllHl for imputing al•:tJHlonmcnt. .Tom•s 11. ~ewall, 3 Clftf: 
5G:\ ; a l'ttt. 0./f'. Ott:.'. G:IO ; G Fi4t. Ptlt. c\ts. :1-l3. 

\\'hill' an inventor has an application for a patent pending in 
the> patent-otliee, and JH'P~se,; it from time to time as hi,; nwans 
allow, he eannot he charged with havin~ almllllom'd his improve

. nH·nt., although eight years elapse before he snec.:!ell~. Goodyear 
D1•ntal Vulcanite Co. v. Smith, 1 Ilol111cs, 354; fi Pat. Oj]: Gaz. 
5S5. 

\Vherc it appeared, hy the admissions of the pat<'ntee, that the 
impro\'i!lllL'nt claim<'<l was iuvPnted in 184,!, and that it was not 
emborlh·tl in the original patt·Ht of 1 f:l45, or noticPrl tlH•J'<!ill, nntil 
llH>l'll than fonrtel'll )'l'ar.- after the invention, it was l11:ld that this 
l'l'IHh•rl'tl the claim voiLl. Sickels v. Falls Co., 4 Blutchj: 508 ; 2 
Pi.~h. Pat. Cas. 202. 

H a party, npon the rejection of hi;; applieation, witlt~lmws all 
thl' papl'rs except a drawing, alHl then 1wrmit~ his inv1•ntion to go 
i•1to notorious vnhlic use for a long tinw, tho appli1mlion will be 
del'mcd to he aba11doned. Bevin v. East Hampton Bell Co., 5 Fish. 
Pctt. Gas. 2:1 ; 11 /1/otch,t: 50. 

• 
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Tl..te effect of tl..tc provision of the act of 1870, § 35 (now Rev. 
~Hat. § 4897), that upon the hearing of the renewed application 
therein referred to, abandonment shoulcl be consiuered as a ques
tion of fact, is that delay is not, of itself, conclusive evidence of 
abancloumcnt, but the decision of lach case clepends upon the pecu
liar circumstances, treating the question as one of fact and not of 
law. United States Rifle, &c. Co. v. Whitney Arms Co., 11 Pat. 
O.tt: Oaz. 373; 14 Blatclif. !14 ; 2 Bann. ((; A. Pat. Cas. 4ll3. 

H.ev. Stat. § 4S!H, which,proYides that upon failure to prose
cute an application within two year;; after action is had thereon 
l'y the patcnt-oftice, it shall be regarded as abandoned, refers to 
the application, not the invention ; and docs not prevent a subse
quent applicat-ion for the !'amc invention. But such subsequent 
application can del'ive no aid as to the time from the prior aban
doned application. The applicant must stand as to defenses iu 
ntits on the patent, as if the new application were the first. Lind
say v. Stein, 10 Feel. Rep'1·, 907 ; 20 Blatelif: 370; 21 Pat. Off. 

-, . 
Uaz. 1613. 

Delay caused by public oflicials or eourts cannot affect the 
rights of an applicant for a patent, where gross l:ichcs cannot be 
impnletl to him ; hut one who docs not prosecute his application 
with n·asonable tliligeJH'e may justly be treated as having aban
tlollPtl it. Atlams ·IJ. Jones, 2 Pitt.~b. ';3. 

t'o, if two llistinet impron·ments in the same m;tchine, arc 
appli .. tl for jointly :mel con•rctl l1y one patent, mul if the inventor 
1s mist:1kcn as to one of the impt·o,·cmeuts claimed, but is entitled 
to a pat•.!llt- as to the other, he caunot be justly ~;aid t.o have 
ahantloJwd Pither, during a litigati11n as to hi~ right to hnth. Ib. 

DPlay iu tili11g an applic:tLion for a pateut, or in pro . .;centiug ono 
]'tllt<'tllally tiiC'd is no g"I'OIIIHl for dunging the inn·utor with ahan-

• 

tlonnwut. wlwre tlw Pause wa~, that he rcsitl1•d iu the iusnJTt•t·t ionary 
HI at.l·s tlnriug the rt•lll•llion. Kuox v. Lowm·ce, u Put. O.d'· Gaz. 
~~~·~ ; 1 /Joun. ((; A. Pat. Ut.tll • .:;t;D. 

A pat.t·nte" eaunot IJp dJaJ'gt>1l with having ahaudo1w<l his i•JVen
tion lweanse his ~:oliei~ort<, withouL his knowll'Cigc, neglcet to file 
his application in till' patt•ut-oflice for more than two years aftcr it 
has heen swom to, :uul was in all respects complete. llinlsell v. 
:MeDouald, 6 Pat. O.!f: <iaz. U82. · 

The pt·ovisiou of the act of 1870, § 35, for the renewal of 
rejected an<l witlHlrawn applieations, is sultjPct to the implieJ 
condition that the appli1!:lllt ha-1 not. lost his 1·ight to make tho 

• 
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~pplication 1y abandonment 01' snrrlnHler of the same, Marsh v. 
Commissioner of Patent!!, 3 JJiss. :121 ; ~. C.} sub nom. l\Iarsl1 v. 
Sayles, 2 Pat. O,(f: Gaz. 3~0 ; 5 Ji'is!t. Pat. Gas. 010. . 

A patl•ut.ee, who delays pro~>eeut.ing infringers, for the reason 
that his paLt•nt is defectire, an1l a reissue is necessary, bnt who 
uw:mtinw colh•eLs inl'o1'11lation which will enahle him to sne thl• 
infdng-<'1'.~, is not guilty of laches. Amer·ic:m ::.\Iiddlings Pnrilit•1' 
Co. 11. Chr·istiau, a JJaun. <f: A. Pat. Ca.~. 42. 

As to ah:w<lonment of dt'.1wing,.;, o1' of a motlel, of a machirut 
m:ttle in the conrsu of experiments which tho inventor <lid not 
JH'oseenLP, and :t patent for· which Ire never applied. See T .. yman 
V. & R Co. ·o. I .. alm·, 12 .lJlatch. aoa ; 1 Ban. c& A1Yl. 40:i; o Pat. 
o.tt: au.!. 04-2; Eickerneyer .Machirw Co. v. PeaJ'CC, 6 Fi.~h. 2 Hl ; 
3 Pat. (~(t: liaz. J,'iO; 10 Blatc!t. 403. 

If :tn application for a patent on au invention is refnl!lcd, and 
the i11\'ento1· casts aside his invention, he thereby mahs it public 
property, :u~t! eaunot take it back ru11lmaJ.w it again his own. Con
solidated Fruit Jar Co. v. Bellaire Stampiug Co., 27 Feel. Rep'?", 
377. 

228. Examples of Abanclomnent wtcler Peculiar Clrcmn
stances. 

One sne<l for an inf1·ingement. has the right to show lvng delay 
of the inventor to pro!'eeute his application for a. patent when at 

• 

first l'l'jecte1l; it is an alm1ulo11nHnrt. ,V,, in 184!), applted for let
ters patent for an improvement in plauing machines. It was 
rejected, and he was notilied he might " witlulr<tw or appeal." He 
did not appeal ; and in 1852 the attortu.>y hy whom tlw applieation 
was made withdrew it. ,V. made no attempt to have it rein,;tated 
until 1870. During the intervening period he was not prevented· 
by sickneHs or poverty from prosecuting the claim, had he desired; 
for he took out other patents. And machines embodying the prin-

• 
ciple of !tis invention came into usc. It was lwld, that his delay 
was au abandonment; and avoided a patent which was finally 
granted to him on the application made in 1870. 'Voodbury Plan
ing-machine Co. v. Keith, 4 Bwlll. d; A. Pat. Cas. 100 ; afl'\1, 101 
u. 8. 4-7\1. . , 

'Vhen an inveutor takes ont a patent founded on a claim which 
does not include his wl10le inveution, aml rests for twelve years, 
and then smTc1Hlers hi-;; ·patent and takes a J'eissne with a hlwLder 

• 

' 

' 

• 

• 
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claim, under circumstances which warrant the conclu~>ion that the 
act is caused hy successful competition of a rival, he will be held 
to have de!lieated to the public so mueh of his invention as was not 
inclmlt·c1 in the original claim. Tm;ner & Seymour l\Irmuf. Co. v. 
Dover Stamping Cu., 111 U. S. 31 !), 

.An inventor, ut the time of making his invention, int<'nded to 
apply f.,J. a patent, hut was misled and iuduc<'d to believe hi>~ 
iuvention hatl hel'll anticipated hy a patent of prior date. 'Yltile 
laboring under this impression he deci<lt•d to keep the invention 
~t·cret, and pmctice it fot· his owu beuelit. As soon as he was uwh•
cci\'l·ll, IH• IJcgau his preparations for au application fo1· a patent. 
It \ras held, th:tt. such llelay did not rendci' him liable to forfeit his 
right. tu the patent. Ayling v. Hull, :l Glijj'. 4!J.J.. 

\\'here a machine similar to that described in the plainti1I's 
patent l'Xist1:1l twenty years before, aud only a ~inglc person testi
iicd to more than au experimental usc of it, and it was soon after 
ab:uulum•d, it was held, that it did nut inv:>lillate the pal<mt. Blake 
v. Ha m;on, 3 Biss. 77 ; 3 Pat. O.tJ: Gaz. 122 ; U Fish. Pat. 
Oas. 7-1-. 

A machine was constructecl in 1852, was kept in the cellar of 
the make1·, was occasionally used there, aml existed at the timt• of 
the plaintiff's invention, but its existence and usc were not ma<lo 
puhlie; the defcmlant, though the son of the maker, constructc<l a 
different machine fo1· the same purposo, until he heard of the 
machine of plaintiff, in lt3(H, when he remcmbcred and brought out 
and used the old machine. It was ltdd, that this machiue was an 
abandoned and lost invention, and its cxi;;tence was no bar to a 
reco\·ery by plaintill', especially as the plaintiff hall no knowlellge 
of its existence at the time of his invention. Hall v. Birtl, G Blatch;: 
438 ; 3 li'islt. Pat. Oas. 595. 

An invention was held to have been abandoned when tha author, 
after having reduced it to perfection and actuaiJll'actice, took no 
further measures with it for nine years and suffered the molds to 
be lost, and meanwhile othe1·s, independently of him, reduced it to 
pract.ice and introduced it extensively into market. Consolidated 
Fruit .Tar Co. v. Wright, G Pat. Off: Gaz. 327; 12 Blatclif: 149. 

\Vhere an inventor perseveres in his application for a patent, 
although he may file ~ever~] applications, t-:ome of which a1·e with
drawn, and merely suspended operations· until he could obtain 
means, the delay was ltelcl not an abandonment. Adams v. Edwards, 
1 .Ji'islt. Pat. Cas. 1, 11. 
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\Vhcre an inventor m:ule application for a patt•nt for his inven
tion, which was !leuietl Ly the commissioner and allinuetl on appeal 
to the circuit court, hut afterward allowed Ly a new commi~sioncr, 
the inventor continually insisting upon his right.s, it was /tel!llhat 
tl:e~e involuntary delays, beiug mi><takcs of public oflicers or the 

11t·lays of courts, and not caused by laches of t hu inventor, :;Jiouhl 

11 ot work an al,amlonment. Adams v . .Tones, lit . .)2 7 ; see also, 
::\aylL•s u. Chic:\go (r..; Xorthwestem ll. H.. Q.,., :! lt'i.~h. Pat. Oas . 
.,. dol u- .•• 

'rlH'I't> .m inn·ntot· has tlel,tyetl t>ightet•!l ye:u·s after completion 
of his inYc·ntiou lwforl! applying for a patent., ami aft.cr haviug 
obtai:•• d a pakut, delayed iive years hcl'ore applying for a. reissue, 
:ulll thn·ing this time made several itn}ll'OVements for which he 
oLtaiued patents; it was lteld that the :muject-matter not claimed 
iu the ori~iual was ab:l.lldonetl to t::o puulic. Re Conklin, 1 
J1IacA riluu·, ~; 7 ii, • 

As to what, amounts to abaHtlonmcHt, SCl', al~o, Bell v. Danil'ls, 
1 Pish. P•ll. Cas. :li2 ; American llicle, &c. Dresl'ing :i\Iachiue Co. 
t•. Amcrieall Tool, &c. Co., I IIul111es, 50:l ; 4 Fislt. Pat. Gas. 2S4 ; 
Thompwu v. Haight, 1 U. S. L. J. 5ti:3 ; l'lleGa w ·v. Bryan, Id. 582. 

Where an inv1;ntor applied for a patent and his application was 
rejected, he makiug no appeal, nor any application for a re-cxmnin
:;tion, until ten years hatl clap:;t~cl, when he made a new applwation, 
paying a new l'cc; aud where, in the meanwhile, his invention had . 
gone into general use, it was held, that tbe first application had 
bt:en abandoned, a11d that the patPut. upon the second was void, 
Leeause of the public n~e, long continuetl, with the im·entor's 
approval. Bevin v. Ea~t Hampton Bell Co., 9 JJlatdlj: 50 ; 5 Fish. 
Pat. Gas. 23. 

H. and '1'. filed t,hcit· application January 27, 1855. It was 
rejected, and they withdrew it June 11, 1856, for the purpose of 
filing n new application, whieh was prepared nml sent to their 
attorney in April, 1Sii7 ; hut the latter failed to tile it until 
February 2li, 1tl5S, :uul the p:tlvllt was i>lsued thereon .l\Iarch 15, 
1858. It wal:i lwltl, that there was a coutinuon:> applicat.iim, anJ no 

• evidence of abamlonmcnt. Howes v. l\IcN eal, 15 Pat. O.tf: Gaz. 
60~ ; 15 Blatc/1j: 103 ; J Bwm. & A. Put. Cas. :37ti. 

\Vhere nothiug was relied upon to defeat complainant'H pntent 
but the inventor's delay in prosecuting his application, it hnving 
,been finally rejected by the commissioner April 11, 1857, and not 
appealed until August 16, lSuu, during four years of which time 

• 



' 

• 

348 UNITED STATES J,A WS. 

the patent·ofliee was closed to him, by reason of his residence in a 
State that \\'as in rebelliou, it was lteld, that 110 direet or implit~d 
abandonmPnt was shown. J ohnsel\ 1J. Fassman, 5 Fis!t. Pat. Cas. 
471 ; I "Jiuods, 1::s. · 

\Vhe1·e an ill\'l'l!LOI' whose applit~ation was rejceted null with
dmwn in lSi>!, d('layod to rt·JH'\1' it. until !SuD, and llll'anwhill·, in 
JS5!J, a p:ttt·nt, on snhst.antially the ~:une impr<>YCIII!'Ilt'., was granl.·d 
to :lllot.lwr, the L'Xistt•uce of whit·h palt·nt IJL•t·:IIIIP known to tlw first 
inventor in lSli,j, it was l1dd, t hal. the lt·gal inf<·l't'nel' from tht·se 
faels was, that he aeqnit•,.wt•d in th<• action of the pat<•nt otliee, and 
ahandonetl what.evcJ' daim he Lad to t!IC pnl,Jie. i'\lar~h v. Com
mis~ion<·r of Patt·nt~, !3 }Ji,,s, :l:! I ; S. C'., sub ·Jwlll. l\Ianh t•. 

Sayles, 2 l~tt. O.tt: (Ja.t. a.to; 5 Fi4t. Pat. (..'11s. li!O. 

It is no~ material whPthet· th<• l't•.it'etion of his !'!:lim was right or 
wrong. E\'l•ll if wrr.ng, he was oiJligt•tl, if lw in~islt·tlon his claim, 
to take 8onll• aetwn on the 1'Hil1ject within a rc:1s"nahle tinH', Pithl'r 
hy an appe:-d f1·om the conunis>ione•·, Ol' iJy a J,iJI in t'<Jnity, in the 
}>rope•· court. .lh. 

~\n application fo1· a patPnt. matle within tlw two yt•ars rcrJIIirecl 
by the statute, was l'l'jt·etecl, the claim hein~ «ld'ect ive and uot 
cove•·iug the rC>:tl invention. Anot.her application wa,.; m:llle .. .-itl.in 
a reasonable time, Lnt not within the two years from tht• tlate of 

• 
public use, IIJHIII the H:unc ~-'1''-'eifieations :lllll tlm~rings, with a 
corrected claim eovcring the ill\·ention, llJHIII which a p:ttl•nt i~suecl, 
It was !teld, that lllHler the ei1·cumstan~es, the two applicatious, 
fo1· the pnrpos<•s of the two yea1·;.:, wonltl ht• regar<let! as one con
tinuous proceerling dating from the filing of the fi•·st application. 
Stll:t,h v. Prior, 2 Sawye;·, 401 ; 4 Pat. 0./t: Gaz. u:Ja; U Fisk Pot. 
Cas. 409. 

A claim in a reissued patent of a device not suggt•stcd in the 
original patcut or in the th·awing :ulltex<•d Cwreto, but onl:• by a 
motll•l pn•st,n·et1 in the patent-otlicl·, was held, Hnd<•r the eirc•Im
stances of the easp, invali<l ; the omission of the patentee, for a 
period of eight· yt•:m;, to obtain a correction of his patent being 
doomed to OJ.lt•rate as a dellicatiou to the public of all not claimed 
by him m tlw original. Flowl•r v. Detroit, 22 Fed. Rep'r, 202. 
And see l\Iat!icws v. Flower, 25 .Id. eao. 

Oontinucil poverty, sickness and mental alienation nrc lteld 
sufficient excuses for delay in procuring a patent, there being no 
.circumstances in the case showing any intention of abandonment. 

' 
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Celluloid Manuf. Co. v. Crofut, 24 Fed. Rep'r, 706 ; 33 Pat. Off. 
Gaz. Z35. 

220. Failm·e to .III ark the Article " Patented." 

By Rev. Stv.t. § 4000, it is made a good defense to a recovery 
of damages for infriugenwnt, that the m·ticle was sold without 
!wing marked "paknted" (with date of patent) 1111less the 

1),.(\•ndant continnecl dealing in it aftL·r notice that. lw was infring-· 
iug. (Seu aute, p. 141.) 

'l'l;e defl·nse of onus!'iion of tl1e stamp "pateute1l," fails if tho 
wol'll wag aflixed in auy manner or on :my part of the article ; 
or if clefemlant had oven oral notice of the patPnt, Now 
y urk Pharmical Assoc. v. Tihlen, n Pat. O,r;: Ga.~. :.! 72 ; 15 Jr'c(l. 

ReJI'r, ~8. 
It. is not defeated by proof that the natut·e of the artiele was 

~H<'h a~ to re1111er aflixing the mark specially expensi \'l'. Putnam v. 
Smlholf, 1 lJwlll. d'; A. Pat. Oas. II)~. 

'l'h::t this th·fense shoultl be set up by answer, see Huoher Co. 
?J, GooLlyPat·, 0 lVall. 7~fl ; Herring v. Gage, Hi JJlatd~t: l~:>t; 3 
JJwm. <() A. Pat. Gas. 30G. 

230. i . .:atters of Defense Peculiar to Reissue Patents. 
• 

Rights upon a reissue patent will not l>C defeated because the 
n·is~ue appc·urs not to be for the tmme invention as the original, 
if such result may be avoidc•cl by giving it a liberal constmetwn, 
Glue Co. v. Upton, 4 UlUt: 237; 1 Bann. cf: A. Pat. Uas. ·197; 6 
Pat. Off: Gaz. !l37 ; !Sec :di'cc 07 U. S. 3. 

No action can be bt·ough t for acts infringing a patent, whP.rc, 
after the acts complained of, the patent has been surre!Hlered for 
reissue; for sunender for reissue is equivalent to a distinct admis
sion that the original patent has 110 such validity as will entitle tho 

• 
patentee to an action for infringement ; and the new patent, as a 
gt·ourHI of action, can be orerative only from its dute. :Motiitt v. 
Fan, 1 JJlacl-v, 27:1 ; aff'g 1 Bond, 315. 

A reissued patent fot• a process of compressing tlw coating used 
in the insulation of telegt·aph wires, was lteld void for :wticipation 
hy English patents ; and the patent for the process being void, the 
invalidity of the patent for the product follows as a consequence. 

• 

• 
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'Western Electric :Mmmf. Co. v. Ansonia Brass, &c. Co., 114 U. B. 
417. 

'l'he faet that a new claim embodic1l in a reissue patent jg 

aujtHlged void, docs not impait· the validity of another, whieh is 
only a restatement of one in the original patent; hut the p:ttt•ntt·1·, 
upon disclaiming the \'oill elai111, may have a tlect'tHl (withtHrt. eu~t~) 
for infringt•mt•nt of the old and valid one. Yale Lock l\lanuf. Co, 
•J. Sargent, 117 U: S. 530. 

A patentee e:wnot he charged with fraud for assertiug tho 
vali<lity of his n·i~su<· :mel daiming clamageH for itH infringcnwnt, 
whL•n the n·i~sllt' was \'alitl at thn time of reisRnt•, h11t by reason of 
a ~nl•st•qut•rtt eh:wgc in t.hLl rule of construction in the eourts, hag 
IJL'eome invalitl. Pope 1\Ianuf. Co. 1'. Owi'ley, :!7 111ul. Rcp'r, 100. 

A rPi~sue iH \'oi<l if th<'l'l' is an unw:nrantahle enlargemtmt of 
the original patent. Hoe v. Knap, 27 Ji'ed. Rep'r, 204. 

'Vln·n a patent has been surrerHlcrc1l fot' tho pnr·pose of secur·· 
ing a wid<•t· monopoly, and the stweitieatious and elaims of the 
roiss110 are identical with those of tho <)l'iginal, the patent is ahau. 
tlom•<l aud the n·i~srH• i:-~ a illtgatory graut, because the Jll'l'<'t~d!•llt 

couditious therefot• dill not Pxist. Celluloid nlaunf. Co. v. Zylon
ite nrnsh & Comh Co., 27 B:d. R('p'r, 2HI. 

'1'1 1 . f 1 1 
• • 1 . 10 ta ;:mg 0 a Sl!COII! 01' HIIIISt'<plllnt l'l'ISSnc, Ill Ol'l t'l' to l'l'ln· 

state the specification aml ciaims of the original, predudc~:~ the 
assumption that tho or·iginal was illtlperative or invalid. A reissue 
of a patent granted merely to re-instate a patl'ntee to an invention 
whieh he hacl surrenclerocl, in onler to obtain a. widl'r monopoly, i1:1 
valid. 'Vhere a. patentee acel'pts a reissue containin~ t.lw s:nnc 
claims as tho original, lte thereby <l<•elarl's that as to the iHn•nt iou 
he now claims, tho original was ll<lt inoperati\'l• :md voill. lb. 

A reissue which s<~eks to cover sotnl't hing not suggestP<l in the 
Original patent, is void hL'C:lliS:! of llllJal\'fU] l'Xjl:tllsioll. cdm]tz (', 
Ostran<lcr, 27 ]thl. RPj/-1', :!D:;. 

The appropriate remedy wh')l'c intPgml portions of an iuvention, 
proper snbject-mattet• fot· :L patent have lxwn omittetl from it, is a 
rcis:me; the rights omittetl e:lllllot he secnrerl by a distirwt p:tt.PIIt 
for them; 1101' call the lt•gal ell\·et. or the patt•nt tir~t i~sned he 
removed, except by surrender. Hill v. Commissioner of Patents, 
1 Gent. Rep'r, 91. 

Charge of fraurl in a rois~ue will not Le consiJet'<.H.l in a suit 
for infringement. Scbillcnger v. Crawford, 2 Oent. Rep'r, 680. 
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231. Various Erccuses for the Infringement Chetryea . 
• 

It is no excuse for infringing a part of ~t patented invention 
thAt !:luch part is not necessary to thl• Blleccssfnl working of tho 
inrcntion as patented. Blaisdell v. Puffer, 4 Bamz. & .A. Pat. 
Cas. 500. 

An agreement for the transfct· of the invention for the joint 
l•<'nl'lit of the inventors and those who will :Hlvaucc monev for tho 

• 
manufacture or use of the machines invented, not carried into 
t!Xccution, and unaccompanied by any public usc of the machine, 
hut being prospective in its character. not cousummatecl until 
within two years of the application, does not affect the validity of 
the patent. Elm City Co. v. Wooster, 6 Fish. Pat. Cas. 452; 4 
Pat. O.{J'. Gaz. 83. 

Defendants were authorized to use one patented machine, and 
only one. 'l'hoy ('oustrncted and used two. It was ltelcZ that they 
wet·e not relieved ft·om liability, by proof that both were never in 
operation at the same time. Bloomer v. Gilpin, 4 Fish. Pat. 
(}as. 50. 

A person who inf1·in;~;0s a patent is liable for the infringement, 
although what he dol·s may be an improvement upon tl10 pateiltcd 
device. DP Flore:~. v. Raynohls, 14 match}: 505 ; 3 Bann. <l': A. 
Pttf. 011s. :.!fl2. S. P., Tnrrl'il v. Hpaeth, Id. 45~. 

\VhL·n a licl'llSe h:t,; ln·L·n J'l'\'OkL·cl hy a plaintiff, :11H1 a clefendant 
is ;;ned:\'! a ll:th•Ll infriHget·, h<• is at lilH•rty to avail himself of any 
ilcfensc or1linariiy OJWII to a tlet'L•tulant ellarg<·cl \\·ith infringement. 
"rooster v. SingPr;)lanuf. Co., 23 Pat. (~{!'·: G'a:,. c.lil:J; 15 Rcp'r, 
.,.")L4 ( - r. 

It j;; no defL•mw to an infringcnwnt ;;nit that t hL· enmplai nant. has 
• 

liOt. pnt hi;; allegP,] inYl'ntion into praeticalH;;e. Brn:1<lnax ?.'. Cen-
tral Stock Yan1, &e. Co., ;j Bw111. cf: A. Pat. Ca.:. COO; ·l Hd. 
T.>l,.l'·• •'J}' • 1\ J'~ 1 l1 1' (' 

.ll ~j 1 ' - ·t : . H:t ' J. 

A lit~l'llSe nnclcr a patent, other than tlw one snell upon, ean lmve 
110 iwlt•pL·ndent eilieacy in lH'oteeting the dcfend::ut,;, .Jf such 
patent is for the same invention as t.hc patent snet1 upon ::mel of 
earlier <late, it n•uders t.he palt·ut :sued upon void. ll' not fLlr the 
Ramo in\'L'ntion as the pateuL sued npon, it can confer 110 rig!Jt to 
npprnpriate that invention. Stuart v. Sha11tz, 2 Pat. O.f!: Gaz . 
.524 ; li Fish. Pat. Cas. 35 ; D P/tila. 376. 

The mannfactul'C of a separate clement of a patented combina-

• 

• 

' 
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tion without intent of ai<ling an inf!'ingement, amlnot }>mveu to be
made fu1· use in connection with the othel' elements, is not an 
infrill!~Cllll'llt. Saxe '1!. Ilammollll, 1 Bwm. <fl A. Put. Cas. 620 

'-

) IlolmeH, 45li ; 7 Pat. O.tJ: Gaz. 781 • 

XVII. 

')OJ() ... u ...... 

Jll.:ASPJm OJ<~ RF.(;OY.EUY OP l)Al\L\.G ES, Olt 
l)JWFI'l'S, l'OU l~l<'JUNGJ~Jl.E~'J'. 

Cu/JijWIIs({/ioll for AcfnalliiJitl'iJ the Uc11erul Rule. 

Tin• pl:tiut ilf <·au l'l'<'O\'I'r oul:• for actual d:unage~, :l!ld he mu..;f 
show tht• tl:lluag!•s hy l'\'id<·llt:l'. \\'here his profit is in the form of 
a royalty pai<l hy lieens!•t·~, and t :l<'rt• al'P un p<•t•tlliar l'in~am~talH'l'S, 
tiL~ n·eon•ry will be n•gulal\•tl hy that stautl:tl'<l. Au iu:<tl'tJCtion to 
thP jill')' to a wan] to tht• plain til[" ~tll'h sum as t.ht>y l'l 110uld fin,] to 
he n•quin•<l to l't'lllttlH·rate him for t lit• loss sustailll'tl lly the Wl'Oilg'· 

ful aet. of tlw ddl•ud:wts, awl to l'L•imlmrse him fo1· all such exp•·n· 
<litut'l'H as ha\'l~ het•ll n<·c:pss:u·ily iut'Ul't'Pd hy him in orde1· to <•stah
lish his right.," was ""1d to lle too l~t·o:ul a111l vagHt', and undt•r whit·h 
the jut·y coulilltartlly tlouht that it was theil· duty to allow eouu~d 
fet>~, aucl perhaps ot iter clHHgt•s and expenditures equally inadmis· 
sihlc. Philip v. Nod;, 17 Wltll. 4uo. 

In c:tsl's whel'<' proli ts arc the Jli'OJ>er measure oC damages, such 
prolits as the inl'•·ingt'l' has m:ule, or ought to have math, govNn, 
mt<l Jwt those whieh tht• J>l:tint.ilf ean shn\\' that he lltigh~ h:t\'C 
matlt•. This rule :t)'plies pt·t·uliarly aud maiuly to easl•s iu equity, 
alH] is has<'d upon the idl•:t that. as to sueh prolits the infringer of 
tlw patt•ut shoul<l be trPated as a trustee fo1· the O\\'IWI' tht•reof. In 
al'l.ions at law, the rate at whieh saiL'S of liceuscs of machines were 
m:tdl', o1· th·~ t•stahlislwtl royalty, eoustitutcs the prim:tt')' mul tmc 
eriterion of 1lamagt>s. In the ahsenct• of !'atisfaetory !•vidt•nce of 
that elass, whid1 is more appropriate in the forum where the caso 
is JH·udiug, the other class may be r!'SOI'tl)tl to as furuishing one of 

' · tlte <'ll'ment!i on wltieh the d:unagt>s, or the compensatiOn may be 
ascertained. Hurdt·ll t•. Dl·nig, 02 lJ'. S. 7Hi. 

Although the dPf<'wlant m:ly have made no pi'Ofits, and no 
lieense fcc was estal,lishcd, yet wht·re the sale of the infringing 
dedce bas caused an enforced reduction of the price of t.he patented 

• 
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device, this is tho proper measure of damage. Yale Lock Co. v. 
Sargeant, 11 'l U. B. 53 G. . 

'l'lw rule is, that the verdict of the jury must be for the actual 
damages sustained by the plaintiff, Rnbjcct to the 1·ight of the court 
to enter jutlgm;.mt for any sum not exceeding three times the 
amount of the verdict, together with costs. llinlsall v. Coolidge, 
03 lf. B. 04 ; 10 Pat. VjJ: Gaz. '148. 

Where the unlawful acts consist in making and selling a pat· 
cntcu impl'ovcmcnt, ot· in its extensh·e alHl pl'Otracteu use, withon t 
palliation or excuse, eviuenco of an establishctlroyalty will, in an 
action at Jaw, undoubtedly fltrnish the true measure oi' damages ; 
hut where the u~e is a limited one and for a lH·ief period, the :ll'ili· 
tl'al'Y and unqualitied application of that rule is el'l'oncous. Ib. 

The plaintiffs must f•trnish evidl•nce Ly which tho jury may 
estimate actual damages. Damages cannot Lc ealeulated without 
certain data on which to }ll'ocoetl. If the plaintiff rest his case 
after merely proving an iufl'ingcment., he is only entitll•tl to uom
inal damages. New York v. Hansom, 2:~ IImo. 48':. To same 
effect, Blake v. Robertson, 04 0: S. 728 ; Black 1.•. Thorm•, Ill U: 
S. 1 :!2 ; Whittemore v. Cutter, 1 Gall. 4:!1). And sec 1\:uigln t•. 

Gavit, .illir. l'at. O,tJ: 135; "'hitney '1.'. Emmet, JJaldt"· ac·.~ ; 
Schillinger v. GuntlJCr, lli Jllatch,j: 303 ; 14 Pat. O.tt: Oa.-o:. 7 i3 ; 
Garretson v. Clark, 15 Blatclif. 70; 14 Pat. 0.11: Gm: . .Js.:;; :i\Iat· . 
thews v. Spangenberg, 14 .Pal. Rep'r, 350 ; 14 Rcp'r, 773 ; Hurtlell 
v. Denig, 2 FMt. Pat. Cas. 588. 

The owner of a patent gmntctl his interest in it to atwther, in 
consideration of certain payments to bo made by tho latte1· to third 
parties, &c. None of the payments were ever made ; aml hy 
mutual consent 110 part of the contract was ever carried ont, 
because of the inability of tho grantee. The grantor was ohligt·tl 
to }Jay the money which the gmnteo had agreed to pay ; and the 
latter, during his life, claimed 110 interest in the contract, !Jut, o11 

the contrary, recognized the exclusive right of thn grantor, an<l 
acted as his agent in the }Jatcnt, under a power of attorney, paying 
him part of the profits for tho privilege. It was ltcld, nftet· the 
grantee's death, that tho agreement did not prevent tho gt·antot·'s 
bringing suit for tho infi'ingomcnt of the patent without joining 
tho grantee. RailroaJ Co. v. Trimble, 10 lVall. 3G7. " 

} 
• 

'fho price for which the }Jlaintiff has sold his rights to certain · \ 
' terl'itory is no criterion by which to dl•terminc the vnluo o£ his \ 

patent, or tlJc damages sustained from its infl'ingomcnt. Nor are ; 
' IL-23 · 

• 

• 
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such damage:! to bo estimatetl I!Oiely by tho profits which tho 
defendant aclnally rcalizutl, for ho may have conducted his b11siness 

I unskillfully. The tl'UO question is, .what all.vnntngo might 1 ao 
( defendant,, by skill, have obtained by using tho patented de·, icc 

instead of tho old device. Campbl'!l v. Barclay, 5 JJiss. 179. 
In applying the provision of tho statute,~ 4921, that in a suit 

in equity the court may award, u in addition to tho profits to be 
accounted f01· by tho defendant, the damages complainant has 
Rnstainell," it is pertinent to inqnit·o as to whuther tho plaintiff has 
seen lit to retain a close monopoly of his invention, in which case 
the tlamagcs arc compntetl by investigating tho defendant's pro· 
lit>~; or whether he saw fit to grant lieenses to every one who 
olfl•retl to pay the stipulatetl ft•u, in which case the amount of :;uch 
fcc would be tho proper measure of damage, except in casl's of 
wanton infringement. Goodyear Dental Vuleanite Co. v. Van 
Antwerp, 2 JJwm. <('; A. Pat. Gets. 252. 

The rate of damages may now be said to be gcnurally, 1. That 
the plaintiff may recover in equity the prolits which tho infringer 
has made from tho usc of tho invention ; or, 2. That be may rccovet• 
at law the profits which were lost; anti where it can properly he 
done, the~e profits will be regarded as simply the fee which wonltl 
have been charged if the infringer lmd }Jrocm·cd a license. But 
where the plaintiii has evinced an intention to exercise an exclusive 
usct· of his invention, and where tho sales of licenses have been too 
few to establish a criterion of their actual or market value, courts 
;;ave sought fot· other clements or evidences to <lotermino the pro
tits loRt. ~lcKccver v. Unite<l States, 14 Ct. of Ct. 3!JG; 23 Pat. 
o.g: aaz. 15~5 ; aiT\1, ld. 1530; 18 Ct. of Ct. '157. 

A patentee may either proceed in equity for the }Jrofits the 
defendant has made ; ot· he may sue at law for the loss lw has snf
ferctl. In the lirst case, if the tldentlaut has rcalizccl no profit there 
can be no reeovcry; in tho second, he may rocovur the damages he 
has snstaiuctl, whether tho defendant bas made any profit or not. 
Cowing v. Rumsey, 4 FMt. Pat. Cas. 275. Bat sec Dental Vulcaa
:tc Co. v. Van Antwerp, 2 Bann. <C A. Pat. Cas. 252. 

Thoro mnst be injury and damage ; injury by a violation of the 
right, and damagP, at least nominal, prcsumecl by law to arise from 
sach violation. Dyam t'. Bull:ml, 1 Cw·t. 100; 1 Am. L. Rev. 
139. 

But a sale of the thing patented to an agent of the patentee, 
employed by him to make the purchase, and on account of the 
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r•at.l•ntec, is not an act from which damage will be presumed, ns it 
mu~t be supposed to have lF'CII done for the patentee's benQut, or at 
least not to have been to his loss. Such 1\ sale, however, accompauied 
hy other circumstances, may warJ',\nt a jury in finding an infringe· 
mont by sales to others than the patentee. Ib. 

'l'he general principle is, that tho plaintiff is entitled to recover 
a hir and adequate compensation for tho loss or injury he has sus
tained by the inft·ingement. 'l'aylor v. Carpenter, 2 1Vooclh. d'; .ill. 
1 ; 10 L. Rep'r, 35 ; Hall v. Wil·~s, 2 lllatclif. 104 ; Pitts v. Ilnll, 
.lt.l. 220 ; :l\IcCormick v. Seymour, '2 Illatclif.. 240 ; Buck v. Her
mance, 1 lllatclif. 398 ; Kneass v. Schuyl~i!l Dank, 4 lVaslt. 0 ; 
l'arket· v. Hulme, 1 Fislt. Pat. C'as. 44; 7 1Vest. L. J. 428. 

'Vlwn a user of a machine in violation of a patent is proved, tho 
value of tho usc of such a machine during tho time of tho illl·gnl 
nst<r is tho measure of damage. 'Vhittemoro v. Cutter, 1 Gall. 
4i8. • 

It is Jiflicnlt to establish any general rule as to damages. The 
Letter course is not to lay down any particulat· rule of damages, Lnt 
to leave the jury at largo to estimati.J tho actual damages aocoJ'tling 
to tho circumstances of each pa1·ticnlar case. Eal'io v. Sawyer, 4 
.J.lfas. 1, H. 

'l'ho scope of a patented invention having been tlcfh•etl, nnd 
tho court having declared that the damages could not cxcectl 
the profits arising fi'Om the usc of tho improvement, a failure to · 
show any such JWofits makes nominal damages alone rccovcmhle. 
Gould's :Mnnuf. Co. v. Cowing, H Blatcltf. 315; 12 Pat. Off: Gaz. 
!H2 ; 3 IJann. d'; .A. Pat. Oas. 75. And it was lteld no compliance 
with the rule thnt tho profits arising f•·om tho usc shall be proven, 
to show that whercnr the particular patented improvement was , 

• 
introduced, other kindred devices could not be snltl. Id./ lllnckv. ; 
.Munson, 14 IJlatclif: 2G5 ; but sec 105 U. S. :=;'):!. 

'Vhcro a patentee fmntlulently leads a party to inft·inge his 
patent, and then brings an action against him, only nominal d:unages 
!Should be given. 'Vashburn t•. Gould, 3 ;..';tory, 12:.!, J3/; 7 L. 
Rep'r, 276 ; 1 West. L. J. 405. 

'Vhcn a pntcnted invention, which is useless in itself, has bccn 
made useful by being combined with something else invented bJ 
another, or has been changed in its operation hy nn invention to 
which tho owner of tho worthless machine had no title or claim, 
the patentee of such worthless machine is not entitled to damages 



• 

• 

• 

350 UNITED S'l'ATES LAWS. 

for tho usc of it, although an injunction will be granted. 
v, Emmett, Baldw. 303, 329. 

• 

• . . ' 

Whitney 

That, where a patent has been surrendered, and a reissue granted, 
no damages can be recovered for any acts of infringement committed 
prior to tho reissue, sec Peck v. Collins, 10:! U. S. 660. 

Upon a reference to ascertain the profits recoverable for infringe
m~nt of a patent for imp1·ovemcnts of devices previously in use, 
the burden is upon the complainant to provo the proportion of 
profits justly ascribable to his invention, autl failing to prove this, 
he is entitled to only nominal damages. Bostock v. Goodrich, 25 

.Feel. Rep'r, 810; 3~ Pat. O.tf: Gaz. 1047. 
. The profits of which the patentee is deprived by the manufac-
ture or usc of the device, only a single clement of which is covered 

· .. by his patent, constitute the measure of damages. Put.mun v. 
Lomax, 10 Biss. 546 ; !l Fed. Rep'r, 4!8. 

-

Each claim of a patent covct·s a complete invention, and is, in 
substance, an inclepcndent patent.. Celluloid 1\Ianuf. Co. v. Zylon
ite Brush &·Comb Co., 27 .Fed. Rep'r, 201. 

• 

'V here there is no evitlencc as to the value of tlte usc of a pat
. cnt, only nominal damages can be allowed. l\Ioffit v. Cavanagh, 

'27 J.i'ed. Rc'p'r, 51 I. 
'l'he measure of damages for infringement is tlJC amount the 

plaintiff would have made, had it not been for defendant's unlaw
ful action. Hobbie v. Smith, 27 .Fed. Rep'1·, 656. 

'Vhere the claims infl'ingcd are unimportant, only nominal 
damages can be allowcu. l\Ioffit v. Cavanagh, 27 Fed. Rep'r, 511. 

233. E.remplary or Punitlve Damages not Allowable. 

'l'he jury are not to awan1 what arc known as exemplary, vin
•lictive, m· puniti vc damages. Scymom· v. McCormick, 16 Jlo1o. 
•!80, 489 ; Whittemore v. Cutter, 1 Gall. 47 8 ; Hall v. 'Wiles, 2 
/Uatd~t: 10-J.; Pitts v. Hall, Id. 220, 2:38; Stimpson v. The 
Hailro:ul~, 1 lJ'(tll. Jr. 16-1, 160. To the contrary, Parkerv. Corbin, 
4 11/cLean, 4!'ll. 

Punitive damages for infringement arc not to be ,·isitcll upon a 
ch•ft<ntlant who is not a willful inft·ingcr, but manufactures under a 
rival patent. Hnerk 11. Imllauescr, 10 Pat. O.tJ: Oaz. 007; !4 
JJlatl'h,l 1 !l ; '2 JJwm. <t: A. Pat. Cas. 452. 

'J'hc qnc:>tiuu of 1bmages is exclusively with the jury, ami if 

-• 
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they are of tho opinion that tho defendant has unlawfully infringed, 
they ought to award plaintiff such sum, as, in their ju4gment, 
founded upon tho evidence, would fully indemnify him for the 
actual damages be bad suffered beyond tho taxable costs. Foote 
v. Silsbee, 1 Blatclif. 445, 450 ; aff'd, 14 IIow. 218. . 

'Vlwrc the defendants entered upon the violation of the plnint
iff's patent, after having boon wamed of the consequences, antl 
went on with their eyes open, disregarding the claims of tho patentee,, 
allll showing a willingness to avail themselves of the profits of his 
discovOI·y, and to deprive him of the fruits of his genius, time and 
expense ; it was lteld, that liberal damages wore warrantable. Ib. 
467. ' 

'Vhen the defendant. purcl1ased the machine in the open market, 
not knowing that it was patented, and abandoned all tho patented 
appliances on being notified of their infringement, it was lteld, that 
tho case was not one for exemplary damages. Emerson v. Simm, 3 
Pat. O.ff. Gaz. 203 ; G Fislt. Pat. Gas. 281. 

In patent cases, <lamages should be compensatory, not vindic
tive. 'l'he object is not punishment, but indemnity. 'l'ho profits 
which tho defendant bas derived should be regarded, and the 
amount of loss which tho plaintiff bas sustainetl should be regarded 
also. Knight v. Gavit, liiir. Pat. Off: Gaz. 135. 

234. 
• 

' . 

Referring to License Fees; Royalties, 
Damages . 

&c., to Fix 

'l'he general rule is that if a vatentee has cstablislJCd a fixed 
}H'ice at which he is accustomed to sell rights to manufactmc under 
l1is patent., the jury may take that license fee as their guide in 
estimating damages against an infringer. Hogg v. Emerson, 1 i 
Ilozo. 58'1, 607 ; Seymour v. l\IcCormick, 16 IIo~o. 480, 488 ; 
McCormick v. Seymour, 3 Blatclif. 200 ; aff'd in part, 10 IIow. 
96 ; Sickles v. Borden, 3 Blatcl1f. .535 ; 'Vooster v. Simonson, 20 
Feel. Rep'r, 316 ; 28 Pat. Off: Gaz. 018 ; May v. Fo~1d d'u Lac 
County, 27 Fed. RPp'1', 601. 

So whe11 it iR difficult to ascertain the profits with exactncsg, a. 
license fcc may be adopted as tho standard of profits. Emigh v. 
Baltimore & 0. R. R. Co., 4 IIug!tes, 271 ; 19 Pat. Off: Gaz. 935 ; 
6 Feel. Rep'r, 283. 

The above rule may be applied in determining tho sum to be 
paid to a. patentee, in a case where the user hau been by consent of 

• 

' 

' 
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the patentee but without any stipulation as to compensation, as 
well as in cases of unqualified infl'ingement ; the reason being even 
stt·onger in such a case. Packet Co. v. Sickles, 19 1Vall. 611. 

'rhe license fee or royalt.y must have become uniform to w:u·
rant making it a measure of recovery against an infringer who has 
not assented to it ; and proof of a single license is not sufficient to 
establish a market price for licenses. 'V cstcott v. Rude, 19 .Feel. 
Rep'r, 830 ; 27 Pttt. 0.0: Gaz. 719. 

Thus, if the patentee has been accustomed to take small fees in 
many cases, in order to get his invention introduced, the jury must 
take that fact into account in making their award. Sickles v. Bor-
den, 3 Blatclif. 535. • 

A transfer of "the sole and exclusive right and monopoly of 
manufacturing" under a patent, by the owners, of tlwit· entire 
interest in the 1mtcnt, to be paid for by a certain royalty, is not the 
estal>lishmcnt of an " ordinary license fcc" within the rule, a111l the 
sum cannot be invoked as a safe critet·ion of damages, unless evi
dence is offered showing that the licensees of the complainants 
wcro deprived of the sale of the number of machines which the 
defendants manufactmed and sold. J,a Baw v. Hawkins, 2 Bann. 
,{'; A. Pat. Cas. 56 I. 

An ag•·cemcnt by a licensee to pay a cm·tain })rice, whether l1e 
usc the enti1·c invention or a part only, is uo ct·itcrion by which to 
estimate the damages fot· an infringement of only one or t\\'o dis
tinct claims in the patent, each of value. 'V estcott v. Hu1lc, ; !l 
Fed. Rep'r, 830; '27 Pat. Ojf'. (-Taz. 719. So the amount of plaiutiff's 
established license fcc cannot be adopted as a measure of damages 
where a part only of the patented invention is used by dcfcllllant. 
Burdsall v. Coolidg!', 03 lJ. S. 64. 

A rescinded contmct for payment of a royalty is noL competeut 
in determining tho measure of damages for an infringement. Dus
scy '!.'. Excclsiot· 1\Ianuf. Co., 1 Fed. Rep'r, G40 ; 1 J.llc Omry, J G 1 ; 

6 Bann. cf; A. Pat. Oas. 135. 

It· bas been held that the award of damages reached by com
parison with the patentee's usual license fcc may be mitigated, it 
the maker of the machine was ignomnt of the existence of the 
patent right, and uid not intend any infringement, although such 
ignorance will not complctuly exonerate from damages. llogg v. 
Emerson, 11 Ilow. 587, G07 • 
. · If there is not an established, uniform license fee, the plaintiff 

must produce general evidence of actual damages sustaincu ; such 

• 
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as proof of the utility and advantage of the invention over tl1e old 
modes or devices tlmt. had been used for wo1·king out similar results / 
(Suffolk Co. v. Hayden, 3 Wall. 315) ; and. if the proofs show that ! 
the s:mie results were produced by other methods in common use, 
nominal damages only are recoverable. Black v. Thorne, 111 U. 
8. 122. 

Occasional contr,wts of license cannot be considerc<l a meas:tre 
of damages. Greenleaf v. Yale Lock Manu f. Co., 1 '1 Blatc/1f, 253 ; 
17 Pat. O.ft: ·Gaz. 625 ; 4 Bann. d:: A. Pat. Gas. 583. 

235. Damages Awm·ded in l?eculiar Cases. 

\Vhen the language used by the judge in instmctions to the 
jury was " exemplary damages," and open to be construed bcyou<l 
this rule, but the jury appeared not to have gone beyond the actual 
injury sustained, it was hel<l, that the verdict shouhl not he dis· 
turbcd. Taylor v. Carpenter, 2 Woodb. <f: M. 1 ; 10 L. Rep'r, 
35. 

\Vhere the case admitted of only general evidence on the part . 
' 

of the plaintiff, and the defendants offered no proof on the question 1 

of damages, it was lteltl, that the jury were warranted in exercising 
a liberal discretion. The defendants should have shown the amount 
of their sales, if necessary to prevent an excessive award. St<i
I>hens v. Felt, 2 Blatclif. 37. 

'When the invention was one of improvements in a pump only, 
numerous parts of which were in general usc prior to the patent, 
an<l where plaintiff fails to show that the profits or damages arose 
from the improvement as distinguished from the entire machine, 
nominal damages only can be recovered. Gould's Manuf. Co. v. 
Cowing, 12 Blatclif. 243; 8 Pat. Off. Gaz. 27'1; but see 105 U. S. 
253. 

The distinction in respect to the measure of damages between a 
patent which covers an entire machine, and one for i:mprovement 
on a maclline, stated. Seymour 'IJ. 1\IcCormick, 16 Ho1o. 480, 
491 ; Tuttle v. Gaylord, 28 Fed. Rep'r, 97. 

The patentee of a hotel register book is entitled to recover, as 
damages, not only the profit he :might have made upon the book if 
he had sold it, but what he might have obtained from those who 
advertised in it. Hawes v. \Vashhurne, 5 Pat. Off. Gaz. 491. 

In an action for damages for the infringement of a patent of a 
water-wheel, one-folll'th of the proceeds being estimated as the 

' 
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profits· of tho mill, tho damages were assessed at.· that amount. 
Parker.v •. Tiamker, 6 JJ.lcLean, 631. . 

If the defendants used othet· .· improv~ments with tho patented 
.'device which enhanced their value, they shonlu have a correspond
/ ing reduction. The burden rests upo!J the .<lefen~ant to shqw the 
' value of such improvements. l\Iul(ot·tl v. Pearce, 14 Blatclif. 141, 

• 

'l'hey will also be allowed to ucduct royalty paid for il;llprovc-
• 

mont and cost of introducing the improvement. .American Nicol-
• 

son Pavement Co. v. Elizabeth, 6 Pat. Ojf: Gaz. 164. 
\Vheu the patented device is disLinguislmble as an improved 

article of manufacture from that which is open to the public, the 
damag_es are not limited to the advantages derixctl by defendant in 
using improved article over that open to tl1e puhlic. Mulford v. 
l'cat·ce, 14 Blatcllj: 141. · · 

\Vhere a part owner of a patent sues a co-owner for. using an 
infringing device, the recovery, if any, will bo•in -proportion to their 
respective interests. IIening v. Gas Consumers' Assoc., 9 Fed. 
Rep'r, 556 ; 3 Me Crw·y, 206 ; 21 Pat. O.f]': Gaz. 203. · 

In what eases jury may consider costs in fixing damages, see 
Day v. '\Voodworth, 13 How. 363. 

Principle on which damages should be 'computed where the 
injury caused by the infringement consists in compelling patentee 
to reduce his price. Sec Fitch v. Bragg, 16 Fed. Rep'1'1 243; 21 
Blatclif. 302 ; Stephens v. Felt, 2 Blatclij: 3'7 ; Yale Mannf. Co. v, 
Sargeant, 7 Sup. Ct. Rep'1·, 934. 

The m~asnre of damages for the infringement of patents,. deter
mined, in view of particular facts. Bncrk v. Imhaeuser, 10 Pat. 
Off: Gaz. 907 ; 14 Elate/if. 19 ; 2 Bmm. &; A. Pat. Cas. 452 ; 
Cowing t•. Ramsey, 8 Blatclif. 36 ; McKeever v. United States, 14 
Ct. of Cl. 396 ; 23 Pat. Off: Gaz. 1525. 

• 

In a suit for infringement of a pa.trmt for a maehine, the infringe-
ment was limited to eighteen mon.ths as to fotir machinc<J, and to 

• 

tht·ec years as to two machines; and. the damages therefor were 
assessed by tho master nt the rate per machine of. a sum which bo 
found to be the fixed royalty for the term of the patent, the patentee 
having made his patent available excln<Jively by the sale of lice~li>Cs 
for its usc at such fixed stun. It was lwld, that this rule of damages 
was, under the cii·cumstances, properly applied ; the infringement 
by the defendants having been deliberate, and their usc of the 
invention, considering the nature of it antl the business to which it 

• 

was appli<>d, having been extensive and 'protracted, Stutz v. Arm-
strong, 25 Fed. Rep'1·, 14 7. 

• 

• 

• 

• 

• 

• 

• 

• 
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236. Trebling the Damages. • • 

• 
• 

• • 

The proper course is for. tho jury to fiD<l the actual d:-~ma•Ye:; 
0, 

sustained .by the pa~cntee by .th~ infringement, and it is discretion· 
ary with the court, in ,·iew of ~he circumstances of the case, to 
render judgment for any sum not exceeding three times the amount 
of the verdict. 'Vilbur v. Beecher, 2 Blatclif. 132, 143 ; Conover 
v. Dohrman, 3 Fish. Pat. Cas. 382 ; Judson v. Bradford, 10 Pat. 

• • 

O,ff: Gaz. 171 ; 3 Bann·. cf: A.· Pat. Cas. 53!) ; Stephens ·v. Felt, 
2 Blatclif. 37 ; Guyon v. Sorrell, 1 Blatchj: 244 ; Hall v. Wiles, 2 
Icl. 194 ; Parker v. Hulme, 1 Pislt. Pat. Cas. 44, 56, 'l'o nearly 
same effect, Seymour v. 1\IcCormiek, 16 IIow. 480 ; Liviugstoi1 v. 
Wood worth, 15 Jimv. 546 ; Saunders v. Logan, 2 Fish. Pat. Cas. 
167 ; !) .Am .. L. Reg. 475 ; 2 Pittsb. 241. . 

• 

'l'ho actual damages· are, as a general rnle, all that can be 
reasonably claimed for an infringement, though cases. may· arise 
where the circumstances are aggravated, and such as to repel alto
gether the bona fides of the infringement, in which tho power to 
increase the ''erdict should be exercised. Each case must depell(l 
upon its own circumstances. Guyon v. Serrell, I Blateltj: 244 ; 
Peek v. Frame, !) Blatehf. 1 !l4 ; 5 Ji'islt. Pat, Cas. 113. See, -al~o, 
Russell.v. Place, Id. 134, 'l'hcy may be increast'd notwithstalll1ing 

• 

' })laintiff, by reason of delay in filing a disclaimer, cannot recovet· . 
costs. Guyon v. Scrrell, 1 Blatclif. 244. 

Previous to the net of 1836, the courts were compelled to treble 
the damages. Since that act they are not compelled to do so, but 
may increase them or not, at their discretion, within the threefold 
limit. In the exercise of that discretion, the court will not increase 
them if, in their opinion, the jury have already exccetlml their . ' 

proper measure (~timpson v. R~ilroads, 1 ·wall. Jr. 164 ; sec, also, 
Allen v. Bltmt, 2 Woodb. &'1 J.1I. 121) ; or where no special reasons 

• 

are shown, such as malice, insufficiency of the verdict, or the like, 
for trebling (Sclnmrzel v. Holensbade, 2 Bond, 29 ; 3 Fish. Pat. 
Cas.. 116) ; or when the action· was brought after the 'expiration 
of the JHJ.tent, and is prosecuted merely to collect damages (.pell 
v. 1\IcCullough, 1 Bo1ul, 1 !l4; 1 Fislt. Pat. Cas. 38!l) ; ·or in favor of 

• 

· a mere assignee of the right of action. Schwarze! v. Holensbarle, 
2 Boncl, ~9 ; 3 Fish. Pat. Cas. 116. . 

The power bas been granted chiefly 'for the pm'}>ose of empower-\ 
ing the courts to remunerate parties driven to litigation to .sristain l 

' 
• 

• • 
• 

• 
• 

• 

• 

' 
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their patents, by wanton and persistent infringement. Brodie v, 
Ophir Silver :Mining Co., 5 Sawyer, 608 ; 4 Fish. Pat. Gas. 137, 

'l'he Federal courts sitting in equity had no powm·, under the 
act of July 4, 1836, § 14, to treble the dam:tg(~S found by them for 
violating a patent right, as they might do when si~ting at law, and 
on a verdict au d judgment. Livingston v. Jones, 3 1Vall. Jr. ::!30 ; 

2 .Pislt. Pat. Gas. 207. 
That the power of "trebling," as confel'fed by Rf:v. Stat, 

§§ 41 Hl, 4121, does not extend to profits, but is limited to damages, 
see Campbell v. James, 5 Bann. d'; A. Pat. Gas. 630 ; rev'd on 
other points, 104 (f. S. 356. But under Rev. Stat. § 4919, whero 
it appeared, in a suit in equity. for infringemeut of a patent, that 
the defendant's profits derived from the usc of the plaintiff's inven
tion, did not amount to as much as the plaintiff's damages 
m·ising from the infringement, it was lteld that the court 
might adu to the amount of such profits, a sum sufficient to mako 
the amount decreed equal to the plaintiff's damages. Simpson v. 
Davis, 22 Blatclif. 113; 22 Ji'e.d. Rep'r, 444 ; Willimantic v. Clark 
Co., 27 J.i'ed. Rep'r, 865. 

237. IUgld to recove1· Profits. 

Another mode of ascertaining the damages is by inquiring what 
• 

/ vrofits the infringer has realized from his unlawful usc of tho 
' 

invention. In this class of cases, the plaintiff's measure of damages 
is the amount' of profits actually received by the defendant from 
the sales complained of. Lowell v. Lewis, I jJfas. 182 ; 'Vilbur ·v. 
Beecher, 2 Blatclif. 132, 143. S. P., Hall v. 'Viles, J.d. 194; Pitts 
v. Hall, Id. 22!l, 239. 

In an action on the case fot· an infringement, it is erroneous to 
instruct the jury that the true rule in regard to damages is the 
profits made by the defendant by the infringement. The true rule 
is, what the Illaintiff has lost, and not what the defemlant bas 
gained. Cowing v. Rumsey, 4 J.i'isl~. Pat. Gas. 275. 

Where a patentee claims as damages a loss of profits caused by 
a loss of sales, resulting from au infringement, he must establish, 
by satisfactory evidence, that be would have sold more of the 
pateutcd articles than he did sell, if the infringing articles had not 
been sold, and what profit he would have made on them, and what 
part of such profit is to be assigned to the invention patented. 
Such evidence must not be conjecture and speculation. Ingersoll 

• 
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v. Musgrove, 14 Blatclif. 541 ; 13 Pat. Oft: Gaz. 966; 3 Bann. &; 
...1 • .Pat. Cas. 304. 

' 
\ 
J 
' ' I 

Tho measure of damages for infringement of a patent is the 
profits that the plaintiffs would have made on the sales of the 
patented article had they supplied tho customers to whom tho 
defendants sold such article. In estimat!r!g the amount of such 
profits tho cost of manufacture and sale should be deductec1, and on 
sales of a large amount, clerk-hire, storage, freight, &c., should be ' 
considered as part of such cost. Zane v. Peck, 23 Pat. OJ!: Gaz. · 
191. 

' 

'fhe measure of damages for an infringement, where the defend
ant sold articles similar to those patented, at a loss, was held to bo 
the profits the plaintiff would have made on the trade he would have 
haLl, and not on the amount of sales made by the defendant ; since 
it was to be inferred that the plaintiff at his price would not have 
sold as many as the defcmlant did at ltis. Hall v. Stern, 20 Fed. 
Rcp'r, 788. 

Should a party invent a machine having no value alone, and unsal
able, and then use, in connection with hi8 machine, the invention of 
:\Uotlter, which gives to the former a market value, the measure 
of damages is not tho entire amount of profit, hut the profit : 
derived from the connection. 'Vhitney v. l\Iowry, 4 J/ish. Pat • . ' 

' 
Cas. 141 ; rev'd on other points, 14 1Vall. 620. ' 

·whore the patent is for an improvement, the patentee is not· 
entitled to ali the profits that accrued in the manufacture of the 
whole article, but merely to the profits which were realized as the 
consequence of the improper use of the improvement. Littlefield 
v. Perry, 21 lJ'Ctll. 205 ; 7 Pat. O.ft: Gaz. !Hl4 ; Ingels v. l\Iast, 1 
]ilippin, 424 ; 2 Bann. & A. Pat. Uas. 24 ; Gould's 1\Ianuf. Co. v. 
Cowing, 12 Blatclif. 243 ; 8 Pat. Qfj: Gaz. 277 ; 1 Bann. <{';A. Pat. 
Cas. 375; Gouh1'8 1\Ianuf. Co. v. Cowing, 14 Blatclif. 315; 12 Pat. 
O.ft: Gaz. 942 ; 3 Bann. cf; A. Pat. Cas. 75 ; Black v. 1\Iunson, 14 
Blatclif. 265; 2 Bann. & A. Pat. Cas. 623; Vaughan v. Cent. Pac. 
R. R. Uo., 4 Saw. 280; 3 Bann. d': A. Pat. Cas. 27 ; Star S. C. Co. 
v. Crossman, 4 Bann. d': A. Pat. Cas. 566; 1\Iaier v. Brown, 17 Fed. 
Rep'r, 736. See l\Innuf. Co. v. Cowing, 105 U. S. 253. 

On an injunction bill to restrain the infringement of a patent, 
where there is no dispute as to the title, the circuit court has juris
diction, under the act of 1836, § 17 (5 Stat. 124), to refer the case 
to a master to take an account of tho profits of which the plaintiff 
has been deprived by 1·eason of the infringement. 'fhe defendant 

• 
• 
• 
• 
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is regarded as having been in the usc and enjoyment of th~ Jlrop 
erty of the patentee, and as being bound in equity to account for 
t.he profits. Allen v. Blunt, 1 Blatclif. 480 ; 8 N. :r: Leg. Obs. 105 

An infringm· of a patent is, in equity, a trustee of the patentee, 
of the gains derived by him from the infringement. '\V etlwl'ill v. 
New Jersey Zinc Co., 1 Bann. c& A. Pat. Gas. 485, 

A pat'ty who has earned profits by the infringement of a pateut 
is chargeable as tl'tlstcc for the usc of the real owner. Vaughan ·IJ, 
East Tennessee, Vh·ginia, &c. R. R. Co., 11 Pat. O.f!: Gaz. 798 ; 1 
Flippin, 621 ; 2 Bann. c& A. Pat. Cas. 537. 

There is no right of action recognized, to recover profits for 
infringing a patent, founded on the theory that such profits should 
be tre:~ted as trust funds, and the infringer considereu as a trustee 
de son tcwt. 'l'hc act of inf1·ingement is but a simple taking and 
using :mothm·'s property, without authority, for one's owP ath·an
tagn; and this, of itself, docs not confer equity jurisdiction. Sayles 
v. B.ichmond, Fredl'ricksburgh, &c. R. R. Co., 3 Ilug!tcs, 172 ; 25 
Int. Ren. Rec. 200 ; 16 Pat. O,tf: (}a:~. 43 ; 7 Rep'r, 743 ; 4 Bww. 
c& A. Pat. Cas. 230, 

'l'hc profits recoverable in equity by tho owner of a patentc<l 
invention from an infringer are such only as result directly :uul 

• • 

immediately from the infringement. Remote and conting••nt 
profits arc not recoverable. 'Vhere the defendants in a suit in 
equity, by their usc of the complainant's patcntecl process of pre· 
serving fish, wm·e en;~blcd to withdraw fish from the market and 
thus obtain a higlwr price for their unpreserved fish than tlwy 
would otherwise l1avc received, it was lwlcl, that the })J'Ofits resulting 
from such increasccl price were too remote and indirect to lJe 
charged against the defendants as profits realizccl fl'Om tlwir 
infl'ingcment. Piper v. Brown, 1 IIolmes, l!lG ; 6 Fish. Pat. Cas. 
240. 

'Vh~re a patentee is entitled to profits, he is entitled to any 
profit the infl'iuger lws made by the unlicensed use '.Jf the 
contrh·ance included in the monopoly, and of that alone, without 
regard to profit or loss on the whole structure or machine of which 
such mecltanism forms a part, and without rer.oupmcnt for losses 
on other in f1·inging meclia11isms made or sold. Graham 'IJ. Mason, 
1 IIolme.v, 88 ; 5 Fi8lt, Pat. Cas. 2!10 ; 1 Pat. O,f!: Gaz. uoo. 
Compnt·e Calkins v. Bertrand, 8 Fed. Pep'r, 755; Putnam v. 
Lomax, 0 Fed. Rep'r, H8 ; 10 Biss, 5·10; 23 Wall. 261. 

'Vhere the infringer has made a profit on one fraction of the 
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mechanisms made and sold, but has met with losses on a brger 
fmction, so that a correct account of the whole O}leration wonld 

• 
show a loss on the total manufacture, the patentee is entitled to tho 
profits made on a bill counting generally against the infringer, 
without offset or deduction for losses malle in the manufacture aJl(l 
sale of other infringing mechanism. Graham v. l\fason, sup1·a. 

'Vhero the patented invention cousiHtcd of a "bridle-motion" 
attachment for looms, held, that the complainants bad no right 
to any portion of the profits which the defendants made upon the 
looms to which tho infringing mechanism was attached. lb. 

'Vherc some of the infl'inging meclmnit~ms made and ~old by 
the defendant in a suit in equity on a pat(•nt., were m:1.de aft.cr a 
pattern of his own, differing from the complainant's in form, which 
W!lS elaimed to increase the value, and lessen the cost of manufac
ture of the mechanism, ltelcl, that the complainants wore entitled 
to recover all the profits on all the articles sold, including those 
made according to tho dcfeml:mt's own pattern. lb. 

And where an infringer solJ parts of infringing mechanisms 
to repair and restore such meclJm1isms previously sold by him,.
lteld, that the complainants were entitled in equity to recover tho 
profits made on the sales of Hnch partt~, as well as on the sales of tho 
original mechanism. Ib. 

In cases in which gains and profits alone are to be awrm1Pd, 
when tho <lefcn<lrmt bas used the infl'inging machine so unskillfully,. 
or in a manner so unlmsincss·likc, that he has made no profit, t.he 

complainant can recover none. But the defendant cannot prcjm1icc 
complainant's right to recover, by applying the gains arising from the 
use of an infringing machine, to make up losses on other branches 
of his business. Conover v. 1\lcrs, 11 Bla.telif. 1 U7 ; G Fish. Pat. 
Cas. 500. 

An infl'inger is liaulc for profits although he might have 
employed some other contrivance than tho one used to quite the 
same profit. Burdett v. Estey, 3 l?ed. Rep'r, 5GG ; 19 Blatcltj: l. 

No Jlrofits will he decreed on accounting for infringement where 
none have accrued; but in proper cases damages may be had under 
Hcv. Stat. § 4021. Ib. 

'l'he rule, that the profits which a plaintiil', who bas maile antl 
patented an impro\·cmcnt upon an existing machine or manufactnrl', 
i,; to recover, must be those only which can bo proved to have 
resulted f1·om his own particular improvement upon the existing 
ma':!hinc or manufacture, and that tho bunlcn of proof of such 

' ' 
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profits is upon liim, stated and applied. Star Salt Caster Co. v. 
Crossman, 4 Bann. dJ .A. Pat. Cas. 566. See, also, Garretson v. 
Clark, 15 Blatcl1f. 70 ; H Pat. 0.11: Gaz. 485 ; 4 Bann. & A. Pat, 
Cas. 536 ; also HJ Pat. OJ!: Gaz. 806.; 4 Bann. <f: A. Pat. Cas. 
536; Kirby v. Armstrong, 5 Fed. Rep'r, SOl; 10 .Hiss. 135; 19 
Pat. O.tt: Gaz. 661 ; CalJ..ins v. Bertrand, 8 Ferl, Rep'r, 755 ; 10 
Biss. 445 ; ·willimantic Thread Co. v. Clark '!'bread Co., 27 Fed. 
Rep'r, 865. 

In cases of willful infringement, respontlents ought to be held to 
the most rigid accountability, and no intendment ought to be mado 
in their favor founded upon the alleged inconclusiveness of the 
complainant's proof of loss. Such proof ought to bo interpreted 
most liberally in favor of comJJlainants, within the limit of an 
approximately accurate ascertainment of their damages. mgelow 
Carpet Co. v. Dobson, 10 Peel. Rep'r, 385; 13 Rep'r, 205. 

·where a patentee is himself the infringer of rights mHler the 
patent which he has assignetl, equity looks lllJon him as a trustee 
faithless to his trust ; the violator of rights wl1ich lw was bound to 
protect. It wili accordingly cltargc him fo1· all profits impropC'rly 
made, as well for profits on original patents, the subject of original 
bill, as for profits matlc on reissues outainetl pendente lite, :tTI(l the 
subject of a SUllplemental lJill. Littlefield v. Perry, 21 lr'all. 205, 

No stipulations between a patentee and his assignee, as to 
royalty to be charged, can prevent the latter from recovering from 
an infringer the whole protits realized by reason of the infringe
ment. Elizabeth v. Pavement Co., 07 U. S. l 20. 

·where it appears that some of the defendants have not been 
jointly concerned in the infringement for the whole time covered 
by tlH• account, the several liability of all must be apportioned in 
xuaking up tlw denree. Tatham v. I.owber, 4 BlatcV: 80. 

In a suit against three defendants, it is proper to award against 
all three the profits made hy them jointly, while partnm·s, and 
agrdust two of them tlw profits they made after their partnership 
with the third defendant was dissolved, and while they were using 
the patented invention in conjunction with a fourth person, not a 
defendant. Herring t'. Gage, 15 Blatc!l,j: 124 ; a Bmm. ,(! A. Pat. 
Cas. 306. 

'Vherc the thing patented was matlo in one tlistrict and used in 
another, and the bill }H'ays for profits from both makinJ:, and 
using and for an injunction, plaintiff may recover profits resulting 
from either making or using within the jurisdiction of tho court, 

• 
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and obtain :m injunction against making, using and vending within 
the same. J .. ocomotivc Engine Safety 'l'l'Uck Co. v. Erio Uy. Co., 
(} Fish. Pat. Cas. 18';; 10 Blatehj: 21>2 ; 3 Pat. Off: Gaz. 93. 

Since Rev. Stat. § 4921, a comt of equity lms power. in ·a suit 
for infringement., to award damages for such loss as complainant 
lm:'l snl:ltaincd, in :ultlition to the profits he has lost. Bnt profits 
continue to be proper measure of damages in equity, except wlwro 
the iujm·y is greater tl1an the aggt·egatc of what was made by 
defendant. Willimantic Thread Co. v. Clark Thread Co., 27 Fed. 
Rep'r, 8U5. 

238. How Profits are Asccriainecl or Estimated. 

The damages rccovem1,Ie upon a bill in equity for an infringe· 
mcnt, do not extend to tlw entire profit!! realizeu hy the il1fringe1' ; 
wlJCther the patent is for a machine or a process of mmmfactmc. 
The qncHtion is as to the advantage derived by tho infringer by 
his act. Such au vantage is the measure of profit to be accounted 
for. 1\Iowry v. 'Vhitney, 14 lVall. G20 ; Cawoml Patent, !.H V. B. 
095. S. P., Knox v. Great 'Vestern Quicksilver l\Iin. Co., 7 Rep'1·, 
:125 ; 14 Pat. Ojj': Gaz. 897 ; 4 Bww. & A. Pat. Cas. 25 ; li 

Sawyer, 430. . 
If the patentee does not sell rights to others, but uses his inven- .. 

tion exclusively him!lclf, aml furnishes the products to the commun
ity himself out of his own manufactory, the profits of sales may· 
become the criterion of the actual damages of the patentee. Sey
moUI· v. McCormick, 16 Ilo!o. 480, 490 ; rev'g 2 Blatclif. 240 ; sec 
Scymottr v. :McCot·mick, 1 {) Ilo1o. 1>6 ; aff'g 3 Blatc!lf. 200, 225. 

The measure is, tho difference between cost of manufacture antl' 
price upon sale ; aml a controlling consideration is that the wrong- ) 
door shall not reap an advantage from his wrong. American :S. · 
Co. v. Emerson, 8 Fed. Rtp'r, SOG. 

·where tho pro!its made by a defendant from the unlawful usc 
of a patentetl invention amount to more than the license fees f01· 
such usc would amount to, the plaintiff, although <>xurcising his 
monopoly by the granting of licenses, is entitled to recover such 
profits on an accounting for profits, awl is not limitetl to sueh 
license fees. 'Voostcr v. 'l'aylor, 14 Blatcltf. 403 ; 3 Bann. & A. 
Pat. Gas. 241. 

Wbel'C the infringement shown is of the invention as an entirety ; 

• 
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as, where not merely tlw new parts in a combination of nciV and 
old, but tho entire combination wus used, tho whole profits of 
infringer's sales arc profits of infringement. Hngglcs v. Eddy, 2 
Bmm. <0 A. Pat. Ca.~. 627; 12 Pat. Ojj: liaz. 710. 

·where tlw enti1·c value of the whole machine as a maa·ketable 
article is properly aud legally attl'ihutahlo to the patented features, 
tho profits may be estimated hy sllowing the profits derived from 
makiug aml selliug tho article containing tl:o patentcll features, 
aml the profits realized from tho manul'acttu·e and sale of other 
fol'ms of the s:unr article not embodying tho same features. Gru·· 
rctson v. Clark, I 0 Pat. q!f: Gaz. 800 ; 4 Bann. <0 A. Pat. Cas. 
530. 

\Vhcre tl1e infl'iugetl patent is for an art, a fail· measure of tho 
infringt•r's actual profits is tho saving in cost of production by tho 
usc of tho appropl'iatc invention, over tho cost of production by 
cognate means, used and availabk. 'Yotherill v. New Jcrs<>y Zinc 
Co., 1 Bann. dj A. Pat. Cas. 4:l5. Comp:uo l\Itmson v. New 
York, 16 Fed. Rep'r, 500 ; 16 Rcp'r, 90. 

'Vhcn a !latent covers but OIIC of many fcatm·es of a machine, 
the gains on tl1o whole machine cannot be reckoncu as damages for 
infringement thereof, hut only the gains arising from the usc of tho 
special device or el<>ment claimed by such !"latent. 'l'he hnrdcm of 
proof is upon tho complainant to separate or apportion. the defend
ant's profits and complainant's damages between the features 
infringed and not infringed, anu such evidence must be reliable 
an!l tangible, not conjectural or speculative; or he must show by 
equally reliable and satisfactory evidence tl1at the }Jrofits am1 dam· 
ages are to be calculated on tho whole machine for the reason that 
tho entire value of the whole machine as a marketable at'ticle is 
lH'operly and legally attributable to the patentable features. C.ll· 
kins v. Bertrand, 8 Feel. Rep'r, 755 ; 10 Bias. 445, 

'J'hc general principle is that a patentee is limitecl in his recov
ery of damages for infringement to such profits as may be properly 
appo1·tioned to tho usc of his improvement. lie can only recover 
profits upon tho entiJ·e article when such article is wholly his own 
invention, or when its cnth·o value is properly and legally attributa
ble to tho patented featur<>. 'l'hus, if one discovers a new compo· 
~;ition of matter, such as gun-cotton, nitro-glycerine, or vulcanizeu 
l'nhb~•·, or invents some now machine, such as tho telephone, or 
::;orne now :ll'ticlo of man nfacture, ~uch as barbed wire, or a nm\' 
pavement, he is entitled to damages arising from the manufacture 

• 
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and sale of the entire article. But if his invention be limited to 
some particular part of a laJ•go machine, Buch as the cut·off of an 
engine, tho axle of a wagon, or tho scat upon a mowing-machine, 
it is equally clear that his l'Ccovot·y must be limited to Buch profits 
as arise fl'Om tho manufacture and 11alo of the patented feature. 
His damages, too, must be proved, and not left to conjecture ; and 
tho fact that it is impossible to separate the profits arising from 
the improvement fl'Om those incident. to tho m:mufacturo of tho 
whole machin<', is an insuflicient reason for awarding tho plaintiff 
more than be is justly entitled to rccoi ve. In case he is unable to 
provl.l huw much of the entire profit upon tho machine is due to 
his patent, he can recover only nominal charges. 1\[aicr v. Brown, 
17 Pc<l. Rcp'r, 736; 10 Blss. 540; 16 Rep'r, 585; Fitch v. Bragg, 
lll Pcd. Rt'p'r, 243 ; 2l Blatcltj: ao2. 

In ~l'timating profits made by the infringer, the Having to him 
by tho usc of tho patented macitin<', comparison must be made 
l1ctwccn tho use of tho pat£>nted invention, anti the usc of what was 
known and open to tho public before the date of the patent, uot 
with subsequent appliances. 'l'urrell v. Illinois Central Uy. Co., 20 
Fed. Rt'P'r, IH2; Kt!OX v. Great 'Vcstcrn Quicksilver .Mining 
Co., 14- Pat. Ojf: Gaz. 81l7; 7 Rep'r, 325 ; 4 Bmm. &; A. Pat. 
(}as. 25. 

In estimating the profits realized ft·om infringement of a patent, 
<'C"11pcnsation is not allowed the infringer for his time antl labor. . 
Piper ·v. Brown, 1 IIulmcs, lll6; 6 Fish. Pat. Gas. 240. 

An allowance to tlHJ respondents of charges for extra work and 
materials upon condition of their assignment of tho charges to tho 
complainant will, if the arrangement is an equitable one, be con
tirmcu by tho court. Brady a. Atlantic \Yorks, 15 Pat. Off. Gaz. 
905 ; 3 Bann. ill A. Pat. Gas. 577. 

'l'hc profits for whic:1 an infringer is chargeable arc to bo com
pnted, for a machine, by dedncting from the articles made all tho 
clements of costs in their pro<lnction. 'froy Iron, &c. Factory v. 
Coming, 6 Blatc!lj: 328 ; ::J Fislt. Pat. Gas. 407. 

In an accounting for profits, tho defendant cannot bo credited 
with a sum of money as a salary earned by, and paid to himself, 
while engaged in the business which earned the profits. Williams 
v. Leonard, 9 Blatcllj: 4 76 ; 5 Pish. Pat. Cas. 881. 

Interest on tlJC cost of :\ device, and the cost of power, arc to 
be allowed as delluctions from JH'ofits, only when it is shown they 
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have been paid or incurred as ilt•bts. Herring v. Gage, 15 Rlatcltj. 
124; 3 Rrmn. &'; A. }'at. Cas. 3!lG. • 

In what cases the defendant is accountable only for what pro· 
fits he actually made, not for what, by diligence and skill, he might 
have received, sec Livingston v. \Voodworth, 15 Hoto. 546, 
Dean v . .Mason, 20 IIow. 198 ; Brady v. Atlantic \Vorks, J 5 Pat. 
Ojf: Gaz. 9G5 ; 3 Bwm. d; A. Pat. Cas. 577. · 

\Vherc the defendants arc manufacturing under a patent which, 
although an inf1·ingcment of the complainant's patent, contains 
valuable irup1·ovements upon it, and for which the defendants pay 
a royalty, the amount of the royalty paid by them is a propt•r 
item to be deducted from the aggregate amount of profits realized 
by them.. 'l'hc fact that the defendants have not actually paid the 
license fcc to the owner of the subsequent patent does not change 
the rule, when it is shown that they arc liable for the amount of 
such royalty. La Baw v. Hawkins, 2 Rann. J; A. Pat. Cas . .161. 

'l'here cannot be any rule for estimating profits which will 
apply equally to all cases. The mode of estimating profits must 
dcpemlupon the peculiar natnrc of the monopoly granted. l\Ia~on 

v. Graham, 5 Ji'islt. ~90 ; 1 IIolmes, 88 ; 1 Pat. Q/1: Gaz. GOS ; 

reversed on other points, 7 Pat. Off. Gaz. 833 ; 23 Wall. 2\il, 

239. ·r-vhat Awards of Profits hare been made under 
Special Circumstances. 

A question of infringement l1ad brr.:n settled in favor of plaint· 
iffs, and reference made to a master to report the amount of dam
ages sustained by plaintiffs for tlJC usc by defendants of their 
invention. The master in his report based his opinion ll}JOn the 
productive capacity of the machines employed. It waslteld, that tho 
calculation should have been made on the actual production of such 
machines of the article manufactured. \Vebster v. N cw Brtll13· 

• 

wick Carpet Co., 9 Pat. O.tl: Gaz. 203; 2. Rann. &';A. Pat. Cas. G7. 
\Vhere the snit was for infl'inging patents for certain improve· 

ments in coal stoves (coal ~;tovcs generally and various improve· 
ments on them l1aving been long known), and decretal orJcr 
directed account of all the profits which the defendants have 

• 

received from the manufactnre, usc, or sale "of stoves, &c., 
embracing the improvements desel'ibcd in and covered by the saicl 
letters patent and the reissues thereof, or any of them,'· it was 
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ltcl<l, that the order was too broad. 'l'he true question is, " \Vbat 
advantage did the defendant derive from using the cumj>lainant's 
invention over what he had in using other processes then open to 
the public, and adequate to enable him to obtain an equally bene
ficial result?"· And the fl'llits of that advantage are his profits, 
and to be accounted for. Littlefield v. Perry, 21 lVaU. 205. 

The ddcndants, ventlot•s of organs generally, and selling, some
times organs having a patentccl invention consisting of a combina
tion of what was called a "tremolo attachment" with the organ, 
and sometimes organs without the attachment, were decreed guilty, 
in their sales of organs with the attachment, of infl'inging the com
plainant's patent. It was held, that in a1:1eertainment of pt·ofits made 
by them ft·om the sales of the organs with the tremolo attachment, 
it wa::1 proper to let them prove the general expenses of their 
business in effecting sales of organs generally, and deduct :1 mtable 
proportion from the profits made by the tremolo attachment. The 
'l't·cmolo Patent, 23 lVctll. 518; aff'g !l Blatclif. 385, 550; 5 Fish. 
Pat. Cas. 310, 537. 

An order in a Guit in equity, requiring the defendant to file a 

• 

• 

monthly account, on oath, of all "iron safes hereafter manufactured 
and sold by him," will be sufficiently complied with, by giving their 
number and inside dimensions, without stating the prices at whid1 
sold, or the names of the purchasers. It is sufficient to describe the 
articles in the account, so tl1at persons in the trade can determine . 
the value or price of them in the market, with a view to the amount 
of pt·ofits. Wilder v. Gayler, 1 Blatclif. 511. 

'l'he proper principles on which }>rofits at·e to l>c computcll 
against an infringer, cxplainetl, where the }><\tent inft·inged was for 
an improved kind of fuel, and the master proceeded on the princi. 
pic of charging as profits the value of the wood which, but for the 
use of the patented fuel, defendant must have burned. Black v. 
Thorne, 12 Blatclif. 20; 7 Pat. O.ff: Gaz. 1 'iG ; 1 Bann. J; A. Pat. 
Ca.~. 155. 

Proper mode of computing profits determined, in a case whcru 
the master allowed the plaintiff for each article sold by defendant, 
the plaintiff's selling price, less cost and commission for making 
!lalcs; and this was lteld erroneous because there was no proof that 
all who bought from defendant would have bought from plaintiff. 
Buerk v. Imhaeuscr, 14 Blatclif. 19; 10 Pat. Off. Gaz. 907; 2 Bann. 
& A. Pat. Gaz. 452. 

'fhe proper mode of ascertaining the profits malic by an infringer 

• 
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explainea ; and ltelcl, that in tho particular case the proper in'}niry 
wa~, not what saving thu tlefemlant had made by using the patented 
device, over the saving which he might have made if he bad used 
any or all of various other devices, but what saving he had made 
directly by using the patentocl device. Herring v. Gage, 15 
Blatchf. 124 ; 3 Bann. &'; A. Pat. Gas. 300. 

An interlocutm·y decree directing an account of the gains, 
savings ancl advantages due to tho infringement of a patent, in 
addition to tho prqjits, and awarcling costs, was held proper. Cobum 
v. Schroeder, 8 Feel. Rep'1·, 521 ; 19 Blatclif. 403; 20 Pat. Ojf: 
Gaz. 1085 ; 12 .Rep'r, 380. 

In a former action against the maker of tlw infringing macl1ine, 
there was a stipulation "that the amount of recovery to be adjudged 
against the defe'ld:mts in case of a decree for complainant shall bo 
fixed and determined upon the evidence in the case submitted at 

· final hearing, and both parties request the court, in case of a decia
, ion against tho defendant, to fix, as the amount of recovery, such 
amount of damages as is proved by such testimony." It W:ll:l !tclcl, 

1. 'l'ho court, hy giving nominal damages in the absence of 
proof, did not thereby adjudge in that case that one dolla1· was tho 
value of tho invention . 

2. The amount of damages to lm rcc()vered against the use1· of 
the infringing machine was the profit which the plaintiff ordinarily 
receivetl on the sale of a machine of the same size, using the patent 
so infringed; if such profits could not be ascertained, tl~ey could not 
be recovered. Blake v. Greenwood Cemetery, 16 Fed. Rcp'1·, U7U ; 
25 Pat. O.ff: Gaz. 89; 15 Rep'r, 741. 

Plaintiff was the owner of a }latented improvemeut in trunl•s, 
which consisted in covering the fmme of the tmnk with nanow 
strips of wood, laid in close proximity to each other, all around its 

• 

top and Rilles. Defendant inhinged by manufaclming and selling 
trunks containing the patented covering. It was held, that plaint· 
if'l' could not recover the net profits made hy defendant in tho man
ufacture antl sale of the entire trunk, hut was limited to such as 
were properly attributable to his improvement. A proper method 
of estimating damages would be to take the profits made by the 
defendant upon one of these tmnks, and deduct from them the 
pi'Ofits upon an ordinary trunk of similar size and general descl'ip· 
tion. 'l'he difference might be propel'ly crcdite{l to plaintitf'tl 
invention. l\Iaicr v. Drown, 17 ~Fed. RC]h, 'i36 ; 10 Rep'r, 585; 10 
Biss. 546. 

• 
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Where Congress consent to an action " for damages occasioned 
by the annulment" of the claimant's contract," and also for the use• 
of said Nock's patent iu the manufactut·~: of mail locks subsequent 
to such annulment," the claimant may I'ecover the profits which he 
would have made under his contract as manufacturer, o~· a royalty 
under the patent ; but he cannot have both. Damages for tho u~;~e 
of his patent are included in his profits as manufacturer. N ock v. 
United States, :! Ct. uf Cl. 451, 

Various principles governing the estimate and allowance of 
profits against a corporation found chargeable with infringement ; 
and the computation of expenses of manufacture which the corpor
ation is entitled to have deducted from the gross prices realized 
from sales, explained. Steam Stone Cutter Co. v. 'Vindsor 1\Ianuf. 
Co., 17 Blatclif. ~4 ; 4 Bann. di A. Pat. Cas. H5. 

How profits are to be ascertained, in cases when they may be 
allowed, m·e determined, with rllfcrenccs to the circumstances of 
particular cases. "Wilbur v. Beecher, 2 Blatclif. 132, 143 ; Tatham 
tl. I.owber, 4 Blatclif. 86 ; :Marsh v. Warren, 14 Blatclif. 265 ; 
lligclow Carpet Co. v. Dobson, 10 Fed. Rep'r, 385 ; 13 Rep'r, 265 ; 
Kenllriek 7J. Emmons, 15 Pat. OjJ: Gaz. 966 • 

• 

2..10. Effect of Recove1'y ancl Payment of Damages. 

'l'bc recovery of a vcnlict by the plaintiff, in an action for 
infringement, docs not pass any legal right to the defendant to use· 
the machine made by him. Every future usc will be an infringe
ment of the plaintiff's patent. Whittemore v. Cutter, 1 Gall. 4 78, 
484. S. P., Suffolk Co. v. IIay<lcn, 3 lVall. 315. But compare 
Sickels v. Bot·dcn, 3 lJlatclif. 535. 

\Vhen a patentee gets his remuncmtion by the sale of his 11at
cntcd machine for usc by othcrl', a recovery of profits and damages 
!rom the manufacturer of an infringing macl1ine, followc(\ by pay
ment, is a full compensation for his injury, and places him in the same 
position as if he bad made and sold the machine himself; and con
fers on defendaut the right to usc the machine while its lasts. 'fhe 
patentee has obtained all that the law gives him, and the particular 
article or machine becomes, in effect, licensed by tl10 patentee. 
Pel'l'igo v. Spaulding, l 3 JJlatclif. 38!) ; 12 Pat. OjJ: Gaz. 352 ; 2 
Bann. w A. Pat. Cas. 348. S. P., llooth t•. Seevers, 19 Pat. Ojf: 
Gaz. 1140 ; Spauloliug t'. l'ag!•, 1 Bmc·yc,·, 'i'02; 4 J.'idt. Pat. Cas. 
461 : 4 Am. L. 1: [~ 8. Cttr. 106. 

• 

• 
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• 'Vben a patentee gets his rcmuiwi·auon in the exclusive nse of 
l1is machine and the sale of its products, a recovery will not give 
the inf.l'inger auy right to tho further use of the infloinging 
machine. lb. . 

The damages recovcrt>d in a snit for inf1·ingement are me1·ely a 
sath;faction for p1·ior usc, and do not free the parties infloingitig 
f1·om tbe ope1·ation of the patent. l\Iatthcws v. Spangenberg, 23 
Pat. 0.11: G11z. Hi24; 15 Fed. Rep'r, 81:1. 

Tho reco\·ery of nominal damages in an action for infringement 
of a pa~ent, and the tender of tmch snm by the maker o.: the machine 
so inf1·inginf!, do not operate as a lieense to the make1· or his ven
dm•s as to existing inf1·inging machines so made, nor as a ba1· to a 
recovery in another action against a subsequent nsc1' of the same 
machine. Blake v. Greenwood Cemetery, lG Fed. Re.p'1·, G7U; 25 
Pat. O.tt: Gaz. 89; 15 Rep'r, 741. 

A party who has elected to take judgment for profits in an 
action for damages for infringement of a patent, which judgment 
·has not been reve1·sed, cannot prosecute a second action fu1· other 
damages a~·ising out of the same acts of inf:·ingcment. li'or a sin
gle wrong, the llamages for whic:h are capable of ascertainment, 
and which is not in the nature of a continuing nuisance o1· trct;pas:,~, 
only oue aetion will lit•, and the damages must he assessed once 
for all. Uhild v. Boston, &c. li'On \Vorks, 19 .Fed. Rep'r, 258. 

• 

The owner of a patent who, in an action against an inf1·iuger 
who has made and sold for use machint•s covered by the patent, has 
recovered the pi'Ofits of such sales, cannot afterwards ret!Ovcr fi'Om 
a pui·chaser of such machines pl'Ofits del'ived by him from the nse 
of them. Steam Stone Cutter Co. v. Sheldon, :.!2 Blatclif. 484 ; 21 
Fed. Rep'r, 875 . 

: 241. Statut01·y Recovery of Damages, in Equity . 
• 

'l'he object of the new provision in the act of July s, 1870, § 59 
(now Rev. Stat.§ 4921 ), that a complainant in equity may recover, 
in addition to the )H'otits accounted for by defendant, tho damages 
the complainant has sustained, was to enable tho Jllaintiff, by 
bringing a snit in equity, to recover in such snit, not only the 
profits made by the defendant by means of the infringement, hut 
also the damages sustained by the plaintiff thereby. In the absence 
of this provision, this could not have been done. But under this 
provision a plaintiff cannot t·euover, as damages, any items which 

• 
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he could not recover as damages in :tn action on the case. Bancroft 
• 

v. Acton, '1 Blatclif. 505. 
In a suit in equity for au infringement, brought before the pas· 

' sage of the act of 1870, both profits and damages could riot be 
t·ecovered. Williams v. Leonard, 9 Blatcl~f. 476 ; 5 Fislt. Pat. 
(}as. 381. 

Where a decree is entered for complainant, he may recover, in 
addition to the profits to be accounted for by the re~:;poudent, the 
damages he ltas SURtait1ed, and the court may, in its discretion, 
assess the !lame. Profits are to be accounted for in such case by 
the respondent whenever the dllscretal order to that effect is 
entcre(l; and if the injuries sustained by the complainant fl'om 
the infringement nt·e greater than the gaint~ and profits realized by 
the re!!pondent, then the complainant is entitled to recover c:ompcn
sation for the excess of the injnril's beyond the amount estimated 
for profits of the re11pomlent. Cat·ew v. B01;t.on Elastic Fabric Co., 
3 Ol{tf. !\56 ; 5 Fish. Pat. Cas. oo ; 1 Pc~t. Ojf: Gaz. 91. 

A tmit iu equity for infl-ingeml'nt may l•e maintained for dam
ages sustained from the infringement as well as for an account of 
profits ; but if the profits l'Xcced tl10 damages the former only will 
be allowed. And the damages must be confined to the direct and 
immediate consequences of the infringement, and not embrace those 
"which are both remote and conjectural. Bnerk v. lmlml'UBer, 10 
Pat. O,tf: Gaz. 907 ; J4. Blatc!tj: 19; 2 Bann. <f: A. Pat. Gas. 
452. 

'l'he terms "profits" and "damages," as nsed in the patent act, 
are not convertible. Damages arc to be a. warded "in addition" 
to profits. "Profits" refers to what the defendant has gained by 
the unlawful use of the patented invention, and "damages" to 
what the <1laimant has lost. In eqnit.y, under tlH~ existing laws, a 
complainant. can recover both profits and damages. But the 
amount of t.lw license fcc fixed by tlw t·omplainnnt is U!lually con
sidered a pt·opet• compensation in damagt>s, exct>pt in tho!ie cases 
wlwt·e tho evidence warrants an allowaHI'l' of exemplat·y or punitive 
damages hy reason of a wanton infringctni'Ht. Goodyt•ar Dental 

' 
Vulcanite Co. v. Van Antwerp, 9 Pat. O,tt: aaz. 40i. 

'l'he damages to be rccovet·ed hy Rt·v. Stat. §§ 4917, 4021, are 
"actual damagt~s," and may properly he awnrdt•tl in a case where 
sale of an infringing device ha~ enforced a rcllnction of pt·ice of 
Jllaintiff's device, even though defcnd::mt made no profits and the 

• 
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dei endant may have had no license fee. Yale Lock Manu£. Co. v. 
Sargent, 117 U. S. 536. 

Wheru it appeared that tho defendant had derived no gains 
profits or advantages by reason of his infringement, the complain
ant; was held entitled to damages only, to be limited to the amount 
of the license fcc established by him. Loeomotive Engine Safety 
Truck Co. v. Pennsylvauia R.lt. Co., 2 Fed. Rep'r, 677 ; 10 Rep'r, 
30; 5 Jlann. ill A. Pat. Cas. !;}4; 'Villiams v. Rome, 'Vatcrtown, 
&c. R. Co., 2 Fed. Rep'1·, 702 ; 18 Blatclif. 181 ; 17 Pat. O.ff: 
Gaz. 144 7 ; 5 Bann. ill A. Pat. Cas. 423. 

In an accounting before a master in an infringement snit, it 
appt•m·ed that the defendants had made no profits on the articles 
soltl Ly them. It was lwld, that the complainant company could not 
:recover as damages the profits it would have made on the articles 
sold by the defendants. St. I.ouis l:;tamping Co. v. Quinby, 5 
.Banu. cf; A. Pat. Cas. 275, 

A court of equity l1as no jurisdiction of a suit to recover dam. 
ages for the infringement of a patent, unless there is a valid demand 
in the bill for an injunction against further infringement. ·Burdell 
v. Comstoek, 15 Rep'r, 742. 

Profits are tho net gains of tho infringer from the usc of tho 
patented invention, wl1ile damages arc the losses sustained by the 
owner in consequence of tho infringement. Sometimes the prt :its 
ofthe infringer form the sole criterion of tlw actual damages sus· 
tained by the patentee, and then a report of the net gains covers 
the whole ground of profits and damages. In other instances it 
would be the duty of the maste1· to add together the net gains of 
the infringer and the license fee which the patentee has fixctl, and 
to make the aggregate the measure of the profits and damages 
which the wrongdoer ought to pay. La Baw v. Hawkins, 2 Bann. 
& A. Pat. Cas. 561. 

Compensatory damages fm· the infringement of letters patent 
may be allowed in equity, notwithstanding the business of tho 
infringer was so improvidently conducted as to yield no substantial 
J>I'Ofits. l\I:nsh v. Seymour, lJ7 U. S. 34H. 

No profits will be dcm·ced on accounting for infringement, 
whe1·e none have accrued, hut in proper cases damages may be had 
under Rev. Stat.§ 4021. Burdett v. EHtcy, 3 Ji'etl. Rep'r, 5!iU; 10 

.Blatcl~f. 1. 
'Vhcre the master reported that there were no damagcl!1 and no 

profits, but that the use of the patent restored the salable character 

• 
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of the article the defendant made, and thus saved tlte defendant 
from loss. It was ILelcl, that the money value of such advantage 
could be rec<;~vered as compensation. ::!argent v. Yale Lock Manu f. 
Co., 17 Blatclif. 24!l ; aff'd, 117 U. S. 536; 17 Pat. Qj: G-ciz. lOG ; 
4 Bann. & A. Pat. Oas. 5i!l. 

24:2. Interest. 

Under the general rule that interest upon unliqnitlatcu drmmges 
is not recoverable, interest is not allowable upon prolits aw:.l'llcll to 
be paid over by an infringer of a patent, to the patentee, until from 
date of final decree. l\lowry v .. 'Vhitney, 14 lVall. 620. To same 
effect, Silsby v. Foote, 20 ll01o. 3'18 ; rev'g 2 Blatcllj: 2GO ; Parks 
11. Booth, 102 U: S. 00 ; Brady v. Atlantio W 01·ks, 15 Pat. Qtt: 
Gaz. OG5 ; 3 Bann. & A. Pat. Oas. 577 ; Holbrook v. Small, 17 

Pat. Qff'. Gaz. 55. 
As a general rule, interest on profits is not allowable. Special 

circumstances may, however, justify the audition of intere8t. 
Littlefield v. Perry, 21 1Vall. 205. 

Interest allowea, in 11articular casl•s, on tllC damages reported 
by a master for an inft·ingement of patent. Illinois Centml R R. 
Co. v. 'l'nnill, 110 U. S. 301 ; 'l'atham v. J .. owber, 4 Blatchj: 86; 

Burdett v. Estey, 3 Fed. Rep'r, 5GG ; 19 Blatcl~t: 1 ; Steam ::>tone 
Cutte1· Co. v. Windsor l\Ianuf. Co., 18 Blatellj: 47 ; 5 Bwm. d} 

A. J>at. Cas. 335. . 
Interest is 1n·operly allowable on a decree for profits on the 

infl'ingem,ent., from tlw time the repo1·t is in propel' form for excep
tions. 'l'unillv. Illinois Central Hy. Co., 20 Iled. Rep'r, \J 12. 

Interest on amount~:~ rc•ceived hy infringl'r, and how affected by 
filinf! of a disclaimer under Rev. Stat. § 4922, considered. Burtlcltt 
v. Estey, 5 Bann. & A. Pat. Uas. :108. 

Interest may be allowed on damages for infringement. 1\Iay v. 
Fonu du J .. ac County, 27 Feel. Rep'r, 691. 

24:3. Allowance for Counsel Fees, and ofhe1· E:rpenses. 

Counsel fees are not a proper element fo1· the consideration of 
the jury in tlw estimation of damage~, in an aetiou for an infringe
ment. 'l'cc·sc v. Huntington, 23 n:m. 2 ; Phillip v. N ock, 1 '1 
lVcdl. 4GO. And see Whittemore v. Cutter, 1 Gall. 429 ; Pierson 

• • 
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v. Eagl<J Screw Co., 3 Story, 402 ; Stimpson v. Railroads, 1 Wall. 
Jr. 104 ; Parker v. Hulme, 1 Fis!t. Pat. Oas. 44 ; 7 1Vest. L. J. 
429; Simpson v. Leiper, 2 lV/wrt. IJi[J. 414; Blanchard Gun-Stock 
'l'urning li'actm·y v. \Varner, 1 Blatclif. 258 ; 272, note 1. To the 
contrary, Boston .Mannf. Co. v. Fiske, 2 Jllas. 119; Parket· v. 
Corbin, 4 life Lean, 462 ; Allen v. Blunt, 2 lVooclb. &: Jll. 12 I. 

In an action fot' infringement, copies of an nssignm~:nt ,,A the 
patent., made by the plaintiff, being proved by the defendant for 
the purpose of showing that the plaintiff had not retained an interest 
which anthorizetl him to recover, the charge of the copies is taxable. 
But a copy of the plaintiff's patent, procured by the dl'femlant, is 
not taxahll•, as the plaintiff is bound by law to offer it in evitlencl•, 
Hathaway v. Roach, 2 1Voodb. <f: J1l. 63. 

'l'he expense of making or procuring models eannot be indudetl 
among the taxable costs, nor can motlels properly be clas~l·d as 
"exl.'ruplitieations," under the act of February 26. Parker v. Bigler, 
1 Fislt. Pat. Oas. 2~5 ; 14 Leu. Iut<:l. 18 . 

.Models of the invention descl'ibed in the plaintiff's patl.'nt., pro
cured by the dcfetulant in good faith, may be included in the taxa
tion of costs ; but not other models. \Voothuff v. Barney, 1 Bond, 
528 ; 2 Fislt. Pat, Oas. 24-t Copies of patents, either that of the 
plaintiff or others, procured by tho defelldanL, cannot be taxed 1H! 

co::;ts to the plaintiff. Ib. 
A patentee is not entitled to reimbursement for connsl'l ft•l'S 

paid or expenses incurred by him, other than his taxable costs. 
Parks v. Booth, 102 U. S. !lG ; afi'g 1 Flippin, 381; 1 lJann. d; 
A. Pat. Oas. 22';, 

' 

Profits recoverable in a snit for infl'ingl.'ment tlo not mclndo 
• 

expenses of snit. Holbrook v. Small, 17 Pat. Off. Gaz. 55 ; 2 
Bann. <f: A. Pal. Cas. S!Jli. . 

Uounsel fel•s paid by complainant in a suit ir. equity for 
infringement of a patent at·e not recoverable as damages, under tho 
act of ltl70, § 55 ( 16 Stat. 206}, any more than thl.'y were under 
tlte corresponding provisions of the act of 1836, § 14. Bancroft v. 
Acton, 7 Blatclif. 505 • 

• 

' 
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• 

XVIII. RE~IEDY BY INJUNCTION. 

24!. Powe1· of UnUecl States C'o11rfs to Grant lnJunc· 
tious and E:;timate Damages. 

'l'he several courts vested with jurisdiction of enses aris
ing under the patent laws shall have power to g!'ant 
inJlmctions according to the course and principles of courts 
of equity, to prevent the violation of any right ~ecurecl by 
pateat, on such terms as the court may deem reasonable ; 
and upon a decree being rendered in any such case fol' an 
infringement, the complainant shall be entitled to recover, 
in addition to the profits to be accounted for by the defend
ant, the damages the complainant has sustained thcl'ehy ; 
and the court shall assess the same or cause the same to bo 
assessed under its direction. And the court shall have the 
same power to increase such damages, in its discretion, as 
is given to increast:> the damages found by verdicts in actions 
in the nature of actions of trespass upon the case. Rev. 
Stat. § 4021. 

• 

245. General Nature of tlte Jurisdiction to Enjoin. 

Section 7 of the act of 1831\ has removeu the objection to the 
jurisdiction in equity over infringement, that the patentee might 
luwe a remedy at law, anu has conferred a jurisdiction of cases aris
ing under the })atcnt laws, wl1ich is exclusive. Goodyear 1•. llnlli· 
hen, 3 Fish. Pat. Oas. 251; St·'ith v. Plymouth, 4 lVest. L. J. 49. 
Sec 1\Icl\Iillin v. St. Louis & 1\Iis~issippi Valley Tmnsp. Co., 18 
Fetl. Rep'r, 2GO. 

Although the machine may be constrncteu or used beyona the 
jurisdiction of the court, yet if the court have jurisuiction of the 
defcnu:mt, he may be restrained from using the machine and selling 
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the product. Boy<l v. McAlpine, 3 .J.licLean, 427 ; 'Vilson v. Sher
man, 1 lllatcltj: 536. 

The jurisdiction of tho circuit. courts sitting in equity over con• 
troversics under the patent laws is not merely a jurisdiction arwil
lary to courts of law, but a substantive jurisdiction confern•d by 
direct grant from Congress. Blank v. Manufactnt·ing Co., 3 lJI(tlt. 
Ji·. 196 ; Saunders v. Logan, 2 Pittsb. 241 ; J cnkins v. Greenw aid, 
1 Bond, 126 ; 2 Fish. Pat. Gas. 37. 

History of equity jurisdiction and of tho statutes conf,~l'l'ing it 
on the circuit courts, in patent cases, explained ; with specialt•efet·· 
cnce to the question whether an injunction suit beguu after expim· 
tion of a patent can be maintained, even for the 1mrposc of com· 
polling an accounting. Root v. Uailway Co., 105 U. S. 189. See 
also post, note 249. 

An accounting may be decreed, in a proper case, notwithstaml· 
ing no right to a discovery or an injunction ot· otht•r distinct llf•atl 
of equitable relief is shown ; as, whct·e the patent expit•t•<l pcntling 
the suit, leaving nothing in litigation hut the right to an accuuut, 
Blank v. Manufacturing Co., 3 Wall. Jr. 190. To same eff•·ct, 
Gottfried ~~. 1\loerlein, 1-1: Fed, Rep'r, 170 ; llunlcll t•. Com-
1\tock, 15 Feel. Rep'r, 395. 

A single infringement will not wal'l'ant a s11it for au iujntwt ion; 
there being no threat to continue infringing ; thu l'eutt••ly i.~ by :-•lit 
for damages. Smith t•. Sand8, 20 Rep'r, 3:.W. 

'Vhct·e the injury dono to a patentee lty infriugpnwut is ·:ut in 
the usc of his invention, but in making usp of it without COII!J···n
sating the patentee therefor, it being the intl't'est of tlw patputee 
that his invention slwuld he usetl and adoptcrl lty all, th•· prnpt·r 
remedy is not an inj11nction lHtt au aw:U'tl of tlaill:tg••,, \'it.: 1 he 
price or valne of a license to use it. Salltlt•r·s v. L•Jgau, i Fi.,h. i'ot. 
Cas. 167 ; !> .Am. L. Rert· 4-75 ; 2 PitMJ. :HI. 

On an injunction bill filed by a pater:t<·t·, where th"r" is 1111 di~

pnt.o as to title, a cit·cuit court has powet' to t•efct' thP '"'~'' to a 
mas tel' to take and stato an account of the pt·ofit:,; ma!h• hy the 
tlcfendant instead of sending it to a court of law to assl'HS t hi' dam
ages. Allen v. nJunt, 1 lllatcl~t: 480. 

As the circuit courts have jurisdiction of patent cast•s conft·r·•···d 
upon them hy statute, and arc not confined to such jnri~tlil't wn :ts 
is ancillary to that of courts of law, the rnlo of the EngliHh r·a~t!S 
that if an injunction is refused a decree for. an acqount cannot. be 
made, but that the plaintiff must sue at law, docs not apply in this 
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country. Sickles t•. Gloucester 1\Iannf. Co., 1 Fish. Pat. O(M, 222. 
S. P., Sandm·s v. Logan, !) .Am. L. Re[J. 475 ; 2 Pislt. Pat. Cas. 
167 ; 2 Pittsb. 241. 

A drcnit court has power to enjoin infringemlmt of a pah·nt, 
independently of making award of :my other relief tlwreon. Amcr
ic:\11 Cotton 'l'ic Supply Co. v. McC1·eady, 17 Rlatc/lj: t01 ; 17 
Pat. O,ft: Gaz. 565; 4 Bmm. d'; .A. Pat. Oas. 588. 

If the validity of the patent has been cstablisl~ed, or is admitted, 
a bill will lie fo1· an injunction, upon well-grounded proof of an 
apprehended intention of the defendant to \'iobte the patent ri~ht, 
Such bill is suhstantially a bill quirt timet, which is an ord;u.u·y 
t•cmeclial process in equity. '\Voocl worth v. Stone, 3 ~tol'!j, 7-l!l. 

The circuit court ln~s jurisdiction of a. snit demanding a discovery 
of the extent of an infringement of a pa.tcnt mul an account ur lhe 
profits l'Calized therefrom (as being a case arising under the Jlll.tcnt 
laws), as well as of one wl~ere an injunction is asked. Nevins v. 
Johnson, 3 Blatcbj: 80. 

An injunction will issue to restrain the usc of a machine tlitfer
iug from a }latented machine only by slight and unimportant alter
ations which the description of the invention would naturally, if • 
not necessarily, suggest, without the aitl of much ingenuity Ol' :.kill. 
Gib~on v. Ilal'l'is, 1 Blatclif. 167. 

Under peculiar circumstances, where the defendant commencell 
his manufacture without notice of pl:J.intiff's patent, and plaintiff 
had no knowlctlgc of the infringement for a considcmble time, so· 
(bat there had been no fault on either side, it was held, that the 
court shoulu grant an i~tjnnction as to the future, anu an at\Cotmt
ing from the date of defcmhnt's fh·st notice of plaintiff's rights. 
l\Ierriam v. Smith, 11 Fed. Rep'1·, 588. 

An injunction ought not to issue where the special circumstances 
l"elHler granting one inequitable between the parties ; as where tho 
defendant was engaged in fulfilling a contmct for the manufacture 
of articles containing the invention, which contract had been 
entered into on the understanding, on the part of the defendant, 
that the question between him and the plaintiff was one. of compen
sation, and defendant was willing to make compensation. Smith 
v. Sharp's Rifle 1\Ianuf. Co., 3 Rlatclif. 545. 

'Vherc the eourt is itself satisfied that the defendants are 
infringing the plaintiff's rights, a1though the majority of experts 
called as witnesses are of tho opinion that there is no infringement, 
it is its tluty to g1·ant an injunction to restrain such infringement • 

• 

• 

• 
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'Vilson v. Barnum, 1 Wall. Jr. 34 '1 ; G West. L. J. 404 ; 2 Fish • 
• 

Pat. Gas. G35. 

'Vhere tho tlufeml:mt., suetl for an infringement, admitted the 
infringement but }'lt•ndcd his lunacy at the time, ascertained by a 
commission, as a dcfcns~, it was held, that a perpetual injunction, 
accounting, and costs shouhl he awarded the plaintiff, and that 
expenses incu!'l'cd hy the defemlant by reason of his lunacy should 
not be deducted. Avery v. 'Vilson, 20 .Fed. R11J'r, 85G. 

Injunction, in case of in fl'ingcment, issues on tho principle of a 
clear and ce1·tain right to tho enjoyment of the suhject in question, 
and an injurious interruption of that right, wllit~h on juRt and equit
able g1·oumls ought to he prevented. Property in a patent is as 
much under the protection of the law as property in land. Cook v, 
Emest, 2 Pat. (~_tt: Gaz. 89 ; 5 Fish. Pat. Gas. 396, 

'Vhei·e, on a final hearing of a bill to restrain an infringement, 
the court Hulls that tho patent is valid, that tho defendant is 
chargt·nulc with infringing, and that the complainant is cntitletl tf. 

n. permanent injunction, and refers the case to a master to asce,·t.ain 
damages, the injunction should bo allowed at once ; and not sus-

• pentled until tho master's report comes in, \llllt>ss some special 
reasons for that course arc shown. Potter v. l\lack, :l Fislt. Put, 
Cas. 4'28. To same effect, Parker v. Halfield, 4 JlfcLean, G 1. 

A court of equity shouhl not sustain a snit to enjoin infringe
ment, where the nature of the invention is such that there can bo 
no profits, in a proper sense of the term, of which an account can 
be deer ~ed ; but the limit of the injury for tho use of the invention 
must necessarily be tho value of the license fee ; for hero tho 
})ateutcc has a full, speedy, complete and adequate remedy at law. 
Vaughan v. Central Pacific R R Co., 4 Sawyer, 280, 

246. Various Relief obtainable t'n Equity. 
• 

-
'Vhcrc, upon trial, the plaintiff abandons one claim of his patent 

:md the defendant does not dispute his liability upon the othm·, a 
decree shouhl issue against defendant. New York Coffee Polishing 
Co. v. Wilson, 2 Feel. Rep'r, OO·l. 

After a decree against an infringer he cannot be rcstl·ained 
from paying the proceeds of the decree by the snit of a third party, 
seeking to recover them, where the party claims title to the patent 
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:ulvcrscly to the plaintiff in tho original suit. Secmnbo u. Campbell, 
5 .li'ed. Rep'r, 804 ; 10 Rep'1·, 0136 ; 5 Ba11n. &i A. Pat. Oas. 632, 

A bill in equity cannot bo maintained in behalf of an ingividual 
patentee to procure an adjuuication that his patent does not inter· 
fe1·e with a patent }Jreviously granted to another person for an 
invention apparently similar. ~nch a bill would bo in effect a suit 
to limit tho operation of the erlrlier patent. A suit of this <lescl'ip· 
tion can bo bt·ought only by tho attorney-general in tho name of 
the United States. Celluloid Manuf. Co. v. Gooclycar Dental Vul· 
canito Co., 10 Pat. o,g: Gaz. 41 ; 13 Blatclif. :175 ; 2 Bmw. d: A. 
Pat. Cas. 334, The jurisdiction grantecl by the patent laws to tho 
courts to entertain suits in equity brought in behalf of 11atentees 
can ho exercised only in protecting tho right of a patentee to 
exclude other persons from manufacturing or selling the thing 
covered by his patent. I>l"esumably every patentee has tho l'ight to 
maintain such a fmit against :my inf1·inger of his patent. lb. 

'Vherc the plaintiff~ in a bill for infringement!! have obtained a 
decree for an account, aml have commenccu snits in the com·ts of 
other districts for like infringements, the court may, on motion, stay 
the accounting in tho original suit., as to any matters which tho 
plaintiffs luwo precluued themselves from recovering in it by c<Jnit· 
able procee<ling!l, But tho court will not, on mere motion, enjoin 
tho plaintiffs from prosecuting snits which they have commenced 
before other courts, for the recovery of damages such as they are 
('IHle:worJng to obtain in the suit }lending bcfot•c it, l'~pccially after 
the plaintiffs have been allowed to proceed so far in the forl'ign 
snits as to commence taking accounts. Rumf01·tl Chemical \Yorks 
v. IIcekcr, 5 Pat. Ojf: Gaz. 6H ; 5 Pislt. Pat. Cas. G2!l. 

\Vhere an injunction was obtained, in a snit fo1· licm1su fcc~, 

upon condition that tho disputed fees shouhl be deposited in court, 
it was held, upon an application by each party to have the fund 
paid over to him, that though the money bclongc<l to complaiuant, 
yet the protection he hatln•ecivetl fi'Om the comt gave tlw <lcfenu· 
ant an e<plitablo lien upon the same, aiHl hencl', it would he retained 
until tho linal determination of tho contl·ovcJ'SY· Flor.ence Sewing 
~lachine Co. v. Siuger 1\Ianuf. Co., 4 .Fislt. Pat. G'tts. :148. 

\Vhcrc a bill discloses an agrcemeut by whieh the tlcfcmbnts 
\H'l''! to report mouthly the number of mtwhincs llltHlc llllllcr their 
license to manufacture and sell, and a covenant not to make 
madJines, except of a certain aescription, and not to uh:~pute tho 
validity of tho patents mentioned in tho license ; anu that the 

' 
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defendants had violated all their agreements in these particulars, 
clear case is established for the interposition of a court of equity. 
'l'be covenant to make monthly reports is, in fact, a covenant for a 
monthly discovery by defendants of the work dono by them under 
tho eomplainant.'s 11atents. \Vherc the licenses do not give an 
unlimited use of any of tho patents, but only a re'ltt·ieted l'ight to 
make machines of certain sizes aml descriptions, if the licensees 
make machines not in conformity to these licenses, they violate, not 
only their express covenant not to do so, but also the liceusor's 
patents, or some of them, eovering such machines. Pope 1\Iauuf. 
Co. t•. Owsley, 2'1 Jihl. Rep'r, 100. 

Equity cannot entertain a bill for an accounting of royalties 
under a license, upon allegations that the patentee does not know 
the number of machines which defendant has sold under the license 
and therefore cannot collect the royalties at law. Cmndall1J, Piano 
Manuf. Co., 20 Rep'r, 23'1. -

To show that a decree l1as been recovered against a manufnc
turm·, for infringing, does not const.itute n defense in favor of one 
who purchased ft·om him, although such decree inolutled defendant's 
machine. Satisfaction of the decree must be shown. Fisher v. 
Consolidated Amador 1\line Co., 20 Rep'r, 452. 

24:7. Snit to Annul a Patent on the Ground of inter
ference. 

Jurisdiction of United States courts in equity to adjudge a 
patent void because of interfering with an earlier one does not rest 
wholly on their general equity juris<liction, but i~; supported by 
Rev. Stat.§ 4918. See ante, p. 213. Such a suit is not, however, 
treated as a mere statutory remedy, it is an adve1·sary suit, to be 
commenced by set·vice of process ; though no specific provision of 
law is made whereby a J>erson who is not an inhabitll.nt of and can
not be served within the district in which such tmit has been brought, 
can be brought in as defendant. Liggett, &c. Tobacco Co. v. 1\Iil
lcr, 1 Fed. Rep'r, 203 ; 1 llfc Grm·y, 31 ; 1 '1 Pat. OjJ: Gaz, ~ 98 ; 5 
Bann. &i A. Pat. Cas. 23'1. 

A preliminary injunction may Le issued in an interference suit ; 
1t is authO'rizcd by the general priuciplr.s of equity, though not 
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~:-.')u·essly mentioneu in section 4918. Potter v. Dixon, 5 .Blatclif. 
160. 

'l'he suit thus authorized raises 011ly the question of relative pri
ority of the competing inventions (Lockwood v. Cleaveland, 20 

Fed. Rep'·r, 164); if the defendant concedes that plaintiff's patent 
is first in date, he cannot prevail by att'lcking that p:1.tent 1or want 
of novelty (Pentlargc v. Pcntl:ll'ge, Ill Fed. Rep'1·, 817) ; either uy 
plea Ol' answer (Pentlargc v. Pent large, 22 .Blatclif. 10); still lebs 
may he deny that either party was the first inventor ; sec Grcen
wootl v. Bt·ache~·, 5 Bann. &; A. Pat. Cas. 302; 1 Feel. Rcp'r, 856 ; 
17 Pat. O.tt: Gaz. 1151. 

A decree distnit;sing a bill seeking relief under section 4018 is 
not conclusive in a subsequent suit ; the decree must be such as 
asserts the interf<mmce of the patents and declares one ot them 
void. 'l'ylcr v. Hyde, 2 IJlatcl~f. 310. 

A cross bill is not required in these snits in order t.) enable 
defendant to have the affirmative relief of a decree ::mnulling the 
complainant's patent. Lockwood v. Cleaveland, 6 Fed. Rep'r, 
121. 

After a decision by the commissioner of patents in an interfer
ence proceeding awarding letters patent to an inventor whose 
application was filtJd subsequently to that of anothu· applicant, who 
had obtained letters patent covering tho invention inC( ntroversy, 
priority of invention constitutes the material issue between the . 
parties, when tho defeated party files his bill in equity to have tlu~ 
patent of his adversary declared void. Sawyer v. 1\Iasscy, 25 Fed. 
Rep'r, 1-U. 

Thl' substantial question on an interference is as to the identity 
of tho two invcutions, in principle, Tyson v. Rankin, 1 1JlacA1·
tltw• Pat. Cas. 262. 

The court has authority to adjudge either of the interfering 
patents void in wholfl or in part, or may, upon proper issues and 
proof, decree that both patents are void. Foster v. Lindsay, 3 

Dill. 126 ; 2 Bann. &; .A • .Pat. Cas. 172. But see 10 Feel. Rep'r, 
817; 22 Elate/if. 11; 20 Fed. Rep'1·, 164; G Id. 721; co1itra. 

Where two patents have been issued, each claiming, uroadly, 
the same invention, and the earlier patentee is adjudged to be the 
lirst inventor, the claim in the second patent must be restricted to 
the particular devices specially described. Richanlson v. Noyes, 
10 Pat. O.ff'. Gaz . . 501 ; 2 Bmw. <(; A. Pat. Cas. 398. General evi· 
deuce that the patentee in the junior patent applied for it with such 

II. 2-i 
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knowledge of the invention as woulJ debar him from obtaining a 
patent, may be received as wal'l'anting the court in declaring the 
junior patent null. Hutchinson v. :E\·crctt, 26 Fed. Eep'r, 531, 

248. Necessity of Establishing Plaintiff's Tille by Action a! 
Law, before Resorting to EqnUy. 

A circuit court may entertain a bill to restrain infringements of 
a patent, without ".>iting ~until a trial at law establishing the 
validity of the patent, has been hatl. Cochrane v. Deener, 04 U. 
S. 'ISO ; Goodyear v. Gloucester :Manuf. Co., 3 Wall. Jr. 11)6 ; 
Sickels v. Mitchell, 3 Blatclif. 548 ; Goodyear v. Day, 2 Wall. 
Jr. 283; Sanders v. Logan, 2 Pittsb. 241 ; 2 Fi11lt. Pat. Cas. 167 ; 
9 Am. L. Reg. 4'75; l\lcl\lillin v. B:uclny, 4 Brews. 2';5 ; 3 Pitlsb. 
377 ; · 5 Fi<~lt. Pat. Cas. 189. 

The courts of the Unitcu States arc authorized to take up a 
}1atent, and, upon final hearing, to pass upon it, without reference 
to the fact whether it has beell uefore a jury or not. Doughty v. 
\Vest, 2 Fish. Pat. Call. 55:.l. 

The supreme court of the District of Columbia has the same 
power in this respect as the circuit courts. Cochrane v. Deener, 
I) l '(;~ s. 7 so. 

'l'hc fOI'IllCI' rule that the circuit courts won!tl intcJ-t'crc in aitl of 
a }latentec only where his patent llad been established uy long 
acqnicsccnce, or by a trial at law, is now relaxed. The cunent of 
dcch;ions of the last few years has been that the grant of jnristlic
tion is as full in equity as it is at law. Sanders ·v. J .. ogan, 2 Fish. 
Pat. Ca.~. 167'; Iloffht·ins I'. lkandt., :1 PM1. Pat. Cas. 218; Shelly 
v. Urannan, 4 Jd. 1!18. :::lee Buchanan v. Howland, 2 Fish. l'at. 
Cas. 341. 

It appeared on tl10 finai hearing on pleatlings and proofs, of :1 

snit in equity for an injunction and an account, that 1.he Lill was 
filed within three months after the issuing of the patent, that the 
ddt•ntlant denied the infl·ingcment ana the novl'lty of the inven
tion, and that there lmtl been no trial at law. It tli•l not appear 
that there ltad been :my exclusive possession IIIHler the pat1mt, or 
any }Jllblic acquiescence in the t•xdusive right of the palenlel•, 
Objections were made to the snfliciency of the BJil'Cifi('ation, and 
the cvitlence ou the question of infringement was intlelinite and 
unsatisfactory. The court, under the circumstances, orden~a the 
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cause to stand over a snflicient time fm· the bringing of a suit at 
law against the defendant for an infringement. l\lnscan Hair 
1\lanuf. Co. v. AmcJ"ican Hair )[aunf. Vo., 4 Blatelif. 174 ; l.Fislt. 
Pat. Cas. 320. 

E\•en after the valitlity of a patent has been established in a 
suit, it may be shown in anothe1· snit on the patent against another 
defendant, or on a motion fot· a preliminai'Y injunction, that the 
right claimed by the plaintiff in the new snit was not, either as to 
it11 nature or its extent, fait·Jy in controversy in the former suit, or 
that there are relevant mattcl'f! not considered in the former suit. 
Page v. Holmes Burglar Alarm Tel. Co., 2 Fed. Rql'r, 330; 18 
JJlatc!tj: 118; !l Rep'r, 775 ; 5 JJann. ,t:; A. Pat. Cas. 430. 

Fo1· some de:cisions recognizing the forme!' rnlll rcqnil·ing an 
adjudication of tho right, at Jaw, before equity would act on a bill 
fol' an injunction, most of which cases, howcn!r, were rendered 
many years ago, sec Orr t•. Ml•nill, 1 lJ'ooclb. ,e; J.li. 37G ; Day v. 
Ilal·tshorn, 3 l•tlllt. Pat. Cas. 32 ; Thomas v. 'V ecks, 2 Paine, 92 ; 
J>cntlargc v. J>cntlarge, 14 Rep'r, 579 ; 22 Blatcllj: 10. 

• 

2H). Or of showing long Possession ancl Public Acquies-
cence. 

I~or many years before the jurisdiction of the circuit courts to 
entertain a bill for an injunction without awaiting a trial at law 
was established as firmly as it now is by the cases cited in the pre· 
cetling note, there was a l:u·ge body of decisions holtliug if thcro 
had bc('n an exclusive }lOssession of some duration, and without 
serious dispute, of the rights of a patentee, under a patent, such 
claim and public acqnicscencc would warrant a court of equity in 
gl'anting an injunction without n•qn\ring the holder of the patent 
to first establish his right at law. 'Vashillll'll v. Gould, 3 Story, 
122 ; 1 lJ,..est. L. J. 465 ; 7 L. R1•p'r, ~76 ; 01'1' v. J,ittlclieltl, 
1 Wuo(i'll. ill .JlL 13 ; 8 L. Rep'r, 3 H ; t:lnllivan u. Redlicltl, 1 Paine, 
4H ; Ogle v. Ego, 4 iVaslt. 584; Foster v. 1\lool·c, 1: Curt. 2i!) .; 
Sargent v. Seagrave, 2 Curt. 553 ; J\lillel' v. And1·oscoggin Pulp Co., 
5 Pis!t. Pat. Gas. 340. 

Injunctions in patent right cases arc gl'3ntcd without a previous 
trial at law, in cases where the ownm· of a patent shows a clear 
case of infringement and has been in the possession and enjoyment 
of the exclusive right for a term of years without any tmccessful 

• 

• 
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imp1!aclmtcnt of its validity. Such JlOssession and enjoyment, aided 
Ly the presumptions arising from the patent itself, are :mffici<!nt to 
wanant an injunction to restrain infring<!ment. '!'here is no fixed 
n1lc as to tho length of time tho .possession and enjoyment of tho 
1·ight under the patent shall ha vo t:ontinued. It must ue sufficil•nt 
to justify a presumption in favor of tho validity of the patent. 
Potter 11. Muller, 2 Ji'ish. Pat. Oas. 4li5. 

It is not possible to fix any term of years during which the 
exclusive possession must have continued 111 ord1n· to entitle tho 
]H'oprietor to a provisional injunction. Each case must dt•}wntl 
upon its own cit·cumstances, e. g., tho extent of the uso or sales by 
tho patentee, the degree of the utility of the invention, and the 
nnmber. of persons whose business is affected by it, and who arc 
interested to qn<:stion the exdusive right, and the completen~ss of 
the acquiescl•llce under it. :Foster v . .Moore, 1 Ourt. 27U ; Sargent 
v. Seagrave, 2 Cw·t. 55:l. 

'fhc acquiescence of the pnblic in the usc: Ly the patentee of his 
invention before applying for a patent is entitled to more or h·~s 
weight, acetJI'(ling to the degt•oc of the utility of tho machi1w, and 
the u11mhl'l' of pl·rsons whose tmtlo or bu8incs8 is affected by it. An 
exclu~ire po~~~·ssion of about eight years, undet· a patent for a n~e
ful machine which affectPd the tradeaml business of largo unmut•rs 
of persons ; many of such machines having been constructed atul 
put in operation iu different States, was lteld sufficient. Foster t•. 
:Moore, sup·a. 

'l'hc sale of an invention, and its usc by the inventor and his 
vendors, is f;Uflicient evidence of an exclusive possession by claim 
and color of title, to entitle him to be protected in the contilliH!!l 
enjoyment, whatever donuts may exist tis to the validity of the 
patent. Cooper v. Matthews, 8 L. Rep'1·, 413, 410. 

Long possession :mJ use under one patent and recoveries upon 
it will not inmc in favor of another patent, as to which an injunc
tion is asked, even though the two patents arc very useful :.utd 
necessary for each other, unless there is some connection in la\\' 
between them, ot· one is auxiliary to or }>art of the other. Ilon·y 
'l'. Stevens, 1 lVoo(lb. d:: .11[. 200. 

'l'o entitle a patentee to the extraordinary writ of injunction, it 
is not snfiicient for him merely to show his patent and infringemeut 
of it. His right must Lc further substantiated, either by a pos!li'S· 
sio~ nccom~mnit\11 l1y an actual usc nn!l enjoyment. of the right for a 
sutliclent lcugth of time to afford a reasonable presumption of tlt:! 
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acquiescence of the public in its validity, or, by a judgment in hit! 
favor in a trial at law. Brown v. Hinkley, 3 Pat. Q{f: Gaz. 384 ; 
6 J?is!t. Pat. Cas. 370. 

On an application fot• an injunction against the infringement of 
a patent, the bill should show, either that tho validity of the patent 
}1as been established in an action at law, or that the t·ight of the 
complainant unuer the patent has been recognized anu acquiesced 
in hy long unqucstioneu usc aml enjoyment, or other cquivalt•nt 
acts. Gutta-pcrcba Co. v. Goodyear Co., 3 Sawyer, 542 ; 2 BaMz. 
& A. Pat. Cas. 212. 

A court of equity will not grant an injunction to restrain a party 
using, aml in possession of, an invention, where he bas been so for 
a long time, anll under color of right. Hall v. Speer, 1 Pitt/jb. 
513. 

2~0. Effect of Expiration of Patent on the Jurisdiction of 
Equity . 

• 

A circuit court has not jurisdiction, upon a bill filed after the 
expiration of a patent, to ascertain a past infl'ingement, and decree 
an accounting of profits, unless the bill shows citizenship of parties 
in different States, or the existence of some special ground of cqnit· 
able jurisdietion, or that complainant has not an adequate remedy 
at law. 'l'hc fiction that the infringer holds the proiits he hasrcal
izetl, as a trustee for the patentee, will uot 1'\llpport the snit. Hoot 
v. Hailway Co., 105 U. S. 189 ;* Lord v. Whitehead, &c. Machine 
Uo., 24 :fled. Rep'r, 801 ; 3 Pat. Q{f: G az. 4!JS ; Vaughan v. Ct·n-

"' Before the decision of the Supreme 
Court in Root v, Hailwny Co., lOll U. 8. 
189, thero appears to hn1·o been some 
conllict of opinion in the circuit courts, as 
tO whether U Snit for II uiscovery nnu IIC· 

count of profits coulu be maintained, af
ter the expiration of tho pntcnt had ter· 
minnteu the right to nn injunction. The 
preponderance of nnthority, however, wns 
that the jurisdiction of equity continucu. 
Howes v. Nute, 4 P'i.~lt. l'at. Cas. 26:! ; 
4 Clip: 1 'i3 ; McComb 1·. llcaru, 10 

lllatch. sno, 361 ; Smith v. Dakcr,li Put, 
Otf. Un7.. 496; Nevins v. Johnson, 3 
Blatch. 80; Gunlon v. Anthony, 16 l'at, 
OtT. Gaz. 113ti ; Atwoou v. Portlnnu Co.,_ 
10 Fed. Hcp'r, 283 ; 1i Bnnn. & A. Pnt, 
Cas. 5!l:J ; Stevens v. Knnsas Pacific Ry • 

• 
Co., 1i Dill. 486. 8. P., Sayles v. Dubuque 
& 8ioux Cin· R. H. Co., I d. lifi I. • 

But sec Draper v. Iludson, I Holmes, 
208; Snyles v. Richmond & 1-'rcdcricks
bnrgh H. R. Co., 4 Dunn. & A. J>nt. Cns. 
2~l\J; 7 Hep'r, 743. 

• 

• 

• 

• 
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-
tral Pacific R. R. Co., 4 Swoye1·, 280 ; Blll·dell v. Comstock, 15 
Fed. Rep'r, 395 ; Davis v. Smith, 1!) Fed. Rep'1·, 823. 

Where the assignee of damages for an infl'ingement has an ado
qqate remedy at law for an infringement of the patent which 
t•xpil·ed before the assignmen~ was made, a demurrer to a bill will 
he suHtninell; without prejudice to a suit at law for damages. Hay
ward ·v. Andrews, 12 Fed. Rep'r, 786; aff'cl, lOG U.S. 672 . 

Equity will not refnse to entertain a bill for an injunction and 
r.ccount, merely because the patent is about to expire, unless the 
t.imc it has to run is so short as to show that the bill was a mere 
<1evicc to oust the common law jurisdiction. Dick v. Struthers, 25 

.liep'r, 103. 
Where a bill in eqnity, alleging infringement of a }latent and 

praying for an injunction and an account was filed only five days 
before the expil·ation of the }latent and no effort was made to obtain 
an injunction, it was lteltl that the court never acquit·cd jurisdiction, 
lltmlell v. Comstock, 15 ~Fell. R1p'?·, 395. 

The intricacy of the aecounting elaimetl is 110t ground for juris
<liution of equity over inft·ingements of a patent expireu. Lord v. 
Whit('hcad & Atherton l\Iachine Co., 24 J·~d. Rql'r, SOl. 

Hills were filed about a month ueforc an extended term of a 
patent expil'(~a, one of them seeking to recover for infringements 
during the original term, the other for those dm·ing the ext{'uded 
term. It was !teld, that the comt had no jurisdiction of the hill 
relating to the original term; but, that ·as there were gronulls of 
equitable relief for the bill for the extellllc!l term, at the time when 
it was filed, an!l then• was nothing to show that the suit was a mere 
11esirc to transfer the jurislliction of law to equity, by commenciug 
~nit at this late day, the court did not lose juristliction by expira
tion of the pr.tent. Adams l'· Bt·idgewatet' lt'on Co., 2u Fed. 
Rep'r, 324; :34 Pat, OJ}: Gaz. 1045. S. P., Gottfried v. l\Ioerleiu, 
14 Fed. Rep'r, 170, 

An injunction against an inft·inging machine, made dnriug the 
life of the patent, will continue in force after the expiration of the 
patent. But an iujnnction will not issue against the usc of a pat
ented device, after the expiration of the term of the patent, upon a 
uill which does not allege that defenllant is using machines made 
during the term of, the patent and infringing it, or that the com· 
plainant fears such use. American Diamond Rock Boring Co. v. 
Rutland l\Iarble Co., 2 Fed. Rep'r, 355 ; 1 JJlatclif. 14G ; 5 JJann. 
& A. Pat. Ga.~. 34G. 
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Although a patent. ha!l expired, aml the device covcre<l by it 
can be use<l only in connection with other devices embraced in a 
patent still in life, the lattm· cannot be used without the consent of 
the }Jatentct•, though in connPction with the first. \Vheclcr v, 
McCormick, 4 Put. Ojf: Gaz. (HJ~ ; 11 Blatdif. 334 ; G Fis!t. Pat. 
Ca.~. 551. 

There is a broad distinction between the usc of an invention and 
thn use of a patentc!l machine. \\'bile the right to usc the inven
tion expires with tht> end of the tel'lll of the ol'iginal patt•ut, the 
right to the continnc<l usc of the machine, which embo•lit·s it, is 
protected. \V etherill v. Passaic Zinc Co., 6 Fish. Pat. Ca.~. 50 ; 

16 lid. Rev. Ree. 156 ; 2 Pat. O.ff'. Gaz. 4 71 ; 9 Phila. 385. 
Courts of equity :tn\ authorized to grant an injunction aftl'l' the 

expiration of a patent, to prevent the sale of articles manufactured 
during its life. New Y Ol'k Belting & Packing Co. 'I), :Magowan, 27 
Fed. Rep'r, Ill ; 34 Pat. Oj,l: Gaz. 1278. 

A bill in equity filed more than a year after the expimtion of a 
patent cannot be sustained, merdy Lccaus'.l it Sl·eks relief hy way 
of injunction, against the usc or sale by the defendant!! of artieil's 
cmlJOdying the patented invention, should any be found in theit· 
possession, and also against the use of the tools and pat·aphernalia 
of infl'ingemcnt made during the life of the patent, for the purpose 
of inft·ingement. Consolidated Safety Valve CJ v. Ashton Valve 
Co., 26 Fed. Rep'r, ~i l !J. 

In a suit in e9uity for inft·ingement of a patent, a preliminary' 
injunction against the defendants was denied, but they were 
required to give bowl and make a monthly statement, under oath, 
of their sale. Before a final decision on the merits, the patent 
expired. It was held, that under the circumstances, a decree in 
favor of the complainants should include an injunction against the 
defendants using or sdling the infringing articles manufactured by 
tbem during the life of the patent. New York Belting&; Packing 
Co. v. l\Iagowan, 27 Ped. Rep'1·, 111 ; 34 Pat. 0.11: Gaz. 1278 . 

• 

251. Effect of Expiration in Particular lnstances . 

....\., to whom letters-patent had been assigned, filed, after tlll'ir 
cxpimtion, which took place J nly 6, 1873, his bill against B., 
clmrging that tlte lattel' had during their term infringed tltem by 
using the patl'nted invention, whereby he realized gains, profits and 

• 

• 
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savings, which he should he compelled to account for and pay to 
tho complainant. The bill was, on demurrer, dismissed. It was 
held, that tlw decree below was pl'Oper, the bill being merely for an 
aceount of }H'ofits ancl damages against an infringer, and it not 
appearing from the case thereby made that any ground of cquita
hlc jurisdiction existed, or that A. lmd not a complete remedy at 
law whereby damages for the \\Tongs complained of could be recov
ered. IIistory aml limits of the jurisdiction explained. Root v. 
l~ailway Co., 105 U. S. 180. 

A bill was sustained, under the circumstances of the case, not
withstanding the patent had expired, on the ground that it was not 
necessarily to be trcatcl1 as a bill for infringement, but might be 
,\ccmcd founded on an agreement provctl between the parties, and 
which amounted to an cxccutctl license ; and that., viewed in this 
a~pcct, the bill was not open to the objection that there was a com
plete and adequate remedy at law, because an account and a discov
l'ry were necessary to ascertain the facts from which the damages 
to the plaintiffs could be computet~, and the bill was a bill for an 
aceount and a discovery. l\Iagic Rufiie Co. ·v. Elm City Co., 13 
Blatclif. 151 ; 8 Pat. O.ff'. Gaz. 773. 

After a bill in equity bad been filed for the infringement, the 
patl'nt was sm'!'cntlered, and a reissued patent was granted. 'l'ho 
plaintiil' then moved for leave to file a supplemental bill founded 
IJIJ the reissued patent anu for an injunction. It was lwld, that the 
motions must be denied, on tho ground that, by the surrender anu 
n·issnc, the suit was at an end, and that the J>laintiff mnst proeced 
by original bill founded on the reissued patent. Fry v. Quinlan, 
I a Blatcl'f. 205. To same effect, Jones v. Darker, 11 Fed. Rep',·, 
·'I- ')') I~ • Oft' ,., '1 '"I v ._ ' ; -... all. • . uaz. ' . 

Filley invented and patented a new stove, known as the "Char
t t•r Oak ;" but for a long time allowed J acohus to make and sell it, 
a111\ to usc that name. It was !teld, that he could not, after the 
patent expired, have an injunction to forbid .Jacobus from contin
uing the sale under the name "Charter Oak," so long as the latter 
1\ id not represent the stoves he twld as having been made l1y Filley. 
Fillq v. Child, IG Pat. Qtt: Ga.;,. 261 ; 16 Blatd~t: 3iU; 4 lJwm. 
(('; A. Pat. Cas. 353. 

A manufaeturer of 8cales cannot claim l))'Oteetion, after expira
tion of his patent for scales, against another person's making sealcs 
in imitation of the form, color, &c., of those mannfaetured by 
plaintiff. Neither a patent or a tradc-nnrk relates to the aecidcntal 
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exterior appearance of such an article. The patent (while it lasted) 
protected only the novel, substantial mechanism ; and the trade
mal·k only forbids representing defendant's articlu as being of the 
manufacture of plaintiff. Fairbanks v. Jacobus, 14 Blatcl1j. ·337. 

'file use of machines made in the life·time of a patent and 
infringements thereof when made, enjoined after it, had expiretl, 
Rcay v. Haynor, 19 Fed. Rep'1·, 308; 22 Blatehf. 13 ; 2G Pat. Ojf: 
Ga;:. 1111. 

A bill in equity for inhingement of a patent, asking an account 
of profits and damages, and an injunction, provision;! am! perpetual, 
was filctl only font· days befo1·e the expiration of the patent. It was 
ltcld, t.hat as notice of eight days of a motion for an injunction was 
J•equil·cd by the rules of the court, and no injtmction could there
fore be obtained, and the sole object of the bill appcat·ed to he 
pecuniary comr1ensation in the form of profits or damages, a dcrnur
l'er should be sustained. l\lersbon v. J. l•'. Pease Fumace Uo., 24 
Fed. Rep'r, 741; 32 Pat. O.tt: Gaz. 1011. 

• 

Bnt where a bill, although filed only twenty-six days before the 
expimtion of the patent, set forth that the plaintiff, having 
retained the exclusive right to make antl sell the patented article, 
was exercising it, and was able to supply the market, and that 
d<lfendants were m,,king machines containing the invcution, :tll(l 

thru~tened to make them in large quantities, and iutcudc!l to put 
on the market, aftel' the cxpimtion of the patent, iufringing 
machines made before it expired, and prayed an injunction l'l'strain- . 
mg the sale, after as well as before the expimtion of the pal<•nt, of 
machines unlawfully made before it expired ; it was lteld, that a de
murrer to the bill shouhl be ovcnnlcd. Toledo l\Iower, &c. Co. t•. 

Jolmston Harvester Co., 24 Ji'etl. Rep'r, 739 ; 32 Pat. O.tf: Gaz. 
1010. 

A bill in equity for inf1·ingement of a patent was filecll\fay 5th, 
1885, and pl·ocess was set·ved on the defendants two days afterw:ml, 
out no steps were taken to secure a rn·climinary injunction. The 
uatcnt expired June lGth, 1885. It was !Leld, that a demurrer to 
the bill should not be sustained because of the expiration of the 
11atent, the case bl.'ing cognizable in equity at the time the bill was 
filed, Dick v. Struther8, 25 Peel. Rep'r, 103 ; 34 Pat. Off: Gaz. 
131. 

'l'hren patents wm·e usetl in one }ll'ocess, antl therefore must be 
comidcrcd in connection in estimating profits. One of them lmd 
<Jnly tb1·ee months to run) when the bill was tiled. '!'his was !teld 
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no ground for dismissing the bill. New York Grape Sugar Co. v. 
Peoria Grape Sugar Co., 21 Ftxl. Rep'r, 878 j 32 Htt. Qtf: Gaz. 
138. 

In a suit in equity for infringement of a patent, in which an 
injunction and accounting were sought, several changes of parties 
were made by amendment of the bill, by one of which tho heirs at 
law of one of the patentees were made parties. Pending the suit, 
the patent expired, and not until afterwards was the administrator 
of the decease<J patentee made a party, by a further amendment of 
the hll.. It was held that the su:t must be regarded as comnwnced 
when auch administrator was brought in, and, the patent having 
then expit·ed, a court of equity had no jmisdiction. Hewitt 
v. Pennsy lvaui;l Steel Co. 24 Fed. Rep'r, 367 ; 31 Pat. Off: Gaz. 
1687. 

Effect of Abandonment, Acquiescence, or Delay, on the 
JuriscUction. 

Equity will not intcrfcl'C in behalf of patentee, either to grant 
an injunction, or give him any other relief in resvect to an allt•gt•tl 
,·iolation of his patent, if, after having obtained his patt•nt, lw has 
dedicated it to the public, or acquieset·d fo1· a lung lwriud iu tlw 
public use thereof, without objection ; in sueh a case his own ('oil· 
duct may be con~idered as having lt•d to the use of the invention 
complainctl of. 'Vyeth l:. Sto1w, 1 Stol'y, 2i3; 4 L. Rt•p',·, 54. 

A court of equity is reluctant, even wlwn ~;atisfietl that a pat
ent is valid, to enforce it. by cnjuiuing infringements, where the 
patentee is chargeable with l:u:hes in sctJking relief. And thi~ 

principle ext-:ncls to assignees of the patent under an extension. 
Goodyear v. Honsinger, 3 Fislt. Pat. Cas. 147; 2 Biss. 1. 

l\lerc delay in bringing suit for infringement is not suflicient to 
establish an abandonment or dedioation. There must be an acqui· 
escencc in the appropriation of the right, of such chamcter as rea· 
sonably to induce the }Jclief that the owner intended to relinquish 
it. to the publie. 'Villiams v. lluston & Albany R. R Co., J G l'at. 
Ott: Oaz. !:lOG ; 17 Blatd1j: 21 ; 4 Bann. J; A. Pat. Cas. 441 

Thus, if a patentee has negleeted to file a disclaimer, in a ease 
where he ought 'to do so, until after suit is brought, a court of 
equity will not interfere to grant a perpetual injunction, whate\'Cr 



RE.l\IEDY BY INJUNCTION. 395 

may he his right :mu remeily at law. 'Vyeth v. Stone, 1 Sto1·y, 2'73 ; 
4 L. Rcp'r, 54. 

Where there were satisfactory reasons for the delay, it will bo 
cxcnseLl. Thus, where the validity of a patent was in litigation, it 
wa~ held not laches on the part of the patentee to wait· until a 
dcdsion was rende1·ed, before bringing suit against infringers. 
Green v. Barney, 19 Fed. Rep'r, 420. And a patenteo will not be 
deemed to have acquiesced in the use of his invention so a~ to 
deprive him of the right. to an injunction, because he first proccPded 
against only the more palpable and obvious violations of his patent, 
or because he has not brought suit against all persons infringing 
upon it. Van Hook v. Pendleton, 1 Blatcl1f 187. 

253. Effect of Delay, &c. £n Particular Instances. 

Twenty days before the expiration of a patent for a "t>elf-rais
ing" flour, motions for injunctions in over fifty snits, to restrain the 
infringement of the patent, were made. All of the suits but ono 
were against grocers who were selling the flour. One was against 
a manufacturer. The patent hall hcl'n sustained on final hearing 
in other suits, but had been much litigated, uncl until recently. 
Since then, there had been no unnecessary delay. It was !teld, 
that no laches could he imputed to the plaintiff. An apprehension 
that the grocers may feat· to sell no<~-inf1·inging flours, and thus 
cause injury to the manufar.tml•rs of such flours, was no ground for 
withholding injunctions against tht• groeer:;, Umnfonl Chemical 
'\Yorks v. Vice, 14 JJlate/1,(. 17!); 2 llann. <C A. Pat. Cas. 584. 

\Vhet·e the patentee gave prompt notice to an infringer to cease 
infringing, ancl, within two years thereafter, and Leforo tho com· 
menceml•nt of ll•gal proeeediugl'l, r~.>pcatetl tho 'notice three times, 
:uul the business engagements of the patcntl•e were many and press
ing, allll he gave no affirmative c•wom·agement to the infringer. 
It was l1eld, that the right to a pn•liminary injunction, in a ease 
ot herwi:.~e plain, wonltl not be atl't•ctecl hy the clelay .. Collignon v. 
llayt>!-1, 8 Feel. Rep'r, !J 12 ; 20 Pat. O.fJ'. Oaz. H 7. 

Whe1·o the patentee had knowletlgo of the inf1·ingement for 
m•arly two years before applying fo1· an injunct ion, mul hatl wamed 
tho tlefenilants that they were infl-ingcrs. It w::u; ltcld, that a mo
t.ion fo1· an injunction shoultl he denied fo1· want. of diligene£•. 
Sperry v. Hibbands, 3 Bmm. <6 A. Pat. Cas. 260 ; 1 N. J. L. J. 115 . 

• 
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The loss of a patent issued under the act of 1703, anu which by 
that act was required to be recor<led, is no excuse for delay in 
applying for an injunction for its infringement. A copy woulu be 
as good evidence of the right as the original, or as a new patent 
issued und~;r the act of 1837. Cooper v.l\latthews, 8 L. R1p'r, 41!1. 

. From a hill in equity for infringement of a patunt, it appeared 
that the patent had been in existence fot· ahout 15 years, and that 
the infringement had continued 13 years; a111l no excuse for 
the dday on the part of complainant was sl10wn. It was held, 
that a demurt'Cl' should be sustainutl, on the gi'OlllHl of laches. 
:McLaughlin v. People's R Co., 21 P.:d. Rcp'r, 57 4 ; 20 Pat. Off. 
Gaz. 2i7. 

Delay for more than seven years h! .i~!'l)Ccctling against open 
infringers of complainants' patent was held, gr,'Untl fot· refusing a. 
}H'climinary injunction against the s:.me parties, notwithstanding 
the owners of the patent hall, during t!;at timr, been engaged in 
di~putcs among themselves, antl in establishing thd1· rights against 
other infringers, Latltl?J, Cameron, 25 l+d. Rcp'r, 37. 

25±. Proper Persons to be Complaincmts -in a Suit in 
Equity. 

Only the patentee, or an assignee of the entire antl exclusive 
right for a specific tcnitory can bring suit in equity for infringe
ment. An assignee of a 1mrt only of the right, as an assignee of 
the right to use allll sell but not to manufacture cannot sue in his 
own name. Hill v. \Vhitcomb, 5 Put. OJ!: Ow:. 430 ; 1 Jiolmcs, 
:ll7 ; 1 Bwm. <U .A. Pat. Cas. 34. 

In a suit in equity brought 011 letters patent for a machine, to 
restrain the dcft~mlant from making the patented machine~ ~nd Hell· 
ing them to parties who buy them for exportation b allll usc in 
foreign countries, the owner of the lcgal title 1,o the pate11t 
should be joinctl as plaintiff with the holder of the exclusive 
right to make antl veiHl the patented invention for usc in foreign 
eountric~. Dors'Jy, &c. Hake Co. ·v. Dratllq l\Ianuf. Co., 12 
Btatc/1 t: 202. 

' 
In a suit for infringement, those who have a title to the patent 

are necessary parties ; if others arc joined as parties, it is not neces
sary to dismiss the bill, hut merely strike off their names. ELlgar
ton v. Drcek, 5 Bann. <.C A. Pat. Cas. 42. 
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A bill to enjoin infringement, which docs not join all the owners 
of the patent, is fatally defective ; but this rule requires tho 
joinder of only those persons to whom intm·osts havo been trans
ferred by assignments in writing tlnly authenticated. Jordan v. 
Doln;on, 2 Abb. lJ. S. 3!)8 ; 7 PMla. 5:3:1. 

A motion to dismiss a bill fur an injunction, on the gronml that 
complainant has parted with all his interest in the suit, will be 
denied if it appears that tho assignment was ma!lo after tho com
}Hitation of profits em1ctl. Dean v. Mason, 20 Ilvw. 1 !lB. 

A patent granted to the atlministrator of an inventor is held hy 
him, prima facie, in trust for tho heirs; and they must be parties 
to a ~>nit in equity on the patent, so long as they retain such an 
iuterest ; if, however, tho inventor sold his interest prior to his 
d•.·cl•asc, the assignee muRt bo made tho JHll'ty, and not the lH~it·s. 
North-western Fire Extinguisher Co. v. Philadelphia Fire Extin
guisher Co., G Pat. O.ff: Gaz. 3-l: ; 10 Phila. 227; 1 Bwm. d; A.. 
Pat. Cas. 177. 

One of a number of joint tenants in a patent cannot enjoin the 
other from the usc or sale of tho patent ; no1· can tho equitable 
owne1· of a patent be enjoine<l from using it, upon a bill filed by 
one holding tho legal title only." Clmn v. Brower, ~ Curt. 506. 

'Vhero tho legal anil the equitable right to a patent arc in llif
fcrent persons, both should join as plaintiffH in a snit in equity for 
an iujunction ami an account. Stimp!>on v. Roger~, -1: Blatcf,j: 

• 
333. 

The next of kin of a patrntce cannot be united with the personal 
representative~, as parties plaintit! in a bill to enjoin the infringe· 
ment of tho rights secured by the patent, and for an accounting. 
Hodge v. North :Missouri R R. Co., 1 Dill. 10-! ; 4 Ji'islt. l'at. 

' 
Gus. 101. 

A former owner of a patent, who, in tlw instrument conveying 
it, reserved to himself tho right to usc and to license others to usc 
the patented process to a cert-ain specified extent, is not a necessary 
}larty to a suit by tho person to whom he conveyed, as against third 
persons, to restrain infringement. l•'rankfort \Vhisky. J>rocess Co. 
1~. l'epper, 20 Fed. Rfp'r, 336. 

If the owner of an equitable right or interest in a patent insti
tute a suit in equity for his own benefit in the name of the owner 
of the legal title, for an injunction and an account, he will be made 
a co-plaintiff with tho owner of tho legal title upon application to 
the comt, even aftl•r answer ill tiled, testimony published, anil tl\0 

' 
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case is placed on the term calendar for ·final hearing. Patterson 
v.·Staplcl', 7 Ji'ed. Rep'r, 210 ; 27 Int. Rev. Rcc. 171 ; 11 Repr, 731. 

A party nlJegcd to have an interest in a patent sued on may dis
; claim all interest in favm· of complainant, and thus obviate the 
j objuction that be should be joined as a party. Graham v. Geneva 

J"ake Crawford l\Iauuf. Co., 11 Pea. Rep'r, 138 ; 21 l.)at. 0.11: Gaz. 
1536. 

A bill for an infl'iugcmcnt was founded not on the title of tbc 
original patentee, but on the derivative title of the complainant 
iirst named in the bill, to whom, as executor of the deceased in
ventor, the patent was reissued. It was ltclcl that the objection to 
the right of the complainants to maintain their bill, because only 
one of the persons n:unetl as executors in the last will and testa
ment of the original patentee was made a party to the bill, could not 
he sustained ; the reissued patent, untler the circumstances, was a 
new contract between the government and the executor, subsequent 
to the decease of the original patentee. Goodyear v. Provhlence 
Uubber Co, 2 Clijf: 351 ; 2 Fislt. Pat. Cas. 4!l!l. 

A suit for an accounting of profits for inf1·ingement of a patent 
by a corporation cannot be sustaineJ on behalf of parties who, as 
officers and managers of the corporation, were actively engaged in 
such infringement, but subsequently solJ their stock in the corpor
ation and purchased tlw patent. New York Grape Sugar Co. 
v. Buffalo Grape Sugar Co., 24 Ji'ed. Rep'r, 604 ; a2 Pat. Ojf: Gaz. 
1356. 

Who is such assignee as may t,;ue in his own name. Sue I.ittle
fichl v. Pet·ry, ~1 Wall. 205. 

The fact that an assignee cannot sue at law in his own name 
docs not entitle him to resort to equity. Hayward v. AmhcW!;, 
106 u. s. 672. 

A patentee may maintain an action at law upon a patent, in his 
own name, although he is under :l contract to assign it to others 
so long as the assignment has not been cxmmted; hut e•Jnity 
reg:wds that as already done which the patentee bas agreed to do, 
and will require that the proposed assignees be made partieH to any 
bill in chancery bt•ought against infringers. If, howev<·r, the 
other parties to such a contract release to the patentee all their 
intct·est in the patent, be may maintain a bill in his own name fur 
all subsequent infringements, but not for those committed pre
vious to the release ; neither can he recover damages for any 
infringements committed afte1· he has soh} and assigned tho patent. 
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Wheeler v. McCormick, 4 Pat. OJ!: Gaz. 692 ; 11 Blatclif. 334 ; s 
Fislt. Pat. Cas. 551. 

One wlw is only a licensee cannot sue in equity in bis own nam~.>, 
but must join with him the owner of tho legal title as }Jlaintiff. 
Nelson v. l\IcMann, 16 Pat. Qjt: Gaz. 761 ; 16 Blatcllj: 139; 4 
Bmm. d; A. Pat. Cas. 203. 

In an equitable suit brought by a marriccl woman in the circuit 
court in the district of New York for infringement, the hm;band 
need not be joined. Lorillard v. Stamlard Oil Co., ~ 1 Alb. L. ,J. 
402. 

'l'hc receiver of a corporation appointed under the Jaw of Penn
sylvania, being, by the law of that ~tate, tlJC mere custodian of the 
property of the corporation, cannot maintain in his own name a 
suit for inf•·ingcml'llt of a patent ownetl by the eorpomtion. Dick 
v. Stl'llthci's, 25 J?ed. Rep'r, 103 ; 20 Rep'r, 643 

255. Propel' Pe1·sons to be .ilfade Defendcmts. 

A patentee should not be joined with l1is licensee, as defentlant 
in a suit for infringing an earlier patent by manufacturing and sell
ing the licensetl machine, if the patentee macle defendant has no 
other connection with the infringement tlmn t'cceiving the royalty. 
The licensee is the party liable for l1is sales. lluHsey 1.'. lli':Hlley1 

5 lllatcllj: 134 ; 2 Pish. Pat. Cas. 362. 
The usc of a patented machine under a license by an assignee of 

the license may be enjoined, where the assignee refuses to pay the 
tariff agreed upon as the consideration for such license ; but the 
assignee cannot be enjoined by reason of a default in paying the 
tariff happening prior to the assignment ; he is liable only for his 
own default. Goodyear v. Congress Rubber Co., 3 Blatchj: 440. 

In a suit fot· inf1·ingement the bill alleged that the defendants 
had "jointly and collectively, and also separately," used and sold 
bottlc-stOJlpCI'il containing the patented invention. It wus lteld 
that althongh no joint sale or usc was shown, yet as the bill was 
fmmed to recover for scpamte infringements and was not demurred 
to on that gronncl, and the case went on upon that issue, that the 
plaintiff could maintain the suit as a suit against each dcfundant 
scp:watcly. Putnam v. Hollander, 6 Feel, Rep'r, 882 ; 19 Blr.rtchj: 
4!:1 ; 19 Pat. O.ff: Gaz. 1423. 

'l'he unauthol'izcd use of a patent by the agent of a joint stock 

• 
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association, in its business, for tho benefit of its stockholders, must 
he considered as a uso by cacl: of tlH~m, from which each of them 
may be enjoined ; notwi.ltstamling that under the laws of the Statc, 
there being mo1·c than se\'en shareholders, the association might 
have lJc('ll sucd as a whole by suing tho Jll'esitlcnt, without making 
all the sh:ll'eholtlt•rs p:u·t it•s. Ty It! I' 1l. Galloway, 13 Iled. R('p';·, 
•-- • •><J 1' t (J·u~· G' ~ ]""'· 1' l' ·'· ,.. ... ] · '>Il'l t ·'..t' (i(i -.11,-- a. -.It• a.,,.,N, .. .tp1,,,. ~au~,t .. 

2.JG. In 1tlwt Cases .ArJeuts, Coufmdors, Laborers, Co11JO
mte Officers, may be &ued. 

An injunction will not l1c gmntcd against. a person, restraining 
him from using a patented machinl', unless it is shown that he 
actually used it, or employed othct·s to u~e it for him, or recl•ive•l 
protits from its usc; except that, to prevent evasions, a workman 
on a machine, though uot intercstctl in it, is liable to be restrainc1l. 
'Vootlworth ·!l. Hall, 1 1J'oodb. <fJ .11/. 248. J,ater it was !teld, in 
the same distriet, that a decree fot' an account cannot be had against 
a mere workm:m, who has becn instrumental, while in the employ
ment of anot' •'r, in the inft·ingcrnent; he having had nothing to do 
with the profits. Sargent v. T.at·ned, 2 Curt. a.w. 'Vhcre a person 
runs a machine which others own, arHl which machine is a violation 
of a patent, an injunction may issue against nil for the violation. 
'Voodworth t•. Edwards, 3 ll'oodb. <f: • .J.1I. 120. 

"Then contractors laid, for a city, a pavement which infringeol 
the patent of N.; and 'the city paid them as much therefor as it 
would have had to pay him had he constmcted the impi'Ovcmcnt, 
it was held, in a suit in equity, to recover JH'ofits, brought against 
the city a111l the contractot·s, that the latter alone were responsible. 
The city might have lJccn enjoined before the completion of the 
work, and perhaps would have been liable in :m action for damages ; 
but it was not chargeable for profits, because it had not realized 
any ; the profits had inurcu tu the benetit of the contractors. Eliz
abeth v. Pavement Co., !l7 U. S. 12G. 

The directors of a manufacturing corporation, who manage and 
superintend its business, antl under whose direction it manufactures 
and sells articles whidt arc an infl'ingement of a }latent, and its 
agent~, who conduct its business of selling such articles, arc respon
sible for such infringement, am1 may be joined as <lefen<lants in :m 
injunction snit. Goodyear v. Phl•lp~, 3 JJlatclif. 01. So an oflicet· 
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of a Ctll'poration owning a patent, who has pm·sonally executed an 
ngrl•emcnt on behalf of the cqrp<n·ation, a third person to furnish 
the int't•inging machiucs under a t:u·iff a!l rent, i~ a proper defendant 
to a suit to restrain such manufactm·c, brought 011 the ground that 
it is an illft·ingement of a prior patent owned by tho complainant. 
Nichols v. Pearce, 7 Blatcltj: 5. B11t sec a case where officers were 
lwlcl not liable for royalty, whet·e they had derived no pet·sonal 
benefit, and had acted in good faith (Phillips t,, Detroit, 16 Pat. Off: 
Gaz. 027); and a case where corpomto otlicet·s were ILeld liable, be
cause they refused to disclose to the patentee the names of the 
persons really responsible. Amet·ican Cot ton Tic Supply Co. v. 
l\IcCt·eady, 17 Blatcllj: 2{) 1 ; 17 Pat. OJ!: Gaz. 505 ; 4 Bwm. cf; A. 
Pat. Gas. 588. 

'l'he fact that a defendant who has sold an article which infringes 
on a patent, sold it on behalf of it!l ownet·, and had 110 interest in it 
or its sale, is no ground for l'l·fusing to gmnt an injunction against 
him. l\Ialtby v. Hobo, 14 lJlatchj: 53 ; 2 Bwm. ill A. Pat. Gas. 
·l50. 

A man worked for the defendant by the piece, in the defend
aut's manufactory, aud there used, in the defendant's businl'ss, 
folding-guides, his own property, which infringed the plaintiff's 
patent. It was lteld, in a suit in equity, that the defendant had 
infringetl the patent. \Voostcr v. Murkt>, 17 Blatcllj: 368 ; 9 Rep'r, 
201 ; 5 Baun. <6 A. Pat. Gas. 50. 

An employee may l1e liable to account fot· the commissions 
derived by him from the sale of inft·inging goods, and may be 
l'njoincd from making any furthe1· sale~. And a suit against the 
employer, brought in anothet· distr!ct, for such sales, cannot be 
pleaded in bar to a. suit against such employee fot· an aceount and 
injunction. Steiger v. llci(IIeberger, 4J·hl. Rep'r, 455 ; 18 Blatchj: 
4::0 ; 18 Pat. OJt: Gaz. 1403 ; 11 Rep'r, 212. 

An assignment of the revenues of a railroad to a }ll'eferred cred
itor, and the usc, hy the assigtwe, of cars which have patented 
brakes attached to them, does not render him liable to account fo1· 
infriugcml•nt of the patent, if the bmkcs had been liccmhl to tho 
company ; the assignee uses the bt·akes as agent of the company, 
not as purchaser. Emigh v. Chamberlain, 1 Biss. 367 ; 2 Fislt. 
Pat. Gas. 192 ; 1 Am. L. Rerf· N. S. 207. 

In a suit for infringement of a patent, against a corporation, its 
president, J,,, and another, the snhpnma was not sencd on L., but a 
solicitor appeared for the dcfcmlants, without naming them, and 
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their answer was sworn to by L. as one of the defendants nnrl 
signed hy his individual Imme. It wn,; lteid, that. ht> had Lecome 
pct·sonally a party, t-lo t.hat a d!'crt>e for n·lid n~k1 d iu the bill 
agaiust him pl•rson:Jlly might prnpt·t·ly be llHHle. I.uwis v. Stand
ard JJaundry .i\Iaehint•t·y Uu., :.!1 /Jlafeltf. 18 L 

A bill fot• a tliseo\'l'l'\' ma,· ht· maiutaiut·tl, iu aid of an nctiou nt • • 
law for damages for i 11 f t•i ugt•llll'll t of a patt•ll t, "ga i ust a cot'{lOrat ion 
as dcfcnllaut, without makiug its otlit•t•rs J•artil'S. 'l'hat 1-lim.lat· 
wlief could lw ohtaiuetl l•y tht• cut•tplaiuaut in his action at law 
male!' tlw local praet iut>, du!'s uot. th•privc the court of its c•!uital,lc 
jurisdiction to compt•l a tlist·on•t·y in such cases. Colgate v. Cum
paguic Frnncait~e dn 'l'elt•graplw, 2:! l•hl. Rep'r, 82. 

A son, who is cutployt•tl in the :-;hop of his father as supcriu
tendcnt, having no interest iu the husineHs, is not lialJlc fur an 
infringement of a pateut, merely lwcausc the iufriuging machino is 
usetl in the shop untlcr his direction. McDunalu v. \\'hitney, 
24 J.i'ed. Rq.'1·, GOO ; 32 l'at. O.(J: (}az. 1405. 

257. The Right to a Preliminary Injunct/on in General. 

To entitle complainant in equity to the remedy of a preliminary 
injunction, his title by tho patent, atul the proof of infringenwnt 
by defendant must he ft·co from doubt. l\larks v. Col'll, 11 Fed. 
Rep'r, !JOO ; :!3 Pat. (~/t: Gm:. 04 ; Steam Gangl', &c. Co. v. l\lillt•r, · 
11 Ji'ed. RejJ'r, 71 H ; Stt•am Gange & l.:mtern Co. v. l\lilltn·, 8 Ft:d. 
Rep'r, a 14 ; 20 Pat. qtJ: G11z. 880 ; lh·atlley, &c . .l\Ianu f. Cu. v. 
Chal'les Parker Co., 17 Fed. Rep'r, 240 ; 24 Pat. O.Jj: Gaz. un5 ; 
Illingworth v. Spaulding, !) Fed. Rep'r, 154; 1~ Rep'r, 354. S1•e 
Isaacs v. Coo pet·, 4 'JI'Its!t. 25!l ; W ootl woJ·th v. Hall, 1 Wood b. & 
M. 248 ; Icl. 380 ; 6 Pa. L. J. 178. 

'l'hc mere fact that the complainant has ol1tained a patent is not 
enough, standing alone, to entitle him to an injunction, before a 
hearing upon the merits. On v. IJittlcticlJ. 1 1Voodb. &; 111. 13 · 8 
L. Rep'r, 314. 

'fhe grant of a patent hy the patent-office is not, of itself, a bar 
to an interlocutory injunction in favor of a pe1·son claiming to be 
a prior patentee of the same thing ; particularly when such per
son had no notice to appear and be heart! at the patcnt-otlice, 
and the court is F;atistied that the last granted patl•nt was an inter
ference. Wilsoo v. Barnum, 1 Wall. Jr. 34,7 ; G West. L. J. 404 ; 
2 Fi:Jh. Pat. Cas, \>35. 
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'Vhcrc an interference between complainant and defendants' 
assignor was decided in favor of complainant, to whom a ·patent 
was granted, and he subsequently moved for an injunction thereon, 
it was lteld, that the interference proceedings did not estop defend
ants fi'Om setting up as a defense that the invention patented was 
anticipateu Ly another device. Peek, &c. Co. v. Lindsay, 5 Bann. 
(f; A. Pat. Oas. 300. Compare Smith v. Ilalkyard, Hi Feel. Rep'r, 
414; 23 Pat. Off: Gaz. 1832. 

·where the commissioner of patents has granted a reissue with 
an CXJmnded cbim, a preliminary injunct.ion may be awarded to 
restrain infringement of the patent. Lorillard v. McDowell, 23 
Int. Rev. Ree. 00. 

Where the validity of a patent is fully established, the plaintUf 
is entitled to protection by an injunction ; and the fact that great 
injury may thereby be caused to the infringer !Jy intennpting his 
business as a common carrier, even though to the inconvenience of 
the public, is no ground for refusing it. Hodge v. Hudson River 
R. R. Co., 6 Blatclif. 1G5. 

·where a defendant sued for infringemt•nt of plaintiff's patent 
shows that be is acting under a patent which has been issued to 
himself, an injunction before the trial should not be allowed. Good· 
year v. Dunhar, 1 Fis!t. Pat. Cas. 4 72. 

Where the clefcnrlant luul none thB acts complained of under the 
authority of a patent, and with the know ledge of the plaintiff, and . 
unmolested for a length of time, and has invested money in the 
business sought to be stopped, plaintiff is not entitled to ask a pre
liminary injunction; except in a case free from all reasonable doubt. 
North v. Kershaw, 4 Blatelif. 70. 

If defendant has Ut;ed the patented invention unlawfully and 
without making compensation, the plaintiff is not tle})rived of his 
right to a preliminary injunction by the fact that defendant has diR
continued such use and disclaims any intention of resuming it. 
Sickles v. 1\Iitchell, 3 Blatclif. 548 ; Hum ford Chemical \V orks v. 
Vice, 14 Blatelif. 17!! ; 2 Jlann. d'; A. Pat. Cas. 584; Poppenhu
sen v. New York Comb Co., 4 Rlatcl~t: 184 ; 2 Fislt. Pat~ Cas. 79. 
S. P., Buck t'. :McGill, 4 J.lfcLean, 174; Potter v. Crowell, 1 Abb. 
U. S. 89 ; 3 Fis!t. Pat. Gas. 112. 'l'he complainant in such a case 
is not obliged to rest his interest!; on the mere asseveration of the 
party that he will not repeat the act of infringement. Having once 
been a wrongdoer, the law Hnpposes t~JC possibility of his being so 
again, an1l will impo!:>e the propet• restra:nt to prevent the repetition 
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of the wrongful act. Jenkins v. Greenwald, 1 Bond, 12G; 2 Fislt. 
Pat. Oas. a 7. 

258. The Application; how lllacle, and how IIeard antl 
Determined. 

In patent causes, the United States cotll'ts may, in a proper case, 
grant a pn·liminary injunction without ruquiring notice to be givun. 
Yuungling v. Johnson, 1 IIu,qhes, G07; 3 Bann. &; A. Pat. Cas. 
99. 

Informality in the notice of motion is cured by appearance of 
the defendant. Brammer v. Jones, 3 Fish. Pat. Oas. 340. 

To grant a motion for a preliminary injunction on a patent, on 
a tlwory, which, although it may be true, is not supported by am
davits, is not proper. American Diamond Rock Boring Co. v. 
Sullivan Machine Co., 14 Blatclif. 119; 2 Bann. (f; A . .Pat. Oas. 
522. . 

Upon a motion for an injunction to restrain an infringement, 
the plaintiff should include in or subjoin to llis biil a special affi
davit to the truth of the allegations therein, antl that he was the 
original and first inventor, as be believed, of the thing pa.tcnted, and 
that the same bad not been in use Ol' described ante riot' to his invcn-
tion. 'l'be formal oath to originality of the in ventim1, made wlwn 
applying for the patent, docs not suffice, for the motion. Rogers v. 
Abbott, 4 1Vash. 514. S. I>., Sullivan v. Redfiult1, 1 Paine, 441. 

The applicant for a preliminary injunction shoult1 state facts 
sufticient to allow the court to decide whetller or not there bas been 
an infringement ; his affidavit merely that there has been one is 
not sufficient. Kirby Bung l\Ianuf. Co. v. 'Vbite, 5 Bann. <f: A. 
Pat. Cas, ~63 ; 1 Feel. Rep'r, G04; 1 .1.lic Crary, 155 ; 17 Pat. Off: 
Gaz. 97 4. 

'Vhere the hill states an exclusive possession of the invention 
for which the plaintiff has obtained a patent, a preliminary injunc· 
tion may be granted, although tlw court may feel doubts as to th~ 
validity of the patent. Issues v. Cooper, 4 1Vash. 25!l. 'l'o uearly 
!lame effect, W o0l1 wortll v. Hall, 1 lVoodb. d'; JJf. !!48 ; G Pa. L. 
J. 178. 

U ndet• the rules of the circuit court in the second cit·cuit, thE 
court, or a judge out of a court, has power, on a motion for a pro· 
visional injunction where the defendant set~ up a license in defense, 
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to permit the plaintiff to put in proofs in rebuttal of the proofs put 
in by the defeiHlant ; and the order to admit such rebutting proofR, 
when malic by the court., is regular, although not made till such 
rebutting proofs are received. The defendant is not entitled to 
reply to such rebutting proofs by further proofs on his part. Day 
v. New l!~ngland Car Spring Co., 3 !Uatcltj: 154. 

On a motion for a preliminary iujunctiou to restrain the inhinge
ment of letters patent, the court will not look further into the case 
than to ascertain whether or not, upon established principles of 
equity, the interfci·ence of the com·t is required to prevent an il'l'ep
amblc injury pending the litigation. An<l unless the right is clear 
upon the papers and proofs preReutcd in f:wo1· of the plaintiff~, the 
injunction will be refused. Sickels v. Youngs, 3 Blatc!if. 293. 

An application for a provisional injunction, to restrain a defend
ant from continuing au alleged infringement of a patent owned by 
the complainant, is addressed to the discretion of tho court. \Vycth 
v. Stone, 1 Sto1'!1. 27a, 295 ; 4 L. Rep'r, 54 ; Orr v. B!ldgcr, 7 L. 
Rep'r, 465; 1 Brw1ner Col. Cas. 53'/ ; Porhush v. Bradford, 21 L. 
R1p'1·, 4 71 ; 1 Fish. Pat. Cas. a 1'1 ; Orr v. IJittlefield, 1 lVoodb. &; 
J1f. 13 ; 8 L. Rep'r, 314 ; Earth Closet Co. ·o. F('nuor, 5 Ji'islt, Pat. 
Cas. 15 ; ll'\vin v. Dane, 4 J?islt. Pat. Cas. 359. 

In granting injunctions against the violation of patent rights, 
the court proceeds ac\!ording to tho course and principles of eourts 
of equity in similar cases. Sullivan v. Redfield, 1 Paine. -!·H. 

On an application for :1 preliminary injunction tu restrain 
inhingemcnts of a patent which had been reissued, and had been 
frequently adjudicated. upon and sustained, it was ltel(l, that the 
comt would not entertain questions as to the originality of the 
in\'ention, or the validity of the reissued patent. Gibson v. Betts, 
1 Blatclif. 163. 

Although, on a motion for an injunction to restrain an infringe
ment of letters-patent, the proofs should ~;how that, on the trial of 
an issue awarded in the cause, on the question of infringement, thtl 
jury found in favor of the plaintiff, still the court will not, as a 
matter of course, adopt the verdict, lmt will examine ·the whole 
case, including tho evidence given before the jury, and will grant 
or withhol(l the injunction according to its own judgment thereon. 
Sickels v. Youngs, 3 Blatch.f. 293. 

Where tlw answer in an infringement suit dcnit's that tl10 pat
entee was the true inventor, or denies that the defendant uses the 
plaintiff's invention, au injunction will be refused •. American Car-

' 
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pet I~ining Co. 1•. Beale, 5 Bann. &i A. Pat. Cas. 520 ; Isaacs v. 
Cooper, 4 Wash; 250. 

If tbo complainant's patent has been sustained in a snit to the 
defense of which the defendants contributed, he is entitled to a 
provisional injunction against them, although they allegu in thL•ir 
answer that they have a witness to the pri01· n~>e of thu invention, 
who was not examined on tlw trial. Hirdsnllv. Hagerstown Agri· 
cultural lmplt•ment 1\hnuf. Co., G Pat. op·. Gaz. UU4; 1 Bwm. cl:: 
.A. Pat. Gas. 42!!, 

'l'he person who· originally took out the patent will not be 
allowed, when Rlwd to enjoin him ft·om infringing it, to disputo the 
novulty or utility of the invuntion. Omh•rdonk rJ, Fanning, 4 Ji'ed. 
Rt1J'r, 148; 5 Bann. cf; .A. Pat. Gas. 85, 

In a suit to restrain an infringement, •··here issues of fact nrc 
nrm>cntc<l, suppot·ted on one side hy atticlaYits :uul contmdictr1l hy 
atlidavits ou the othur side, 1-10 that tlwy Hl'llt.I':Liizu l~ach other, a 
motion for the allow:mce of such an injmwtion will be denied. 
Beane v. 01'1', !J Pat. OJ!: Gaz. 255. 

If, on a motion for an iujunction, there appPars, from the affi
davits of the pat'tius or witnesses, snch a repugnancy in point of 
fact, as makes it nceess:\\'y to 1lecide on tlw relative truth of their 
conflicting statements, or the crt•dihility of the atlirmants, the 
injnnction will not be gt·anted. Coopet· v. Matthews, 8 L . .Rep'1·, 
413. n'ut where a motion for an injuuction against inft·ingenll'nt 
rests upon affidavits of dealerH in t lu.• articiL·, slating thcit· opinion 
as to its composition, and is oppo~ed hy counter-allitlavits of the 
manufactnrct· of the artic.J..e, who states tlw compo>~ition from his 
personai knowledge, the repugnancy is not irn•cmwilahle ; bnt the 
statements founded on personal knowleclge are deemed more n·lia.· 
hie, anJ the iujunction will l>O 1leniPd. Gutta pt•rcha Co. v. Good· 
year Co., 3 Smvye1·, 542; 2 Bam1. cl: A. Pat. Cas. 212. 

A preliminary injunction ought never to he issued, unless tho 
right of a patentee is an estahli:-~hed or a1lmittt•!l one, and unless the 
allt•gcd· invasion of the right is provc1l hL·yontl rea:>onahle donbt. 
Parker v. Seat·s, 4 Pa. L. 1~ Rep. 443 ; 1 Fish. Pat. Uas. 03 . 
Batten v. Sillman, 3 lVall .• Tr. 124 ; American Nicholson Pavement 
Co. v. Elizabeth, 4 Fislt. Pat. Gas. 189 ; a Pat. OJ!: Gaz. 522; 
Bailey Wringing l\Inchine Co. v. Adams, 5 Cent. L. J. 425 ; 3 
Bam?. c& .A. Pat. Cas. !lU ; Irwin v. Dam•, 4 Fi.~lt. Pat.. Gas. 359 ; 
Evans "-'· Kdly, 13 Fed. Rr•p'1·, noa ; o Bis.q, 251 ; 2u Int. Rev. Rec 
349 ; 2:3 Pat. O.tf: Gaz. l {)2 ; 5 Bwm. &i A. J',tt. OaB. 71. 
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Application for preliminary injunction may be granted as to 
articles embraced in the snit which arc clearly infringements and 
denied as to others which arc doubtful. Allis v. Stowell, 23 Pat. 
Off. Gaz. 103:J ; J5 l?ed. Rep'r, 242. 

A district judge cannot sign a writ of injunction by himself in 
vacation when tlw circuit court is sitting and can be applied to. 
Goodyear Dental 'V ulcanitc Co. v. Foh!om, 5 Bwtn. d'; A. Pat. Gas. 
590; 3 Ithl. Rep'1·, 50!) ; 26 lilt. Rev. Rec. 251. 

'l'hc patent having been sustained upon linal hearing against a 
corporation intimatdy connected with the uefeuda.nt, the latter, in 
adducing new mattc1·, must show a strong prolmLility, that if it 
had been put in evidence in former suit, :\ di!Icreut result would 
have been l"eached. Colgate v. Gold & Stock Telegraph Co., 16 
Pat. Off:· Gaz. 583. 

Although the court should examine anew the case, the defend
ant not having been a party to any former suits, yet if the points 
presented are the sanw, former decision!< must be gi vcn great weight. 
Potter v. Whitney, 3 Fish. Pat. ('as. 77. 

'Vhcrc a plaintiff moves for an injunction, an<l it is denied 011 
defects pointed out, it is too late, after def,~ndaut has closed his 
proofs for final hearing, to renew his motion upon papers de~ignetl 
to cure such defects. \Vooster v. Howe Sewing Machine Co., I \.i 

Pat. Off: Gaz. 314. 

259. Necessity of First 
• 

Establishing 
Law . 

Plaintiff's Title at 

A patent is prima facie evidence of a right ; but to grant an 
injunction upon the mere exhibition of a pat1~11t, a11d an allegation 
that it has been i11fringed, i~> not matter of course; the court :>hould 
be reasonably sati:,;fied as to the validity of tlw pate11t, either hy 
result of some jtulicial inveRtigation or by proof of long pnhlic 
acquiescence. Sullivan t'. R(•d field, 1 Paine, 441 ; Gro\'e1·, &e. 
Sewing Machine Co. v. Williams, 2 F'islt. Pat. Cas. 133 ; Tappan 
v. National Bank N otc Co. ld. 1 !Iii. 

So long as there is room for doubt whether the patent under 
which the complainant claims is valid, the court will not grant a 
provisional injunction, but will require him first to establish its 
validity, in an action at law. \Ya~hlturn •J. Gonl!l, a Stor!J, 122; 1 
West. L. J. 465 ; 7 L. Rep'r, 2 i li ; Concord v. Norton, 16 F'ed . 

• 
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Rep~r, 477 ; Sullivan ·v. Hedfield, 1 Paine, 441; Thomas v. 'Vceks, 
2 Paine, 92 ; Isaac v. Cuopet·, 4 lVitslt. 25!) ; Ogle v. Egc, Id. 
584 ; 1\Iillcr v. McElroy, 1 Pa. L. J. Rep. 304 ; Brooks v. Bicknell, 
4 J.llcLean, 70 ; 3 West. L. J. 109. 

In general, a preliminary injunction is granted only, 1, where 
the right of the complainr.nt has been established at law ; or, 2, 
where he has enjoyed the patent., avowedly and as against the pub. 
lic, for a considerable period unquestioned; or, 3, where his right 
is clear and uuqne8tiouable. North v. Kershaw, 4 Blatcbf. 70; 
Toppan v. National Bank Note Co., Id. 509 ; 2 Fislt. Pat. Gas. 
202 ; Irwin v. 1\IcHoberts, 16 Pat. Qff: Gaz. 853. 'l'o nearly same 
effect, Doughty v. 'Vest, 2 Fis!t. Pat. Cas. 553. 

Although a decision has been made against the validity of the 
original patent on account of defects in the ~>pccification~, yet a 
preliminary injunction may be granted on a reissue. Schneider v. 
Bassett, 1:! BA. Rep'1·, 351 ; 22 Pat. Off: Gaz. 1447. 

'VIl()ther the judgment at law relied upon to support an applica
tion for a preliminary injunction must have been rendered in the 
same circuit or district as that wherein the snit in equity is filed, or 
whether a judgment in another circuit or district is sufficient, sec 
'V ells v. Gill, 2 Pat. QtJ: G'az. 590 ; 6 Fish. l'ut. Gas. 89 ; Penn
sylvania Salt Co. t•. l\lycr~, 1 ll't;e!.:. l{. of Cas. 377 ; Spring v. 
Domestic Sewing l\Iachinc Co., 2 Jot. ,J. L. J. 2 7.J. ; De V cr W arncr 
v. Bassett, 7 J..ecl. Rep'r, 4GS ; 12 Rep'r, 35. 

Prior adjudicatiom; on the same issues in other circuits will be 
suflicient for the pmpose of granting a temporary injnnction. 
American Bell Telephone Co. v. N a tiona! ImprovcJ Telephone Co., 
27 Fed. Rep'r, 6G3. 

'Vhethet· a j~~tlgment rcnclcretl upon consent of the partieR is 
snch an adjwlication as will sustain the plaintifi in making appliea· 
tion fur a pro\'ision:d injunction against a thirtl person, sec Orr v. 
Littldidtl, 1 ll'oodb. d:; J[. l:l; H L. l/ep'1', 31·1; DeVer 'Vamer 
v. Ha~sett, 7 Fed. J:ep'r, 468 ; 12 Rep'1·, :35, 

For decisions of the courts in forml•r years which determine 
questions of detail in the awlication of the mlc that a patent must 
bavc been 1:mstain~d at law l.Jefore equity will grant a preliminary 
injunction, sec the following : Verdict without judgment suftieicnt. 
Orr v. Badger, 7 L. Bep'·r, 465 ; 1 Brunner Col. Cas. 5!37. Recov
eries against other persons snflicil•ttt against an inft·inget·. Hovey v. 
St .. ,., ns, l Wood h. d.:: 111. 200; 'Vood worth t•. Hall, l(l. 248 ; 6 Pa. 
L. J. 1 iS. Eliott~ to obtain adjm1ications, causing great delay 

• 
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t>t-. .lloss, but frustrated by clisagreements of juries, sufticient. 'Buck 
v. Cobb, 9 L. Rep'?', 545 ; 1 Brunner Col. Cas. 550. "'here there 
had been an adjudication suHtaining the claim of tho patent which 
defendant was infringing, although the patent contaim•tl :inotlwr 
claim which was in di~putP, Colt v. Young, 2 Blatcl,j: ·i 71. Where 
there had been an adjudication snHtaining the patent, but it was 
under review in the supreme court. Wells v. Gill, 2 Pat. O.tf: Gaz. 
5!l0 ; 6 Pis/t.. Pat. Cas. 89. Decree against buyers antl users, Emf
ticicnt against manufaeturer. United States, &c. Salamander l•'clt
iug Co. v. Asbestos l•'clt ing Co., 10 Pat. OJ)'. Gaz. 8~8. 

l•'or decisions holtliug simply that alljmlicatious (•I' public acqui
escence in a patent, ot· both combined, will warrant a preliminary 
injunction, sec Van Hook ·IJ, Pendleton, 1 Blatd1j: 187 ; RoiJertson 
v. Hill, 4 Pat. Otf: Gaz. 132 ; G Pis/1. Pat. Cas. 405 ; Odorless 
Excavating Co. v. Lauman, 12 Ped. Rep'r, 788; 4 lV<1ud.~, 12!); 
Kirhy Bung 1\l:muf. Co. v. White, 5 Bww. tl) A. Pat. Cas, 2u:.l ; 

1 l•hl. R~p'r, 004 ; 1 Nc Crw'!!. 155 ; 17 Pat. 0.11: aaz. fl74. 
Previous a(ljndications in favor of a patent entitle complainauts 

to the relief of a preliminary injunction againl:'t what seems to be :\ 
clear infringement. Thayer 1~. "'ales, U JUatchf 170 ; 5 ]t'iN/t, 
]>at. Cas. 130. S. P., Blai~(lcll v. Dows, 4 B(lllll. ,,f; A. Pu.t, Cas. 
409. 

Long public acquiescence in the complainant's patent, together 
with the adjudicatinus in favor of its validity, are prima jiwie suf
ficient reasons for the grant of a preliminat·y injunction when the· 
infringement is palpable. American Shoe Tip Co. v. National Shoe 
'l'oe Protector Co., ll Pat. O,tJ. Gaz. 7 40 ; 2 JJww. cv A. Pat. 
Cas. 551. 

A decision upon an interference, although not conclusivf.l in an 
action between the parties for an infringement of the patent gnwtcd 
in pursmmce of such decision, is an adjtHlication upon the patenta
bility of tltc invention and the right of the successful party to the 
patent, to lay a foundation for a preliminary injunction. Alleg(!d 
anticipation of the invention by othm·s, or I>rior invention by defend
ants th(!mselves, unll!ss made clearly to appear, will not, avail them 
to prevent an injunction. Celluloid l\Ianuf. Co. 11. Chrolithian Col
lar, &c. Co., 24 Feel. Rep'r, 275 ; 32 Pat. 0.11: Gaz. 38:3. 

Acquiescence for a. considerable time, hy a complainant in the 
infringement of his patent, is ground for refusing him a prelimin
ary injunction in his suit fOI' such infringement. l\lundy v. Ken
dall, 2:.1 Fed. Rep'1·, 591 ; :32 Pat. O.tf: Gaz. 1237. 
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The fact that a patent is recent, aml has not been jmlieiallv 
• 

declared to be valid, is not, alone, gl'Ouud for refusing a preliminary 
injunction in a suit for infringement. 1885, Foster v. Crossin, 23 
I.i'ed. Rep'r, 400. 

\Vhere the patent was not disputed, it was ltelcl, that the f,Lct 
that the defendant had acct•ptcd and OJWI'ated under 3 license wa~ 
proof enough of validity of the patent, to sustain 3 tcm}>Ol'aJ'Y 
injunction, .Brown v. J.apham, 27 Jied. Rcp'r, 77. 

·where in previous litigatiOn a patent has been sustained against 
all the defenses ordinarily set up in patent .-ases, the question of its 
validity is hardly an open one on an application for a p1·climiua•·y 
inj uuction, Cary v. Domestic Spring .Bctl Co., 1!7 rhl. RqJ'r, 
299, 

260. Or by Long Public Acquiescence. 

\Vherc acquiescence alone is relied upon as a basis fur the 
motion for a p1·elirninary injmwtion, the inft·iugetn'.>!'t must be pal
pable ; if the defendauts are using a machiue openly mndt•, folold 
and used undm· patents, and manufactured in good faWt in open 
competition, there is reason why the court. 1-<hould hcsitatu to iutt·r
fere before iiual dect·ce. llnrlchrh Hock-Dt·ill Co. ·v. I"ohdl·ll, I 

~ 

I.lJ/me.~, 450 ; 7 Pat. 0./l Gaz. 836; 1 Bann, £('; A. Pat. Cas. 
625. 

An inventor may make and sell his invention for two years 
before his patent, aud the public may acquiesce in his claim during 
such period ; and such acquiescence may bt• entitled to wl'ight, in 
considering his right to a tcmpom•·y injunction ; and where ~ntli

cient possession is thus estaLlishl'fl, a doubt concerning the validity 
of the patent will not necessarily prevent an in5unctiou. ~at·gt•ilt 
v. Seagrave, 2 Curt. 55a. 

'l'o show lapse of time without objection raisP<l, does not prove 
public acquieset>nce ; there must be circnmsta!lce!l illllicat ing that 
no douht existed of the patent. Guidet v. Palmer, 10 lJlatcltj: 
21 '1 ; 6 .Fislt. P11t. Cas. 82. 

'Vh('rc complainant has for a number of years been in the extl·n· 
sive and undisputed u~e of patents, and during all that period there 
has been a pnL!ic aCIJUiescence in tho monopoly, a provisional 
injunction to J'(•strain infringt•ment will be gmntcd, unless :;ome 
special fnets app:•ar to take it out of the g{'Jll'J'al rule. .1\lcl{ay 'J. 

Dibert, 5 ~Fed. Rep'r, 58i ; I !J Pat. O.:t: Uaz. l;J51 ; 11 Rt'p'1·, :~80. 

• 
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So lteld, as to acquiescence in tl10 claim to the invention ilming the 
two years preceding the :lllplieation. Sat·geut v. t-icugra.vc, 2 Curt. 
553. 

'Vhoro an invention is ucw an<l nseful, want of }Jttblic acqnies
ccncc cannot avail parties infringing the pateut therefut·, to defeat 
a preliminary injunction. Hussey l\Ianuf. Co. t•. Deering, 20 Feel. 
Rep'r, 795. 

A reissue patent, containing claims not in the original, is to bo 
treated ali a new patent so far as its standing as to acquicReenco 
and acceptance by the public is conccmcJ, Irwin v. ~lcHoberts, 
1 fl Pat. O.tf: Gaz. 854. 

• 
2G1. Equitable Reasons for Granfin(J a Prelhninary Injnnc

tion on the llferits. 

A preliminary injunction is grantable wlum~, upon appearance 
of defendant to notice, he contests plaintiff's title without snc
ce~sfully rebutting the allegation of infringetm·nt. lllackwell v. 
Armistead, 5 Am. L. 1~ U. S. Gts. 85. 

Under an agreement to manufacture and sell a patented article, 
equity will enjoin the b1·each of negative covenant!! anfl <lecl·ee a 
8pt~ciHc })(H'foru~.mcc of tlte agrecrnen~ between tlw partir~. Hap· 
gooJ v. Rosenstock, 2:3 Fed. Rep'r, 86. 

Undcl' a contract giving the exclusive right of sale of a patented· 
artide, an injunction agnin~t sale~ by t.lw gmntor will be allowed, 
until the contract is set asi<lo, although lw claims that tlw t•ontract 
wm; obtained by fraud. Goddard 1J, Wildt', 17 ~Peel. Rep'1·, 845; 
lG RtJl'r, G 17. 

Although equity might lll\\'C decreetl a surrclHll•r am1 cancella· 
tion of tho contract giving plaintiff tho exclusive right in tho 
patent, yet until this has been Jone he must he deemed to continue 
in the enjoyment of the right, and to be entitll'il to an injunction 
a!;ainst inf1·ingcment. Gibson v. Barmml, 1 Blold1.(: 3R~. 

A person who has a license to use a patented machilll~, npon ~rr. 
tain conditions, m'ly be enjoined f1•om using it exct•pt upon those 
cmulition:-~, but a failure to perform !<lll'll conditions is not ncccBsa. 
rily a f,,.·fl·itnre of hi~ lieC'n~<', such aK entitlct" the }Jiaintiff to an 
ahsnlnte injunction against all use of the m:whilll'. llmoks v. 
Stolley, a .Jllelean, 523; 2 lVe11t. L. J. 39G; Wilson v. Sherman, 
1 Blatchj: 536 • 

• 
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But where it appeared that the licensee had violated tit<> 
restriction under a misapprehension of his rights, and had discon
tinued the violation, the injunction was refused. Wilson v. Sher
man, 1 Blatclif. 5::10. 

One who, for a good consideration, has covenanted not to fur
ther infringe a patent., may be enjoined f1·om fnrther infringing. 
unless lw shows some equitable reason why the ag1·cmncnt should 
not be enforced. Sargent v. I"arned, 2 Cm·t. 340. 

A party to a mutual and reciprocal covenant respecting a patent, 
who has broken it, cannot obtain the aid of a court of equity to 
restrain the other covenantor from its violation. Otherwise, wl•erc 
the covenants arc independent, or only collaterally connected ; or 
where the breach is of such a natmc that it may be fully rl'pai1·ed. 
Clum v. Brewer, 21 L. Rep'1·, 300 • 

2G2. Preliminary Injunct-ions Granted Uncle1· Special Cir
Cll1nslances. 

A corporation, owner of certain patents, granted :m exclusive 
lieoNsc to tl10 complainant to sell machines, and agreed to furnish 
the machin<>s at a certain price; but, aft<>rward, refused to deliver 
them ; assigning the patent to one having knowledge of the con
tract, in trust for another association ; aml took measures for its 
own dissolution. At the suit of the licensee, a }lreliminat·y injunc
tion was granted restraining the corporation from dissolving its 
org:mir.ation, and tlte assignee in trust of the patents from trans
fel'l'ing them. Singer Sewing l\Inchine Co. v. Union Button-hole, 
&c. Co., 1 Holmes, 253 ; 4 Pat. O.ff: Gaz. 553. 

After the lapse of much time, the affidavit of a single witness 
tlwt the patentee was not the first inventor 'Yas ltelcl not enough to 
outweigh the oath or the patentee and the general presumption 
arising from the grant of the letters-patent; and that an injunction 
should lJC granted. 'Vooclworth v. Sherman, 3 Story, 171 ; '1 .L. 
Rcp'1·, 279. 

The complainant l1aving heen long in the enjoyment of l1is pat
ent, a preliminary injunction was ordered, restraining the defendants 
from infringing, notwithstanding affidavits were filed, showing 
tl1at articles embodying the alleged invention lmd been in usc 
before the complainant made it, there being evidence to the con
tl·ary, and .1one of the alleged anticipating articles 1Jt•ing produced. 
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Chase v. Wesson, 4 Pat. Off: Gaz. 476 ; 1 Holmes, 274; 6 Illslt. 
Pat. Gees. 517, 

Where a party held a l.icenl'e muler a )):\tent, in which the pat· 
en tee reserved the power, upon default of payment of the· agreed 
price for the pl'ivilege, to claim and take back the right ; and an 
action was brought to r~cover the arrears, the patentee was !telcl 
entitled to au injunction to restrain the licensee from further usc of 
1}rivilegc; the action for the anears, and judgment therein, being 
adjudged no waiver of the forfeiture. Armstrong v. Uauleubeek, 
3 N. l": Ley. Obs. 431. 

'l'he right to a patent having been established in a suit at law, 
a preliminary injunction against a like apparatus was granted, 
although the defendant claimell that the apparatus used by him 
was patented and had been adopted by him in good faith. Sic:kles 
v. Tileston, 4 Blatchf. 100. 

Preliminary injunction in a suit for infringement of a patent 
was granteu, where it appeared that a refusal would work great and 
perhaps h·~·cparablc injury to complainant's business, and defendant, 
being a merchant and not a manufacturer, would not be materially 
injured by being required to discontinue his sales until the ques
tions at issue should be finally detet·mined. Covert v. Ctll'tis, 

• 

25 Feel. Rep'1·, 43. 
In the case of a license to use a. patented maCl1ine in considera

tion of the licensee's promissory notes, with a stipulation in writing 
that if any one of the notes should become duo and he unpaid, tho· 
license should be void, and should revert, a. provisional injunction 
against further usc was granted, unless the licensee shoultl in sixty 
days pay the amount of the duo and unpaid note. ·'Voodworth v. 
·weed, 1 Blatcllj: 165. 

Notwithstanding the use of tlw infringed combination was 
stopped upon suit brought, an injunction and account were deemed, 
where the defendants bad made no disclaimer of the right to use, 
and it did not appear that the p1·e\'ious usc, though disadvanta
geous to themselves, was without damage to complainants ; aucl 
where other evidence as to profits might he given on an.accouuting 
Bullock Printing Press Co. v. Jones, 13 Pat. O.ft: Gaz. 124; 3 
Banu. &; A. Pat. Cas. 195. 

The fact that defendant has, by govemment grants, the exclu
sive rigl1t to operate a submarine telegraph, so that patentee of an 
invention which dofcm1ant is using could not make usc of his 
invention over the line, docs not exempt defendant from injunction 

• 
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to restrain his use of the invention. Colgate v. International Ocean 
'l'el. Co., 17 Blatclif. 308; 9 Rcp'r, 16G; 4 Bww. & A. Pat. Oa8, 
609. 

A decree for an injunction and account granted upon the cir
cumstances in the particular case, against several dt•feu<lants who 
owned, rentc<l or occupied premises in which wt•rc placc<l dt·i\·t•n 
wells which were used by them, and against a tlefcudaut who pur
chased and t·ented out, but never personally occupied premises con
taining a dri vcu well. Green v. Gardner, 22 Pat. OJ!: Gaz. 1!83 ; 

5 N .• 1. L . • 1: 174. 
'!'he main and principal feature of the at't of canning foods of 

various kinds, being old and well known, a patent for any particu
lat• article of canned goods "as a tww article of commerce," must 
be clearly sustained, by pt·oof in order to sustain au injunction 
against other manufacturPrR of Himilar goods. \Vilson Packing Co. 
v. Clapu, 8 Biss. 154 ; 3 Bann. ({'; A. Pat. Ous. 243. 

263. Equitable Rectson8 for Refusing a Preliminary Iujunc
tion, on the .Merits. 

. 

A circuit court will not enjoin a patentee from manufactut•ing 
unrlcr his patent, UjJOn allegatiom; that he f.'IUI'l'eptitiously Jll'ocm·cd 
a patent right for an impt'O\'emeut, for which complainant made 
application for a patent. Until tho complainant succce<ls in obtain
ing a patent, ho is not in a position to contest the validity of the 
defendant's JJalent, by a suit against him for an infringement. 
llocltgc v. Hoellcr, 2 Bond, 386. 

An injunction ought not to issue to restrain inft-ingcment. when 
it does not appear from the record that tho defendant has ever 
made or sold any of the goods in the district. 'Vilson Packing 
Co. v. Clapp, 8 JJiss. 154 ; 3 Bann. & A. Pat. Cas. 243. Com· 
pare Goo<lyear 11. Chaffee, 3 Blatclij: 268. 

A pt·obauility that il'l'epamble injury may be dono by gmnting 
a preliminary injunction may be reason for refusing it. North v. 
l{ershaw; 4 Elate/if. 70. But sec Sickles v. 'l'ileston, 4 JJlateltJ. 
109. 

'Vhcre the defendant is manufacturing under letters-patent, tho 
presumption is that he is not inft·inging, and unless the court can 
see, from an inspection alone of the patent, that his article is an 
infringement, the cotu·t will ttot isHU<' an injunction until after a 
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full hearing. Sargent Manuf. Co. v. \Voodl'llff, 5 JJiss. 44-l ; 1 

Eislt. Pat. Cas. 277. 
A preliminary injunction will not be granted where defctabnts 

have mnnufactur(l[l nnller tho tianctiou of a patent of }ll'ioi· datl·, 
which l'atent of prior date has cXt>it·ed, and no proceedings lmn•, 
at any time, been im.titutcd hy complainants to tillCIU'e or pt·otect. 
their rights under thoir pateut~o~, Whitney v, Rollstoue 1\lachiuc 
\V orks, !3 Pat. OJ!: Gaz. 90~. :See also S:U'geut v. Carter, 21 L. 
Rep'r, 651. 

A preliminary injunction will be refused where grave douht 
l'Xist~, on the evidence, whether there has been any infringement, 
aml there is some doubt as to the validity of the ·patent. Cross v. 
Livermot'l!, 9 Fed. Rep'r, 607. 

'l'he existence of a suhstantial doubt whether a reissued patent 
is for the same invention as the original, anrl as to the true con· 
struetion to be given to the reissued patent, is a proper ground for 
denying a motion for a provishmal injunction to restrain the 
infringmlHmt of the reissued patent. Poppenhusen v. Falke, 4 
Blatchj: 4!13; 2 Fis!t. Pat. Cas. 181. 

Where a reisRue is in terms broader than the original, prelimin
ary inj111wtion denied, there being a doubt as to whether the pat· 
entec had applied for a reissue within a proper time. Brcw~ter & 
Co. v. J>al'l'y, l4 Fed. Rep'r, 694. 

'Vherc tlwre was no danger of loss to the plaintiff, the defend· 
ant. being shown to be fully respontJible for profits and damages,· 
and great loss will result to the defl!nd:mt, :uul where the latter 
does not m:lke or vmul the patl•ntecl article, it was lteltl, that a pre· 
limin:U'y injnnction should ho denie•l, the title of plaintiff not lwiu~ 
fully established. Monis v. I.o\n·ll l\lanuf. Co., 3 Fish. Pat. (Jus. 
67; 3 lVttll. Jr. ato; l'otwt· v. Whitney, Id. 77. 

A preliminary injuuetion will not be gmnted where tlte plaint
iff has acquiesced in the inft·ingenwnt, and unreasonably delayed 
suit against infriugl•rs. Gt·een v. l"rl•nch, 16 Pat. qp: Gaz. 215 ; 
l\lonir> v. I.owell 1\hnuf. Co., 3 Pish. Pat. Cas. 67 ; 3 Wall. Jr. 
310. 

Two yt•at·s' usP by defendant of complainant's patl.!nt with the 
latt.et·'s kuowlealge, who took no stcpR to stop it, was ltelcl sutticitmt 
to alefcat a motion for a preliminary injunction. Spring v. Domes
tic Sewing l\lachinc Co., 16 Pat. Ojf: Gaz. 721. 
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264. Refusal of Preliminary Injunctions, under Special 
Oircwnstances. 

'J'Iw patent having been reissued just after the b1·inging of the 
snit ; and no exclusive possession of the invention for any consiul·r
able time, accompanied by acqnie~cence by the public, or any vm·
dict, jn!lgment, deere<', or jnclicial order, recognizing the validity 
ot' the claim, being shown, nor irreparable injlll'y to the complainant 
avel'l'ed, a provisional injunction was reftised. Earth Closet Co. v. 
Femwl', 5 Pi.~lt. Pat. Cas. 15. 

\Vhere, on a motion for a provisional injunction, the novelty of 
the invention was cleniecl, and it was at!mittecl that the plaintiiT 
hac! sold, before his applieation for a patent, i:u·ge quantities of the 
:ll'tiele in packages marked as" :mpcrtcd from Paris," the injunction 
was dcniecl until the plaintilf ::;hould establish his right hy '.l suit at 
law, Booth v. Garclly, 1 1Jlatc/1j: 247 ; G N. 1": Ley. Obs. 99. 

'l'he infringing m·ticlcs were made and t;old in H.hode lslan1l, and 
the defendant residl'd there and car1·icd on there the husinl·H~ of 
making and Reiling them. It. was lwlcl, that a motiun in N cw York 
must be denied on the grounds that dcfl•ntl:mt was beyond the 
process of injunction, and iHstaing it would be inopcrati\'lJ :lllcl u~e
less ; and that the proper place to apply was in H.hode hlaml. 
Gootlyl!ar v. Chaffee, a Blutcllj: 268. 

The plaintiii moved for an injunction to restrain the infi·inge
ment of a patent. It was shown by tho defendant that he had 
usecl tho patented appa1·atus for nearly three years before any 
claim waM made hy tlw plaintiff. The court refused an injunction 
until the alleged acquiesecnee Rhould be explained. Sykes v . 
.Manhattan Elevator, &c. Co., 6 //late/if. 496. 

\Vlwi'e the alleged inf1·ingement consisted in using a stone 
crusher in repairing roads in a public cemetery, the court denied a 
preliminary injunction ; because the use was for Jmhlic eonve
nience ; and also, defl•rulants had tendered a compensation to aLi~le 
event of the suit. Blake v. Greenwood Ccmotcr·y, 14 Blatcllj: 
342; 13 Pat. Ojf: Gaz. 10-!6; 3 JJann. tl'; A. Put. Cas. 112. 

A decree, in a suit founded on a p3tent, rendered in favor of 
plaintiff because the ddeJHlants abandoned the defense and allowed 
tho decree to he entered without objection an.d without a hearing, 
is not sutlicicnt ground upon which to grant a 1n·elimirmry injune-
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tion in a subsequent suit in another district aml against other pur· 
tics, founded on the sumo }):ttent. Hayes v. Letou, 5 Feel. Rep'1·, 
r.'l} 
,) - . • 

'l'he }latent was fot· an improvement on the horizontal wheel 
for gaining powct• to propel boats, but the specifications did not 
state the nature of the original invention upon which it was an 
improvement, nor whether it had been patented, nor give any 
information respecting it. An injunction was refused, on the 
gt·ound that the natm·o of the improvement was unintelligible. 
Isaacs v. Uoopcr, 4 lJl(tslt. 259. 

Special injunction to stop one hundred mill!! on nn ulll•g<•tl 
infringement of the patent for the Parker water·whet•l, was 
refn!icd ; when• defendants had had many ycar11' unchallenged pos
session of the machines, which they JHlrchased ft·om patentees 
with Jn-ima facie evidence of title. An injunction is 11ot employed 
to create, but to prevent mischief. Parker ·v. Scars, 4 Pet. Lmo J. 
Rt!p. 4-!:J ; l Ji'is!t. Pat. Cas. 93. 

The plaintiff's patent was for the combination of a flat, horizon· 
t 1\ iron plate, in connection with a chumbct· or recess below the 
plato. The defendant put horizontal plates into fit·c·places n.h·cady 
provided with recesses which he bud no agency in constructing. 
It '''us ltelcl, that the question of infringement was so far doubtful 
as to forbid the granting of an injunctton. Dodge 1J. Curd, 11Jond, 
ana ; 2 Fish. Pat. Cas 11 G. 

Plaintiff's patent had been upbcltl in another court., and the first 
claim declared to have been infringed ; but there was no evidence 
in tho pt·cscnt suit to show that defendant's contrivance was the 
Kame as the inft·inging articles in the former suit. Defendant 
denied infringement, and set up another patent. 'l'hc moving 
papers contained no evidence of infringement. Preliminary injunc· 
tion was denie!l, hut defendant ordered to keep an account. Blake 
1•. Boisselier, 5 lJann. <0 A. Pat. Cas. 352. 

In a snit brought by a patentee, alleging an infringement unJ 
eluiming only a royalty or license for the usc of the patented 
device, a motion for a provisional injunction simpliciter will not be 
gmntml of course, even where the patent allcgetl to have heen 
infringed has been held valitl in other cases ; the defendant will be 
hehl only to give bond to the plaintiff, to seem·c him to the full 
extent of his demand, with costs, &c. l\k~Iillan v. Conrad, 16 
Ji~d. Rcp'r, 128; r; J.llc Crary, HO . 

.A license to usc a macltim·, tl:c patent fur whidt was assigned 

ll.·-:.!7 

• 

• 

• 
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by the licensee who inventell it, to th<.r licensor, was lteld, independ
ent of a. license previously g1·antcd by the same licensor to the same 
licensee, to usc a process in which the machine subsequently pat
entc<l was employed, so that failure to pay royalties under the 
carlie1' license did not entitle the licensor to an injunction restrain
ing the use of such machine by the licensee. \Vashburn, &c.l\Ianuf. 
Co. v. \Vilson, Hl Fed. Rep'r, 233, 

Motion for a preliminary injunction was dcnic<.l in a case where 
complainants lH\Cl known of the manufacture by the defendants of 
the alleged infringing machines for several yeat·s, and had neither 
warned nor proccellcd against them," and some doubt existed as to 
the inft·ingcmcnt. 13allou Shoe l\lachine Co. v. Dizcr, 5 Bwm. Ji 
.A. Put. Cas. :>40. 

Preliminary injunction llcnicd, where the infringing machine 
was not identical with the one declared in a prior suit to be an 
infringement ; defendant having been gt·anted a patent since then 
on the present machine ; and the patent of complainant ncvcr hav
ing been upheld on final hearing. Onderdonk v. Panning, 5 Ilwm. 
d'; A. Pat. C!as. 5G2 ; 2 Peel. Rep'1·, 5GS; 9 Rep'r, '13'1. 

Preliminary injunction tlenie1l, because stopping the usc of the 
invention wouhl gt·eatly <>mbarrass defendant's entire husiness (the 
publication of newspapers) allll was not necessary to secure justice 
for plaintiff. Hoc v. Boston Daily Advertiser Corp., 14 Ji'cd. Rep'r, 
914; 23 Pat. OjJ: Gaz. 112<!. S. P., Swift v. Jenks, 1:> Ji'cd. Rcp'r, 
641. 

Preliminary injunction refused, on account of delay in suing, 
conpletl with other circnm8tanccs indicating that patentee had no 
important right. 'l'illinghast v. Hicks, 2!3 Pat. Off: Gaz. 739 ; 13 
Fed. Rep'r, 388 ; 14 Rtp'r, 578. 

Equities in favor of an infriuger of a patent. which may prevent 
an injunction, see New York Grape Sug:u· Co. v. Buffalo Grape 
Sugar Co., 18 Fetl. Rqh, 038; 25 Pat. O.tf' Gaz. 107G. 

Preliminary injunction against all<>gcd infringement <lenie<l, 
whct·c plaintiff lHttl failcll to press a pcnlling suit at law for the 
same infringement against the same defenuant, aml the latter was 
pecuniarily responsible. United Nickel Co. v. New Home Sewing 
Machine Co., 17 :Fed. Rrp'r, 528. 

Effect of words "to ue hclll to the full cllll of the term fur 
which said letters patent arc or may be granted," when used in the 
habendum of a dce1l, reconsill<.•t·cd. \Vltl're the assignor from whom 
complainant dl'rivell title had IIC\'Cl' done anytbing with the 11:1tent 
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in the State where the suit is pending during its extended term, and 
defendants bought theit· machines in ignorance of his rights, ancl 
the existence of the machines now set up as prior to the patent wa:-~ 
the subject of different isgues from those in the former suit on the 
patent, in which its valitlity wa~ sustained, it was lteld, that the 
court would not, upon preliminary motion, enjoin the defendants 
from using the machines ; but that the court woulu ha vc acted 
diiierently if it hatl appeared that the defendants were not responsi· 
Lie; also, that if the court were sitting in any other state, it would 
grant an injunction against uses of the machine there, <l~ the 
assignor's n('glect wouhl not affect complainaut'tl rights in a state 
wlwre complainant's title was not derived through him. Gear v. 
Holmes, G Piiilt. Pat. Cas. 5D5. 

A preliminary injunction in a suit by licensor against licensee 
umler a patent, was refused on the ground of frautl by complainaut 
in concealing an an·angC'ment with another licensee for the manu
facture of the patented article at royalties less than the rates agrt't'tl 
upon between the parties ; it appearing also that complainant hMi 
lost control of the market, antl left it to be supplied by infringers 
who paicl no royalties. ·washburn & l\Iocn Manuf. Co. ·v. Cincin
nati B:n·bcd 'Wire Fence Co., 22 Fud. Rep'1', 712. And see \Vasit
bum & :Moenl\Ianuf. Co. v. II. ll. Scutt & Co., Id. 710. 

A preliminary inj.nnction in a suit for infringement of a patent 
was refused, there being Rome doubt as to the novelty of the inven· 
tion ; upon tlcfenuauts giving security for tn·ofits and damages for 
infringement, if the patent should he sustained. New York llelt
ing, &c. Co. v. Magowan, 23 Fed. Rrp. 5!)7. 

Pt·eliminary injunction in suit fot· infringement of a reissued 
patent was refused, the validity of the reissued patent, in reHpect 
of the alleged inft·ingemcnt., being doubtful, and the defect appear
ing to be, under the circumstances, incurable. Arnheim v. Finster, 
2-l Fed, Rep•,., 27G ; 32 Pat. (~f!: Gaz. 25G. 

Where the claims of a reissuetl patent appear to have been maue 
so comprehensive aml clastic as to eml.Jmce all subsequent inven
tions which might be made within the same iicltl of improvement, 
which is more than belongs to tho patentee a preliminary injunction 

' will not be granted in suit for infringement, even of a claim held 
valid against a defendant who has actell on the assumption that 
such t·eissuetl patent coultl not be sustained. \V estern Unio11 Tel. 
Co. v. Baltimore, ~~c. Tel. Co., 25 I.i'ed. Rep'r, 30. . 

J>reliminary injnnct ion in !'nit. for infl'ingcment of various pat~ 
• 
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ents for dies for forging ox-shoes, :uul for the process of forging by 
the usc of tbc dim1, was refused until final he:U'ing of doubtful ques
tions of validity of reissues, and of novelty awl patentability of 
devices described. Gunn v. Savage, 25 Ji'ed. Rep'1·, 101. 

In a tmit for infringement of a patent for the usc of clllol'ide of 
limo as a sizing ingt·cdiont in the manufactmo of puljJ·size paper, 
it appeared that chlorirle of limo had long previous to tbe patent 
been used in the manu factut·c fm· bleaching, and was mmally washed 
out, at. least in part, before the si:t.ing materials were applied ; hut 
that the defendant had, long hefon• the date of tho patent, in manu
facturing such paper, alloweol the chlot·ide of lime, intt·oduccll for 
Lleaching, to remain, which was the methorl of manufacturing com
plained of as an inft·ingement. It was held, that equity would not 
interfere to restrain a continuance of the defendant's bu::~inoss or 
manu facture as pursued anti!J'ior to the patent. Dorian v. Guic, 
25 Fed. Rep'r, SHi ; 3~ Pat. Off. Gaz. 702. 

Preliminary injunction was refused in a suit for infringement, 
not.withstalllling a dl•cision of the supreme court of the Unitell 
~tates !!ustaining the compiain:mt's patent as valid, where there 
was donLt aH to whet.ht•r t lw device alleged to infl'inge was covered 
hy the J>:l tent. Consolidatetl Safet.y Valve Co. v. Ashton Valve 
''o ''G 1•'· 1 1' '' '1· ''I!) v .1 .... t ( • Lt.fJ , v , • 

l'J'I•liminary injunction in a suit fot• infringement of a patent 
was refused, the avermc;ts in the ailidavits in support of the 
motion lH!iug insuflieient, ancl the opposing aflhl:wits m:\king tho 
case a 1louhtful one. International Tooth Ct·own Co. v. 1\lills, 30 
Pat. o,u·. liaz. oG2. 

Preliminary iujunction in snit for infringement of a patent was 
refused, where thet·e was douht as to the title of the complainant, 
who claimPd as au assignee of tlw patent. Continental Store Serv
ice Co. u. New York Store Service Co., 31 Pat. O.ff: Gaz. 15Gl. 

2n:,. C:rwding or Rcfw·;illg Injunction, upon Terms as to 
Security, c.f·c. 

An application for a }H'oviswnal injunction may be granted or 
refused unconJitionally, ot· terms may he imposed on either of the 
parties, as conditions for making ot· refusing the order. The state 
of the litigation (where tlJC plaintiff's title is th•nil•tl), the nature of 
the impl'O\'elllCllt, the charactl•r ant\ l'Xll•nl of the infringClllt'Jlt 
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complainccl of, and the comparative inconvenience which will be 
occasioned to the respective parties, by allowing or disallowing the 
motion, must all be considered in determining whether the injunc
tion should be allowed or refused; and if allowecl, whether ahso
lntdy or upon .~>omc and what conditions. Forbush v. Bradforcl, 
21 .£. Rep'1·, 471; I Fislt. Pat. Oas. ::117. 

Where the defendants were using but not making, certain 
looms having a patented improvement, and an injunction woul1l 
stop theit· whole business, it was ltelcl, that they might be allowed to 
give security to keep and render an account. Ib. 

If an injunction will lead to sm·ious injury in suspending the 
works of the defendant, the court may requit·e security of the com
plainant, to indemnify the defendant for such loss, if the patent is 
]wid void. Ot· it can make an order to expedite a final hearing and 
decision. Orr v. J ... ittlctield, 1 lVoodb. cl'; J1l 13 ; 8 L. Rep'r, 314. 

An injunction should not be gmnted where the plaintiff is made 
sccm·c of receiving all the profits which may arise from the uHe of 
the machine until the final hearing. Foster v. 1\Ioot·e, 1 Cw·t. 279. 

When the infringement is clear and the patent valid, an injunc
tion will not be refused because tho defendant offers to give boncl 
with surct.y to }lay any damages awarded against him. l\IcWillinms 
l\Iannf. Co. v. Blundell, 11 Fed. Rep'r, 419; 22 Pat. O,tf: Gaz. 177. 
S. P., Gibson v. Van Dresar, 1 Blatclif. 532 ; Tracy v. Torrey, 2 
1Jlat1·f(f. 275. 
. "~here an injunction had boon granted against a person for an 

i:Jft·ingemont of a patent, :md while such proceedings were being 
taken, a thirtl party, with full knowledge of all the cit·omnstances 
connected with such injunction, became the assignee of all tho rights 
anrl interests of tho persons first enjoincJ, it was lteld, that such 
a~signee tstood in the light of tho other's substitute, and that he 
coultl not he allowcll, by giving security and giving an account, to 
eontinue tho business till final hc:wing, hut an ioajunction shoulcl 
i~~uc against him. Parkhurst v. Kinsman, 2 Blatchj: 78. 

Injunction to restrain infringement was refnsecl, again~t. a bona 
fide purchaser, upon tho defendant's giving bontl to account, 
altlwngh tho plaintiff's patent had been estaulished in two trials at 
Jaw in snits between other Jlarties. Unitetl States Annunciator, 
&c. Mannf. Co. v. Sanderson, 3 Blatclif. 184. 

Although the defendant's machine may inrringl', yet if it con
tain other valuable improvements not coyered by plaintiff's patent, 

• 

• 
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an onler for account and security may be substituted for an iujuuc
tion. Stainthorp v. Humiston, !! Fish. Pat. Cas, 311. 

Upon an application for au injnnct:ion, the defendants offered to 
pay the plaintiff a reasonable sum for the usc of the invention. It 
was !teld, that the defendant ought not to be enjoined, uuluss he 
}ll'dl'l'l'l·d to be enjoinetl rathl'l' than pay the plaint.if£ a reasonable 
r;um fm· the use of the invention; such sum not to exceed the 
lieenlic fcc usually charged in like cases, and to be ascertained by 
n·fen·nce to a ma~;te1·. Hodge v. Ilut.lson River .H.. R Co., 6 
Blatd~t: 1 f.i2. 

Injunction withlll'ltlupon tlH.l ghing of a bond by defendant, 
when the prior adjutlieation upon which the 1·igbt to a preliminary 
injunction was based iM pending on appeal to tho supreme. W dis 
v. Gill, G :Fish. Pat. Cas. so. 

On a motion for a p1·eliminary injunction to restrain the 
infringement of a patent fo1· a dredging machine, the validity of the 
}latent was denied, on the ground of a p1·ior public use. ThP. patent 
lwd never been :uljll'.lieatcd upon, and the general allegation of pub. 
lie acquie!>cence in the bill, and which was tho only proof thereof, 
was dcnil·d. The clcfentl:mt was constructing, for his own use, a 
single machine. It was held, tlmt the injunction ought not to bu 
granted, provitletl the defewlant !:ihould give security suflicient to 
protect the plaintit£ ngainst all loss and damages by reason of the 
construction and U:<l! of the machine, and to pay any sum whirh 
might be awardl•d to the plaintiff in the suit. l\Ionis v. Shclt..,HII'Ill•, 
8 Blatchj: 2GG ; 4 Pis!t. Pat. C'a.~. 377. 

'l'he plaintiff!! in a suit in the circuit court against '1'. for manu. 
facturing all(l selling gas mnehine:::, obtained a decree rcquiriug T. 
to account for his gains and profits from such manufacture and 
sale, and for all d:unagl·s sustai1wrl by the plaintiffs from Kuch 
infringement by '1'. No final dec1·ec bad been entered. 'l'hc plaint· 
ifis then brought this suit against B. for infl·iuging the }latent by 
the use of a machine purchased },y him from T. and applied for a 
provisional injnnction to restrain the further usc of the machint•, 
It was held, that H. ought to he allowed to give security for the 
payment of any decree that might be rendered against him, :uul 
that, if he would tlu so, the injunction ought not to he granted . 

• 
Gilbert, &c. 1\Iannf. Co. v. Bust;ing, 12 .Blateltj: 420 ; 1 Bw111. C; 

A. Pat. Oas. 621 ; 8 Pat. Off: Gaz. 144. 
'Vhere a preliminary injunction against the use of a dcvi.:c 

claimed to be patented would work g1·eat injury to ouc party wiLh· 
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out corresponding benefit to the other, it should not issue ; but that 
a bond to keep and file a verifie<l account a11tl to pay the amount of 
any decree for damages should be given, Swift v, Jenks, 19 Fed. 
Rep'r, 6!1. S. P., Hoe v. Boston D•\ily Advertiser Co_rp., 14 Fed . 
.Rep'r, Dl4; 23 Pat. OJJ: liaz. 1134. 

·where a party has only some vague and inuistinct right, and 
an order may work an injnry to defendant's business, a prl'liminnry 
injunction will not be gmnteu simpliciter, without a bonu or secm·
ity. Blake v. Boisselier, lG .Pat. O,tf: Gaz. 854. 

'Vhere the jtHlgcs differed as to the question of inf•·ingl•uH.mt, 
anu the jury had failed to agree, the court tlir!!ctetl that au inj unc
tion already g•·anted should be dissolved, upon the defendant gi\·· 
ing proper security to keep au account ; or, if he shoulU fail so to 
do, then, that it should remain, upon the }llaintiff giving proper 
securitv. 'Vilson ·v. Barnum, 1 lVall. Jr. 3-17 ; 2 FiiJ/1. Pat, Cas . 

• 
635 ; li West. L. J 464. 

If the owner of a patent has never made, used, or sold to othc•·s 
to be uRed, the invention covcl'Nl by his })atent, an iujunction will 
l1e deniell, in the interlocutory dec•·ec, against its usc by an 
infringer, on his giving bond to secure any damages which may he 
awarded on final hearing. Hoe v. Knap, 27 Fed. Rep'r, 204. 

The fact that defendants are well able to pay ultimate damages 
is not a sullicient ground for the refusal of a preliminary injunc
tion. American l\Ii<ltllings J>urifiel' Co. v. Christian, 3 Bmm. cf: 
A. Pat. Cas. 42. 

The validity of the patents having been passed upon in one 
case, anll restraining onlcrs gmntetl upon an e:e parte application 
against other defendants, it wa!:l lteld, upon application for a prelim
inary injunction based upon the same proof as to infl'ingemeut, that 
a preliminary injunction should he denied, the1·e being a doubt as 
to infringement, upon condition that a bout! be given for any dam
ages that might be awarded, and an account of :;ales kept. Steam 
Guagc Co. v. St. Louis Ry. Sup[,ly Co., 25 Fed. Rep'r, 4!).! ; 33 
P1.1.t. O,ff. Gaz. 880. 

()<'t.i ... u • Dissolution or Snspeusion of Preliminary Injunc
tions. 

An iujunction is not necessarily to be di~~olved because tho 
right of the patentee is made to appear doubtful. 01'1' v. Dadger, 
7 L. Rcp'r, 4u5 ; 1 Brummer Col. Cas. 537, 
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An injunction issue<l on an injnnetion bill which alleges long 
possession aJHl sales undt•r tho p:ttent, null that the validity of tho 
patent has been supported by senral trial!-!, will not be dissolved on 
nn answm· of mere general dt•nials of the originality of the patent, 
antl the defendant's usc of the inn•ntion, unless the denial is justi
fied hy the fnct1:1, <•r the claim of tll'ft·mlnnt is strengthened by 
some evidence. 01'1' v . .l\Ienill, l ll'iJodb. tf: J.l/. :37H. 

An inju1wtion once g•·:mtetl shonltl not he tli:;sohetl fm· mere 
!loul.>ts ; particul:u·ly wht•n tlwy •·elate to form, anti the time for a 
trial on the merits is neal', \\. uod worth L'. llall, 1 lJ'oodb. & .Jl. 
.. ~tl 
t) L • • 

The su;;pensil>u of an interlocutory decree Jll!l'JH.!tually enjoining 
the infringt•ment, uutilthc fiual dt•cision, upon tlcft•utl:wts giviug a 
ln•IHI, rests in the sound diseretjon of the com·t. Hrown L', Dn•J'e, 
u 1-i.d. R1·p'r, 4~7; Ill Pat. OJ;: Gaz. 1217. 

If the tlefendautscontt•st the valitlit:, ,,f the plaintiff's invention, 
the iujunction willlw grant~tl to continllt only until the valitlity or 
the patent can be tleterminctl by a t•·i:H at l,:tw ; autl will he tli~. 
~olved if such suit is not brought befo1·e the next term of tlw court. 
\\' ootlworth v. Etlw:mb, a ll'oodb. <(; 111. 120. 

A motion to dissolve an injunction will not be ht·:ml on tht• 
~anw cvitlenre on which it was g•·antetl, not• upon Ill'\\' ~~vi·h·n··~· 

which tlcf endan t without "'Ootl excuse JIC"'Iccletl to ofl'cr bcf ore · 
' 0 • 0 ' 

though upon new ·ami m:ttcJ·ial evidence it may be. \\.omlwurth 
t•. Hog<'r:<, :J ll"vodb. ,(; ~11. 1:15. S. P., Union Papt•r Ba~ Co. 1', 

Newell, 11 Blatc/1. 54!>; 5 Pat, 0.1;: Oaz. 41>!> ; 1 1Jw111. ,t; • J. Ft.1t. 
Ca.~. 113. 

Where an answer is filetl to a hill, denying the vali1lity of the 
patt•nt, and evidence supporting the answer, prima ,titcie, is ofiet't•tl, 
the injunction will he dis:<olvetl, unlt•ss the othe1· :<ide file counter
e\'itleuce sustaiuing the validity of the }latent, lb. A common 
injunction is usually tlissoh·ctl, as a mattel' of course, on the coming 
in of an answer denying nll'rit:-:, or a l<'gnl title iu the plaintifl't-~, 

:uul without any inquiry into the t1·uth of the allt•gations; othL·r
wise, of a special injuuction. Ib. 

Unless tlw proof olferctl on motion to tlissol ve an injunction 
gmntetl on a bill, overconws the equity of the bill and the Pvit!ence 
supporting it, the motion will be tleuietl. Sparkman IJ, Higgins, 1 
Blateh. 205 ; 5 .N. l~ Le!J. Obs. 122 ; 6 J>a. L .• r. 344. 

Atlitlavit~; filed in support of a motion to tli:<solve an iujunction 
against infringement, showed that the infringing anicles made by 



RE:\IEDY llY INJUNCTION. 425 

defemlant were made nuder license from the patentee ; it was l!clrl, 
that the injunction must be dissolved. Goodyear v. llourn, 3 
Blatclif. 20G. . 

Defendant will not be allowed to present, on a motion to dis
solve an injunction, facts which he might have presented, but diu 
not, in opposing a motion for a 1•reliminary injunction, :mil in 
opposing afterward a motion to punish him for a contempt in vio
lating such injunction. National School Fumiturc Co. t'. Paton, 
lt.i Blatchj: 563 ; 4 JJmm. (1:; A. Pat. Cas. 4:1:!, 

'fhe mere faillll'O to join a propm· party will not he sutlicient 
g•·omlll for dis11olving an injunction, where the defendant is using 
the inf1·inging machine for purposes in rcRpect to which the plaint· 
iff has an exclusive 1·ight under his patent. Bassett v. :Malune, 11 
F;d. Rqh, SOl. 

'fhe fact that the complainant, after obtaining an injunction, 
parted with all his interest in the patent, was lu:ld not sulliei1•nt 
ground for dissolving the injunction. '.L'hompson v. Barry, 2 Wee!.:, 
]{, of Cas. 100. 

After a final decree cstabli~;hing an exclusive right to the u~c of 
a patent and awarding :m injunction to p1·otect it, the injunction 
will not be suspended while the decree sta1als unrcvcrsed, unless 
some extraordinary cause outside of the interests of the patties is 
shown. Puulic necesl:!ity may be a cause for such suspension, 
l\Innson 1•. New York, Hl Fed. Rep'r, 313 ; 22 Jllatcl\f: 45, . 

'Vherc the bill or atlhlavits of the complainant clid not state 
with c('rtainty the infringem('nt of the dcfeudant, and the complain
ant dill not SWl'ar at the time of the filing of the Lill that he 
bl'lic\'etl he was the original and true inventor of tbe thing pat
ented to him, and the clefm11lant denietl on oath the originality, 
novelty and utility of the invention, the preliminary injunction was 
dissolvcrl. ""ilson t•. Clll'tius, 2 n·c8t. L. ,J. 511. J3nt in such 
case the injunction may be revived on fmther ailic.hwits ~etting 

forth the particulars of the infringement complained of, and alkg· 
ing priority of invention in the patentee. Ib. 

The suspension of an interlocutory decree, perp('tnally enjoining 
the infringement of a patent, until an accounting can be harl mlll a 
uecrec entered from which an appeal can be taken, rests in the 
discretion of the court whieh granted the de£'1'ee. Brown v. l>el•re, 
G Fer!. Rep'1·, 487; 2 J.l!cOI·w·y, 425; 19 Pat. O.tJ'. Uaz: 1217. 

In a suit for infringement of a patent for a machine the com
plainant obtained. a ueerce for the profits of the manufacture and 
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sale by the defendant of machines embodying the patented inven
tion, upon which some money was recovered, and real estate was 
set off, on execution, in satisfaction of the balance. It was lteld, 
that this was, prima facie, a satisfaction of the decree ; and that 
in a ,;ubscqucnt suit hy the same complainant for iuft·ingcmcnt of 
his p'ltcnt by the u~e of machines purchased from the defendant in 
the former suit, and for the manufacture and sale, for use of which 
the c0mplaimmt had recovet·ed therein, a prclimin:wy injunction 
Rhould not lw continued. Steam ::)tone Cutter Co. v. Slwldon, 21 
JJlatc!l f. 2GO • • 

Injunction restraining employes of inventor of undisclosed 
pt·occss of manufacture from divulging the secret, continued until 
final hearing. Salomon v. Hertz, 2 Ucnt. Rep'r, 18" 

2Gi. Opel·ation and E]fect of lnjunctions in Patent Cases. 

Purchasers from an inft·inget• who bas been enjoined by a cir
cuit court, cannot be }lermittcd to usc the machine purchased in 
another circuit while the injunction remains in full force. \Vood
wot·th v. Edwards, 3 1Vuodb. & JIL 120. 

An injunction in a patent (;:ISO docs not cxtcutl hcyond the right 
of the pla.intiff, as set up in hiM bill. Hymn v. EJtly, 2 Blcttcl~t: 
521 ; 24 Vt. GGO; Wit·e Railing Co. v. Walker, 2 Fis!t. Pat. Cas. 
170. 

'l'o sell parts of a patented device necessary to its operation but 
not covered by the patent, docs not constitute :l new infringement, 
when they have ah·eady Leon charged in the accountings for the 
sale of the patented portion. 1Jucrk v. lmhauscr, 11 Pat. Off: Gaz. 
112. 

The words" perpetual injunction,'' in a decree, mean only for 
the life-time of the patent ; and that must be determined by tho 
;;tatutc and the facts of the case, and not met·ely by the terms of 
the 1)atent. De Florez v. Raynoltls, 8 Ji'ed. Rep'r, 434 ; 17 Blatclif: 
·~·;Hl : 17 Pat. Ojt: Gaz. 503 ; 5 Bann. cf; A. Pat. Gas. 140. 

'i'he sending of circulars by complainants to parties engaged in 
the tmde, uotifying them of a preliminary injunction, is improper. 
Wilson Packing Co. v. Clapp, 8 Biss. 154 ; 13 Pat. Off' IJaz. 
3GB. 

A dect·ee for a perpetual injunction is not final where i~ al~o 
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directs n. rofcl'cnco to ascertain tho damages by reason of the 
infringement. Barnard v. Gibson, 'i How. 650. 

• 

2GS. Violation of lnjnnctions, in Patent Cases. 

'VlJCre a ))Crson had been enjoined not to use a machine sub
st:mtially like the one mentioned in the complainant's hill, it was 
lwlcl, that he was chargeable with a contempt, by the purchase and 
usc of n machine which bad been enjoined in another circuit as 
l,cing substantially like the plaintiff's. 'Voouworth v. Uogers, 3 
1V ooclb. &; Jlf. 1 a5. 

~L'o supply an infringing device after service of an injunction is 
a ,·iolation, although done pursuant tot\ contract made before. Col
gate ·v. Gohl, &c. Tel. Co., 17 Pat. Ojf: Ga.r.. 103 ; 4 Bmw. <f: A. 
Pat. Cas. IHiO ; Colgate v. 'V cst(•l'l\ Union Tt>l. Co., 17 Pat. O.ff: 
aa.r.. 195 ; 4 Bann. d: A. Pat. Cas. 562. 

An injunction fomulcd upon com;cnt, enjoining the usc of a 
patented invention, is not ncccss:u·ily deprived of vitality hy tho 
granting of a conditional license. llut an attachment will not Lo 
issued for the violation of such injunction while the license itself is 
in litigation. Pcntlarge v. Beeston, 1 Fed. Rep'r, 862 ; 15 Blatcl1j: 
38 ; 0 Rep'1·, 'l'i4; 5 Bann. d'; A. Pat. Cas. 326. 

One who has Leon enjoineu from inf1·inging a patent and who 
continues to sell, is equally guilty of a contempt and liable to 
attachment, whether lw sells in his own right or as agent for 
another. Potter v. 1\Iuller, 1 Bond, GO l ; 2 Pislt. Pat. Cas. G:n. 

It is no excuse for the violation of a preliminary injunction that 
the patent is invalid. Phillips v. Detroit, lG Pat. 0,(!: Gaz. G2'i. 

'Vbere an injunction has been issued restraining a defendant 
from using patented parts of a machine, be is not at liberty to usc 
l1is own judgment as to which parts aro infringements, and con-

• 
tinuc the use of the remainder of the machine. Hamilton v. 
Simons, 5 B iss. 'l 'l. 

'l'hc fact that several persons are acting in concm't in the usc of 
an infringed article as the stockholucrs, m:.magers and servants of a 
corporation docs not exempt them from the restraints of an injunc· 
tion. Poppenhuscn ~~. Falke, 4 Blatclif. 493 ; 2 Fislt. Pat. Cas. 
181. So of the fact that the person committing the acts of infringe· 
mont is minor son of defendant. Dunks v. Grey, 3 .Feel. Rep'1·, 
862; 10 Rep'r, 721; 5 Bam~. & A. Pat. Cas. 634, -~ 



428 UNITED STATES LA\YS. 
• 

A sale of a patent after suit brought, but before injunction 
issued, is not a contempt. U uitc<.l States v. Day, G Am. L. Ilf'[l; 
()3'l. 

Injunction may he violatecl by selling outside the tel'l'itorial 
jurisdiction, although the goods were not sent to pnrt)haset·s wil hin 
the jurisdiction. l\Iacaulay v. White ::;owing l\Iachinc Co., 0 ./•hl. 
Rep'r, GDS ; 21 Pat. Off. Gaz. 4DG. 

Partial usc of a thing maybe adjudged a contempt of an injut~:
tion forbidding usc of it. :Matthews v. Spangenbm·g, ~3 Pat. (~:1: 
Ga.;,, 1024; 15 Rep'r, 813. 

Tho sale and 11sc by defendant of a machine containing a fent.nro 
not claimed in plaintifi's combination, if not a mere colorable eYn· 
sion, will not render the defendant liable for violation of an iujnuc
tiou forbidding sale, &c. of that combination ; and the fact that a 
patent was issued to defendant, subsequent to gmntiug the iujuuc· 
tion, affords ground for him to insist that the alteration was not 
plainly colombie. Onderdonk 'l.t. Fanning, 2 Fed. Rfp'r, 51.18 ; !) 

1) '· ,..() ... •Cjll, I•JI, 

The continued infringement of a patent after an intcrlocutoi'Y 
ch•cree in a suit between the same parties for infringement., consti
tutes a new cause of action, notwithstanding such continued in hinge· 
ment il:! also a violation of an injunction awarucd by the dem·eu in 
the forme1· suit. Roume1· v. N cumann, 23 Fed. Rep'r, 447. 

2Gl1. Proceedings to Punish a Violation. 

A motion to punish violation of an injunction for an inft·ingc
mcnt as a contempt, refjuircs clear proof that the inft·ingement is 
continuml. Smith v. llalkyanl, 19 Fed. Rep'r, 002. 

Upon a motion to punish u violation of an injunction against 
infringem.cnt .as a contempt, such questions as whether the patentee 
was original inventor, whether the article as sold was an infringe· 
mcnt, whether the patent was correctly construed in issuing the 
injunction, whether tho patent was valitl; do not arise. They arc 
foreclosed hy the order of injunction, which must be obeyed if the 
colll't had jurisdiction to make it. 'Vhipple v. Hutehinson, 4 
Blatcl1,t: 1 DO ; I.iddle v. Cory, 7 Id. 1 ; Burnett v. Estey, 10 Ji.7. 
105 ; 4 Bmm. d; A. Pat. Cas. 14 l ; Roemer v. N owruan, lD .Fixl. 
R"p'r, !l8. 

The motion to commit fo1· contempt properly i1 \·olves the qnes-
• 

• 



• 
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tion whether what defcntlant has done since the injunction was 
issued constitutes a contempt; aml the plaintiff is eutitll•ll to Jmvc 
this question decided on the proofs ; the motion should not Lc 
denied men~ly Lccausc the court eutertains •louLt upon it. 'y l'th
erill v. Now J e1·sey Zinc Co., 1 JJwm. ,[; A. Pat. Ca.~. 105. 

'Vhcthc•· to determine the question of inf•·ingcment by insJl''''tion 
or hy testimony of expertt~, is a IJUestiou of 1liscrction for thL· (•onrt. 
Burdett v. Estey, 1U JJ/atcltj: lOu; 4 Bcmn. <f: A. Pat. C·· ·. 1-11. 
'l'hc question whcthe1· tho machiuc a~ made hy the tldcnclaut siucc 
the injunction is the same as that eujoincd, is one of faet tu UIJ 

tlctenniued on the evidence; mollP!s fh·:;t, and testimony of L'Xl"··•·ts 
next, h~ing the cvi1lcnce. Birdsell 1'. Ilage•·stown Agrie. Imp. 
l\I:muf. Co., 1 littrfhcs, 50. 

Shouhl the proofs show tlmt defmul:mt !lid not intenu disoucdi
mcc to the onlcr of the court, Lut acted in goou faith, upon tho 
advice of counsel, &c. in the exercise of what he supposed were 
rigllts resc•·ved to him unde•· tho injunction, the court will not 
intlict punishment, Lut will limit its onlcr to payment of plaintiff's 
actual uamagcs o1· loss of prolits, awl costs. Heady Rooting Co. 
v. 'l'aylor, 15 JJlutchj: !H ; 3 JJww. <[; A. Pat. C'as. :.JOB ; Mat
thews v. Spangcnbl•rg, 15 Pcd. Rep'r, Bla ; 23 Pat. O.{t: Uaz. 
1U24 ; C:U'stactlt v. United States Corset Co., 13 lJlatdlj: 3il ; 10 
Pat. O.tt: Ga.;. 3 ; 3 Bwm. & A. Pat. Ua.~. 331. 

Circnmst:mccs arising since or indcpenllcnt of the injunction, 
rcndel'ing it inequitable for the complainant to enforce it, such as 
comluct o1· negotiations on his part which shouhl operate as a. 
release o1· an estoppel, may be shown in answer to a motion to 
attach for contempt, aml will induce tho court to deny such motion. 
Smith v. Patton, 3 Pa. L. J. Rep. 50S ; G Pet. L. J. 180. 

Attachment for contempt in violating an injunction restraining 
infl'ingements of a. patent, was t•efused ; no sufficient service of 
notice of motion for the attachment upon :my person responsible 
for the acts complained of being shown. Date Refrigerating Co. 
?J. Gilett, 24 Fe(l. Rep'r, G!JG; 32 Pat. O.tf: Gaz. 1460. 

• 

g'jo. Enjoining Prosecution of Suils for .lnfrinaement. 

Hcsort to injunction in patent. matters is not confined to 
infringements ; there are instances of snits brought by alleged 
infringers seeking to restrain the prosecution of snits against them. 

• 

• 
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These cases have not, however, acconling to the reports, been \'cry 
f1·cqnl•nt, or often ~;uccc~sful, especially as respects g•·:mts of }ll'C• 

lim inary injunct io11s. 
Patentees of an inpro\'Pment in fire-engines having brought a 

suit against the eity of Dover for using inf1·iugiug engines, the 
city filed a !Jill scl'king to cujoin the prosl!clltion of that snit; 
alleging as gJ·ouwls thereof that tlw iunntion eO\'I'I'ed hy the 
})atent had lwt•n antidpatL•!l, that the city had Lought its ('Jigiues 
in goOtl faith fl·om the pl'iol' iu\·cntor, awl that the patentcl's were 
<lehal'l'cu J,y laches :11111 estopp!!d f1·om prosecuting thcil· suit. The 
patentees having lilt•ll an answer dl'nying l10th the anticipation :uul 
the laches, &1·., it was !wid that the prosecution of the suit eouhl 
not he cnjoinc1l. l'ity of Concord 1~. Norton, 16 l•hl. Rt'p'r, 4ii. 

'l'hc Unitc1l :-itatcs cannot be hcm·d to ask an injunctionrcstmin· 
ing the commencement ol' proSI!l:t~tion of suits fo1· infringement of a 
patent fol'the rl'lleal of which they have he gun an action. U nitcd 
States t•. Colgatt', 2~ Blatcltt: •112; 21 Fed. Rep'1·, :118. 

The circuit colll't fm· the southem district of New Y 01·k, in an 
infringement suit pending in that t1istrict, refnsetl to make an 
or11cr enjoining or restraining the lll•femlant in that suit from pros• 
ecuting suits he had hL•gun in other districts ngain!!t the plaintilf. 
Rumford Chemical Works l'. Hecker, ll JJlatclij: 552 ; 5 P«t. 0.11: 
Gaz. 664 ; 5 Fish. J>at. Ca.~. 020. 

Au injunction shouhl not be granted upon application of n. 
senior patentee to restrain the order of a junior }latent alleged 
to conflict with it, fl'llm hringiug suits for infringement of his 
}latent; at least until tl1c junior patl•nt hns been adjudged invalid. 
Asbestos Felting Co. l'. U nitcd ~tates, &c. Salmander Felting Co., 
13 1Jlatclif. 45:!; 1 o l'at. O.tt: Ua.;. 828 ; 2 JJann. tO A. Pat. Cas. 
360. 

Where a suit i~ pemling against a defendant wlw is mannf:w-, . 
turing and vending an article claime<l to be au infringement, aml 
the defendant is responsible for damages auJ profits, the cou1·t in 
its discretion may enjoin the complainant from bringing other ~:mits 
agnim:t vendees of the defendant, aml this although complaiuant 
enjoined may not be within the district at the time of the injunc
tion. Birdsell v. 1\lanuf. Co., 1 IIug!tes, 64, 

'l'he court, upon a proper showing aml in a Jlroper case, in order 
to avoid a multiplicity of suits, may require the prosecution of snits 
against mere users and purchasers from t.hc principal infringer to 
be Sl:spendcd, and await the determination of the suit pendin~ 

• 



• 

PJ.EADINGS. 431 

'bctwcetl"thc patentee and the principal infl'inger; but the proof 
shouhl be conclusive that the patented article involved in tho suit 
against the usl:rs was lllll'chasell of the defendant in the principal 
suit, aml that it ii! itlt•ntical in character with that involved in the 
suit against the principal infringer. Allis v. Stowell, 11 Jied. 
] • , ~"''3 

<t'p r, ' "" . 
• 

XIX. JlJ.EAJHXOS; A 'I' L.l W Olt IX EQlTrY. 

2i I. Declamlion at Law, fur Jnfriii(JC11lenl. 

A declaration in an nction for damages for inf1·ingcment is not 
nt•ct•:-;s:U'ily ha<l because it hegins in trespass on the case a!Hl ends 
in •lt·ht ; nor because it claims for successive, distinct infringl•meuts 
of the same }latent; nor because it avers the patent to be in lan
guagl· of tliC impm·t (instead of tenor), following, setting it ont in 
Wlmls aml figures. 'Viltlcr v. 1\IcCormick, 2 Blatcltf 31. 

If tlw tleclaration professes to set forth the spccilication as a 
part of the grant, "according to its tenor" tho slightest variation, 
-e. !I·• using tho wonl "wheel" for "wbirl,"--is fatal. Tyron v~ 
'White, Pet. 0. Ct. OG. 

If tho declaration designatrs the patent by tho terms used in 
the patent, the specification ncetl not be set out in the declaration ; 
it is matter of evidence on the trial. 'l'hc defcntlant can have it 
put on t.lw record hy asking oye1· of it Gray v. James, l'tt. 0. Ct. 
47G. Sec Pitts v. 'Whitman, 2 St01·y, GOO ; Cutting v. :Myers, 4 
lJitsft. 220. 

A :-;tatcmcnt of the plaintiff's }):J.tent aml a general allegation 
that the defendant has infringed arc sufficient to put the defendant 
upon answer ; and proof of an infringement of onq of several 
olaims in the patent, without proving an infringement of all, will 
sustain tho snit. '!'hatchet· Heating Co. v. Carbon Stove Co., 15 
Par. (yJ: Gaz. 1051 ; 7 Re.p'r, l!lO; ·~ lJann. d'; .tl. Pat. Ca.~. 08; 
~ .N. J. L. J. 25. 

A declaration in a patent suit which shows that the plaintiff haE 
p:utinl intct·cst, only, in tho patent is demurrable. Suydam v. Day, 
2 Blatclif. 20. But where the declaration did not aver that the 
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plaintiff !tad a patent, but that he claimed a patent, anJ thai thr 
defendant enjoyed tho right, it was lteld, that, altl.10ugh tho objec
tion would have been fatal on general demurrer, yet, after veruiet, 
t.ho com·t would presume that tho facts showing tho right were 
pro\·oJ at tho trial ; and it therefore would not arrest judgment. 
:itauley v. "\Vhipple, 2 .11leLcan, 3ii. 

'l'ho deelaration fot· an infriugement of a patent neecl not aver 
tho specific date of the iuyeution ; this is immaterial ; it must 
tonuer an issue upon the novelty and utility of the discovery pat
ented ; but it need not aver the rcgul:uity of tho preliminary pro
ceedings in tho issue of the patent. "\Yildct· ·v. l\IcUormick, 2 
Blatchj: 31. 

'Vhero titles to the original pateut awl an improvement on it 
arc uuitcd in tho Hamo }JUrson, they cou:stitnte an entiw right, anti 
must be asserted as such in the declamtion iu an action fot· iufriugc
mont ; Jamages cannot be claimed separatt•ly fot· infringements of 
them. Case v. Hedlield, 4 NcLcan, i>2G. 

'l'ho declaration for infringement of :m improvement must ~>et 

out in what the improyement cousists. Peterson ·v. \Vooden, 3 

illci.ean, 248. 

The declaration neotl not set out in what Ol' bv what meauH • 
the dPfcndant has iufringt•d ; averring that the defendant hall 
made, constrnctcd, used and sol•l tho thing patented i,; enough. 
Case v. H.edfielu, 4 JllcLerm, 521i. So is averl'iug that tho deft!IH]
ant has made tho thing "in imitation of the plaintifFs }mtent. · 
Parker v. Haworth, 4 .i1leLcan, :370. 

Tho declaration need not ~>tate that the stagps prclimiuary to 
the issuance of tho 1)atent wet·e uhservod, but it must set up the 
attestation of the President of tho United States, and that the pat
ent was delivered. Cutting v. l•'nlton, 4 1Va.~lt. 220. 

Averment that defcmlaut's acts were dono "contrary to the 
statute," is not necessat·y in an action for infringement, lJUL ouly in 
an action brought on a penal statute. Parker v. Haworth, 4 
.J.licLean, 370. S. P., Tryon v. White, Pet. 0. Ct. IJG. 

Tho state of tho art and steps which have been taken hy the 
patentee or others arc a nccessal'Y part of tiJO testimony, and propl'r 
:werments in a bill, allll it is also proper to recite the }lrior litiga· 
1 ion over tho same patent. Steam Guagc & Lantern Co. v. 
l\leHoborts, 3G Pat. Off: Gaz. 822. 
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272. Plea, o1· Answe1', at Law. 

When nn nbnuc.lonment is relied on, it shouhl be not only stated 
in the plea, hut the facts ou which the pleader rulit>s as showing 
an abandonment slwultl he "tate•l. Hoot IJ, Ball, 4 J1IcLean, 177. 

A plea of pl'io1· use Ol' sale :-:houltl :LVl'l' that it took place mon• 
than two yca1·s befoi'O tltc application fu1· tlu.• patent ; such at k·ast 
was tho rule under tho net of 183!), § 7. H.uot v. Ball, .J. JllcLeun, 
177. 

'Vhere, in :m action for infl'ingement, no pll•a 01· answer is put 
in, tho charge in the declaration is considered as :uhnittetl. Parker 
v. llankc1', G JIIcLean, G:JI. 

A special plea that tho flelling nll,•getl in the deelaratiou, if any 
such waH done, was made by tll•fendant solely as agent ami nut fur 
his own profit, was lwld bad on speeial tlcmui'I'CI', bceause hypo
thetical, :u11l because it tlitl not state the n:tllll' of the person 
for whom the tlefemlant clainwtl to ha\'e acted as agm1t. :'llorsc t•. 
D:wis, 5 l1!11td~f: .J.O. 

In ot•tlcr' to rely upon a tldl•ct of title as n defcn~e IIIH!cl' tht> 
New York COt!l•, it must Le plc:li!Ptl. Ilohhie v. ~mith, :!7 Fed. 
Rep'r, Gi.Hi. 

lly taking issue upon a plm its sutlillit>rH~Y is :11lmitted in point 
of form ant! suhstauee, ant! the tl'nth of the faets thl'I'Pin harirH~ 

been cstaLlishctl, tlefeudauts al't! l'lltitll•tl to judgmeut. Hil'thwye n. 
Ilcilncr, ZG Fed. ltejh, 14). 

The proper mode of pleatling ~pecial mattel' iu defeuse to an 
action for infringement of a patent, is cousidel·ed with reference to 
tho practice under tho 01·cgon Vodc, iu Cottier· v. Stimsou, 0 
Sawyer, 435 ; 10 Sawyer, 2 I 2 ; 18 Fed. Rep'r, utW; 20 Fed. Rep'r, 
!JOG • 

• 

273. Necessity ancl Uses of jYotice Acldltlonal to the Gen
eml Issue. 

Tl.te defenses authorized by section 15 of tho act of 1836 to be 
proved uuder a notice nceompanying a plea of the geucral issue arc 
not required to be set up in that 111anucl', The dcfcmlant may, if 
ho prefers, plead specially, setting up the matters of which he 

II. 28 
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coul<l give notice. Tho right to plead the geneml issue and give 
. notice is an enl:ugement of tho dcfl•Julaut's mode of <lefcnse ; it 

docs not take away the p1·ivilcgc of a spPdal plea. 'Vildur t•. 

Gayler, 1 Blatcltj: 507 ; Day v. N cw England Ca1· Sp1·ing Co., 
3 Blatel~t: 17!l ; goad v. 1\[illcJ•, 3 .Fis!t. Pat. Gas. 310 ; 2 Biss. 
12 ; Phiilips ·u. Comstock, 4 ..llcLean, 525 ; Hoot v. Da.vil!, Id. 370; 
Cottier v. Stimson, l8 .Ped. Rcp'r, 68!l. 

'l'o entitle a tleft•nclant tu contest on the trtal tho novelty •>f 
plaintifi's invention nuder the general issue, he mn~;t scrv11 a notice 
in compliance with the statute. If he fails to tlo so he cannot, 
inttodncc ovitlencc to controvert the pt·esumption of novelty tledllC· 
ible from the production of a patent on the pm·t of a plaintiff. 
Blanchard v. PutMm, 8 1Vttll. 4~0 ; rev'g 2 Bond, 84 ; 3 l!'islt. 
Pat. Ga.9. 186. Scl· .J ud~on t•. Bmdfortl, Hl Pat. OJ!: Gaz. 171 ; 3 
Bam~. ,f; .A. Pat. Ca.~. li3!l ; La llaw v. Hawkins, 6 Pat. OJ!: Gaz. 
724 ; 1 JJwm. ,(';A. Pat. Cas. 428; Root v. Ball, 4 .lllcLcan, 177; 

'Vest lake v. Cartct·, ·! Pat. 0.11: Gaz. 63(1 ; 6 l•i'slt. Pat. Cas. 5 HI ; 
Pichring 11. Phillips, 10 Pat. 0./t: Oa:;.. ·!::!0; 4 GlijJ: 3t!a ; :! 

Bann. ,(;A. Pat. Ua.~. 417; Hmgg v. City of Stockton, 27 l''.Jd. 
Rcp'1·, 500. 

]~\'irl<•JJe(' of what is old ancl was in gctwml usc at the time of 
an alh·ge<l invention is a!lmissible iu actions at law IIJHlcr the 
gen(•J·al is~ml•, :tJHl in t••tnity eases, without any particular UVl'l'llll'lll. 

in the :tllSWl'r. Brown 1'. Pipt·r, !ll C". S. :li. 
Persons !HJetl for infringt•nH•nt may, on complyiug with tlw 

statutory co111lilion as to Jll>tiet•, give the special defenses mcntimwd 
in t hl• patent :wt iu t•virl<-tH'l' UJl!lt•r the general issue; OJ' in a snit 
in l'<Jnit.y, sueh uotiet• may lw giv(•n in the ansWl'r; and if any otw 
of those <h·fen~es is )'1'0\'l"d, the jtulgmcnt or decree must l>c in 
fanH' of the <lt•fending party, with co:<ts. Dut in a case where tlw 
in\'l•ntion consists in a euml,ination of old. clements incapable of 
division ot' Sl'(':tl':tll' nst>, flitch defenses must IJlJ addressed to the 
entire invention awl not merely to separate par•.s of the thi:tg pat
ented. J3atcs v. Coc, !)8 lJ. fl. 31. S. P., somewhat more fully. 
Parks v. Booth, 102 U. S. !l6 ; a!I'g 1 J?lippin, 381 ; 1 JJann. c!J 
A. Pat. Cas. 225. 

Evidence on the part of the defendant as to whether the 
machine used Ly him is like the model of plaintiff's machine, pro· 

• 
duccd in court, is proper under the general issue ; no notice is 
necessary. Evans v. Hettich, 7 1VIteat. 453, 4U!J ; aff'g 3 1Va.ih. 
·lO !:l. 
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Notice is not necessary to wanant tho introduction of evidence 
of the state of the art to which the pktintiti's invention belongs, Itt 
the alleged date of his invention. Vauec v. Uampbell, 1 Black, 
427 ; rev'g 1 li'islt. Pat. Oas. 483. S. P., La Baw t•. Hawkins, 6 
Pat. 0.11: Gaz, 724 ; 1 Bann. &; A. Pat. Ous. 428 ; Westlake v. 
Carter, 4 Pat. Off. Gaz. 036; 6 Fislt. Pat. Cas. 5HI. 

Where no question is made by the plcaclings as to the novelty 
and originality of the invcntiou, and the prior usc relied on in 
defense is a usc by the inventor or nuder Ius license, notice of tlu~ 

per:;ow; using the invention, or of the places where it was used, 
is not requil·utl, Amel'ican Hide, &c. Dt·essing l\Iachine Uo. ·v. 
Amm·ican Tool, &c. Co., 1 IIolmes, 503 ; 4 Fislt. Pat. Oas. 284. · 

'l'he statute docs not enumerate all the defenses of which the 
defemlant may avail himself. Others arc allowable ; such as· a 
1leuial of infringement ; an averment of a license. 1Vhittcmore v. 
Cutter, 1 Gall. 429, 435. 

Evidence, taken uncler objccti(Jn that no notice was given of it 
in the answer, will not be received because the answer is afterward 
amended so as to include such a notice. Rohet·ts v. lllake, 3 Pat, 
Off: Gaz. 268. 

'rlle rule is that if the thing patented is an entirety, the statu
tory defenses must be addressed t.o the invention itself, not merely 
to some one Ol' more of its features. This doc:s not prevent each 
}J~tent in suit, or each invention containetl in it, as set forth in the 
distinct claim:.;, from being made the subject of separate plt•as in 
defense. Kelleher v. Darling, l·i Pat. O.tf: Gaz. 67;> ; 4 czw: 424. 
S. P., Parks ·v. Booth, 102 U. S.% ; afi'g 1 Flippin, :J81 ; 1 BaJut, 
d) A. Pat. Uas. 225. 

All the defenses which the statute autlwrizcs nwy he made as 
• 

well in respect to patents gmntecl upon renewed application!' llll!lt•r 
Rev. Stat. § 4807, as in respect to those issued upon original appli
cations. Uuited Statl~s Hiilc, &c. Co. ~'· Whitnt•y Arms Co., 11 
Pat. 0.11: Gaz. 37:1 ; 14 JJlatc!l,j: 0·1 ; !! lJann, cf; A. Pat. Ca.~. 4P:J. 

'\Vherc the llefcnsc to an action fo1· infringement is, that the 
plaintiff is not the original inventor, dcfenllaut is not forhitlden to 
prove former usc hy (•ertain persons because he specified other per
sons in his notice. Evans o. Kremer, Pet. C. Ot. 215 ; 'l'read
wdl v. Bladen, 4 1Vuslt. 703. 

' 

0 
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274:. Requi8ites and Sufficiency ofsuch Notice. 

No order of court is necessary to entitle a uefcndaut to Rcl'\'e 
and file the notice of special matter ; it may be givt•n aftt•r the 
depositions relied on have been filed in court ; r.ml if at fil'tit deft•c. 
tive, or not sufficiently comprehensh~e, th•J defcnu:mt may give 
another. All that !s required is a notice in writing, servell thirty 
days before trial. 'reese v. Huntingdon, 23 IIow. 2. 

A mere genCI·al reference, in a noticP of special matter accom. 
panying ti" ge1wral issue, to an entire and large volume, such as 
"Ur~'s Dictionary of ArtR, 1\hnuf:wtures, and Mines," in which 
an invt·n~iou ha:; been dcseribe<l, is not sufficient notitle, There 
must be a more p:uticnlat· rcft1rence to the })arts relied on, either by 
pages, titles, or otherwise. Nor can sP.ch book, mu1er such a notice, 
be introduced as "eviuenco of prior kuowledge and us<', hy ~a ill 
Urc," becau~;e tho notice docs not state r.t what pl[l.ces the thing 
was used. Silsby v. Foote, H llo1o. 218; aff'g 1 Btate!tj: 4-15 

A notice under tho act of 18:!6, § 15, in a suit for infringing a 
p .• teut for mill-stones, which states the names an•l rP,;itlt•nct•s of Lhe 
wLncsses, is sufficiently particular ; the particular mill in which the 
stones were used need not be tltsignatod. 'Vise v. Alii><, 9 lVitll. 7:17. 

'l'hc true construction of the act, is that the names of those only 
who invented or used tho anticil1ating machine o1· impro\·enll'nt, 
not tho names of those who arc to testify as to its invention o1· u~e, 
must be pleaded ; this is enough to protect a patentee against sur. 
})J'iso. ·wilton v. Railroads, 1 lVall. Jr. 1 \)2 ; Planing l\lachine 
Co. v. Keith, 101 U. S. 470; Judson v. Bmdford, Hi Pat. Qtt: 
Gaz. 1 i1 ; 3 Bwm. &: A. Pat. Cas. 53!) ; :Many v. ,Jagger, 1 
Blatchf 372. Compare Judsou v. Cope, 1 Fish. Pat. (/as. Gill; 1 

Bond, 327. 
Notice specifying certain mining establishments where defend

ant will show the invention to have been in usc is sufficient compli· 
ance with tho reqnircmt•nt as to specifying places and pcr~om•. 

Smith v. FraZCI', 2 Pat. OjJ: Gaz. ! 74 ; 5 Pis!t. Pat. Cas. 5-l:l ; a 
Pittsb 3U7. 

'Vlwre an answer relies on a previous usc of the inventiou, an<l 
witnesses arc examined to sustain the defense without objection lty 
the complainant, he cannot aftcl'\vanl have their testimuuy strn<·k 
ouL fur want of the notice of their resith•uccs required by l~ev. :::itat. 
~ 41!20. Lock v. Pennsylvania R. R. Uu., 1 .N • • 7. L. J. ~:!7. 
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~75. Reception of Evidence 'Under It. 

Under a notice of evidence that the machine had been in use in 
various lllaces in the V"nitcd States, cvitlcncc cannot be given of a 
prior usc in England. Dixon n. l\loyer, 4 1Vaoh. 68. 

The act of 1sau did not make the " public work" mentioned in 
the notice evidence of any other fact than that such description of 
the improvement was published ; statements in such book, that the 
machine described was operated sacccssfnlly in Ci)ecified years will 
not authorize the jury to infer that it was in operation during the 
intermediate time. Seymour ·v. McCormick, 19 IIo~'J. 9U ; afi'g :l 

Blatcl~t: 209. 
Where a defendant gives notice of a prior usc of the invention 

in suit by r~ specified person, he is not obligml to call that person, 
but may prove the fact by another, Planing l\lachine Co. v. Keith, 
101 lJ. .S. 479, 492; Many v. Jagger, 1 Blatc!tj: 376. 

Objection that witnesses produced to ;;how a priot· usc of the 
invention were not named in the notice must be made when the 
testimony it:~ taken, otherwise it will be disregarded. Hoemcr ·v. 
Simm, 5 Pat. 0,/f: Gt'Z. 555. 

\Vhcre no notice of prior use has been given, and it has not 
been set up in tho answer, testimony taken, under objection, before 
a commissioner, will be rejected by the court. Bragg v. City of 
Stockton, 27 Feel. Rep'1•, 509. 

276. Blll ln Equity for infringement. 

In a suit for infringement of a patent, an allegation in the com
plaint., of tho residi:mcc of the parties, it:~ not necessary to impart 
jurisdiction. 'reese v. Phelps, J.llc.All. 1'1. 

Where the bill shows that defendant resides in another district, 
the marshal'!:! return of service must show affirmatively ~hat the 
subpcena was served within the district in which the suit is brought, 
to give the court jm·isdiction ; unless there it:~ a voluntary appear
ance, which is a submission to the jurisdictiou, and will cure the 
defect. Thayer 1), \Vales, 5 Fislt. Pat. Gas. 448. 

'l'hc bill itself, or an affidavit accompanying it on the motion 
for a preliminary injnnet.ion, must contain an averment that tho 
complainant (if the patentee), was the inventor; the usual oatil in 

• 
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making application for the patent, to the originality of the inven. 
tion will not supply tho place. Sullivan v. Hedfield, 1 Paine, 441. 
'l'o same effect, Rogers v. Abbott, 4 lVaslt. 514 . 

• 

'l'hc bill sl10uld set forth that, after the issuing of the patent, 
the complainant had put his invention into usc, or had sold the 
same for a valuable consideration, and is, at the time of the filing 
of the bill, in the exclusive possession of such patent. Isaacs v. 
Cooper, 4 1Vaslt. 250. 

·where a patent is void on its face for want of novelty, a bill in 
a suit for infringement may he dismissed without regard to the 
~nswcr. Quirolo v. Ardito, 1 .Peel. Rep'r, 610 ; 17 IJlatclif. 400 ; 5 
IJann. &: A. Pat. Gas. 80. 

Allegations, in a bill of equity for infringement of a patent, 
describing prior patent~ to the ~arne mvcntor ill\'olving the same 
principle, upon exceptions to them as immaterial and irnpcrtim•nt, 
were !teld proper as showing the the hh;tory of the invention. 
Stcam-guage & Lantern Co. l~. l\IcRobcrts, 26 Fed. Rep'1·, 765. 

It is not necessary to allege, in a bill for the infringement of a 
patent for a machine, what at·ticlcs were malle by the use of the 
machine, in addition to the fact that it was used. l!'ischcr ·v. Hayes, 
6 Fed. Rep'r, 76 ; 19 IJlatclif. 26. 

'l'he bill neetl not specify the particulars of the infringement ; 
a general charge of infringement is all tltat is twcl•ssary to require 
the defendant to answer the bill. Ttll'l'l'll v. Vammcrer, 3 Fislt. 
Pat. Oas. 462 ; Haven v. llt·own, 6 Itl. 4la. 

Infringement must be shown to have occurred prior to filing 
the hill thurefor. :Sl«!ssingcr v. Buckingham, 17 Fed. Rep'r, ~-5·l ; 
8 Smcyer, 469. 

'l'he hill need not contain an express prayer for damages ; they 
are recoverable under the prayer for general relief. Emerson v. 
Simm, :3 Pat. O,tJ: Gaz. 2!)3 ; 6 Fislt. Pat. Oas. 281. 

A bill in equity for infringement of a reissued patent need uot 
aver, specitically, the ground on which the m·iginal }latent wa:; 
t;ut·t·endl't'<:d and the reissue obtained; nor need it allege facts to 
show that the commissioner of patents had jurisdiction to entertain 
the applieation. Sp:1eth v. B:mtcy, 22 .l!'ed. Rep'r, 828 ; 30 Put. 
Ojf: (}az. !)!)7. 

An assignee of a patent need not aver in his bill tho recording 
of the instrument, but may tn•at the defendant as a \\Tongdlll r, 
and put him to set up iu his an~Wl'l' that he is a bomt.fide purc.:lmscr 
fox· value without notice. Peny v. Corning, 7 lJlatcltj: 195 . 
• 

• 
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A bill for infringement filet! by the assignee !'4! a patent, set 
forth the infringement as having occurred while the patent was 
owned by the assignor, the assignment of " all the right, interest 
and claim for and to the past u~;e of said invention," and pmycd 
for an injunction and au accounting, and for "such other an<l fm·
ther relief as shall Lc agreeable to l'quity." This was ltel<l sufli
cient .to entitle complainant to recover for infringement before as 
well as after the assignment to him. Campbell v. JameH, 2 Fed. 
Rep'1·, 338 ; 18 lJlateltj: 92 ; 18 Pat. Off. Uaz. 1111 ; 10 Rep'r, 
103 ; 5 Bann. & A. Put. Oas. 354. Sec also, l'i JJ'ed. Rfp'r, 801.1 ; 

10 Rep'r, 686. 
It is unnecessary to set up in a bill, the various facts from 

which complainant's title may be deduced ; a simple averment that 
the title was vested in the plaintiff is sufficient. Nourse v. Allen, 
4 Blatclif. 376 ; 3 Fish. Pat. C'as. 63. 

277. Multifariousness in such Bills. 

A bill is not necessarily obnoxious to the charge of multifarious
ness because the suit is brought upon more than o1w pat('llt, Uomts 
encourage this to avoid multiplicity of suits, ln1t in such cases the 
bill must allege and the proof show that,_the in\'cllt Jous (•mil race<! 
in several patents are capable of conjoint usc ami arc so used by 
defendants. Lilliendahl v. Detwiller, 18 Fed. Rep'1·, 176 ; 10 
llep'r, 775. . 

· 'Vhcn a bill in equity alleges infringements of Re\·eral patents 
for different inventions, to escape the objection of multifariousness 
it must aver that the iuventions nrc capable of conjoint use, and 
that they are in fact so used by the defendant. Barney v. Pl·ck, . 
16 Fed. Rep'r, 41:! ; 15 Rep'1·, 548 ; 24 Pat. Ojf: Gaz. 101. H. P., 
Gamewell Fire Alarm Td. Uo. ·v. · Chillicothe, 7 Ft~d. Rep'r, 35 1 ; 
Gillespie ·v. Cummings, 3 Sawyer, 259 ; 1 Ban.n. d: A. Pat. Cas. 
587; Nourse t'. Allen, •l IJlatcl'j: 376 ; 3 Fish. Pat. Oas. 6:1·; 

Shicklc v. South St. Louis FouJHh·y Uo., 22 Fed. Rep'r, 105 ; Popu 
.1\lanuf. Uo. v. Marqua, 15 Ji'ed. Rep'r, 400. ' 

A bill can not be brought for the infringement of Jistiuct pat
ents which arc not cap:1hle of being used together m making a sin
gle structm·e. Hayes v. Dayton, 8 Fed. Rep'r, 702 ; 18 Blutcllj: 
420; 18 .Fat. 0.11: Uaz. 1406 ; 10 Rqh, 802 ; Hayes v. Bickel-

• 
haupt, 19 Pat. Qtt: (}a;;. 17i ; lhnwy 11. Peck, 24 Pat. Off: Uaz. 
101 ; S. 0., 16 Fed. Rep'r, 41 a. 

' 
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Upon the alleged infringement of five distinct patents by the 
usc of one machine, each invention being capable of separate use, 
it was lteld that the trial of the validity and infringement of each 
must he upon separate issues, and that a bill uniting the cause was 
multifarious. Consolidated Electric Light Co. v. lhush-Swr~n Elec
tric Light Co., 20 Ithl. Rep'·r, 50:.! ; 22 JJlrttcl{t: :.lOG ; 28 Pat. 0.11: 
Gaz. 544. 

A bill brought hy a patentee to recover profits and damages for 
an alleged infringement of thirty-eight claims in six different pat· 
cnts, is demurrable on the ground of multifariousness, where tlwre 
is nothing in the bill to show that any two or more of the patents 
arc in fact, or are capable of being, used in making a single :;truc
ture1 and where the defendant would be prejudiced by being com
pelled to defend himself in one .suit against so many alleged causl'H 
of action. Hayes v. Dayton, 8 Peel. Rep'1·, 702; 18 Blatc!tj: 4::!0 ; 
18 Pat. Off. (}az. 1406 ; 10 Rep'r, 802. 

'Vhere suit is brought for the infringement of several patents 
for different improvements not necessarily embodieil in the con
struction and operation of any one machine, the bill must contain 
an explicit averment that the infringing machiues contain all the 
improvements embraced in the sevt•ral patents, or it will be bad for 
multifariousness. Nellis ·V. :Mci"anahan, u Fish. Pat. Uas. 286. 

A bill which, under H.ev. Stat. § 4!Jl8, prays an adjudication 
concerning conflicting patents, and also alleges an inf1·ingement of 
.the plaintiff's patent by the defendant, and prays an accounting 
.. and damages, is not demnl'l'able for misjoinder of causes of action. 
.Le:tch v. Chandler, 18 .Fed. Rep'r, 262. 

'VliCrc the right to both patents :tllcgell to be inft·inged, for the 
.State of California, has bet•n assigned to complainant, the bill is 
.not bad for mnltifai'iousness because the assignment of one of the 
patents also embraces other tel'l'itory than the State of Califomia . 
. Giiiespic v. Cummings, 3 &myer, 25!J; 1 Bann. &; A. Pat. Uas. 
58'i. 

A bill in equity against a corporatkn and its assignee under a 
State insolvent law, alleged the making of such assignment 
infringement of complainant's patent by the corpomtion, and by the 
assignee after the assignment to him, and that he was threatening 
to distribute to the creditor:; of the corporation the moneys realized 
by him from it.s property allll asse~s ; and pl'3ycd au injunction, an 
accounting of profit~, damages, &c. It was !tcld ·that the bill was 

, not. m.ultifarions:;. mul . that the jurisdiction of tliC circuit court to 

• 
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entertain the suit was not affected by the insolvent la.w of the 
' 

State. Gordon ·v. St. Pan! Ilarves~er "\Yorks, 23 Peel. Rep'1·, 147 . 
• 

273. What Faults 'in such Bills may be Reached by 
Demurrer. 

As to all merely form~! defects in the bill, the objection must 
be taken by way of demurrer. Pelham v. Edelmyer, 25 Pat. Ojf: 
Gaz. 292; 15 Ii'ecl. Rep''l', 262; 21 Blatclif. 188. 

In a suit for infringement of a patent, a demurrer to the com
plaint on the ground that it did not state where the complainant, 
a corporation, was located or did business, was overruled. National 
Hay-rake Co. v. Herbert, 2 Week. N. oj' Uas. 100. 

If one who has no interest in the snbjeC"t-matter of the suit, or 
:n the relief pmyed, be joined as a pat·ty complainant, the defect 
may be reached by a general demurrer for want of e(jnity. Hodge 
v. N orthcrn Missouri & Iron 1\It. R. R. Co., 1 JJill. 104 ; 4 Fislt. 
Pat. Uas. 161. 

A bill in equity, based on two patents, which alleged that the 
defendant wa:':l using machines containing, in one and the same 
apparatus, th•.l inventions secured by each of tho two patents, was 
sustained on demurrer. Horman Patent 1\Ianuf. Co. v. Brooklyn 
City R. R. Co., 15 Blatclif. 444 ; 4 Bam~. &; A. Pat. Cas. 86 ; 7 
Rep'r, 295. 

A bill in equity for the infringement of a patent alleged that 
the complainant "was the true, original and first inventor of a cer
tain new and useful improved application of steam power to the 
capstans of vessels, npt known or used before," and made profert of · 
his letters-patent and the specifications thereto annexed ; and fur
ther alleged "that the defendant is now constructing, using and 
selling steam power capstans fot· vessels, in some parts thereof sub
stantially the same in construction and operation as in the said let~ 
tors-patent mentioned." It was ltelcl, upon demurrer to, tho bill, 
that it sufficient!y described the patent and alleged infringement 
of it. 1\fc~lillin l:. St. Louis & Mississippi Valley Transp. Co., 5 
.Md)rary, 561 ; 18 Feel. Rep'r, 260. 

A bill. in equity for injunction and an accounting, alleged that 
one of the defendants made a machine infringing complainant's 
j>'ltent, 11nd sold it to the other a·efendant, who ho!d ever since used 
it and still co&tinued to use it; but it appeared that the machine 

• • 
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was made more than three years before tho complaint was filotl, and 
there was no claim of any threat to repeat the wrongful act ; and 
it also appeared that the extent of the injury to complainants from 
the usc of tho machine was a suitable license fcc. It w:-.s held, on 
dcmuner, that the1·e was an adequate remedy at law, and uo grounc.l 
of equity jm·isdiction. Smith v. Sand~, U Fed. Rep'r, 4 70 ; 32 

Pat. OJJ'. Oaz. 1467. 
U pou a bill in the usual form for infringement, a demm·rer on 

the sole g1·ound that tho complainant is not entitled to equitable 
relief, should not be sustained, where thl•J':J is nothing in the hill 
to indicate laches on the part of the complainant, or that he ha~ 
granted or intends to gl'3nt licensP.<~, or that a money judgment fo1· 
damages alone will indemnify him, or that ultimately an injnnclion 
shouhl not i~sue for his protection. Brick v. Staten Island H. Co., 
25 Fed. Rep'r, 553. · 

A bill in equity alleged the invention cf a new and origiual 
aesign for a curtain and loop, and that lettct·s patent then·fur, of a 
specified number and date were gra:~ted and delivered to the ilmm· 
tor, and contained the usual n.ve1·mcnts in n•gard to the cxeuution 
of the letters patent ; but no other desc1·iption of the inveutiou 
was given, n.nd no reference was made to the patent for a fu1·t hl·r 
description. It was lwld, upon demurrer, that the bill did not 
sufficiently describe the invention as patented. Post v. '1'. (). H.ich
ards Hardware Co., 25 Ji'ed. Rep'r, 905. 

·where it appea1·s from n. bill founded on a reissue patent that 
the sole object of the reissue was to enlarge and expand the claims 
of the original patent; and that a delay of more than two or mo1·c 
years took place in applying for the rciss;lC, which is not <'XJ•Inim•cl 
by special circumstances showing it to be reasonable, a ge•H'ral 
demu!'l'cr lies to the bill for want of equity. The decision of the 
patent·oflice as to the reasonableness of the delay is not conclusive. 
And the delay being prima facie unlawful, the pm'ty seeking to 
establish the jurisdiction of the patent-office to g1·ant tho reissue 
has the burden of proving the facts on which it re::~ts. W olleusak 
v. Reiber, 2~ Fed. Rep'1·, 651 ; aff'd, 115 U. S. DO. 

A bill which, under section 9818 Revised Statutes, upon proper 
averments prays an adjudication cuncerning conflicting patents and 
also alleges infringement by reason CJi the manufacture antl:,;ale by 
defendant of articles constructed under his patent, and pmys an 
accounting and damages, is not demurrable for misjoinder of causes 
of action. Leach 1'. Chandll•r, I~ .Peel. Rep'r, 262. 

• 
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In an action for infringement of patent, an assignment of the 
patent, profert of which is formally malle iu tha complaint, is for 
all purposes presented to the court as part of the ple:tlliug, and a 
demurrer for a cause arising therefrom may Le sustained as if it 
appeared upon the face of the complaint. Bug:u·t v. Hinus, 25 

Ped. Rep'r, 484. 

279. Plea, or Answer, ln Equity. 

A plea filed in answer to a bill against a ~:~iugle defendant for 
infringement, which alh•ged that the sales we1·e not malll· hy 
defendant alone, but wc>re made by him ami auothe1· person naml'(l 
in the plea, was held bad, because it faile1l to allege that such othet• 
}JCJ'son was yet living within the jurisdiction of tlw cutll'l. Good
year ·v. Toby, 6 Blatchj: 130. 

\\rhere, in answer to a bill of complaint for infringement, tho 
defendants filed a plea involving three distinct grounds of defenst•, 
such plea was held bad for duplicity. 'l'hc ~everal mattcrtl, 
although relating in a general way to but a single ucfensc, viz. : 
the invalidity of the complainant's patent, were essentially inde
pendent of one anothm·, ant! by their retention destroyed the ve•·y 
office of the plea, whid\ is to secure singleness in the issue. Rciss
ner v. Anness, 12 Pat. Off: Gaz. 8·12 ; a Bwm. tf: A. Pat. Cas. 
148. 'l'l10 general rule is that a pll'a must not contain more than 
one defense. It is not limited to one fact ; it may embrace various 
facts; but they must all conduce to a single point on which the 
defendant rests his defense. If there is more than one distinct 
ground of defense to be urged, the tlefemlanL should set the mattet· 
forth by way of answer ant1 not of plea. lb. 

'l'o a bill for infringement, which by sworn allegations fully 
vested the court with jurisdiction, the dc:endant filed a swom plea 
which admitted the validity and infringement of the patent~, hut 
denied the jurisdiction, as it alleged a right to use the patented pro-

• 
cesses under a contract emanating from the only complainant in 
interest, and as such complainant was a citizen of the !lame Stnte 
with himself, in the absence of further proof, the plea was ltelcl 

. insufficient. Lilienthal v. Washburn, 8 Fed. Rep'r .• 707. 
Ex parte atii<lavits introduced without notice to complainar.t, or 

without tendl!r of afiianL for c•·oss-examination, and writings under 
private signature unauthuntiuated, ar!l iuatlmit!l;iblu upon the heat·· 
iug of such plea. Ih. 

• 
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Where parties in their answer, as originally filed, to n biJI. fill' 
infringing a patent, admit that they did manufacture and sell the 
articles alleged to have been patented, the fact thus admitted in the 
answer must be acc''pted as established ; but the court will, wlH'll 
justice will be promoted, assume that tho smallest number of 
articles consistent with th~ circumstances, wore made. Jones v. 
Morehead, I 1Vall. 155. 

·where, in a suit fot· the inft·inging of letters patent for a com
bination of old clements ot· devices, tho parts of which arc not 
susceptible of division m· separate usc, tho answer sots up that tho 
complainant is not the first and original inventor, the defense must 
apply to the combination as an cntit·ety, and not to a part of it, or 
to oue or more of tho claims of tho letters, if they do not. cover tho 
entire invention. Parks v. Booth, 102 U: S. 06. 

An answer to a bill which avers that the defendant will in 
fnture, as he has heretofore dono, violate tho rights secured by the 
patent as established on the tt·ial at law, unless restrained by 
injunction, is not sufficient if defendant merely alleges that what 
he has dono since the trial ltas not been in violation of tho p!:!!!'t· 
iff's rights ; hut should state distinctly that the defenuant docs not 
intend in future to do tho specific things which tho court has 
determined he has no right to do. PoJ!penhusou v. N cw York 
Gutta Percba Cornu Co., 4 Blatclif. 184 ; 2 Fis!t. Pat. Cas. 74. 

The defense that the specification is insuflicient is not available 
unless properly pleaded. Goodyear v. Providence Rubber Co., 2 
Oliff. 351 ; 2 Fis!t. Pat. Cas. 499. 

Persons charged as infringers may set up the defense that the 
patentee was not tho original and first inventor of tho alleged 
improvement; but, if the suit is in equity, they must allege in the 
answer tho names and places of residence of those whom they 
intend to provo have possessed the prior knowledge of the thing, 
and where the same has been used. Such notice js required for the 
benefit of tho complainant to prevent Slll'}Jriso ; but an answer 
<loes not meet that requirement if it furnishes to the complainant 
no means of knowing the respondent's theory of tho construction 
of the patent. Graham v. 1\Iason, 4 IJli;tf. 88 ; 5 Fislt. Pat. Cas. 
1. S. P., Orr v. Morrill, 1 Woodb. c.f; .111. 37G ; Teeso v. Hunting· 
ton, 23 flow. 2, 10. 

Unless tho answer contains notice of prior patents, or pcrsous 
by whom, and places where, the patented improvement was known 
or useu before the alleged invention of the patentee, copies of the 
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drawings of prior patents, and testimony respecting them, are not 
admissible in evidence, against the cot'lplainant's objection, to 
show that the patentee was not the original and lirst inventor of 
the patented improvt•ment. Eal'l v. Dexter, 1 Holmes, 412; 6 Pat. 
Off. Gaz. 7 2 0 ; 1 llann. c{'; A. Pat. Cas. 400. 

In suits for infringement the plca<lings should be single, clear, 
and free from evaHiou , and the issue tl>Iulerctl clear and uncondi· 
tiona!. More than one defense may be Fl'eseuted in an answer, but 
each should be separately and clcal'ly alleged without condition or 
qualilication. Gmham v. 1\lason, 4 Olijf: H8 ; 5 JJ'islt. Pat. Cas. 1. 
To same effect, Jord:m v. 'Vallace, 5 Fish. Pat. Cas. 185 ; 8 Pltila. 
IG5 ; 1 Leg. Gaz. 355. 

Defenses not set up in the answer will not be considered by 
the court in renJlering its decision. II owes v. N ute, 4 Cliff. 173 ; 
'Vonson v. Peterson, I 3 Pat. Off. Gaz. 548. 

Evidence of what is old and in general usc at the time of an 
alleged invention, is admissible in equity eases without any aver
ment in the answer. Brown v. Piper, fJ [!. S. 37, Sec ah:10, Slaw
son v. Grand St. R'y Co., 107 U. S. 649. 

An averment., in the answer, that a patent "was obtained upon 
false and f1·audulent representations by the plaintiff~, or some of 
them, made to tho commissioner of patents, and i:; wholly void in 
law," is too general to raise any traversable i~sue. Clark v. Scott, 
5 Flslt. Pat. Gas. 245 ; 0 Blatcltj: 301 ; 2 Pat. O.tf: Gaz. 4. 

The defense that the patentee had allowed the invention to be 
in public usc or on sale fo1· more than two years before he applied 
for a patent is distinct from tho defense that he h:ul abandoned it 
to the public, and should not be blended with it iu the same plead
ing. Jones v. Sewall, 3 Oliff: 563 ; 3 Pat. Off: Gaz. G30 ; G .Ji'is!t. 
Pat. Gas. 343. 

If defendant wishes to claim that the supposed invention is not 
new, that defense should be set up in the plea or answer; other
wise the evidence in support of the defense is not admissible ; but 
the pleadings need not specify that the subject of the. invention is 
not patentable in its character; this may he shown under the gen· 
eral issue. Gnitlet v. Barber, 5 Pat. Off: Gaz. 149. 

The defenses of a prior patent or previous desm·iption in a 
printed publication, specified in Hev. Stat. § 4020, subd. 3, must, 
in a suit in equity, be set up in an answer and not in a technical 
plea. Carnrick v. l\Icl{esson, H Fed. Rcp'r, 807 ; 10 Blatcltj: 360. 

In a 6Uit for iuf1·ingement, a plea which sets up in general terms 

• 
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the single defense of non-inft·ingetllent, without answering, will ho 
stricken out on motion. Shat·p /J, Heissner, !) Fed. R~p'r, 445 ; 20 

Blatc!if. I 0 ; 20 Pat. Off. Gaz. 11 G 1 ; 12 Rep'r, 611. 

A licensee undm· a patent cannot, by a plea in bar, raise 1:meh 
issues as are usually made in answer to a suit fot· infringement. 
\Vhite v. Lee, 4 Fed. Rep'r, 016. 

In an equity suit against a licensee for an account of profits and 
damages, and for an injunction for inft·iugcmcnt of a patc•tt, it is 
not inconsistent to a!lege i!l an answer that respollllcnt was :wting 
untlcr a license, or that the patent was invalid, where the recital or 
covenants of the instrument do not forbid the setting up of such a 
defense. National .Mannf. Co. v. Myers, 7 Fed. Rcp'r, 355. 

'!'hough an awnvel' (lenyiug information as tr. the iufringement 
of a patent, and denying d:unag-os, is insullicieut, tLe omtor by 
replyiug admits its stdlieit•ney, aud assumes the btfrthm of pt·o,·ing 
the infringement. \Voostet· v . .1\luset·, 20 Feel. Rep'1·, 102 ; 213 .Pat. 
Off. Gaz. 28tJ. 

An auswer whieh only denies that the defendants usetl the pat· 
cntetl invention "with a full knowledge of the premises mentiouP.d 
in said hill of complaint, and in violation of the complainant's 
exclusive right secured by the patent of 1~64," is an implit•<l admit~
sion of its actual II""• arHl complainant is not required to wake any 
further proof of infringement. J ortlan v. Wallace, 5 Fislt. Pat .. 
Oas. 18;5 ; l:l PMla. 165 ; 1 Leg. Gaz. 355. 

• 

280. Amended, Supplemental, or Cross Bill. 
I 

The bill having been brought, answered and tried upon tho 
tlwory that a rceovcry upon the assigned claims was sought, the 
assigr.ec of a patent, in a snit against an alleged infringer, was 
allowed to amenil his bill, before the t~igning of an interlocutory 
decree, so as to include assigned claims for damages and profits 
due to mesne assignors. New York Grape Sugar Co. v. llntialo 
Grape Sugar Co., 20 Fed. Rep'r, 505. 

In order to continue an injunction gmntcd on an original patent 
as to the amended patent, issued upon the surrender of the original 
patent, a supplemental bill must be filed. Woodworth v. Stone, a 
Story, 749. 

• 

·where a bill in equity was filed in a case of infringement of 
reissued letters patent, to which answet· was made by respondents, 

• 

• 
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and complainant closecl his prima fw:ie case by taking proofs, it . 
was !teld that such eomplaiu:mt would be allowml to file a subse-
quent bill fo1· infringement of the letters-patent after the filing of 
tho first bill of complaint, a111l that in ~uch proceedings the testi-
mony taken in the first proeeeding, so far as relevant, could be used 
and considered in tho subsequent proceedings. Turrell v. Spaeth, 
0 Pat. O,tf: Gaz. 1 Hl3. 

Where tho que~>tion of priority of invention was put in issue in 
tho o1·iginal suit, evidence of other allt•gl•d antieipations than those 
set up in that suit is merely cumulative, ancl is not a grouth1 for 
granting leave to file a t~upplemcntal bill. Blandy v. Griffith, G 
Fis!t. Pat. Cas. 434. 

Leave to file a supplemental b1ll, in the nature of a bill of 
review, after dismissal of the original bill in a suit for infringe
ment, for tho purpose of introducing new evidence, was refused, 
where it was not sufficiently tshown that tho petitioner could not 
with reasonable diligence, lmvc obtained the new evidence before 
the hearing on the original bill, and tho, new matter was itself not 
material. Spill v. Celluloid :i\I::muf. Co., 29 Pat. O.ff: Ga~. 773. 

A cross-bill it~ properly tiled to establish an equitable title to 
letters-patent, the legal title to which is in the plaintiff in the original 
bill filed for nn infringement of such patent. Brandon Manuf. Co. 
v. Pl'ime, 14 Blatcllj: 371; 3 Bann. cu A. Pat. Gas. 101. ·where 
a cross-bill brought for relief as well as defense shows that persons 
not p:-.rtics to tho original bill arc neces~ary parties to the cross· 
bill, they may properly be made :mob. lb. 

In a t~uit against an interfering patentee, under section 4918 of 
the Revised Sta.t.utes, the defendant is not required to file a. cross
bill in order to obtain affirmative relief. Lockwood v. Cleaveland, 
6 Fed. Rep'r, 721. 

281. Amended or Supplemental Answer. 

·where, after setting up th'e defense of prior knowledge and use, 
and giving tho na.incs and residences of witnesses intended to be 
called to prove the defense, the nnswcr to a bill for infringement 
alleges t.hat the natn<'S and rt•sitlcnces of certain other witnesses are 

• 

unknown to the defendant, nnd prayt~ leave to insert and set forth 
in the answer Ruch n:-~tnos nnrl residences when they shall be dis
<.ovorcll, such amendment may bu allowed, on subseqncut discovery 

• 
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of the facts ; and leave to make it may be granted nunc pro tunc. 
Roemer v. Simon, 05 U: S. 214. 

In view of certain circumstances the court permitted an am<>nd
ment, at the hearing, of the answer with relation to the notice, 
nunc pro tunc as of the time the answer was filed. Roberts v. 
Rycr, I 1 Blatcl1j: 11, 34. 

The objection to the omi:-;sion, in :.111 answer, to set forth the 
defense of want of no\·dty with snflicit•nt distinctness ought to be 
taken by exceptions; as the ans\\·t•J' may be amended under special 
order. Graham v. l\fa><on, 4 Clij}": 8!:! ; 5 Pidt, Pat. Cas. 1. 

Upon a motion to open a dt•eJ·cc antl amend the answer by Sl't
ting up the prior issue of a French patl'ut fot· the same invention, 
it was !telcl that such patent could be admitted only as afFecting thl' 
question of the dnmtiun of the United States patent, and not upon 
the question of novelty. Dl• Florez v. Haynolds, 8 Fed. Rep'r, 434; 
17 Blatelij: 4:3G ; 17 Pat. OJ}": Uaz. 50;3. 

· A motion will be denil•d which wa~ made after reference to a 
master to amend an answer by :-.wttmg up a new defense denying 
the manufacture of the articles alleg<•d to be au infringement of 
plaintiffs' patent, where the omission was not due to inadvertencu 
or mistake. Evory v. Candee, 5 Bww. <G A. Pat. Cas. 6". 

A motion will not he gmnted for an amendment to answer :intl 
commission to take testimony in a foreign country to pro\·e who is 
the original inventor of a patent, when the affidavits tiled by plaint
iff show that the answer, if amended as proposed; cannot be sus
tained by proof. Hicks v. Otto, 1 7 Fed. Rep'r, 539. 

After answering a bill for infringement, setting up that defend
ants held an assignment from plaintiffs, the defendants discoverP(l 
reason to believe that the patent was invalid. It was !telcl that 
they might file a supplemental answer denying the validity of the 
patent. Morehead ·v. Jones, 3 Wall. Jr. 306. 

• 
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282. Judicial Notice. 

'l'hc courts of the United States, in determining a question 
whether t,hc production of a pat·ticular patented article has involved 
an exercise of the inventive faculties, may take judicial knowledge 
of matters of common knowledge, and of things in common usc. 
Brown v. Piper, 91 V: S. 37; 'l'erhunc v. Phillips, 99 U. S. 592 ; 
King v. Gullnn, 109 V: S. 99; Duuuar v. Myers, 94: U. S. 187; 
Slawson v. Railroad Co., 107 V: S. <J40. 

283. Presumptions. 

As a patent is allowed by law to be issued only upon JH'elimin· 
ary proofs to be laid before the commissioner, upon the sufficiency 
of which he is to decide, the fact that a patent has been granted 
raises a }Jresumption that sufficient proof of the required facts was 
duly made, and found satisfactory, and that all proceedings upon 
which he was required to pas~1 were regularly taken. Philadelphia 
& Trenton R. R. Co. v. Stimpson, 14 Pet. 448, 458 ; Potter v. 
Holland, 1 Fis!t. Pat. Gas. 382 ; 4 Blatclif. 238 ; Cahoon v. Ring, 1 
Fish. Pat. Cas. 397; Hays ·v. Sulsor, Icl. 532 ; 1 Bond, 270 ; J ud· 
son v. l\foorc, 1 Bond, 285 ; 1 Fish. Pat. Gas. 544 ; 1\Iatthews v. 
Skates, Id. 602 ; 'Vayne v. Holmes, 2 Fislt. Pat. Cas. 20; 1 Bond, 
~7 ; Poppcnhusen v. N. Y. Gutta Pcrcha Comb Co., 2 Pislt. Pat. 
Cas. 62 ; Hussey v. Whiteley, Id. 120 ; 1 Bond. 407 ; Cox v. Griggs 
2 Fislt. Pat. Gas. 174 ; 1 Bis:J. 362 ; Poppenhusen v. Falke, 2 k'is!t. 
Pat. Gas. 181 ; 5 .Elate/if. 493 ; Clarke Patent Steam, &c. Co. v. 
Copeland, 2 Pish: Pat. Gas. 221 ; Union Sugar Refinery Co. v. 
Matthiessen, Id. 600 ; 3 Uh'jf: 639 ; Giant Powder Co. v. Safety 
Nitro Powder Co., 19 Feel. Rep'1·, 509. · 

This is so even though no recital to such effect appears in the 
patent. Gear v. Grosvenor, 3 Pat. Ojf: Gaz. 380 ; 1 IIolmes, 215 ; 
G l!'ish. Pat. Gas. 314. 

And the rule applies to the granting Qf reissues ; the presump
tion of law being, that the commissioner of patents has done his 
duty in granting a reissue, thoroughly, faif,hfully and properly, 
•.md the question of its propriety is not open for re-examination, 
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except on the grouncl of fr:mtl. l\liller, &c. Manuf. Co. v. Du 
llrul, 2 Bann. d: A. Pat. Cas. 618; 12 Pat. Off. Ga:. 351. 'l'ho 
reissue is presumed right, :mel the burden of proving tho l'everse 
is on tho party alleging tho invalidity. American Middlings Puri. 
tier Co. v. Atlantic Milling Co., 3 Bam~. & A. Pat. Cas. 108 ; 
Allen v. Blunt, 2 Woodb. ,(J lll 121, 138; Stimpson v. \Vestchest<'r 
H. H.. Co., 4 limo. 380. And where the infringement consists in 
tho defendant's using a machine for which a patent has been 
issued to him, he should have tho benefit of a like presumption in 
his favor, arising from the official investigation of the originaHty 
of his invention, as tho plaintiff has Ly reason of his patent. 
Corning v. Burden, 15 IIozo. 252, 271. 

llut the action of the commissioner in issuing a patent does not 
preclude one charged with infringing, from impeaching the patent 
by proof that before it was issued, the patentee hacl aLrmdoned his 
invention to the public. Planing Machine Co. v. Keith, 101 li'. ~'J. 

4 70. 
Issuing the patent is presumptive eviclencc of the novelty and 

utility of the invention, and throws the burden of disproving them 
upon the defendant. Alden v. Dewey, 1 Story, 330 ; 3 L. Rep'r, 
383. S. P., Needham v. Wasilhurn, 4 Cl{ff: 254 ; 7 Pat. OJJ: Ga::, 
04!) ; 1 JJamz. cf: A. Pat. Cas, 537 ; Storrs v. Howe, 10 Pat. O,it: 
Gaz. 421 ; 4 Clftf: 388 ; 2 .lJann. & A. Pat. Cas. 420; Parker tt, 

Stiles, fi J.1IcLean, 44, 62 ; 'l lVest. L. J. 108 ; 'l'ecsc v. Phelps, 
ll!cAll. •iS ; Corvallis Fruit Co. v. Curran, 8 Fed . .Rep'1·, 150; 7 
8azoye1·, 270 ; 2 7 .Int. Rev. Rec. 272. A renewal of the patent 
strengthens the presumption, though it still may be overthrown. 
Ransom v. New York, 1 Pish. Pat. Uus. 252 ; Smith v. Plympton, ·l 
West. L. J. 40. 

\Vbcn the question is us to issuing a preliminary injunction, 
presumptions of the novelty of a patented invention may ntise: 1. 
From the oath of the patentee that he was tho first and original 
inventor. 2. From the action of the patent-office in granting tile 
patent after full examination. 3. Undisturbed enjoyment of all 
the benefits of tile exclusive rights granted hy the patent. 4. 
Di1·cct adjudications, either at law or in equity, establishing the 
validity of the pat<.•nt. v. Injunctions gmntccl to restrain infringe
ment of tile patent. \'i !Jell ~;uc!J grounds exist, comts will nut 
rcfu~c au injunction, or, if gmutcd, will not dissolve it, unless the 
patent is impeached uy the most conclusive evidence. Hussey v. 
'Whitdy, I Bond, ~07 ; 2 Fid!t.. Pat. Uas. 120 • 

• 
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The issuing of a patent raises a presumption that the patentee, 
at the time of making l1is application for a patent, believed himself · 
to be the original inventor or discoverer of the thing patented 
(Union Sugar Refinery Co. v. l\Iathiessen, 3 Oliff. 639 ; 2 Fisli. 
Pat. (/as. 600); and this l)l'esumption, arising from the oath of the 
applicant that he believes himself to bo the first inventor or dis
coverer of the thing for which he seeks letters patent, remains 
until tllC contrary is proved. Elizabeth v. Pavement Co., !l7 U: 
s. 120. 

Tho presumption of patentability arising from tho grant of a. 
patent, was lwl<l not rcpelleu, where tho device in question, thotigh 
common, was shown never to have been used for the 1mrpose pat
ented. Patterson v. Duff, 20 Iiell. Rep'r, 641. 

The issue, reissue and extension of a patent, and the fact that 
it has been sustained in previous suits, create a strong presumption 
against a defense of want of novelty in the invention. Jordan v. 
Dobson, 2 Abb. U. S. 398 ; 7 Pltila. 533, .And sec Tyler v. Crane, 
7 Fed. 1lep'r, '175 ; l!l Pat. Ojf: Gaz. 12~ 

Inasmuch as letters-patent for an inventiOn arc issued upon 
adjudication of public officer, the presumption is that he adjudi
cated the facts correctly ; if in due form, they raise a presumption 
that the person namcll as inventor is the original and first inventor 
of what is therein described as the improvement ; and the burden 
of proof to sustain an opposite conclusion is on the party attacking 
the patent. Sands v. Wardwell, 3 Olijj'. 2i'l; Union Sugar Hcfincry 
Co. v • .Mathiessen, 2 Fislt. Pat. Oas. 600; Hudson tt. Dmpcr, 4 Fislt. 
Pat. Cas. 256 ; 4 Gl~tf: 178; Goodyear Dental Ynlcanitc Co. v. 
Gardner, 3 Gl{tf: 408 ; 5 Pat. OJ!: Gaz. 586 ; 4 Fislt. Pat. Gas. 
224; Storrs v.Howe, 4 Gl{tf: 388; 10 Pat. Ojf: Gaz. 421 ; 2 Bmm. 
di A. Pat. Gas. 420 ; Haskell v. Shoe Machinery 1\Ianuf. Co., 3 
JJann. d'; A. Pat. Gas. 553. 

A patentee has a right to rest upon his patent for his invention, 
till its validity is overthrown ; thus, if there is reasonable doubt as 
to defendant's claim to priority of invention, the patentce·is entitled 
to thP. benefit of that doubt. Crouch v. Spear, 6 Pat. O.tJ: Gaz. 
187; l JJann. <tJ A. Pat. Cas. 145; \Vashburn v. Gould, 3 Btory, 
122, 142 ; 7 L. Rep'1·, 2 76 ; 1 West. L. J. 405. 

Priority in the constructi,on of a mechanical appliance is ground 
for a presumption of vriority of invention. Atkinson v. Boardman, 
1 JIIacArtlmr Pat. C1ts. 80 ; \Varner v. Goodyear, Id. 60. 

The presumption nl'ising from the k•ttt·rs patl'nt., that the paten-
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tee was the original and first inventor, in the absence of the appli
cation for the patent, extends back only to the date of the letters 

• 
patent, and in no cnse does it extend further back than to the time 
of the filing of the ol'iginal application ; when a patentee needs to 
sbow that his invention was mado prior to the d:\tc of his applica
tion, he must prove the fact by other sufficient evidence. Wing v. 
Richardson, 2 Fislt. Pat. Uas. 535 ; 2 Gl('J. 440. ::;, I~., .Jones v. 
Sewall, 6 Fis!t. Pat. Uas. 34:1 ; 3 Ol~ft: 563 ; 3 Pat. 0.11: (}az. G:Ju ; 
Union Sugar H.efinery Co. v. .Mathiessen, 2 .Fis!t. Pat. Ua.~. •.iOO ; 

3 Ul{'ff: 639. . 
In order to overcome the presumption raised by a patent that 

tllC patentee is the first inventor of the article monopolized, it must 
be shown that there was a prior knowledge of the inv<>ntion under 
such circumstances as to give the public a right to continue the use 
of it. This presumption prevails over a reasonable doubt existing 
a!! to the truth of the evidence adduced to impeach tho novelty of 
invention. Crouch v. Speer, G Pat. O.tf: Gaz. 187 ; 1 Bann. & A. 
Pat. Uas. 145. To same effect, Patterson v. Dnff, 20 .F'ed. Rep'r, 
641 ; Comstock v. Sandusky Seat Co., 3 Oin. L. Bttl. 73. 

The issuance of a patent raises a presumption that the patentee 
was first inventor ; in other words, the courts presume the decision 
of the commissioner in favor of the originality of the patentee to 
be correct. Donoghc v. Hubbard, 27 Fed. Rep'1·, 742 ; Pitts v. 
IIall, 2 Blatcl~f. 229 ; Rogers v. Beecher, 3 Feel. Rep'r, G39 ; 5 

Bann. cf: A. Pat. Uas. 619 ; 18 Pat. Off: Gaz. 793; Konold v. 
Klein, 5 flcp'r, 427 ; l\lc:Millin v. Barclay, 4 Bre~cs. 275; 3 Pittsb. 
377 ; 5 Fish. Pat. Oas. 189 ; Brodie v. Ophir Silve1· 1\Iining Co., 
5 Sawyer, 608 ; 4 .Ji'is!t. Pat. Gas. 137. 

This presumption of originality of invention is not overcome 
by evidence introduced to impeach novelty, which does not clearly 
establi!3h that the alleged anticipating device embodied the same 
construction and mode of operation. Brady v. Atlantic \Vorks, 10 

Pat. Off: Gaz. 702 ; 4 Oliff: 408 ; 2 Bann. cf; A. Pat. Um~. 436. 
The claim that tho patentee was the first inventor of the 

improvement patented is not defeated by showing the construction 
of the :~ :provement before the patent issued ; there must be proof 
that the construction preceded the invention of the patentee ; that is, 
before the conception of the improvement was applied in practice. 
Brodie v. Ophir Silver Mining Co., 5 Sawyer, 608 ; 4 Fish . .Pat. 
Cas. 137 . 

Clear and satisfactory proof is required to rebut the presump· 
• 
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tion of priority of invention arising from the issuing of a patent. 
Rogers v. Beecher, 5 Bann. di A. Pat. Cas .. 619; 3 Feil_. Rep'r, 
630 ; 18 Pat. Off. Gaz. 793 ; Konold v. Klein, G Rep'r, 427. 

\Vhen the invention consist!! of an improvement on a.n old 
machine, it may be taken for g1·anted that a practical mechanic i11 
acquainted with the construction f)f the machine on which the 
improvement is mndc. I vcs t•. Hamilton, 92 U. S. 426 ; 6 l!'islt. 
Pat. (}as. 244 ; 1 .Pat. Off. Gaz. 336. 

There is a presumption that any person who takes out a patent 
will ascertain, ~>O far as J>Ossible, from the public records what 

11atents of the same nature have previously been taken out. Odi
orne v. Winkley, 2 Gall. 51. 

The presumption of right in a patentee, because of the acqui
escence of tho public in his claim, is not changed in consequence of 
the original patent being surrendered on account of its informality. 
Orr v. Dadgcr, 7 L. Rep'r, 465 ; 1 Brunner Col. Cas. 537. 

A presumption of alJandomnent cannot arise from tho sale or 
usc of an invention with tho knowledge and consent of the pat
entee, intermediate the application for a patent, and the grant. 
Ilowe v. N cwton, 2 Jilislt. Pat. Cas. 531. 

The patentee must have bad such an exclusive possession, as, 
with his claim and the acquiescence of the public, lays a reasonable 
foundation for the presu111ption of the validity of his patent. An 
unsuccessful attempt to interrupt a possession strengthens tho pre
sumpt,ion which arises· from it. Sargent v. Seagrave, 2 Curt. 553. 

'l'he J>laintiff had a patent for a pavement, and had been 
employed to lay some fourteen miles of it by the authorities of the 
cities of New York and Brooklyn, during the past four years. 
~'his, standing alone, was !teld not sufficient proof of acquiescence 
to raise a presumption in favor of the validity of the patent. G.ui
dot v. Palmer, 10 Blatelif. 21 'l ; 6 Fislt. Pat. Cas. 82. 

'l'he action of the commissioner of patents usually makes a 
prima fq,cic case for or against an application for an interlocutory 
injunction. Yuengling v. J obnson, 1 Hugltes, 607 ; 3 .1Ja1'tn. cf; .A. 
Pat. Oas. 99. 

• 

It is a presumption of law that all mccl1anics interested in 
upholding or defeating a patent were fully acquainted with the 
state of their art when they took out{ their patent, or when they 
built their machine. Crompton v. Knowles, 7 .ltb<l. Rep'1·, 109. 

When a party claiming an exclusive 1·ight to an inYcntion luts 
used it publicly and notoriously, for any considerabl<~ length of 

• 
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time, the public nrc presumed to have acquiesced in that claim. 
American Middlings Purifier Co. v. Christian, 3 JJann. & .A. Pat. 
Cas. 42. 

Knowledge by the public of an invention is presumed where the 
mt•awl of such knowledge have existed. Perkins v. Nashua Card, 
&c. Co., 2 Fed. Rep'r, 451 ; 17 Pat. Off. Gaz. 1 :!85 ; 10 Rep'1·, 7; 
5 Banu. & A. Pat. Cas. 3!!5 . 

• 

There is no obligatory }H'csumption that third persons would 
lmve purchased of the patentee what they are shown to have 
vought of the infringer, in case the latter had not made and sol<l 
the thing patented. Seymour v. :1\IcCormick, 16 Ho·w. 480 ; rcv'g 
2 Blatcl1j: 240. 

A jury arc not authorized i~ presuming that a machine was in 
continuous operation for twenty-four years, from the mere facts 
that it was described in a book in 182!!, and was in use in 1853, 
Seymour v. McCormick, l!lllow. 96, · 

Patented articles arc presumed to be patentably different from 
those covered by othe1· patents. lluerk v. Imhaucscr, 11 Pat. O.tf: 
Gaz. 112 . 

·where a joint application is filed for a patent, the presumption 
is that the invention is joint, and clear and unequivocal evidencu 
will be required to rebut this presumption. Gottfried v. Phillip 
Best Brewing Co., 5 Bann. & A. Pat. Cas. 4; 17 Pat. O.f. Gaz. 675. 

The mere deposit in tlJC patent-office of a model does not raise 
the inference that the application for a patent was completed at 
that date. Draper v. Wattles, 16 Pat. Off. Gaz. ti29; 3 Bann. d; 

A. Pat. (}as. 618. 
In a suit for iufl'ingcment, the patentee will be presumed to be 

still the owner, where no assignment has 1Jeen alleged or proved. 
Fischer v. Neil, 6 Fed. Rep'r, 89 ; 19 Pat. Off. Gaz. 603. 

'l'bc fact of the granting of a patent has no tendency to show 
that the invention described in it docs not infringe a prior patent ; 
and the decision of the patent-office, on a question of interference 
between the two, is eviilencc of such fact on a motion for injunc
tion. ~Iolliday v. Pid.:hardt, 12 Fed. Rep'r, 147 ; 22 Pat. OjJ: Gaz . 

• 

420. 
'Vhere a patentee is in the employ of another, and uses. the lat

ter's tools and materials in perfecting his inventions, and such othet• 
person uses such inventions for a number of years without payment 
of royalty, a special license will be presumed. J cncks v. Langdon 
Mills, 27 Fell. Bep'r, 022. 

' 
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284. Burden of Proof. 
• 

'I'he burden is on the defendant to show that the proper noti('P. 
has been given under the statute to enable him to examine witnes.ses 
to prove that the invention of the plaintiff had been known or used 
before his invention. Philadelphia & Trenton R R. Co. v. Stimp
son, 14 Pet. 448 ; ld., Banks' ed. note. 

In order to avoid liability fo1· profits, made by an infringer who 
uses !ln article patented as an entirety or tn·oduct, the burden is 
upon him to show that a portion of these profits is the result of 
some other thing used by him. Elizabeth v. Pavement Co., !l7 U: 
kr;;, 12G. Dut compare Fitch v. Bragg, lG Fed. Rep'r, 24:.1 ; 21 

Blatclif. 302. 
In a suit for infl'ingement of a patent for an improvement and 

not for an entirely new machine or contt·ivance, the burden rests upon 
the patentee to show in what particulars his improvement, has 
added to the usefulness of the machine or contrivance, and he must 
separate its results distinctly from those of the other llarts, so thr.t 
the benefits derived may be distinctly seen and appreciated. Gar
retson v. Clark, 111 'C~ S. 120 ; aff'g 15 Blatclif. 'iO; 14 Pat. O.tf: 
Gaz. 485. 

Upon the question whether what has been done by the defend
ant amounts to infringement, the complainant universally has the 
burden of proof ; he must show satisfactorily that his right has 
been violated. Washburn v. Gould, 3 Story, 122; 7 L. Rep'r, 276; 
1 lVest. L. J. 465 ; Graham v. Mason, 4 Oliff: 88 ; 5 Fislt. Pat. 
()as. 1 ; Hudson v. Dmpcr, 4 Cliff: 178 ; 4 Ji'islt. Pat. Cas. 256 ; 
Storrs v. Howe, .J, Cl{'tf: 3!:!8 ; 10 Pat. Off: Gaz. 421 ; 2 Bann. & 
A. Pat. Cas. 420 ; American Middlings Purifier Co. v. Atlantic 
Milling Co., 3 Bam~. & A. Pat. Ca..~. 1GB; Brooks v. Jenkins, 3 
J.1IcLcan, 432, 45:3 ; S. C., sub nom. Bl"Ooks v. Bicknell, 2 1Vest. L. 
J. 11 ; Parker v. Stiles, 5 McLean, 44. 

Section 7 of the act of }839, allowing the usc an<l sale of an 
invention for two years before the application for a patent, is in 
the nature of a statute of limitations ; and the defendant Hetting 
up a sale more than two years before must establish the fact of 
such a sale, in a manner that will justify a jury in taking away the 
property of the plaintiff. Hovey v. Henry, 3 lVest. L. J. 153. 

In an action for infringement, if the defendant contests the 
originality of the invention, the burden of p1·oof is upon him to 

• 
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show that it was known before the invention of plaintiff. Hovey 
'/J, Henry, 3 lVest. L .• T. 153 ; 'Vinans v . . New York & Harlem R. 
R. Co., 31 Jour. Fr. Inst. (3rd S.) 320; llrooks v. Jenkins, 3 
J,JcLean, 432 ;· S. C., sub nom. B1·o~l;:s v. Bicknell, 2 West L. J. 
11 ; Parker v. Stiles, 5 JJicLean, 44; 7 1Vest L. J. 41 '7. 'l'o same 
effect, Doherty ·v. Haynes, 4 Gl{ff: 291 ; 6 Pat. Off. Gaz. 118 j 1 
Bann. dl A. Pat. Gas. 289 ; Hoc v. Cottrell, 1 Fed. Rep'r, 597 ; 1'7 
Bllttclif. 546; IS Pat. Oj}': Gaz. 59 ; 5 JJann. &; A. P(d, Gas. 256; 
\Vorswick Manuf. Co. v. Buffalo, 20 Fed. Rep'r, 12f), And sec 
Parker v. Remlwff, 17 Blatcl~f. 206 ; 3 Bann. &; A. Pat. Gas. 
550. 

The date of the patent is to be taken, in the absence of other 
evidence, as the date of invention ; ancl the burden of proof is 
upon the defendant to show, beyond :my fair doubt, prior knowl
edge and use. Webster Loom Co. v. Higgins, 16 Pat. Off. Gaz. 
675. To same effect, Eagleton Manuf. Co. v. West, &c. 1\Ianuf. 
Co., 2 Feel. Rep'r, 774 ; 18 Blatclif. 218; 17 Pat. Off. Gaz. 150,1 ; 
10 Rep'r, 297. 

\Vbere an equitable title to an interest in a patent is set up 
against a bonafide purchaser and holder of the legal title, the bur
den of proof lies upon him who impeaches the legal title. Gibson 
v. Cook, 2 Blatclif. 144, 151. Compare Calais Steamboat Co. v. 
Scndd01·, 2 Blacl.:, 372. 

The burden of proof is on the defendant who alleges a prior 
sale or use. Allen v. Blunt, 2 1Voodb. &1 M. 121, 145 ; Hide & 
Leather Co. v. American 'l'ool Co., 1 Holmes, 503 ; 4 Fish. Pat. 
Gas. 284 ; RoemeL' v. Sinn, 5 Pat. Off: Gaz. 555. 

Power to grant reis11ued as well as original patents is vested in 
tlw commissioner ; and, when lawfully exercised, a pa·tent has been 
duly granted, whether reissued or original, it is, of itself, if intro
duced in evidence where a })arty claims redress for alleged infringe
ment, prima facie evidence that the patentee is the original and 
first inventor. Its effect may, however, be overcome by proof that 
tho improvement was previously maclq by another in this country, 
or had previously been described in some printed publication, prior 
to the suppo11ed invention by the patentee. Judson v. Br~clford, 
16 Pat. Off. Gaz. 171 ; 3· Bann. &; A. Pctt. Gas. 539. 

Under the act of 1801, ~ 13, requiring the word "patented," 
with the elate when granted, to be affixed to patented articles offered 
for sale, tho burden of proof is upon tho defendant to show that 
the }>lainti:ff bas failed to mark patented, as requiJ·ed, articles made 
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or sold under a patent, and then. the burden is shifted upon the 
plaintiff to show that defendanc bad notice that be was infringing. 
Goodyear v. Allyn, 6 Blatclif. 38; 3 Fislt. Pat. Cas. 374. · 

' 

In a caE>e where the application fail:; to. take the date of inven
tion back of the date of the patent, aml the defendant shows, 
beyond a rea~;;onable doubt.! knowledge and use before the date of· 
the pateut, the burden of proof is shifted on to the plaintiff, to 
show the date of invention to be prior to the knowledge :md use 
shown by defendant. Eagletnn Manu f. Co. v. \V eHt, &e. Manuf. 
Co., 2 Fed. Rep'r, 774 ; 18 Blatcl~f. 218 ; 17 Pat. Off: Gaz. 1504 ; 
10 Rep'r, 21l7 ; Thayer v. Hart, 20 libel. Rep'r, 693. 

Where the bill alleges that defendant's inf1·ingemcnt was with
out tho consent of the plaintiff, which was not specifically denied 
by tho answer or any consent. or license alleged, the burden of 
proofdoes not. rest upon the plaintiff to show want of consent, but 
upon the defendant to prove consent. Fischer v. Hayes, 6 .F'ecl. 
Rej}r, 76 ; 4 Bann. &: A. Pat. Cas. 317. 

'fhe burden is on the plaintiff, in an infringement suit, to prove 
that defendant's article is like plaintiff's. Francis v. 1\lellor, 4 Am. 
L. T. U. S. Ots. 237; 1 Leg. Gaz. Rep. 21l1 ; 8 Pldla. 157. 

'l'he burden is upon the defendant to establish the defense that 
the invention is not so described as to enable a Rkillfnl mechanic to 
construct a machine. Bt·ooks v. J cnldns, 3 .JJJcLean, 432, 445 ; S. 
C., sub nom. Brooks v. Bicknell, 2 lVest. L. J. 11. 

In a suit for infringement, tho allegation of a lic~nsc is an 
affirmative defense, and must be made out by the proof. \Vatson 
v. Smith, 7 Feel. Rep>r, 350 ; 20 Pat. Off: Gctz. 300. 

Where complainaLt seeks to recover damages on the basis of 
an establbhed royalty for the use of several claims, only a part of 
which have been infringed, the burden of proof is upon him to 
show the relative value of the claims which have been infringed. 
Willimantic Thread Co. v. Clark Thread Co., 27 Feel. Rep'r. 865. 

In an action for infringement of letters patent, where the 
defendant sets nr want of novelty, the burden is on l1im to estab
lish this defense, and prove the facts set up by him' beyond a 
reasonable doubt. Cantrell v. Wallick, 117 U. S. G!l9. 

In a suit for infringement of a patent, t.he burden is upon the 
defendants to establish a defense of prior knowledge and use 
beyond a reasonable doubt. Dreyfus v. Schneider, 25 ]?eel. Rep'r, 
481. 

A party asJrerting, as a defense to a suit for infringement, that 

• 

• 
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the device covered by the patent has been in public use, or on sale, 
for more than two years prior to tl1e application for the })atent, 
assumes the burden of proof, and is bound to sustain this Jefcnse 
by clear and convincing testimony. Proof resting wholly in the 
recollection of persons who claim to have aeen or usecl such prior 
devices twenty years before they tP.stified, where no1w of sueh 
devices is produced, and it does not appear that more than ouo of 
each kind was ever made, is too unreliable to fot·m a safe hasis for 
judicial action. Adams & Westlake l\Ianuf. Uo. v. RathLone, 213 
Fed. Rep'1·, 262. 

The decision of the patent-oflicc is not conclusive upon the 
court where priority of invention between interfering patents is in 
question, but is of sufficient weight to cast the burden of proof 
upon the party against whom it was rendered. ·wire Book Sewing 
Machine Co. v. Stevenson, 11 Fed. Rcp'1·, 155 ; 13 Rep'r, 422. 

285. Geneml Rules of Evidence as to tlte Construction and 
Validity of the Patent, and Extent of tlte Rigid -it 

Confers. 

Evidence is admissible to show the meaning of terms used in 
letters 1)atent, as well as the state of the art. J ... oom Co. v. Hig · 
gins, 105 U. S. 580 ; rev'g 15 Blutcllj: 446 ; 16 Pat. Off~ Gaz. 675 ; 
4 Eann. cf; A. Pat. Oas. 88. 

In determining the question as to wlJCther the patentee believed 
himself to be the fi1·st inventor, it is competent for the defendant 
to show that the patentee knew of the existence of the invention 
abroad. But in considering whether the patentee did believe him
self to be the first invento1·, it is material to determine whether llC 
was the first, inventor. l•'orbush v. Cook, 10 L. Rep'1·, N. S. 664 ; 
2 J?is!t. Pat. Uas. 668. 

The question of novelty is to be settled by a comparison of 
prior machines with the machine patented, rather than the form of 
the machine in usc. Blake v. Uawson, 3 .Biss. 77; 3 Pat. Ojf: Gaz. 
122 : 6 J/islt. Pat. Cas. '14 • 

• 
In an action at law, where the issue of novelty is mised, it is 

not competent to compare prior machines with the one used by 
uefcndant ; the only comparison admissible is with that used by 
tltc patentee. Judson v. Cope, 1 Bond, 327; 1 Fislt. Pat. Cas. 
61.3. 
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Where a patent is assailed for lack of novelty, sketches and 
drawings may be consulted to fix the dato of inceptive invention, 
and if there has been no unreasonable delay subseqUIJnt.ly in ailapt
ing the invention aud applying for patent, the protection of the 
}latent will be carried back to the date thus establi&hcil. Draper 
v. Potomska l\Iills Corp., 13 Pat. Off: Gaz. 270 ; 3 Bwm. eli A. 
Pat. Oas. 214; Kneciand v. Sheriff, 2 Ji'ed. Rep'r, DOl; JO Rep'r, 
234 ; 18 Pat. O.ff'. Gaz. 242 ; 5 Bann. cO A. Pat. Oas. 482. 

'l'hc patent itself is prima facie eddencc that the alleged inven
tor hall made the invention at the date the ~>pacification wa~ filed. 
Jones v. Sewall, 3 Ul<(f: 503 ; 3 Pat. O.tf: Gaz. 630 ; G Pis!t. Pat. 
Oas. 343. S. P., Dane v. Chicago l\Iannf. Co., 3 lJiss. 380. 

Defendants in a suit on a reissue patent, may read the original 
patent in evidence at the trial, although it may not have been put 
in evidence before the examiper, in order to show that the reis:,uo 
is, in fact, for a different invention from the original. Knapp v. 
Shaw, 23 .Pat. Qtf: Gaz. 2230; 15 .Ji'ed. Rep'r, 115. S. P., National 
Cylinder Co. v. Simmons Hardware Co., 18 Ji'ed. Rep'r, 324. 

Against an allegation that a patentee had abandoned his discov
ct·y, the lapse of time from the grant of the patent to the commence
ment of the action being urged as proof of that fact, he may give 
e\'illence of his filing of dmwings,. or of any other act <lone by him 
in assertion of his right. Emerson v. Hogg, 2 Blatclif. 1. 

The fact that a patent has been issued for an invention docs 
not, of itself, prove the introduction of tho invention into pnblic 
and common use. Weston v. 'Vhite, 13 Blatclif. 364 ; 9 Pat. Off. 
Gaz. 1190 ; 2 Bann. ((; A. Pat. Gas. 321. 

In an action for infl'ingcmcnt, where there was proof that a 
machine constructed befot·e tho plaintiff's invention, and identical 
with it, for a person who lived some <li~tance from tho Jllace of 
construction, was taken away by him to be put up ; but it was 
never afterward seen by the witness who assisted in its construe 
tion, it was held, that tho evidence was sufficient to establish the 
fact of want of novelty in the plaintiff's invention, ~hough there 
was no proof to show that the prior machine was ever used. Par-· 
ker v. Ferguson, 1 Blatcltf. 407. 

'Vhen an alleged invention proves superior to what has been 
known hefore, this superiority is evidence in favor of its novelty. 
Birdsell t•. McDonald, 0 Pat. Ojf: Gaz. 682 ; Judson v. Cope, 1 
lJoncl, 327 ; 1 Ji'is!t. Pat. Cas. 615. S. P., Carter v. Baker, 4 l~'ish. 
Pat. Gas. 404 ; Smith v. "\Voodruff, 1 11IacA1·tlmr, 459 ; G Fish. 

• 
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Pat. (Ja8. 476. But except to show a. difference between the two 
inventions, evidence that tho defendant'~> is superior to plaintiff's is 
not a<lmissiblo. Alden v. Dewey, 1 Sto1'1J, 336 ; 3 L. Bep'r, 38~{. 

The facts that many persons tried • to accomplish the result, and 
that the patentee alone succeeded, are legitimate evidence that his 
invention was new and useful. \Vestern Electric 1\Ianuf. Co. v. 
CIIicago Electric Manuf. Co., 14- Fed. Rep'r, 691 ; \Vard v. Grand 
Detour Plow Co., 14 l.i'ecl. Rep'r, 696; 11 JJiss. 427. 

Rejected applications fot• patents arc not alone evidence of 
the existence of perfected inventions at their dates of filing ; there 
should be proof that, at such dates, machines embodying the inven
tions wore in existence an<l operation. Howes v.l\IcN cal, 15 Pat. O.ff. 
Gaz. 608; 15 Blatcl~t: 103 ; 3 JJann. dJ A. Pat. (Ja.~. 376; Lyman 
Ventilating Co. v. Chamberlain, 10 Pat. O.f!: Gaz. 588; 2 JJann. d) 

A. Pat. Cas. 433. 
In connection with evidence of tho construction of an opera

tive machine embo<lying the invention, a rejected application 
for a. patent for it may be received. Northwestern Fil·e Extin
guishet· Co. v. Philadelphia Fire Extinguisher Co., 6 Pat. Ojj: Gaz. 
34 ; 10 Phila. 227 ; 1 JJann. <V A. Pat. (]as. 177. 

File wrappers arc not COUl])etent as evidence, in a. suit on a 
patent, to show the reduction to practice and usc of inventions 
claimed to be prior, so as to invalidate such patent. Howes v . 
. 1\IcN cal, 4 Fed. Rep'r, 151 ; 17 Blatclif. 396 ; 17 Pat. Ojf'. Oaz. 
799 ; 11 Rep'r, 362 ; 5 Bann. ill A. Pat. (]as. 77 . 

If the signature of a letter acknowledging the receipt of an 
application for a patent is proved, tho Iotter is Mmpctent as an ofli· 
cia! act and document of a public officer in relation to such a sub
ject, and a part of the transaction ; for, being made at tho time, 
and in relation to the subject.mattcr, it is competent as a part of 
the res gestce, and explanatory of what took place. Pike t•. Potter, 
3 Fish. Pat. (]as. 55. 

A different result is evidence of some new canso or means, 
although the mechanism may apparently be substantially the same. 
Hence a greater degree of utility achieved by one machine is evi
dence of novelty. Eames v. Vook, 2 Fislt. 146. 

It is decisive evidence that a new mode of operation l1as been 
introduced if the practical effect of tho invention is either a new 
effect or a materially better effect, or as good an effect more 
economically attained. Furbush v. Cook, 2 Fislt. Pat. Oas. 668. 

Public demand for an article wl10n its existence is made known, 
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is not conclusive evidence of novelty and invention. Bill v. Bid-
dle, 2'l Feel. Rep'r, 560. ' 

The extensive use of a device, however simple, is evidence of 
its utility, and consequently of its patentable merit. Lorillard v. 
McDowell, 23 Int. Rev. Rec. 00 ; 11 Pat. Off: Gaz. 040; 2 Bann. 
&; A. Pat. Gas. 531 ; 13 PMla. 41H. 

'l'hc fact that defendant chose to usc the invention patentPtl hy 
complainant, bas been lteld sufficient evidence of utility in t.he 
invention to sustain it as patentable for the pm'}Joses of that suit. 
Smith v. Glendale Elastic Fabric Co., 1 IIobnes, 340 ; 5 Pat. Ojf: 
Gaz. 420 ; 1 Bann. & A. Pat. Gas. 58; T.ce v. Blandy, l Bond, 
361 ; 2 Fish. Pat. Gas. 80. Otherwise, of evidence that stra11gers 
to the suit offered to take licenses from the plaintiff. E\'alls v. 
Hettick, 3 TVitslt. 408 ; aff'd on other points, 'l Wlteat. 45a. 

The fact that a mill for grinding bark would grind double the 
quantity that could be ground by the olu mills, is evidence enough 
of utility to sustain a patent. 'Yilbur v. Beecher, 2 Blatchj: 132. 

'Vherc the evidence establishes the facts that the patentee was 
the first to conceive the idea of constrniJting the device described 
in his patent, wlwrcby improved results were accomplished, and 
that the public has attested its superior utility and value by adopt
ing the same, instead of the constructions previously used, there is 
sufficient proof of patentable merit. Miller v. Pickering, 16 Fed. 
Rep'1·, 540. 

On a motion for a ]>I'elimi.nary injunction, the defense of prior 
public use will be cntertainell, although unsnccessfnlly made in for
mer cases, where such. defense is much more strongly fortified 
than before by corroborative evidence, and it is reasonable to 
believe that a different result would have been reached if the new 
evidence bad been 11resented. Lockwood v. Faber, 27 Fed. Rcp'r, 
63. 

Clear proof is required of mistake in drawings oa filc, after 
destruction of model. Royer v. Russell, 0 Fed. Rep'r, 6!JG ; 20 
Pat. Off: Gaz. 1819. . 

The defense of a prior knowledge and use is established when 
the evidence shows that the invention was complete and capable 
of working, and had been put in public usc, and was known to any 
considerable number of persons. Judson v. Bradford, 1G Pat. Ojf: 
Gaz. 171 ; 3 Bann. <f; .A. Pat. Ga11. 530. 

Where there has been a public acqniesccncc in the validity of a 
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patent, the court will scrutinize evidence of its invalidity with the 
greatest care. Hobbie v. Smith, 27 Feel. Rep'r, 656. 

A claim to prior usc needs to bo proved bvyond a reasonable 
doubt. Coffin v. Ogden, 18 1Vall: 120; 'froy Iran, &c. Factory 
v. Corning, 1 Blatc!~t: 467; Campbell v. James, 17 Blatc/if. 42; 4 
Jlann. <{';A. Pat. ()as. 456 ; 18 Pat. O.f!: Gaz. 070 ; ~ Rep'1·, 455; 
see reversal, 10-t U. S. 357; Campbell v. New York, 0 Fed. Rep'r, 
500 ; Troy Iron, &c. Co. v. Odiorne, 17 Ilow. 'i2 ; 20 Blatcllj: G7; 
20 Pat. O.U"· 0az. 1817 ; Doubleday ·v. Beatty, 11 Ii'ecl. Rep'1·, 'i20 ; 
22 Pat. O.tt: Gaz. 850 ; Hawes v. Antisdcl, 8 Pat. Off: Gaz. 685 ; 

'Vashbnrn, &c. l\Ianuf. Co. v. llaish, 4 Fed. Rep'1·, 000; 10 1/i.~s. 

55 ; I 0 Pat. O.ff. Ga.;. 1 'i3 ; Everest v. Buffalo Lubricating Oil 
Co., 20 Feel. Rep'r, 848 ; 'Vethcrell v. V cith, 27 Fed. Rep'r, :lG-! ; 
Hobbie v. Smith, Ll. 656. S< e also in.fra, p. . 

Tho fact that a mannfactr rer for a long period docs not make 
use of a means of production important in the business, shows that 
ho did not have the idea. Roots v. Hyndman, 4 Pat. Ojf: Gaz. 
20 ; () Fis!t. Pat. Cas. 430. 

J\Iaking and exhibiting a new artiele is presumptive proof of 
invention ; but if the exhibitor makes no claim at the time to hav
ing invented it, this tends to rebut the presumption. Pennock v. 
Dialogue, 4 lVas!t. 538. 

EvidencA that in operating a prior machine a greater number of 
persons necessurily have to be employed than are required iu the 
operation of a patented machine, t.ends to prove that the machines 
are not alike. Coupe v. Weatherhead, 23 Pat. O.tt: Gaz. 1027. 

If two devices produce different results, this is some evidence 
that the devices themselves are different. ·waterbury B1·ass Co. 
v. New York Brass Co., 3 Fis!t. Pat. Gas. 43. 

286. Rules of Evidence as to Matte1"s Connected with 
Reissues. 

The question of the identity of an invention described in the 
, original and the reissued letters patent is one of law for the court, 

whenever it can be determined solely from their face by mere com
parison of specifications, without the aid of extrinsic evidence. 
Heald v. Rice, 104 U. S. 'i37. 

A defective patent was surrendered and a new one taken out. 
In an action for a Yiolation thereof, in whieh the infringement was 

• 
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)~id subsequent to tlJO date of tho n•issuc, evidence of a use of a 
machine prior to the date of the second patent, but subsequent to 
that of tho first, is not admissible in dcfcn~e. Stimpson · v. 'Vest 
Chester R. R. Co., 4 IImo. 380. 

Where the defendant sets up as a defense in a snit for infringe
ment of reissued letters patent, that they are bl'onder than the 
original, and therefore invalid, and the plaintiff fails to in trod nco 
the 01·iginal in evidence, the defemlant may introduce them, antl 
the question of the validity of the reissued patent may be passctl 
upon by a comparison. National Pump Cylinder Co. v. Simmons 
Hardware Co., 18 J?d. Repr, 324. S. P., Knapp v. Shaw, 23 Pat. 
Oft: Gaz. 2236 ; 15 Fed. Rep'r, 115. 

287. Evidence as to Plaintiff's Title to the Patent or to the 
Damages. 

In a court of equity, an equitable title is snflicient, as against 
the pate&teo, and those claiming under him if with notice of the 
complainant's title, and that notice appears by the reconls of the 
complainant's title. Ruggles v. Eddy, 10 Blatcbj: 52 ; 5 Fi.~h. 

Pat. Gas. 581. 
A decree obtained for infring<Jment cannot be introdncetl on the 

trial of an action against one not a party nor privy to the former 
snit, for the purpose of proving hi~ acquiescence in the rights of 
plaintiff under the patent. Such decrees, altho~1gh admissible upon 
motions for a provisional injunction, arc proceedings inter alios, 
and arc not competent evidence on a trial upon tho merits. Mat
thews v. Iron Clad l\lanuf. Co., 10 I.ihl. Rep'1·, 321. 

A license granted by the patentee of an invention, permitting 
the invention to be manufactured aml used upon certain terms and 
conditions, cannot be deemed evhlence of an acquiescence in 
infringements of his right ; it is, rathet·, an assertion of an exclu
sive right in the invention. Jordan ?J, Dobson, 2 Abb .. U. S. 308; 
'1 Pldla. 533. 

A patentee who has given another person a writing showing 
that ho has an interest in the patent, may show by pat·ol that tl10 
writing docs not contain the contract nor expres~ the intention of 
the parties. Kearney v. Lehigh Valley R. Co., 27 Peel. Rep'r, 
GOO. 

• 
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288. .A.s to tlte Charge of infringement . 
• 

Eviuence that third persons who; as defendant has shown, have 
used a machine like plaintiff's, prior to his .invention, and paid 
plaintiff for licenses, is competent, though not important. Evans 
v. Eaton, 3 Wheat. 454,, 505. 

'Vhen, upon appeal in an action for an infringement, it appears 
that the parties have admitted that the defendants have used 
machinery constructed in conformity with the plaintiff's patent, 
the admission is sufficient to make a prima facie case of infringe
l:uent. Chaffee v. Boston Belting Co., 22 Ilozo, 217. 

Tho fact that the device defendant manufactures works better 
• 

than another which is patented, and has Jriven it out of market, 
is prinut facie evidence that the usc of it does not violate the pat
entee's monopoly. Smith v. 'V oodru·ff, 1 liiacArtlmr, 4ii0 ; 6 .Jitsh. 
Pat. Uas. 476. 

'Vhere the answer, unuer oath, is responsive .to a bill seeking an 
injunction against infringement, and denies tho inf1·ingement, 
something more than the evidence of a single witness must be }>l'O· 

duced to overcome it and justify an injunction. 'Voodworth v. 
Hall, 1 Wooclb. c£; 1II. 248 ; 6 Pa. L. J. 178. 

Exclusive right in the person under whom the defendants 
claim a right to use the machine in controversy, cannot be shown 
by evidence that the defendants have for several years used the 
machine, with (he plaintiff'$ knowledge, and without any objection 
on his part. Baldwin v. Sibley, 1 Ctijf: 150. 

A failure on the part of a defendant charged with infringement 
to bring into court tho article in question, when it is within his 
power so to do, will be taken as an admission of infringement. 
Ely v. 1\Ionson, &c. Manuf. Co., 4 Fish. Pat. Uas. 64. 

Parol evidence of a written Cl)ntract for the use of a patent 
article, was !telcl admissible in a suit for infringement. Andrews v. 
Vreegan, 7 Fed. Rep'r, 4 7 7 ; 19 .JJlatchf. 11 3 ; 19 Pat. Off. Gaz, 
1140 ; 11 Rep'r, 527. 

In defense of a suit for infringement of a prior patent, a 
licensee may put in evidence the patent of his licensor. Blanchard 
v. Puttman, 3 .Fisl~. Pat. Cas. 18G ; 2 IJoncl, 84. 

Proof of tho charge of infringement must bo clear. Racine 
Seeder Co. v. Joliet Wire Check ~ower Co., 27 Feel. Rep'r, 367. 

In a snit for infl'ingcment of a patent for improvement in ovens, 

• 
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cviduncc that dcfc:ndant put up the oven constituting the infringe
ment: and controlled and managed' it, was lteld sufficient to estab
lish tho infringement alleged. l,ct:crson v. Simpkins, 25 Feel. 
Rep'r, 486 ; 33 Pat. Off. Gaz. 13!>2. 

'Vhcro tbc answer under oath tlcnics infringcment, the tcsti
mmiy of one witness is insutlicicnt, unless corroborated by circum
stances. Slcssingcr v. Buckingham, 17 I.i'ed. Rep'r, 454. Sec 
Spring v. Domestic Sewing Mach. Co., 21 Pat. Off. Gaz. 633 ; 
Bonnett v. Fowler, 8 lVall. 445. 

'Vhen the proof showed that defendant's machine did not cor
respond with tho ccscription of the patent, and tho functions of 
plaintiff's devices would not work in dl•fendant's machine, it was 
held no infringement, Kirby v. Dodge & Stevenson Manuf. Co., 
10 Blatclif. 307. 

When the answer docs not explicitly deny infringl}ment, tho 
court may infer from the testimony of a witness who saw infl·ing
ing machines in the possession of the defendants, some of which 
were in usc, that all the machines hau been used by all the defend
ants. Gear v. Fitch, 16 Pat. Off: Gaz. 1231. 

'Vhen, from tho evidence, it appears that tho clefondant is sim
ply pursuing the same process of manufacturing, which he 
followed before tho }latent in question was issued, the court will 
not interfere to restrain defendant from continuing its use. Dor
Ian v. Guie, 34 Pat. Off. Gaz. 702, 

28!>. .As to JJ[atters of Affirrnative Defense. 

Evidence that for a long time after making an invention, ·and 
without special cause, tho inventor neglected to make anrl prose
cute an application for letters patent, under attendant circum
stances evincing an intent to abandon, may suffice to prove 
abandonment. Planing :Machine Co. 'V. Keith, 101 U. S, 479. S. 
P., Re Rowley, 2 Am. L. T. U. S, Gts. 106, . 

It is strong evidence for a jury, of an intent to abandon, that a 
'Jlaimant of an invention withdrew it from usc, nnd neglected or 
discarded it, and did not attempt to resume it until a t·ival device 
had been brought forward. Johnson v. Root, 2 Cliff. 108 ; 2 Fislt, . 
Pat. Gas. 291; Parkhurst v. Kinsman, 1 Blatclif. 48d ; 8 N. Y. 
Leg. Obs. 14G ; aff'd on other points, 18 .limo. 28!>. . 

Evidence of abandonment of a part only, and that not the most 
II. 30 
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important part of the claim of a patent, docs not warrant a general 
tinding of abandonment. New York Grape Sugar Co. v. Buffalo 
Gmpo Sugar Co., 18 Fed. Rep'r, 6!l8 ; 25 Pat. O.tf: Gaz. 1076. 

Evidence that a person abandoned the usc of a particular 
machine, is not evidence that tho machine itself was a new aband
oncll experiment. Pickel'ing v . .1\IcCullogh, 13 Pat. Off: Gaz. 818. 

Clear }H'Oof is necessary to establish tho defense of anticipation 
(Donoghe ·v. Hubbard, 2'i Jihl. Rcp'r, 742; Gottfried v. I>hillip 
Best llrcwing Co., 17 Pat. O.ff: Oaz. 675 ; 5 .Bann. &'; A. Pat. 
Cas. 4) ; especially where the allegation is that an invention waH 
long ago anticipated by one which never became generally known. 
Lane v. Peck, 9 Fed. Rep'r, 101. 

Where the alleged prior inventor was shown to be very near 
the realization of the invention, but could n.::>t, at a period long 
subsequent, make a practical machine embodymg the invention, it 
was held that his operations were not sufficient to defeat a patent, 
nlthough witne13ses testified that they wct·o successful. American 
Bell Telephone Co. v. People's Teh.·phone Co., 34 Pat. 0.0'· Gaz. 
561. 

290. .As to .Amount of Damages ancl Profits. 

Evidence of amounts received by patentee in settlements for 
other infringements cannot be received iu nid of determining the 
amount which ought to be paid by defendant for his infringement 
of the samo patent. 'Vcstcott v. Uudc, 19 Feel. Rep'r, 830. 

A license for future usc of a patented invention, given wholly 
o1· partly in consideration of a settlement for past infringements, is 
not admissible, as against a stranger, to establish the amount of a 
•·oy:1lty. Gottfried ·v. Crescent Brewing Co., 22 .P'e<l. Rep'r, 433 ; 
30 Pat. O.ff. Gaz. 892. 

Proof of sales of patented machines, and an ag•·cement between 
patentees for their manufacture and sale was lteld admissible, 
altlwugh not conclusive, in a suit fm· inft·ingemcnt, as tending to 
show the value of the invention ; although the sales !tad not been 
numerous or uniform enough to establish a license fcc. Gottfried 
v. Crescent Brewing Co., lb. 

Admissibility, in a snit fo•· iufringmncut of one of l:icvcral daim~ 
in a patent, of evidence of profits derived from the usc of the pat· 
cnted invention, as an entirety, consiilercd. J!'iscbcl' v. Hayes, 22 
Fed. Rep'r, 529. 
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Evidence for plaintiff in suits for infringement, was held incon
clusive, and not sufficient, under the circumstances, to sustain the 
bills. Dcplanquo v. Ripka, 24 Fed. Rep'r, 278. . 

'Vhcre complainant's device was but of little value, and tho 
defendant added improvements which rendered the device ma1·ket- . 
able, it was lteld, that the complainant must show what proportwn 
of profits wa~ due to the original invention ; and failing in that, the 
complainant is entitled to nominal damages, only. Bostock v. 
Goodrich, 34 Pat. Off. Gaz. 10-!7. 

I 

291. Declarations of Inventor, &c. 

The conversations and declarations of an inventor stating that . 
he had made an invention, arid describing its details, and explain
ing its operations, arc properly deemed an assertion of his l'ight, at 
that time, to the extent of tho facts and the circumstances which 
he then makes known, although not of their existence at any 
anterior time, and is competent evidence to fix the date of inventiOJ& . 
as of that time. Philadelphia. & 'l'renton R. R. Co. v. Stimpson, 
14 Peters, 448. . 

'l'he statements of a person claiming to be an inventor, made 
prior to the proceedings for interference, in which he gJ·aphically 
describes the invention, are admissible as part of the res gestw. 
Y car~ ley v. Brooktield, 1 MacArt!Lttr Pat. Cas. 193. 

The declarations of an inventor in describing the details of a. 
device and its mode of operation, are admissible in his favor as 
part of the res [JCstw, when the priority of invention is in question. 
Hichardson v. llicks, 1 .liiacArtlwr Pat. Cas. 335 ; Stephens v. 
Salisbury, .Icl. 3'19. 

292. Testimony of 01·dinary Witnesses. 

Since the rules of evidence prescribed by the State are rules of 
decision for the United States courts, it was/teld, that a plaintiff in 
an action for infringement was competent as a witness ; it appear
ing that under the laws of the State where tho tt·ial was had, par
ties to a suit were declared competent witnesses. Vance v. Camp
bell, 1 Black, 427 ; rcv'g 1 F'islt. Pat. C<,s. 483 ; Haussknecht '11. 

Claypool, 1 Blacl.:, 431. 



468 UNITED STA'l'ES LAWS. 

In considering the question of originality, tlw oath of the inven
Jor, made prior to the isRue of the letters· patent, that he was tl1e 
first inventor of the thiJ?g patented, may bo opposed to the oath of 
:l witness offered to show that tho invention was not original. 
Alden v. Dewey, 1 Story, 336; 3 L. Rep'r, 383. 

The testimony of a witness who had no knowledge as to how 
the articles resembling complainant's invention were made, is 
insufficient to invalidate plaintiff's patent on the ground that he 
was not the original inventor, or that the same was in use before 
his invention. 'l'readwcll v. Bladen, 4 lVaslt. 703. 

'fhe priority of knowledge and use of an invention is a question 
of fact, which a jury may decide from one witness; the question is 
on the credibility and not on the number of witnesses. Whitney v. 
Emmett, Baldw. 303, :no. 

The fact that the maker of tho alleged prior machine is not 
examined, where priority is attempted to be proved, though pres
ent, is a circumstance to be considered in weighing other testimony 
as to the existence and character of the machine. 'Vood v. Cleve
land Rolling Mill Co., 4 .Ji'islt. Pat. Cas. 550. 

I 

2!)g, Experts. 

\Vlwre a patent is attempted to be invalidated by a prior pat
ent, it is proper to take the testimony of experts as to the diversity 
in the inventions, and submit the evidence to the jury with proper 
instructions, leaving them to determine the question of identity. 
'.rhe court cannot be required to compare the two specifications, 
and to instruct a jury, as matter of law, whether tho inventions are 
or are not identical. Bischoff v. 'Vethercd, 9 Wall. 812. 

Experts may be examined to explain, if necessary, models and 
drawings. 'Vinans v. New York & Erie R. R. Co., 21 IIo1o. 
es, 100. 

The opinions of skillful persons, whether the principles of two 
machines arc the same, are competent evidence to be introduced ia 
a patent cause. Barrett v. Hall, 1 .llfas. 447, 470; Blanchard v. 
Beers, 2 Jllatclif. 411 ; Parker 'V. Stiles, 5 McLean, 44, 64 ; 'l 
lVest. L. J. 168. 

The patent law contemplates two classes of }Jersons as approln'i-
• • ate witnesses m patent cases. 

1. Artisans, engaged in the trade, employment, or business of 

• 
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tho particular branch of mechanics to which the patent l'ight 
applies, as to whether tho specification sufficiently described the 
invention so that it could be constmcted antl used. · 

2. Persons who, although not practical artisans, arc thoroughly 
conversant with the subject of mechanics as a science, as to the 
questions of novelty of invention, Qr identity or diversity of 
mechanical apparatus, and contl'ivances, and equivalents. Allen v. 
Blunt, a Story, 742, 74 7 ; s L. Rep'1·, Hi5. S. P., Olcott v. Hawk
inH, 2 .Am. L. J. N. S. a21. 

The testimony of a chemist, who has analyzed the ingredients 
of a <!omposition of matter, as to the nature of such composition, is 
not matter of opinion, but evidence of a fact demonstrated. Allen 
t'· Hunter, 6 McLean, 303, 

'Vhere the opinions of experts are expressed in e:c parte affida
vits, and there is no opportunity for the court to ascertain in what 
sense important words are used, nor what facts they take in view, 
nor what standards of compal'ison they assume, thl ·• opinions are 
of very little value. Sargent v. Carter, 1 .Ji'islt. Pat. Cas. 277 ; 11 
L. Rep'r, N. S. 651. 

In a suit for infringement the testimony of a mechanical expert 
is to l1e tried by the tests applied to the evidence of other wit
nesses. May v. County of Fond du Lac, 27 Fed. Rep'r, 691. 

Expert testimony is not essential to pro\'e an alleged infringe
ment of a pat.ent. llayes v. Bickelhoupt, 23 Ji'ed. Rep'r, 183 ; <32 
l'at. Ojf: Gaz. 133. 

Experts assume the duty of the comt when they undertake to 
tell what the }latent is for, or what is or is not a violation of tho 
patent. Waterbury Brass Co. v. :!Sew York & Brooklyn Brass Co., 
3 Fislt. Pat. Gas. 43. 

2()4-. Evidence, with Reference to Particular Pleadings . 
• 

Where, in an action to recover the consideration for an assign
ment of a patent, the declaration alleged that a certain improve
ment containing one principal and three minor improvements, all 
of which were included in a patent, which patent was reissued in 
four reissues, and that the original described all, and no more tlw.n 
the improvements specified in the fonr reissues, it was lteld that tho 
reissues related back and were inclndl!d within the assignment, and 
that the declaration was suffici<>ut. Reall v. Bowman, 2 Wctll. 591 • 

• 
• 
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In a suit for an infl"ingement, letters patent granted earlier than 
those under which complainant claims, desCI·ibing the same inven
tion, may be read in evidence to disprove pt·iority of his im·~>ut.ion, 
notwithstanding sach letters are not ~et up in the answer. Atlantic 
'V orks v. Brady, 107 U. S. 92 ; 2 Sup. Ct. Rep'r, 225. 

Where a bill was filed for an injunction to restrain the ruuHing 
of a machine in violation of the plaintiff's rights, and tlw lh·f.,nd
ants justified under a license, which the complainant all(•gt·d had 
been abandoned, and no issue of abandonment was raised hy the 
pleadings, it was lteld, that 110 evidtnwe of ab:mdonment could be 
J'CCl~ived, and thet·efore, an inJunction could not issue, 'Vilson v. 
Stolley, 4 J.llcLecm, :!75 ; 4 West. L. J. 412. 

The plaintiff is confined to giving evidence of inft·ingements dur
ing the period which he specifies in his declaration. Eastman ·v • 
llodfish, 1 Story, 528 ; 2 Robb, 72. 

In a snit in equity to restrain an infringement, a pt·ior patent 
not alleged in the answer is admissible as evidence of the Htntl~ of 
tho art at the date of the complainant's invention, only; and not 
to show want of novelty in that invention. American Saddle Co. 
v. IIogg, 1 Ilolme.~, 13!3; 6 Fish. Pat, Cas. 67. 

In a. Stlit for an infringement for a design, testimony as to tho 
}lrior knowledge and use of the patented design by persons not named· 
in the answer is incompetent.· Collendel' v. Griffith, 11 Blatcltr: 
212 ; 3 Pat. Off. Gaz. 689. 

'l'estimony offered by the defendants respecting a prior rejected 
application of a third person, the use of his invention, and his prior 
knowledge of the thing pat.ented, is not admissible to show that 
the patentee was not tho original inventor, unless these facts are 
set up in the answer. Union Paper Bag l\Iachiue Co. v. Pultz, &c. 
Co., 15 Blatclif. 160; 15 Pat. Ojf: Gaz. 423; 3 Bann. £{';A. l'at, 
Cas. 403. 

Evidence of tho manufacture and usc of an article similat· to 
that covered by the patent at the time of its issuance, was !teld 
proper, as tending to show what was in existence at the timt•, 
though knowledge had not been pleaded, Zane v. Loffc, 2 li'ecl. 
Rep'r, 220 ; 5 Bamz. «: A. Pat. Cas, 284. 
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XXI. MATTERS OF PRACTICE INCIDENTAL TO 
' 

PATENT SUITS. 

295. .Abatement of Suit. 

A suit in equity seeking relief agaim;t an infl'ingement does not 
nbatc by the death of the plaintiff, but may be prosecuted to final 
judgment by his legal representative. Illinois Central R. R. Co. v. 
'l'urrill, 110 U. S. 301. 

A bill in equity fot• an injunction and account of profits for au 
infringement docs not abate by the death of the defendant, the 
infringer, but may be revived against his representatives. · In the • 
equity suit for an infringement, the complainant is allowed, instead of 
bringing action at law to recover damages, to sue the infringer as 
a tmstee of the profits realized by him, and to enforce his account· 
ability for them in that character ; and this being the basis of the 
suit, the equitable liability of an infringer is clearly not determined 
by his death. The fact that the suit cannot be }lrosecuted against 
the repre:sentath·es for the injunction, does not negative the right 
to re\·ive the suit fot• the accounting ; as the jurisdiction of the 
circuit courts to enforce an accounting in patent causes is not 
altogethe1· depnndent on the jurisdiction to enjoin. Smith v. Baker, 
5 Put. OJ)'. Gaz. 49G; 19 Int. Rev. Rec. 140; 10 Pltlla. 221; 1 
Bann. & A. Pat. Cas. 11 '1. 

29G. Compulso1·y Disclosure 

It ha~ lwen ruled that a defendant who uoth attacks the validity 
of the patent, and also denies that he iM inf1·inging it, cannot be 
compelled to disclose the name of cu~:~tomcrl'l to whom lw has sold 
the artieleg said to infring<'. Ro'uerts v. Walley, 14 I!'cd. Rep'r, 
167; 29 Int. Rev. Rec. 47; 26 Pat. Oj}': Gaz. 10'7; 15 Rep'r, 39, 

On hearing of an application for an injunction against an 
inhingemcnt, the court may adjudge the patented article unpatent
able and the patent void, frc-,:q inspection, and without taking 
t•\'idence. Everett v. '!'hatcher, 1G Pat. Ojj: Gaz. 1046. llut it 
has been ltelcl, that exhibition of models of the machines of the 
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respective parties will not suflicc to determine such applications; 
there must be an examination into tho detail of tho construction, 
combination and operation of all thch· parts, by competent mechan
ics. Cooper v. 1\Iatthcws, 8 L. Rep'r, 4:13. 

' 

On a bill for an infringement, if the defendants refuse to allow 
the plaintiffs to examine tho machines used by them, tho court may 
order an inspection ; or may order that the defendants run their 
machines in tho presence of some expert, and that tho expert may 
bring into court specimens of tho work produced. Sloat v. Patten, 
24 Jour. ~Fr. Inst. 3rd S. 23. 

207. .J.llotions. • 

:Motion to allow a patent cause to be carried up to tho supreme 
court, notwitl1standing tho amount of damages in controversy is 
less than tho jurisdictional limit, ought not to be granted except in 
exercise of a sound discretion, and in cases whore questions impor
t:mt and doubtful, ar1d arising on tho construction of tho patent 
law itself, arc involved. Allen v. Blunt, 2 1Voodb. cti 11!. 121, 155. 

Decrees sustaining the validity of tho patents involved wero 
Pntered in certain suits, by consent of parties; but tho fact that 
they were upon consent did not appear in the decrees. A stranger 
to the !mits malic a motion for leave to intervene, for ihe purpose 
of having these decrees vacated or modified ; alleging, as a reason 
for requesting such relief, that tho decrees were being used to sup
port applications for injunctions pending against himself or his 
agents, in other circuits. It was ltel<l, that such motion must be 
denied. Matter of Iowa llarb Steel 'Vire Co., 5 llawz. d'; A. Pat. 
Cas. 279. 

Application, in a snit fo1· infringement, fo1· leave to amend tho 
answer, and for a rehearing, for the jHtrpose of setting up a new 
defense of prior usc, was denied ; because there was nothing to 
show but that the facts constituting tho now defense could llavo 
been discovered by the exercise of reasonable diligence before the 
hearing. Hicks v. Otto, 22 Blatcltf. 122. 'l'o nearly the same 
effect, where the new defense was want of novelty, Lockwood v. 
Cleveland, 20 Fed. Rep'r, 1 G·!. 

A motion to consolidate sc\'eral bills in equity founded on differ
ent }>atcnts :md pending against different persons, may be granted 
when all tho mechanical devices alleged to be inf1·ingcd are used 

\ 
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in ono machine. Deering v. 'Yinona Harvester ,y m·ks, 24 .Feel. 
Rep'r, oo ; 32 Pat. Off: Gaz. 654. 

A motion to stay proceedings upon an order for an accounting, 
will not be granted merely because the patent bas, since the order 
was made, berm declared \'oil!, by another court, if an appeal bas 
been taken, and the facts in the two cases arc not alike. Celluloid 
Manuf. Co. v. Comstock & Cheney Co., 27 .Fed. Rep'r, 358. 

298. Trial . 
• 

'Vhcthcr an application for a }latent claimed to be ne,v, was 
really a continuance of a former one; whether a machine embodied 
in a patent requh·cd or admitted of invention, whether a patent 
described and claimed a novel device, and whether important parts 
of llcfcndant's machine arc merely equivalents for corresponding 
parts of the }lD.tented one ; are questions of fact for the jury. 
Bevin v. East Hampton Co., 5 Fislt. Pat. Gas. 23 ; 9 Blatcltj: 50; 
Poppenhusen v. l!'alk, 5 Blatcllj: 49 ; Bischoff v. Withircd, 9 Wall. 
812; :May v. County of Fond duLac, 27 .Feel. Rep'r, 691. 

Upon tt·ial of an infringement suit beforo a. jury, if, after tl1e 
plaintiff's evidence is all in, the court is of opinion that it is insuf. 
iicieut in 1:lw to establish the infringement and ":arrant a judgment 
on the venlict if one should be rendered for tho }llaintiff, the court 
may dit·ect a. verdict for the defendant and discharge the jury. 
(Millner v. Schofield, 4 IIuu!tes, 258) ; but the defect of evidence . 
must be nmloubtcd. Klein v. Russell, 10 lVall. 433. 

On a motion for a new trial after verdict for plaintiff, in an 
action for infl·iugemcnt, he may in a proper case have leave to 
retain his verdict on consenting to a remission of damages. Hus
st•ll v. Place, 9 Blatcllf. 173; Conway v. Rumsey, 4 Pis!t. Pat. 
If <) ... \,.,as .... J u. 

200. Hearing, ancl Rehearing. 
• 

If complainnnt't! patent is seen to he void because the device or 
contt·ivance desct·ibell is not patentable, the court at the hearing 
shouhl dismiss the cans'.! on that gl'Ound, whether tlefeu<lant raises 
the objection Ol' not. Slawson v. Grand Ht. H.. Co., 1 O'l U. S. 64 9. 

A dcct·ee for an injunction against tho infringement of a patent 
aml for an accounting is interlocutory, and a rehca1·ing roay be 

' 
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ordered before the report of the master and final decree t.lwn•o;1• 

Reeves v. Keystone Bl'idge Co., 2 lVeek. N. of Cas. 5:23. 

Applications for rl'lwa1·ing have hl•cn denied, in case~ wh•·t'<· tho 
reasons assigned were : N owly-discovered evidl•ncc to t·~t a •.!bh 
anticipation, Kerosene I ... arnp Co. v. Littell, 2 N. ./. L . ./. , iO ; 

Newly·discon•J't•d evidence to cstablis!J p1·ior usc, llwks ·o. V.···di
nand, 20 l;'ed. Rlp'r, Ill; llecause clt·fl•ndant did uot ha\ .. l·l'•·pt'J' 
<•xpert tcst.imuny on the original hc:u·iug, llitchcock v. Tn·Juai•u•, 11 

JJlatchj: 550 ; 4 Ji'i.~ll. Pat. Cas. 508. 
A petition uy tbl' tlcfcndant for a relwariug because of uewly

diHcovt·J·etl cvidt•JJct• in a suit fo1· iufl'iugoment, t>honltl ask lea\'c to 
file a supplemental hill to IJI'ing in the IJCIV CViUeiiCl', allll that \\hen 
the proofs are ma•lc tlwroundm·, the cause may be reheard. Hitch
cock lJ. Tremaine, supra. 

Hehearing, in :1. l4Uit for inf1·ingernent of patent, was granted 
to allow fm·ther proofs that claims in the patent had been rejected 
upon a previous applicnt.ion by the snme inventor for a patent, and 
iluch rejection acquiesced in and right of appeal waived uy him. 
Railway Register 1\lanuf. Co. v. B1·oadway & Seventh Ave. R R 
Co., :l2 Pat. Ojf: Gaz. 257. 

A motion fo1· a relwaring was gmntetl on the conditiou, that 
in case there should he the sam~ decree rendered, the tcstimonr 

• 
ah·cady tn.l>cn upon an accounting by the master should stand fot· 
usc in the caHc as if taken by the parties respectively upon sul'h 
new accounting. Anu.n·ican Diamond Rock Doring Vo. v. Shd
tlons, 24 Fed. Rep'r, 374; 32 Pat. O.tf: Gaz. 1240. And sec S. C., 
25 Jied. Rep'r, 708 ; 33 Pat. Off: Gaz. 15!)8. 

Application by the tlufentlant for a re-argument of a suit foJ' 
infringement of a patl"nt, was denied, upon the same cvidcnce,
thc only gmuntl statcu being that ouc of the defenses was not fully 
pl'cst•nted at the argument. Railway Register l\Iannf. Co. t•. 

No1·th Hudson County R. Co., 20 ]?eel. Rep'r, 411. 

300. Jury Trial in Equity. • 

Allowance of a jury to settle the question of infringement aris
inl-{ in a tmit in equity, is not matter of right, but rests in uiscre
tiou ; it is granted when the equity judge entertains reasonable 
doubts and wishes the aid of a jury lh·ooks v. Norcross, 2 Fisll. 
P'.lt. Cas. !::61. 
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'}'he differences of witnesses as to the fact of inft•ingement, 
should be submitted to a jury, either by action at law, or by an 
issno directed by the court. llrooks v. Bicknell, 3 Mc],IJan, 250 ; 

1 West. L. J. 150. 
On the trial of a feigned issue the l'atent is not admi~siblc, if it 

has no tendency to support the issue, Where the ft•igned i11sues 
presented no issue of ft·aud or mistake, and the bill of complaint 
was founded exclusin,ly upon the t·eissued letters patcut, it was 
held, that the original letters patent, if objected to, wt•re not 
admissible on the tt·ial. Cahoon v. Ring, 1 Oliff: 502. 

A eotll't of equity is not bound to try by a jury, the issue, as to 
whether a reissue is for the same invention as the original, although 
the fn.et that tlwre iti considerable doubt m~y be a rea~o11 for so 

• 

doing. Poppcnhnscn v. Falke, 4 Blatolif. 493 ; 2 Fish. Pat. Cas. 
l!H. 

The act of February 16, 1875, provides : 
That said courts, [circuit courts] when sitting in equity 

for the trial of patent causes, may impanel a jury of not 
less than five and not more than twelve persons, subject to 
such general rules in the premises as may, from time to 
time, be made by the Supreme Court, and submit to them 
such questions of fact arising in such cause as such circuit 
court shall deem expedient. 

And the verdict of such jury shall be treateu anu pro
ceeded upon in the same manner and with the same effect 
as in the case of issues sent from chancery to a court of 
lav:; and returuell with such findings. Act of Feb. 16, 1875, 
c. 77, § 2 ; 1 Supp. to Rev. Stat. 136. 

'l'he above enactment docs not affect the established rules of 
equity practice governing the eticct of the verdict on a ft•igne<l 
issue and t.he mode of seeking a review. Watt v. Starke, 101 U: 
s. 24'1. 

• 



• 

j 
•• • 

• • 

4'16 UNITED STATES LAWS. 

301. Reference to Asce1·tain Damages or Profits. 

'Vhere infringement to any extent is admitted, and the patent 
held to bo valid, the proper practice is, to enter an intorlocut ory 
dem·ee for complainant and send the cau~c to a master to asllcrtain 
the amount the complainant is entitled to recover. Carew u. Bos
ton Elastic Fabric Co., 3 Gl(ft: 35G; 1 Pat. Ojf: Gaz. !H ; ~ Pi:4t. 
Pat. Gas. 90 ; Jackson v. Brecl•, 11 Pat. Off: Gaz. 112. · 

'l'he defendants, adjudged infl'ingers, must go forward in the 
accounting ordered, :md pay the master's fees. Urner v. Kn.yton, 
17 Ited. Rep'r, 539 ; 24 Pat. Ojj: Gaz. 1178 ; 1 G Rcp'r, 22.3. 'l'o 
the contrary, as to payment of fees, l\IacDonald v. l:;hepard, 10 Feel. 
Rep'1·, 919. 

The amount of profits or damages to be allowed in a suit for 
infringement is mattcl' of fact calling for proof, and if afiirm:ttivo 
proof is not made, a master's report of a substantial sum, fo.un•Jcd 
on conjecture, must be disallowed on proper exceptions tiled ; and a 
Jecrce entered for nominal damages only. Ingersoll v. 1\Iusgrove, 
13 Pat, OjJ: Gaz. 9GG ; 14 Blatchj: 541 ; 3 JJann. &; A. Pat, Cas. 
304. 

The master should simply examine and decide as to the extent 
of tho infringement as to the particular machine used by the defend
ants ; and should not enter into the general question of infl'ingc· . 
ment, nor consider the general scope and extent of the patent. 
Tul'l'ill v. Illinois Central R. R. Co., 5 Biss. 3!4. 

'fhe master may take the account down to the time of the hear
ing before him, if the iufl'ingcment continues to that period. 
Tatham v. Lowber, 4 Blatcltj: 8G. S. P., Knox v. Great Wc:o;tt•l'll 
Quicksilver l\Iin. Co., 14 Pat. Off: Gaz. 807 ; 7 Rep'r, 325 ; 4 Bwm. 
&; A. Pat. Cas. 25 ; G Smoye1·, 430. 

The defendants, having been adjudged infringers of a patt·nt for 
a process, claimed on the accounting, to h:we RO altered tlwir app:tl'· 
atus that its usc thereafter no longer inf1·inged the patent; :mel 
exhibited to the master such portions of it as were not in mll', hut, 
though requested, refused to exhibit the portions that wcro ill usc. 
It was lteld, that tho master was justified in finding that the 
defendants still infringed the patent. Piper v, Brown, 1 llv!mcs, 
1 OG ; 6 Fislt. Pat. Cas. 240. 

1\Iasters charged with the duty of computing and reportiug tho 
profits of respondents in infringement suits may examine t.he res-
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pondents, and, if necessary, inspect their books ; but it is incum
bent upon the complainant to furnish whatever additional proof 
may uo necessary to enable tho master to make tho proper compu· 
tat ion. Brady v. Atlantic 'V orks, 15 Pat. O.tf: Gaz. 965 ; 3 Bann. 
&; A. Pat. Cas. 571. Compare Fishel' v. ~haughnessy, 15 Rep'r, 
613. 

A subprona duces tecum may be issuc1l. Its proper form. Tur
rell v. Spt!ath, 8 Pat. Ojf: Gaz. 986; 2 Bam~. ({; A. Pat. Cas. I 85 ; 
Right of defendant to demand production of plaintiff's books, in 
connection with cross-examining him. 'Visner v. Dodd, 14 .Fed. 
RqJ'r, 655. 

The evidence addnced upon an accounting for profits made by 
the usc of a patented bond and coupon register was lteld insutli
cient to sustain the master'~:~ report on an arbitrary estimate based 
on comparison with a different system, and not tending to show 
the profits actually derived by the defendants from their use 
of the patented system as they used it. l\Iunson v. New York, 21 
Blatclif: :!42. 

302. Costs. 

A verdict for nominal damages only, for infringement, under 
tho act of 1836, canied costs. l\Ierchant v. Lewis, 1 Bond, 172. 
Under the Revised Statutes, assessment of costs in such cases 
depends on the circumstances. Calkins v. Bernard, 8 Fed. Rep'r, 
755 ; 10 Biss. 445. 

On the taking of an account of profits, the plaintiff exaggerated 
his claim, introduced irrelevant evidence, and recovered only a 
small sum. It was ltelcl, that neither lJarty should recover, against 
the other, any costs or expenses that accrued before tho master, 
embracing the fees of witnesses, the taking and printing of tho evi
dence, and all disbursements before him, but each party should 

• 

bear his own. 'l'roy Iron, &c. Factory v. Corning, 6 Ji'islt. Pat. 
Cas. 85 ; 1 0 Blatc/1}: 223. 

Whot·e the complainants united in their bill two causes of action 
on different patents, and by tho allegation that the defendants 
infringed both, compelled them to litigate both, and as to one of 
these causes of action the defendants llrevailetl, it was l1eld, that 
neitiler party should recover costs as against the other. Adams v. 
Howard, 19 Peel. R<'p'r, 317; 22 Blatclif. 4';; 2G Pat. Ojf: Ga~. 
825. 
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Costs of taking testimony, to be used in two suits between the 
same parties for infringement, should be equally divided between 
the suits. 'l'hayer v. Hart, 30 Pat. O.tf: Gaz. 776. 

In an action for infringement, the expense of obtaining a model 
of the infringing machine, is not taxable as a disbursement by the 
}Jlaintiff. Corneldy v. Markwald, 24 l!ecl. Rep'r, 187. 

'Vl!Crc the defendants have in good faith obtaincll models of 
the devices shown in plaintiff's patent, they may be taxed as costs. 
\Voorlruff v. Barney, 1 Boncl, 528. So also such moclels as arc 
copies of models deposited in the patent-office, and procured for 
usc as a part of the evidence, may be taxed. Hussey v. Bradley, 5 

Blatclif. 210. But see Parker v. Bigler, 1 F'islt. Pat. Cas. 285. 
'Vhcre the plaintiff obtains a decree for nominal damages only, 
but the defendant persistently contests the validity of the patent, 
and the question of infringement, as well as the amount of damages, 
the court will award all costs against the defendant. Calkins v. 
Bertrand, 10 Bissell, 445. 

303. Costs, as Affected by Disclaimer. 

When judgment or decree is rendered for the plaintiff or com· 
plainant, in any suit at law or in equity, for the infringement of a 
part of a patent, in which it appears that the patentee, in his speci· 
fication, claimed to be the original and first inventor or discoverer 
of any material or substantial part of the thing patented, of which 
he was not the original and first inventor, no costs shall be rccov· 
crcd, unless the proper disclaimer, as provided by the patent laws, 
has been entered at the patent-office before the suit was brought. 
Rev. Stat. § {173. 

Uev. Stat. §§ 4!!17, 4!!22, sec ante, 206, 207, permit the filing of 
disclaimers; and section 4922, sec infra, contains the following 

• 
prOVISO : 

But in every such case in which a judgment ur decree shall hu 
rendered for the plaintiff no costs slmll be recovered unless the 
proper disclaimer bas been entered at the patent-office before the 
commencement of the suit. 

For the nature and uses of disclaimers, their ell'cct, aml the 
effect of neglect or delay in filing, sec ante, pp. 207-211. 

Under act of 1837, section 9, tho fact that after verdict the 
plaintiff had disclaimed one of several claims in the patent, did not 
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necessarily deprive him of costs. Peck v. Frame, 5 Fish. Pat. Gas. 
211. llut under Rev. Stat. 4922, where a patent containing two 
claims was, as to one claim, h<'ld invalid, and as to the other sus
tained ; the court !teld that complainant was not entitled to costs 
Stewart v. l\lahou<'y, 5 Fed. Rep'r, 360 ; 4 IJann. (() A. Pat. Cas. 
M. 

But this provision does not mcun that claims not in issue shonl 
be cnntested for tho mere pm·poso of settling the costs. American 
Bell Telephone Co. v. Spencer, 8 Fed. Rep'r, 50!l ; 20 Pat. O,tf: 
(iaz. 299. 

And it applies only to patentees claiming without original 
right, not to those whose claims have been abandoned by laches in 
applying for a reissue. Mundy v. Lidgerwood 1\lanuf. Co., 20 
Peel. Rep'r, 191. 

Costs should not bo a1Iowed to a complainant in a suit for 
infringement, who prevails only on account of a disclaimer filed 
after suit brought, and fails as to a large part of l1is case. Hayes 
v. Bickclhoupt, 23 Fed. Rep'r, 183 ; 32 Pat. O.tf: Gaz. 133. 

304. Dec1·ees. 

In a suit for infringement of two patents, after the testimony 
as to one of them was closed, and the cause set down for hearing, 
an application for leave to discontinue so much of tho bill as related 
to that patent, was made by the plaintiffs. It was ltelcl that t11·~ 
decree upon granting such leave should contain the condition that 
the evidence taken by the defendants in relation to the 1)atent 
might be stipulated into any future snit upon the same pJ.tent by 
the plaintiffs against the defendants. Brush v. Condit, 22 Blatcl~f. 
246 ; 20 Fed. Rep'r, 826 ; 28 Pat. Off. Gaz. 451. 

In an interlocutory decree in a suit for infringement of a 
}latent, awarding profits and clamages, and directing a reference to 
a deputy clerk of the court to take an account of profits, and to 
assess the damages, no special reason for the appointment. of such 
clerk as referee was assigned, as is required by the act of l\Iarch 3, 

1879 (20 Stat. 415.) It was ltelcl not a ground for setting aside hi~ 
report, where the appointment was made upon the assent iu op~:u 
court of solicitors for both parties, and they hall J>roceedcd before 
him for several months with knowledge that he was such deputy 
clci'k ; and the decree amended to recite such facts as special reason 
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for the appointment. Fischer v. Hayes, 22 Blatclif. 505 ; 22 Feel. 
Rep'r, !)2, 

'l'he fact, that, upon a decree dismissing, with costs, a bill for 
infringement of patents, execution for the costs bas been issued 
and returned unsatisfied, is not ground for the appointment of a. 
receh•er of the patents as equitable assets, to be disposed of for the 
satisfying of the decree. 'l'bayer v. Hart, 24 Feel. Rep'r, 558. 

'Vhen the decree is interlocutory and not final, the court has 
power to open the same and allow a new defense, on motion, and 
without the formality of a bill of review ; but when the application 
is in fact and substance for a rehearing on newly discovered evi· 
dence, it must be supported by the same sort of proof as is required 
in order to give a party relief upon a bill of review, or a supple· 
mental bill, after a. :final decree. Application denied as it did not 
show th:.t the newly discove•·ed evidence could not, with reasonable 
diligence, have been discoverccl \Villima.ntic J,inen Co. v. Clark 
'l'hread Co., 24 Ftxl. Rep'r, 709 ; 32 P.tt. OJt: Gaz. 1356. 

An interlocutory decree in a snit for infringement of a }latent, 
entered pro confesso, which finds the patent valid, bnt leaves open 
the questions of profits, uamages and costs, and oruers a reference 
to take an account, is not conelnsi\·e upon the defendant as to the 
validity of the patent in a snit hl'twcen the Ramo }l:lrtics for subse· 
quent infringements; even where :m agreement was entered into 
between them, whereby the complainant waived uamages, 1n·ofits 
and costs, so that he might h:we had the interlocutory <lecrcc made 
final. Roemer v. Neumann, 2G Pcd. Rep'r, 332. 

---·---------------

XXII. CASES OF SllJ~CU,ICA TION TOO BROAD; 
Olt PIUOit l'OUEIGN INVENTION. 

no~ u ~- S1tit for Infringement H'7wre Specljicalion 'is too 
Broad. 

Whenever, through inad vertencc, acciUent, or mistake, 
and without any willful default or intent to defraud or mis
lead th€1 public, a patentee hns, in his specification, claimeu 
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to be the original and first inventor or discoverer of any 
material or substantial part of the thing patented, of which 

• 

be was not the original and first inventor or discoverer, 
every such patentee, his o:~ecutors, administrators, and 
assigns, whether of the whole or any sectional interest in 
the patent, may maintain a suit at law orin equity, for the 
infringement of any part. thereof, which was bona fide his 
own, if it is a material and substantial part of the thing 
patented, and definitely distinguishable from the parts 
claimed without right, notwithstamling the snecifications 
may embrace more·than that of which the patentee was 
the first inventor or discoverer. Bnt in ovmy such case in 
which a judgment or decree shall bo l'endered for the plaint
iii no costs shall lle recovered unless the proper disclaimer 
has been entered at the patent.office before the commence

mont of tho suit. But no patentee shall be entitled to the 
benefits of this section if he has unreasonably neglected or 
delayed to enter a disclaimer. Rev. Stctt. § 4V22 

For the nature arul uses of tli>!claimcrs, thcil· effect, and the 
conscquerll'l'S of rwgll•et or tleiay in filing, see ante, pp. 207-211 • 
.As to l'OS[S :IS afl'ccled uy disc:laimer·, SCl' (lU{e, ('• 4 78, 

• 

30G. Patent not Vo£cl on Account of Previous Use in 
Foreign Conni1·y . 

• 

'Vlwnever it appears that a patentee, at tho time of 
makin1!," his application for t lw patent., hl'lien.)tl him:,elf to 
!Je the origiual and Jir:ot. inventor Ol' discoverer of tlw thing 
patt~ll ted, the same shall not be held to he voitl on account 
of the invention or di!'covery, or any part thereof, having 

Leen known or used in a foreign country, before his .inven
tion or discover} thereof, if .it had not been patented or 
<lescribetl in a printed publication. Rev. Stat. § 4023. 

II. 31 
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The usc of copies of certified copies of foreign letters-patent is 
provided fo1· by Rev. Stat. § 893, ante, p. 27. The subjection of 
Unitetl States patents to foreign patents for the :>tune invention is 
governed hy Rev. Stat. § 4887, ante; p. 63. In addition to the cases 
on that subject there <lited, the following should he mentioned : 
Time when a U nitcd States patent would expire, as governed by 
the date of an Euglish patent, in a particular ea~w, determined, see 
·weston t•. \Vhite, 13 Blatellj: :364 ; !) Pat. 0./t: Gaz. 1106 ; 2 
Bann. <U A. Put. Cus. :l21. 'l'he life of a foreign patent limits 
that of an American patl•nt for the same inventiou, Globe Nail Co. 
v. Superior Nail Co., '27 Fed. Rl'p'~·, 450 ; provided the foreign 
patent is valid, Date Ref1·igerator Co. v. Gillett, 20 Id. 192. 

It is only a patent for an invention which has been previously 
actually patented in a foreign country that is limited by the for
eign patent. Holmes Electric Protective Co. v. Metropolitan· 
Burglar Al:lrm Co., 2:l .Jih'l. Rep'r, a.u ; 32 Pat. Ojj: Gaz. 384. 

As to the question of identity between the invention described 
in the foreign patent :tu<l the U. S. patent, it was lteld, that the 
iu\'entor wns not t•stoppl'll from showing a lack of identity, by roa
:;ou of having relH'(•sentetl their identity to be a fact in his applica
tion for a U. S. patent, when he labored under a mistake as to this 
point. Conuuerciall\bnuf. Co. v. Fairbanks Canning Co., 27 :Fed. 
R£jl'r, 'iS. 

A fair te,;t of identity is •to inquire whether the invention 
described in tho U. i::l. patent will infringe the invention described 
in the foreign patent. Ib. 

An enor in Ll<·;;ignating the date from which the patent for an 
in vent ion which ha;; Lwen patL•nted in a foreign cuHnll'Y is to begin 
to rnn, may lw correeted by a reissue. H11erk IJ, ValentitH•, 5 l!'i:::lt. 
] ' t '' '' '(j n "l . l,f' ·' ~n •J n t Qi" I' ,n-O . t... tlS. ol.: ; u .1) ·Clt ':I'J, .:z i v ; .... 1 <l • Jf. ull2. :.. vu. 

A capacity of hL•iug prolongetl so as to ha\'l~ a durativn of lil'teetl 
years is not eqnivaleut to having a term of lil'teen years, when the 
pntcut is granted for one year, and tlwn prolonged so as to expire 
aL the end of ten yt·an;. Gramnw Eleetriet.I Co. v. Hochhauseu 
.Eb:tric Co., 17 .Jihl. lt1j/r, s::t;; 25 Put. 0./J: Guz. 103. But see 
Holme::~ Eleetrical Proteeti v c Uo. u . . l\Ietropoli tau Burglar Alarm 
Uo., 28 Pat. O,fj: Gttz. 1180. 

Section 4Stl7, is uot to be construed as requiring the limitation 
to be exp1·csseu upon the face of tlw patent, but merely as coutl·ol
ling the effeet o1· <l11ration of the grant. Canan v. Pound. nlanuf. 
·Co., 31 Pat. O,tJ: Vaz. 11 !), 

• 
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0 XXIII. EXTENSIONS. 

307. The former Law Granting and Regulating Extensions 
of Patents. 

'l'he five sections of the Revised Statutes relating to. extensions, 
yiz. §§ 4924 to 4·928 inclu~ive, and numerous decisions to which they 
~ave rise, arc omitted, for the reason that the authority for grant-
~ 

ing extensions by the commissioner, has long been aLrogated. Tho 
commissioner cam10t by tho existing law entertain au application 
to extend a patent, and all extensions heretofore granted have 
expired. Sec ante, p. 4. Congress can, however, grant an exten
siOn of a particular pateut (sec ante, p. 2), and may conuition such 
a grant upon the results of'an inquiry to be made before tlw com
mis~iouer. 'l'he rnlcs of the patent-office presCiibe the manner of 
conducting such an inquiry. Sec Rulas oj' Prac. Nos. 172-186. 

---------

XXIV. PA.'rEN'l'S :FOU DESIGNS. 
0 

308. Pale1ds for Deslgns autlwrizecl. 

Any person who, by his own industry, genius, efforts, 
awl expense, has inVlmted and produced any now and 
ol'iginal design for a manufacture, bust, stat-no, alto
re1ic'vo, 01° bns-ro1ief; any new and original design fot· the 
pl'int:ing of \Voolen, silk, cottou, or other fahrics; any new 
and ol'iginal impn·s:,;ion, ornament. patent, print, oto pic
tnre to be printed, painted, cast, or otherw-ise placed on or 
worked into any article of manufacture ; or any now, use
ful, and original shape or configuration of any article of 

• 

manufacture, tho same not having been known or used 
by others before his invention ot· production thereof, or 
vatented or described in any printed publication, may, upon 

0 
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payment of the fee prescribed, and other due proceedings 
had the same as in cases of inventions or discoveries, 
obtain a patent therefor. Rev. Stat. § 4929. 

309. Pract-ice in the Patent Office, as to design patents. 

A patent for a design mny he granted to any person, whe
ther citizen or alien, in tho cases specified in Rule 24, upon pay
ment of the duty reqnit·od by law, and other proceedings had, as 
in other cases of inventions or discoveries. Rules oj' Prac. No. 78. 

Patents for uesigns are granted for the term of tlll"ee and one
half years, or for seven years, or for fonrte~n years, as the appli
cant may, in his application, elect. Id. 7!:1. 

The proceedings in the applications for patents for designs are 
sn hRtantially the same as in applic:ttions for other patents. The 
~:;pecilication 1imst distinctly point out the characteristic features of 
the design, am] ca1·efully distinguish between what is old and what 
is bciievell to be new. The claims also, when the design admit~ of 
it, should be as distinct and specific as in t.Iw case of other p:.ttents. 
'l'he following order of arrangement should be observed, when con
venient, in fmming the specilieation. 

1. Preamble showing name and residence of the applicant, title 
of the de~ign, and the name of the m·ticle for which the design has 
heen invt>nte1l. 

2. DetailNl desm·i ption of the design as it appears in the draw-
ing or photograph, letters ot· 'ligures of reference being used. 

3. Claim or claims. 
4. Siguntnw of iuventor. 
5. Siguatm·t•s of two witnesses. 
\Vhen the design can he sufficiently represented by drawings or 

photographs, a model will not be reqnirell. Id. No. 81. 
"\V heuever a photograph u1· an t•ugr:wiug is employed to illus

trate the design, it must be mounted upon Bristol hoard, 10 by 15 
inche~ in size, and properly signetl and witnessed. 'l'he applicant 
will be required to furnish ten extra copies of such photogmph or 
cngmving (not monnteu), of a sil'.e not exceetling 7i- inches by 11. 
Negatives are not. n·qnin•tl. Id. Nv. 82. 

·whenever the design is represented by a drawing made to COil

form to the rules laid down for d1·awings of mechanical inventions, 
but one copy need be furnished. Additional copies will be sup-
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1,)ied by the photolithographic process at the expense of the patent· 
()tliet'. I d. No. 3 8. 

(Forms to be usetl in applications for tlesign patents, are given in 
appendix to the l~ules, Forms!) auu 15.) 

310. lVhat Designs are Patentable. 

The patent allowed by the law authorizing design patents (for
merly act or l\larch 2, 18Gl, § 11, now Rev. Stat. § 4920), is simply 
for the design itself, not for the means of p1·oducing the design. 
Clark v. Bousiicltl, 10 1Vull. 133. 

'l'hc law authorizing patents for designs contemplates its appear
:mcc rather than utility ; antl that, not an abstract impression, or 
picturt•, but an aspect given to one of the objects mentioned in the 
:wl~. The thing fo1· whicl1 a patent is g1·antcd i;; that which gives 
a peculi:u or distineti\'C appearance to the manufacture, or article 
to which it may l•e applied, or to which it gin~s foi'In ; not the 
m(lde in which those appear::uwes arc produced, but the appearance 
itself. It is the appt•arancc, no mattt•r how camwtl, that is the pat
entable clement. l{orham Co. v. Whit(•, 1•! 1Vall. 511. 

Ir a m•w itlea is emLotlied in the mcthotl of anangcmcut, :i. 
design patl'nt is not defeatetl merely because ~crolls and ornamen
tation simila1· in clfeet to the scrolls and ornamentat.ion described 
in the patent have lteforc het~n employed. The statute permits a 
]•att•nt for any m·w, u~dnl, anti original shape 01· conlignration of 
any mannl'aetnn· ; :w<l wht•re these courlitions arc complied with, 
tlw iH1·ention is pat.t•ntable. Simpson v. Davis, 12 J.ihl. Rep'r, 144; 
:.!0 JJlrtb:h/: 41:! • • 

De:;ign pat<·nt~ stand on as high a planc as utility patt·nts, :u11l 
re'luire as high a tll•gn•c of t•xercisc of t!:e inn•utivc o1· o1·iginative 
faculty; a per:;tm cannot he pPrmittt•cl to ~dt•et au t•xisting form, 
ant! to claim :t patt·nt IIICI't:ly for putting it to a Ill'\\' H~t·, any more 
than lw cau he permitted to pall~nt a tlonhlt• use of a maehiuc ; hut 

• 
the selection ami adaptation of au existing fcH'IIl may amount to 
patentable tlesign, just as tlw :ttlaptatiou of au existiug mechanical 
device may amonnt to patentable invt•ntion. \\T estern Electric 
:1Ianuf. Co. 1J. Otlcll, 18 Fed. Rep'1·, 321. 

Although a drawing or castiug or pattern of a letter of the 
al phabct is nut, alone, patentablu as a uuw design, the requisite 
lW\'I'lty and usefulness may exist in a combination for some pur-
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1wse, with something else ; as tho shape or configuration of tlle 
Homan l<!tter G., fot· a sowing machine, to which configuration the 
\\'orking machinet·y of tho sewing. machine is to ho applied, Gibbs 
v. Ellithorp, I Jl£aeA1·tlwr Pat. Cas. 703. 

To show that a design lacked novelty when patented, it is 
pl'OJll'l' to h1troclucc specimens of it a~ n~:Hle before complainant's 
im·cution. Thoborath v. Rublwr & Celluloid Harness Trimming 
Vo., 15 Feel. Rqh, 24G ; !l 1.\"'. J. L. ,7. 7 i; :!a Pat. O,{f: Gaz. 1121. 

l\Icchanical and design patents, distiugni~he<l. See Cone v. 
1\Iorgan Envelope Co., 4 E({}m. cf; A. Pat. Cas. 107. 

A b<•antifnl appearance or color whieh iR the mere result of tho 
common efforts of person;: ordinarily f;);illccl in a particular art, 
!:'llch as workers in cllam(•), is not such a design as may be patented ; 
the law requires that it sl!onl<l be m·w and original, and the result 
of invention and genius. :U:ttt.er or Niedringhaus, 2 .!.1lacA1·tlwr, 
149. 

The law does not require utility in a design in ot·tler to sustain 
a patl•nr,, bnt it does require that the shape ot• design shall be the 
result of intlustry, clfot·t., grnins, o1· cxpt'IHlit.ul'l' ; the shape or con
figumtion sought to hu ;;ecm·ed must bn new :uu1 o1·iginal, as applied 
to articles of manufactut·c. \Vhen a well known form was given 
to a new device, :tiH1no advantage whatever was <lerivcd ft·om the 
adoption of such form, except tho incidental one of a trade-mark, 
au<l tho seleution was hnt an arhitmry, chance selection of one of 
many well known shapes, all equally adapted to the purpose, it was 
ltcld, that the pat<"ll t eunltl uot he sustained. \Voostcr v. Crane, 5 
JJlutel1j: 2ti:.! ; :2 Fi"/1. ]>at. Cas. fiS:J. 

A design for a card hol1liug buttons arranged in rows, upon 
spaees markL·c1 on I h1· 1·anl~, i,.; not "IIC'\\' :ul<l mwful" in such sense 
:!s to bP p:ttc11taL!P 1111d('r tht• Ia"· authori:r.iug dL• . .;ign patents; such 
cards ha1·u long ht"t'll in u,;t•. Pratt 11. Hosl'llf<'ld, :l .ll'ed. Rep'r, 
:J35 ; IS Blatd(t: :2:ll ; In Jlep'1·, :l:.!o ; ~I P11t. f~jf: Ga:;. SOG, 

.An imlii'O\'('IIH'nt in spelliug.bloeks, l'nnsisting in tho placing of 
two or tl!OI'e l<·tters on each hluek, is 11ot pateutabl<·, although the 
im· .. mtol' was the lit•st one to place the letters systematically, with 
a view to enlarge the nscfulncss of the blocks. Hill v. llonghton, 
u Pat. O,tf: Gaz. 3 ; 1 Bann. c& A. Pat. Ca8. 201. 

l\l<Hlifyiug lh<' form of RiPVPS hy "1laring," :;o that a number 
may IJt! " nested,'' i:-; uot lll'W, ruul tiH·I·efoi'C i:; uot patcntahl<•, even 
if the irlea were a patentable de:;ign. A1lams & \V t•stlakc 1\Ianuf •. 
()u. v. ~:it. Louis Wire Goods Co., 3 Bann. d) A. Pat. Gas. 77. 
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'fbe mere f'tthstitution of one material fot• auotlwr, in the con
struction or for the purposes of an oru:.unent, tltt• ornament to be 
"of any approvetl form," cannot propel'ly he patentable.. Thus a 
design described as "a curtain and loop, consisting of an ornamen• 
tal metallic chain, in connection with a Otutain adapted to be gath· 
creel to the side of tho window, and ho held by said chain ;" the 
claim covering merely the substitution for the old loop, composed 
of ~ilk or woolen, of one made of metal, no new form or shape being 
given to tlte curtain or to the loop, is not patentable as a design, 
even if such a cl1mJgo <'an properly he called a design. Post v. 
Rielmrd:-; ll:mlwnre Co., 26 Fed. Rep'r, 618. ~co Jlost v. Richards 
IIar<l ware Co., 25 Fed. Rcp'1·, 905 ; Tlleberath v. Hubber & Cellu
loid Ilamess Trimming Co., 3 .Feel. Rep'r, 151; 5 Bann. d) A. Pat. 
Gas. 5S.J.. 

311. Validity of Design Patents. 

'rho patl·nt is prima facie evidence of both the novelty and 
utility of the tll'sign. I.ehnbettN' v. llolthaus, 105 U. S. 94 ; 21 
1> t ('II·' (' "(" l ,_ c- ,, l{ • -~,/• .Tl. ,:.. I Ud. 

• 

'Vht;rc a 11ill founc1ed on a design patent with a claim for a 
}Jnttl'rn, and s<·parate clnim!5 for each of its parts, i~ takrn as con
fessetl, it alleging infringt·mt•nt of the "invention," the patent will 
he; ht•ld valid fot· t.hu JIIII'J>Oses of the suit. Dobson v. Hartford 

' -
Carpet Co., 11 .t U. 8 . .tao. 

A claim of ''the design for n. cal'}wt, suhstantially as shown," · 
n.fers to the tlt·~eription nrH1 tl1e drawing, atH1 is valid. lb. 

A elaim to "the c:mdiguration of the de::;igu," ir; a claim to the 
<ll'sign, tigm·t·, or pattt·rn. Dobson v. Dorman, 3;; Put. O.(f: Gaz. 
'; :iO ; li Sup. Ct. Rcp'r, !146. 

To constitntt• a valid patent it is not ueces<ar ~·that the" inven
tor" (of n. d<'l'ign) ~honlcl personally have the mannal skill and 
dt•x:l'ritv to makL· tht> thaft;.;; if the itl•!a:< :11'1~ l'nrni~hPcl hv him, he . . - ' 

m:ty ayai\ himself of thu mechanical skill of o: lll·rs to carry them 
onl. :-:>parkman v. Iliggius, 1 lJlatel1j: 205; 5 .1.Y. Y. Lev. 0/Js. 122 . 

. \ }'l'l:liminary injunction may he grante<l in a propct' ease, 
altll•lltgh there has not Leon a dt.:cision at law snstaiuing the validity 
or tht~ patent, nor any long eontinm·tl public ac<ptieseence. So 
held, in a case of a design patcut, but on grounds applicable to 
c,tscl' of mechanical patents. Foster v. Crossin, 23 Fed. Rep'r, 400. 

The claim iu a patent for a design for figured silk buttons, was 
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for the radially formed ornaments on tho face of the mould of the 
but.ton, combined with the mode of winding the covering of tho 
same. Tlw specification described the configuration of the mould 
aud the winding it with various. col01·cd thrcails, but did not 
dc!icribe ·the process of winding the silk. It was !teld, that the claim 
.lid uot cover that process, but was for the arraugcmcnt of the dif
fer<•nt colored threads in such mauucr as to produce the ornaments as 
tlescribcd. Booth v. Garelly, 1 .Elate/if. 247; G J.V. Y. Leg. Obs. 99. 

An inventor of a design for lmttons manufactured such buttons, 
mHl put thl·m upon the market two or tht·ee months before he 
apt•licd fur a patent for the design. It was lteld, that the question 
wh<'tlwr his doing ~:;o was an abandonment of his dl•sign, was a 
que~tion of intention, to be determined as a question of fact, on a 
trial at Jaw ; and that. a preliminary injunction might well be with· 
held until ~:;uch trial should he l1ad. Ib. 

Billiard tables with beveled ends arc old ; hence a design for a 
billiard table, having a greater bevel than has heretofore been 
used, is yoicl, as not involving any sutlicieut in\'cntion or discovery. 
Collendm· ·v. Griffith, 11 lJlatdl,j: 212 ; a Pat. O.ft: Gaz. 630. Seo 
Collencler v. Gl'iflith, 18 1Jlatd1,( 110. 

A c:ombination or aggl'!·gation of old designs producing no mnv 
appeamuee, is not patentable ; thus a design patent for a rectangu• 
Jar proyision-saft>, was hell! inYalid, the only originality consisting 
iu tlw usc of two \'ertical p:tlll•ls iu each wa!l, and a familiar 
wonldiug around the top :tiJ(i Lottom. Northrup v. Adams, 12 

Pat. r~tl Ga.-::. 430; 2 Bann. <VA. Pat. Cas. 5Uj. 
A desigu patent is valid when the :;pt>cilicatiou all() claim refer 

' 
Jor tltL' t·utire description of the tlt•sign to a puotographic illustra-
tion a<,eompanyiug the sp<·cifi<'al ion. Dobson v. Dorman, :J5 Pat. 
r)fj' I ' ., ,.. - 0 • " ~ ( 'f j' ' ' • " ' I' (J• • •.T((,:.. J t> ' v ~Jlfj). .~ • t.£}J 1, ~1·t J. 

But. \l'IJeJ'e the promineut.elaim in a design patent is nl•CeRs:trily 
fo1· fignrcs iu rl'licf, a photograph of the dcsigu, since it does uot 
show t ht• relief, fails to sutlicientiy <lcset·ibc the desrgu, in the 
abseucc of a 111innte <h•sc:ription in tlw specification. Untel'Ineycr 
v . .T eannot, 20 Ji'cd. Rtp'r, 5 0!3. 

Rt•gulations ancl ]ll'o\'isious applicable to the obtaining or pro
llibition of patents fot· inventiuus or uiscuvcries, not inconsisteut 
with the existing patent act, apply to patents fot• designs without 
modification ut· v:u·iation. l\liller ?J. Smith, 5 .Fed. Rep'r, 359 ; 18 

Pat. O.ff. Gaz. 10+7. 
Design patents, as W<'li a~ mr>elmni(:al prttPnts, arc nvoided by 
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having been in public nsc or on sale for 1~101'e than two years }lrior 
to the application. 'fboberath v. Rubber & Celluloid .Harness, &o. 
Co., 6 N. J. L. J. 77 ; 15 Fed. Rep'r, 246. . 

. 312. 11{/"ringement of Design Patents. 

It is not essential to constitute infringement, that the appear
ance of the imitation should he the same as that of the genuine, to 
the <•ye of an expert. The test of a patent fm· a design is the eye 
of an ol'diuary obsm·ver. If, to an Ol'llina1·y obser\'e1', giving such 
attention as a purchaser usually gives, two designs are substantially 
the sanw, if the resemblance is such that the imitation would 
deceive such au o.b:-:erver, inducing him to plll'ehase one supposiug 

• 

it to lw the other, tho one first patented is infringed by the olhl'1', 
Gorham :\I:muf. Co. v. 'Vhitt>, 14 lV(tlt. 511 ; reversing 7 Blate!tf. 
5l:l; :\lilb v. Smith, 5 .Fed. Rep'1', 350; 18 Pat. (Jjf: Ga:::. 10·17 ; 

Dry foos v. Friedman, 18 1•ed. Rep'r, 82·l ; 21 lJlah·l(t: liU3 ; J en
nings v. Kihh<·, 10 Fed. Rrp'1·, !HiO; :.!:! Pat. 0./t: Uw:. a:n ; 20 
Blatcl1j: ;15:1 ; Wood v. Dolby, 7 Fed. Rep'r, 475; Dreyfus ·v. 
Sclmeidt•1·, ~5 Jied. Rcp'1', 4EI. In a propel' case the court may 
determine this <pwstion of hleutity by an inspection of the two 
designs. .T enu iugs v. IGbht>, supra. 

A patent. for a design whieh eovt•1'S the m·nanwntation shown in 
it, is uot infriugetl l1y the lll;e of the prineipal figure without tl10 
ornamentatiou. Collender v. G1·illith, 11 ./Jlatchj: 212; a Pat. O.it: 
Gaz. GS!l. 

It is an iu fringement whel'<) the LlifTerence bt>tween the two 
designs is not appn•ciable l1y obsL•rving their artistic effect, such 
differeuces being merely in detail. 'Vood v. Dolby, 7 1?e<l . .Rep'r, 
4 7:i. ' 

It is an infringement to adopt the LlL•sign so as to pro<lncc sub
stantially the s:une appearance ; adoption of the Llesign in every 
particular is not necessary. Hoot v. Hall, 4ltlcLcau, 177. 

Infringement of a design patent may exist notwiths.t<tndiug the 
fact that the alleged infringing article is made to earry a Ll istin
gnishing name or distinguishing marks of other charact<·r. PeJTy 
v. Stm'I'Ctt, 14 Pat. O.tt: Gaz. 50!> ; 3 Bann. (f; A. Pat. Oas. ·lS.'i, 

'l'het·e m:Ly UOJ au infrin.~emeut of a design without taking the 
whole of it ; but in such cases the part taken must he :t part 
covered by the patent. D1·yfoos v. Friedman, 18 Fed. Rep'1·, :i24 ; 
21 Blatcl1f: 5G:l, 

• 

• 
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To constitute an infringement of a patent for a design, there is 
no necessity that the patented design should bo copied in every par
ticular. If tho infringiug design has the ::mme guncral appearance, 
if to the eye of an ordinary person tbc two arc substantially similar 
there is aetiouable infringement. Tomkinson v. \Villcts Manuf. 
Co., 23 Fed. Rep'1·, 805; 31 Pat. O.tf: Gaz. 018. 

A patent for a tlt•sign for a fringed lace fabric, the novelty of 
whiuh appertains to the fringe aloue, is not iufringed by articles 
similar to the botly of tho fabric, but differing as to the fl'ingc. 
Jennings v. IGube, 2.J. F'ed. Rep'1·, 007 ; 32 Pat. O.tf: Gaz. 053. 

313. Damages or Profits jo1· Such lnfring nnent. 

To wanant an award of mo1·o than nominal tlan:'lgcs for an 
infloingcment of a design, plaintiff must introduce Home evidence 
either of what iilllll he lost or defen(tant rt•alized, uy tho infl·inge
ment, Ol' of what value was ad!led to the manufaetnred article by 
tho dL•sign; the aw:u·d of (lamages o1· profits in patent eases is a 
subjeet of proof, not of mere infL'rencc Ol' oonjectnre. Dobson v. 
H:utfon] Carpet Co., 11-1 v: S. 430. 

· In a suit fol' infl'ingernent of a patent for a dcRign, the remain-
dL'r of the price rvalized by dcfemlant from the sale of a1·tieiL's of 
the patented design, after deducting the cost of making thL'm, and 
a fair profit for thei1· manufactur<.', may he presumed to represent 
the pro lit realizt•tl uy tho dl'i'cndant from his adoption of the design ; 
and this presumption is not dispelled by proving that defentl:l.nt 
rcalizetl the same pi'Otit from adopting, in the manufacture of l:'im
ilar artieles, a diiTercnt aml unpatented design. SimpHon v. Davis, 
2'2 Elatcltj: 113 ; 22 J?cd. Rep'r, 4 44. 

Damages for infringcnwnt of dcHign patents are to be computed 
on the same principle as in the case of machine patents ; they ean
nut include the entire protits of the manufacture, but must he 
confinctl to the profits which arise from the use of the particular 
design. DoLson 11. Dorman, 35 Pat. O,tJ: Gaz. 750 ; G Sup. Ct. 
Rep'r, 046 ; following Dobson v. Hartford Carpet Co., suprct. 

In a suit fur infringemL'nt uf a design fo1· carpets, tho evitlence 
showt·tl the quantity of eomplainant's carpet sold during the season. 
of its iutruduetion, its eost, the p1·ofit upon it, the quantity of 
respondent's carpet ::;oltl d uriug the next scasou, and that then· was. 
then a dcclinL' in complainant's :>ales. 'l'hc measure of damagt•s. 
was lteld to be the prolill:l whieh would have accrued to complaiu-

• 
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ants on the quantity of carpet sohl by tlcfeudaut. Bigelow Carpet 
Co. v. Dobson, 10 JJ'ed. Rep'1·, 385 ; 13 Rep'r, 205. 

• 

314-• .Additional Provisions as to Design Patents. Models 
of Designs. 

The commissioner mny dispense with model!4 of designs 
when tho design can be sufliciently represented by draw
ings or photographs. Rev. Stat. § -.1:!130 

315. Duration of Patents for Designs. 

Patents for designs may be granted for tho term of 
three years aml six months, or for seven years, or for four-' . . 
teen years, as tho applicant may, in his application, elect. 
Bev. Stat. § ±D31. 

31G. Extension of Patents fol· Designs 

Patentees of designs issuofl prior to the second day of 
March, eighteen lmmhcd and sixty-one, 8hall be cmtitled to 
extension of their res1wdive patents for tho term of seven 
vcars, in tho snnw mannet· and uuder tho same restrictions 
• 

as arc provided for tlt<.' <.·xtension of patents for inventions 
Ol' discoveries, issued priol' to the sccontl day of l\Iarch, 

• 

l'ighteen hundred and sixty one. Rev. Stat. § ±t132. 

This section has become obsolete. ~cc notes to ReiJ. Stat. 4024,. 
ante, 483. 

• 

317. Patents for Desiuus Subject to Geucml Rules of 
Patent Law . 

All the regulations an<l prov isious whieh apply to 
obtaining or protecting patents for invontions or discov
eries not inconsistent with the provisions of this title, shall 
apply to patents for designs. Rev. Stat. § -!D33. 

• 

• 
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318. Copyright of Designs. 

Act of June 18, 18'74, c. 301, § 1, contains the following 
provision, relative to copyright of a class of designs. 

No person shall maintain an action for the infringement 
of his copyright, unless he shall giv0 notice thereof by 
inserting in the several copies of evory etlition published 
... if a ... model or design intended to be perfected 
ancl completed as a work of the finA arts, by inscribmg 
upon some visible portion thereof, or of the substance on 
which the same shall bo mounted, tho following words, 
viz : "Ent8rm1 according to net of Congress, in the year 
----, by A. B., in the office of the I.ibntl'ian of Congt·ess, 
at Washington;'' ot·, at his option, the word ''Copyright," 
togdhor with tho year the copyright was entered, and the 
ua11w of tho part.y by whom it \vas taken out ; thus.
• · Uopyl'ight, 1:; , by A. B.~· I::; Stat. p. 7~, § 1. 1 Supp. 
Ret·. Slat. 40, § l. . 

'\Vherc a ucsign patent. for· :l hilliard tahle was declared voi(l, 
and the defer~tl:tnt had a r·ight to make them as lw di(l, it was !teld, 
that there was ,,, iufringt'llll'llt of a copyright, wlri("h was a mere 
(•opy of the t:l'sign, iu (IL•fcudaut\; puiJ!i,-lrin~ an l'llgmviug of his 

• 

tabb;. UollcJHler v. Grillith, 11 JJ[,!fe/lj: :! I:.! ; a Pat. Of!: Gaz. 
fjQ{) • 

.1\ eopyriglrted tlesign for playing cards is infringe(l by cards 
whieh, though d iJT .. ring in some rt•speets, e.dJil1it a st r·ikiug siurilar
ity in tlwsc tlist iJ)('t iv(• f!'aturcs of thu main th·sign, wherein the 

cards n•gi;;tcrl'd dill'er· rwm otlrt•r ]•laying canls previously used. 
H.ichardson v. ,,tiller·, 12 Put. qtf: Ua:::. a. 

3H.I. Registration of Prints or Labels. • 

Act of June lS, 1874, c. 301, ~ B, contains the following 
provision relative to registration, in the patent-office, of 
prints or labels : 
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No prints or labels designed to be used for any other art
icles of manufacture shall be entered under the copyright 
In.w, but may be registered in the patent-office. And the 
commissioner of patents is hereby charged with the super
vh;ion and control of the entry or registry of such prints or 
labels, in conformity with the regulations provided by law 
as to copyright of prints, except that there shall be paid for 
recording the title of any print or label not a trade-mark, 
six dollars, which shall cover the expense of furnh;hing a 
copy of the record under the seal of the commissioner of 
patents, to the party entering the same. 18 Stat. p. 79, 
§ 3 ; 1 Supp. Rev. Stat. 41, § 3. 

The doctrine that the several acts of Congress relating to the 
registration of prints tlcsigncd to be used as labels, allow rt•gistra
tion of a label which might also be registered as a trade-mark; 
mul that the question whether the commissioner of patents shall 
rt•ganl an application submitted to him for registration as hciug a 
tra(le-m:uk o1· a label, depends wholly upon the will of the proprie
tor (Uuit.cd States v . .Mai"IJlc, 1 lllr.tekey, 284; 22 Pat. og·. Gaz. 
lJGv) ; has since been overruled in United Statee v. Butterworth,. 
30 Pat. Off: Gaz. 97. 

XXV. FEES AND CIIARGES. 

320. Fees in. obtaining Patents. 

The following shall be the rates for patent fees. 
On filing each original application for a patent, except 

in design cases, fifteen dollars. 
On issuing each original patent, except in design cases, 

twenty dollars. 
In design cases : For three years and six months, ten 



• 

dollars ; for seven years, fifteen dollars ; for fourteen years, 
thi rt.y dollars. 

On filing each caveat, ten dollars . 
• 

On every application for the reissue of a patent, thirty 
dollars. 

On filing each disclaimer, ten dollars. 
On every application for the extension of a patent, fifty 

dollars. 
On the gmnti1:g of every extension of a patent, fifty 

dollars. 
On an appeal for the first time from the primary exam

iuers to tho examiners in chief, ten dollars. 
On every appeal from the examiners in chief to the 

commissioner, twenty dollars. 
For Ct'rtitiell copies of patents and other papers~ includ

ing- cpr·t ifle<! pl'intc·tl copiL•s, ten cents per hundred words . 
• 

For rL•eon1inp: ~~n·ry assip;nnwnt~ agreement, power of 
atiorrwy, •r other paper, of thre1~ hundred words or nndet·, 
crw dollar; of oYer thrco hundred and under one thousand 
wc11·ds, two dollars ; of over one thousand words, three 
dollars. 

For copies of drawings, the reasonable cost of lllaking 
t IH•m. Rev. ,<...,·tat. ~ 4!1:.H. 

Tht• :d•o,·p :II'<' tilt· r,.,.~ pn·:-;erihc<l l•y th(' ],\vised Statlllts. Tit" 
t:tl•l'-· .~in·u in l:•dt• :!11!1 H11ks uf Praetiee iu the palcllt·ollict•, is 
~ot1W11'!1af 111111'<' wiuut<·: ::ud t'o\'L't's a IIIIJllllt'r of ~ervices as to 

• 

whi!'lt tit<• ~talutt•s han• t:otma,le any l!X)'I'l'~~ prorisiou. 
Tit<• ndt•s (of the p:tlt•Jil·otliee [JI'I'scriue that : 

1\11 orcl<or for a <'"I'Y of :111 as:-;igument must give the liuer and 
pag•J of tlw I'L'cord, as well as the uamo of the im·cutot·; otherwise 
iw extra •·harg<' will l1c matle for the time consumed in making any 
Rcardt fot· such assiglllll.,llt { l:uf,·.~ 1:/" Prr"'· .A'i1. 21 0); a!Hl that : 

No pt•J'soll will "" allowl't! to makt· copit~S ot· tracings fi'Om the 
files or records of the ollice. ::itwh copies will be furnished, when 
ordered, at the rates already specified. Id. 211 • 

• 
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The list of prices of publications may be found in the Rules of 
Practice, Nos. 21 7, 218. 

• 

321. Tile E;remption of Governuwnt Officers j1·om Payment 
of Fees. 

'1'11e act of .March 3, 1883, c. 143, contains the following provi:;-
• 
lOll : 

The sect·ctary of the interior and the co11un issioner of pal•·uts 
arc authorize•! to gra11t any ollie•.·r of the Gon·l'lllllent, eXC()pt. olii
ccrs a11d t.•mployt•L•s of the patent-ollice, a patc11t. for any inveut.ivn 
of the cla:-.Sl'S mentioned in section forty-eight hundred and eighty
six of the He,·iscd Statutt>!l, when :-.ueh in,·eution is u~cll Ol' tn lJe 

used in the pu11lic S(·n·icc, without the payrw:nt of any fee : Pro
vided, That the applicant in his application shall state (hat tlae 
invention described thet·cin, if patented, may bo usecl by tlw l:ov
crnment, or by any of its oflicers or employl'cs, in the JH'os•·eution 
of work fo1· the Go\'ernment, Ol' by any other person in th1• U ni~<"d 
States, without the payment to him of any royalty thereon, which 
stipulation :;hall be included in the patent. Act of l\lareh 3, Hit:!3, 

\!2 Stat. c. U3, p. (i2t•. 

322 . .lliode of Payment. 

Patent fees may be paid to the commissioner of patents, 
or to the treasurer, or any of Hw assistant treasurers of i he 
Unitell Btates, or to any of the designatell dcposilariL•s, 
national banks, or receivers of public money, designatc:ll lly 
the :>ecretary of the treasury for that purpose; an<l ~nch 
oiliccr shall give the depositor a receipt or certificate of 
deposit therefor. All money received at the putcut-oilico, 

' -for any purpose, or from any source whatever, shall he 
paid into the treasury as receiver, without any deduction 
whatever, Rev. Stat. § 4035. • 

• 

'fhe Rules of Pmctice numbers 208, 212, 213 and 214, nlso 
.relate to the mode of payment. 

• 
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• 

323. Refunding. 

The treasurer of the United States is authorized to pay 
back any sum or sums of money to any person who has 
through mistake paid the same into the treasury, or to any 
receiver or depositary, to the credit of the treasury, as for 
fees accrnin~ at the patent-office, upon a ce1·tificate thereof 
being made to the treasUl'er by the commissioner of patents. 
Rev. Stat. § 4fl36. 

See also Rules of Practice No. 215. 

FORMS. 

[From the Pamphlet : Rules of Practice in the United 
States Patent-Office; ed. 1885.] 

PETITIONS. 

1. BY A SOLE INVENTOR, 

To the Commis,qioner of Patent.~ : 
Your petitionct•, A. n., u dtizen of tlw United States residing at S., in the county 

of M., and State of N. [c,,·, suhjt!et, &c.], prays that letters patent be gr·untcd to him 
for the impro\•emcnt in sewing-machines set forth in the annexed specification. 

A. B. 
2. BY JOINT INVENTORS, 

To tlte C01nmi.•.•ionrr of Palnd,,: 
Your petitiouer~, A, B. and IJ. D., citizens of tho United States residing rcspec

ti\'cly at L., in the county of~!., and Stute of N., and ut G., in the county of n., and 
State of I. [or, Huhjet·t, &c.], prny that letters patent may be granted to them, n~ 
joint in1·enwrs, for the irnpro1·cruent in washing-machines set fol'th in the annexed 
spccilil'ation. 

3. J3y Ali ISYENTOR l'OR HIMSELF AND A!\ ASSIGNEE, 

To tlte Commissioutr of Patents: 

A. B. 
C. D. 

Your petitioner, A. B., a citizen of the United States residing ut L., in the county 

• 
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of M., and State of N. [or, subject, &c.], prays tlmt letters patent may be granted to 
himself and 0. D., n citizen of the United S~utca residing at L., in the county of M., 
and State of N ., ns his ussignee, for the improvement in printing presses set. fo1·th in 
tho annexed specification. 

4. PETITION \\"'TU POWER OF ATTORNEY, 

To I'M Commissioner of Paleuts: 

A. B. 

Your petitioner, .A. B., 11 citizen of the. United Stutes residing nt L., in the county of 
M., and State of N. [or, subject, &c.],. pruys thut Jettilrs patent may be granted to hilu 
for the improvement in Jumps set forth in the annexed specification ; und ho hcrcl.J~· 

appoints 0. D.,• of the city of U., $tate of S., his attorney, with full power of suiJsti
tution nnd revocation, to prosecute this upplicntion, to muke ultcl'lltious :uul amend
ments therein, to receive the patent, und to truusuct nil business in the puteut-oilice 
connected therewith. 

6. By AN ADliiNISTRATOII, 

To the Commissioner of Palcnlll: 

A. B. 

Your petitioner, .A. H., n citizen of the United Stutes I'Csiuing nt L., in the county 
of M., nud State of N. [or, suiJject, &c.], udmiuistrntor of the est11tc of 0. D., late a 
citizen of S., deceased (us b,v reference to the duly certified copy of letters of ndmiui". 
tration, hereto unnexed, will IDOI'e fully appenr), prays that letters patent may Ul' 
granted to him for the invention of the said C. D. (improvement in fire-host) set f01·th 
in the annexed specification. 

A. B., .Aclminisll'alor, &:c. 
6. BY AN EXECUTOR. 

To the Commissione~• of Patents: 
Your petitioner, .A. B., a citizen of the United Stutes residing nt L., in the county 

oUI., nnd State of N. [or, subject, &c.], executor of the last will and testament of C. 
D., late a citiz~n of S., dece!ISed (as by reference to the duly certified copy of lcttcl'o 
testamentary, hereto annexed, will more fully appear), prays that lctterg patent mny 
br: gt·anted to him for the invention of the said 0. D. (improvement in churns), set 
forth in the annexed specification. 

.A. B., Exwttor, &:c. 
'i, Fon A liE ISSUE (BY TUE IN>ENTOR ). 

To the Commissiouer of Patents: 
Your petitioner, .A. B., a citizen of the United States residing ut L., in the county 

of M., nnd State of N. [ or,.Hubjcct, &c.], prays thnt he muy be allowed to surt•ctuler 
the letters patent for nn improvement in coal-scuttles, granted to him Muy 16, lSti'.-, 
whereof he is now sole owner for, whereof C. D., on whose bclmlf und with wlu,;.c 
assent this application is mude, is now sole owher, by assignment], and 'that letter~ 
patent may be rei8sucd to him r 01', the said 0. D.] for tho ~ame invention, U)JOll the 
annexed amended specification. With this petition is filed an abstract of title, duly 
certified, ns required in such cases. 

A. B. 

*If tho power of attorney is to a firm, the name of each member of the firm must 
bo given in full. 

11.-32 

• 
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.ASSENT OF ASSIGNEE TO REISSUE. 

The undersigned, assignee of the entire [or, of nn undivided) interest in the 
above-mentioned Jettci'S patent, hereby assents to the accompanying applicaiion. 

0. D. 

8, ~'OR A REISSUE (DY ASSIGNEE), 

(To be used only when the inventor is dead or the original patent was issued and 
assigned prior to July 8, 1870.) 

To tlte Commissioner ofl'atcnt.~ : ' 
Your petitioners, .A. ll., a citizen of the t;'nitcd States residing nt L., in the county 

of M., and ~tate of N.[c11, subject, &c.], and C. D., a citizen of the United ~tat~s 

residing at ll., in the county of I., and Stu to of K. [or, subject, &c.], prny thut they 
may be allowed to surrender the letters patent for an improvement in coal-scuttles, 
granted May 161 1867, to E. }<'., now deceased, whereof they nrc now owners, by 
assignment, of the entire interest, and that the letters patent may be reissued to them 
for the same in~ention, upon the annexed amended specification. With this petition 
is filed au abstract of title [or, au ot•der for making arid filing the same, &c.]. 

A. B. 

9, FoR LETTERS PA'tE:ST FOR A DESIGN. 

To tlte Commissioner of Pa!e~tls: 
Your petitioner, A. B., n citizen of the United States residing at L., in the county 

of llf., and State of N. [ol', subject, &c.], prays that letters patent muy be gmntcd to 
him for the term of three and one-half years [ 01'1 seven years, or, fourteen years ]• for 
the new and original design for carpets set forth in the aunexed specification. 

A. B. 

10. CAVEAT 

The petition of .A. B., a citizen of the United States residing at L., in the county 
of M., and State of N. [ 01'1 subject, &c., see Rule 191], represents: 

That he has made certain i1nprm·cments in cotton-gins, and that he is now engaged 
in making experiments for the purpose of pe1-fecting the same, preparatory to apply
ing for letters patent therefor. Ile therefo1·e prays that the subjoined description of 
his invention may be filed ns a caveat in the cllnfidcntial archives of the patent ollice . 

11. FOR TUE m:SEWAL OF A FOR.'EITED APPLICATIOS, 

To tlte Commz$.~iouer of Patents: 
• • 

.A. B. 

Your petitioner, .A. B., a citizen of the United Stutes resitling nt L., in the county 
of M., and State of N. [ol', gubjcct, &c.], represents that on 1\Iny 8, !BuS, he filed nn 
application for letterb put~nt for nn improvement in fences, serial number 885, which 
upplicution wns allowed July 7, 1868, but that he faileC.: to mnke pn,l'lncnt of the liual 
fee within the time nllowetl b~· law. lie now makes renewed upplie:1tion for lctterd 
patent for said invention, and prays tlmt the original specification, oath, drnwiugs, 
and model may be used as :1 r.art of this application. 

.A. B. 
' 

· "' Section 4931 of the R. S. requires the election to lie made in the original applica-
tion. 

• 
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SPECIFICATIONS. 
• 

12. Fon AN ART OR PROCESS. 

To all whom it may conctn'n : 
De it known that I, A. D., a citizen of the United Staies residing at L., in the 

county of M., and State of N. [ o1·, subject, &c.], ha\'e invented certain new and useful 
hupro\·ements in purifying und increasing the illuminating power of gas without appre
ciable Joss of bulk (for which I have 1·eceived letters patent iu England, No. 750, dated 
Julv 6 1878.,); and I do hereby declare that the following is n full, clear, and exact . , 
description of the inv11ntion, which will enable others skilled in the art to which it 
appertains to make and use tho same. 

Heretofore gus !Jus been purified by passing it through nnimnl charcoal; but when 
this is used nlone, nfter a short time it loses its power of nbsorbing impurities, and 
must then be wnsheu with steam or water, or have atmospheric air blown through it, 
or be revivified by heat. Used alone, animal charcoal also reduces the cnndJe.powcro{ 
the gus passed through it and diminishes its bulk. 

Tho object of my invention is thoroughly to purify illuminating gas, to make the 
operation continuous, and to purify the gas without ·detracting from its illuminating 
power, ami without causing any appreciuble diminution in bulk ; and to this enu my 
invention consists in increasing the power of animal charcoal to eliminate from illum
inating gas those substances which are considered impurities, in charging the 
charcoal with a substnnce which will prevent it from depriving tho gns of illumi· 
nants, and in passing the gas to be purified with atmospheric air through the animal 
charcoal. 

To carry my invention into effect, I moisten the charcoal (which mny be either new 
or spent) with coal-tur, or with conJ-tpr und water, or in some cases with wuter only, 
nnu then charge this mnss into one or mot·e vessels, which then constitute the purifiers. 
I may put the mase into the vessels while ~till wet, or, unless wnter nlone is used, 
after it has dried. Tlu·ough these vessels the gas is to puss; but before it is admitted 
I introduce into it at the retorts, or at the stnnu·pipe or mains beyanu, in order t() 
insure a thorough admixture, a small quantity of atmospheric nir say, from eight
tenths to two and a half per cent. of the bulk of the gus to be purified. The quan
tity of nir will depend directly upon the impurities of the gns. Any suitable mixing 
device for thoroughly mixing the admitted nir with the gus may be located at any point 
in the mains between the retorts nnd the bone-blncl• purifiers, or even nt the point of 
udmissiun to the purifier. }'or water-gas, the ch11.rcoul wet with water alone will suf. 
lice, air being introduced into the gas. 

The oxygen of the air partly unites with the sulphur to form soluble sults1 and the 
rest combines totnlly with the hydl'Ogcn of the sulphureted and other hyul'Ogen sulphur 
compounds to form water, and part of the sulphur of the sulphureted hydrogen nnd 
other sulphur compounds is precipitated in a hee state in the churconl, while its nitro. 
gen partly goes to form, with pnrt of tho remuining hydrogen, ummoniu baRes. No 
free oxygen pusses off with the purified gus, while if any nitrogen goes over, the quun· 
tity is so smull that it is not detl'imentul. · 

• If no fm·eign putcnt has been outuined, the words in parenthesis should be 
omitted. 

• 

• 

• 
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Dy the npplicntion of air in this manner the process is rendered continuous 
as the chnrcottl is kept constantly activo for a great length of time. 
. When the a!Jsorhing power of th,e c!mrconl finally becomes exhausted, it may either 
be soltl for the mlua!Jle ammoniacal sa.lts it contains, or it may be revivified, ot· be 
washed and ft·eed from sulphur by a suituble sulphur solvent for ro-use. 

Ily charging the hone·blnck with coni-tar, I prevent it from taking out of the gas 
any olefinnt gaij or other he11vy hydrocarbons ser1•ing us illuminnnts. 

I may treat the black, either be foro or nftet• putting it into the vessels, us may be 
most convcuient or suitu!Jle, with any su!J~tuncc correlative to the illurninunts of tho 
gus-that is, with nny substance which will impregnate the black in such a manner 
that it will not tnl;o up such illuminnnts. I have pnrticulurly described coni-tar 
because thnt iti mo~t readily at hnnd ; but its hydrocarbon distillates or tho bcnzole 
series will answer. 

In the case of coal-ga~, not only is the sulphureted hydrogen with which it is con. 
taminated taken up, us just dcscri!Jcd, but the illuminating power of the gas, which is 
somewhat reduced if passe<l through dry animal chnrcoal or bone-black, is not 
decreased when air is used and the animal charcoul or bone-black is wet with tar, hut 
is actually improl'cd, inasmuch ns it gives a whiter flume, of the same candle power 
as the gas not passed through animal charcoal or bone-black nt all . 

By the old method, when :mrification wns effected by the use of lime, the sulphur· 
eted hydrogen and carbonic acid were absorbed by the lime, und the result wns, of 
course, a loss of the original bulk of the gas. Now, by my process the sulphur and 
hydrogen are separated, the sulphur remaining in the churconl und the hydrogen pn>s
ing through with the gas while the t•urbonic acid passes through entire; and although 
it pnsoes through unchanged, it is 8Ulliciently curburcted not to dctrnct from the illurn
innting power of the gas. I thus havo practically the same bulk of gus after purifica
tion as before this operation, and lo:ls is prevented without detriment to the con
sumer. 

A striking advantage of my pl'!lce~s i~, that it unites the scrubbing and purifying 
operations, for the gas may be passed dit·cctly from the condenser into my purifiers. 

'l'o eliminate sulphurated hydrogen, I may also mix with the charcoal a substnnee 
which will of itself decompose sulphuretod hydt·ogen contained in gas, such as oxide 
of iron, tin, mungnne:;e ore, &c. 

When the gns issues from my purifiers it is entirely free from ammoniacdl and 
sulphur compounds, nnd is nearly inodorous. 

When the charcoal is remol'ed from the purifiers it is also inodorous, and is in no 
sense offensive and dtsgusting like gas-lime. 

Having fully described my invenLion, what I desire to claim, and secure by letters 
• patent, IS-

I. In the purificntion of illuminating-gas by means of animal charcoal, the process 
of preventing uusorpti!Jn of illuminnutH of the gus by the charcoal, which cousi::ts in 
supplyiug the charcoal with n suitnble correlative to such illuminnnts, us described. 

2. The process of purifying illuminating-gns, which consists in mixing the snme 
with air and then paHsiug it through animal charcoal impregnated with conl-tnr, nil 
substantially as described. 

Witnesses: 
P. G. 
J.D. 

A. B. 
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18. FoR A HACUINE, 

To all wl.om it may concerti: 
Be it lo10wn that I, A. B., a citizen of the United St11tes residing at L., in the 

county of M., allll State of N. [or, subject, &c.], have invented a new and useful Meat 
chopping Machine (for which I have obtained n patent in Great Britain, No. 870, bear
ing dntc June 24, 1878), of which the following is a specification: 

My invention relates to impro1•cments in meat.chopping machines in which l'm·ti
cally reciprocating lmi\·e~ operate in conjunction with a rotating chopping-block; and 
the objects .of my impro1·cments_are, first, to provide n continuously lubricated bear
in"' for the block ; second, to afford facilities for the proper adjustment of the knives 

0 

independently of eal'h other in respect to the face of the block; and third, to reduce 
the friction of the t•cciprocating rod which curries the knives. 

I attain these objects by the mechanism illustrated iu the accompanying drawing, 

in which* 
• • 

Witnesses: 
C. D. 
E. }'. 

• • • • 

14. FOR A COMPOSITION OF MATTER. 

To all1t'l1om it ma11 conccrJ&: 

• • 
A. B. 

De it known that I, .A. B., a citizen of the United States residing nt L., in the 
county of li., r.ml State of N. [or, subject, &c.], have invented a new and u~eful com
position of matter to be used for the removal of hair nnd grease from hides prepara
tory to tanning, of which the following is n specification: 

My composition consists of the following ingredients, combined in the proportion~ 
stated, viz : 

Pure \Vater ......••••••••••.....••••• , •••• , •••• , • • • • • • . . . . • . . . . 000 gallons. 
Unslackcd lime ............... , . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 32 gallons. 
Sotln-al!!ll ....................................................... 100 pounds. 
Sttltpetre ........................................ ,. . . . . . . . . . . . . . 20 pounds . 
. Flou·crs of Sulphur . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10 ponutls. 

These ingredients nrc to be thoroughly mingled by agitation. 
In using the nbovc-named composition the hides should first be freed from nil salt 

and impurities, by soaking green hides one day and dry hides eight dn~·s, and then 
placing the hides so cleaned in the snid solution, and allowing them to remain in it 
48 hours. The hides arc then to be removed from the solution and unbtlircd in. tbe 
usual way. 

By the use of the above ~om position the hair is speedily and thoroughly loosened 
and the hides, while retaining nil of that portion of the substance which can be con
,·erted into leather, arc nt the same time entirely cleaned from grease and other sub
stances which would prevent them from b~ing tanned quickly. 

I nm aware that a composition consisting of soun-ash, water, lime, and sulphur 
has been used for the snmo purpose, and that a patent therefor wns granted to C. D., 

., :For the dmwing referred to, nuu the description of the machine see the Rules and 
directions, p. liB. 

• 

• 
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July 10, 18'75, No. 95,726. I nm nlso nwnre that saltpetre lms been used in depilatory 
proce~seR; but I nrn not aware thnt ull of the ingrcdil•nts of my composition, in the 
proportion stated, ha\'e been used together. 

What I claim, nnd desire to Recure by letters !Ja!~r.t of tho United l:itntes, is
The hci·cin-dcscribed compositioa of mutter to he used for depilating hided and 

prepul'ing them fllr being tanned, consisting of 1mtcr, unslucked lime, soda·usb, salt. 
petre, and flowers of sulphur, in tho proportions specified. 

Witnesses: 
c. D. 
E. F. • 

To all wlwm it ma!l concerTI: 

A. B. 

15. Fon A DESIGll' • 
• 

De it known that I, A. D., n ciHzen of the United Stutes residing at L., in the 
county of M., anti State of N". [or, subject, &c.], hn\'c in1·cnted, and produced n new , 
and oJ·iginnlliesign for wutch·cnscs or lockets, of which the following is n spccifica. 
tion, reference being had to the accompanying drc.wings, forming pa1·t th~reof. 

}'igure 1 is a sectional view of my ncwly.dcsignetlt•n,;c, Fig. 2 n side elemtion of 
same, and :Fig. 3 an edge view, these three views llcing tlccJ>1ctl necessary to fully 
illustrate my design. 

llerctofore wn!f:h-cascs and locl~ets have been made which presented, when viewed 
in cle\'ntiou, as in :Fig. 2, n scalloped outliue or periphery, some being made to imitate 
shells. In these the scallops extend entiroly across from lid to li•l, nut! in a watch· 
case the center which holds the movements is also scalloped to correspond. 

The leading feature of my design consists in n rnised or "struck up" scalloped 
surface, the outlines of which, when viewe•l in ele1·ation, ns in Fig. 2, will fall entil·ely 
within the circular outline or circumference of the center. 

A is the center of the cnsc, which is cil·culur in its general contour, and B B are 
the lids. These nrc nlso circular in their outer contour where they join the center, 
but ha1•c scallops C C C formed in some wny upon them, sullstnntiully us represented 
in the several figures. The indented outline of the scalloped surface fulls within the 
outer contour line of the cnse, thus presenting to the eye the combined effect of a 
smooth circular outline or,centcr and au indented or scullopml outline within it. 

I claim-
1. The design for n watch cnse or locket herein shown and described, the same 

consisting of the rnised scallops C 0 C on the lid, forming an indented outline wholly 
within the circular outline of the edge of the litlnllll the ccntm· A. 

2. The design for n watch-case or locket herein shown and described, the same 
consi5ting of u circular lid, n, huving a connected series of raised scallops, f! C C, the 
contour of the same being entirely within the contour of the lid. 

A.B. 
Witnesses : 

C. D. 
E. F . 

] 6. FoR A. CAVEAT. 

To thf Commi.•sioncr of Paltmls: 
B~ it known that I, A. 11., n citizen of the 

county of :M., und State of N. [or, subject, &c. 
U nitcd States residing nt L., in the 
See Rule I !H.], hnving invented an 
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improvement in velocipedes, and desiring further to mature the snme, file this my 
caveat therefor, and pray protection of my right until I shall have matured my inven-

tion. 
. The following is n description of my newly-invented velocipede, which is as full, 

clear, nud exact ns I am able ut this time to give, reference being had to the drawing 

hereto annexed. 
This invention relates to that class of velocipedes in which there arc two wheels 

connected by a beam forming a saddle for the rider, the feet being applied to crunll8 
that revol\"c the front wheel. 

Tho object of my invention is to render it unnecessary to turn the front wheel so 
much us heretofore, und ut the snme time to facilitate the turning of sharp curves. 
ThiH I accomplish by fitting the front nnd tho hint\ whcelij on vertical pivots, and con
necting them hy means of a dmgonnl bur, us sbown in the drawing, so that the turn
ing of the front wheel ulso turns the buck wheel v;i\h u position at n~Jangle with the 
beams, thereby enabling it ellsily to turn 11 curve. 

In the dmwing, A is t'w front wheel, B the hind wheel, and C the standards 
extending from the axle of tho front ,-;hcd to the \'Crticlll pivot E, in the beam F, and 
D is the cross.l.Jur upon tb ·~nd of E, by which the steering is done. The hind wheel 
B is also fitted with jaws G 11nd 11 vertic11l pivot H. 

A. B. 
Witnesses: 

C. D 
E. F 

•• OATHS . 
• • 

1'/. llY AN lli'\"ESTOR, 

(To follow specificatioQ.) 

Sur& or , County of , 88: 

, the above-named petitioner, citizen efl , and resident of 
in the county of and State of , be~ng duly sworn (or affirmed), depose 
and 8ay that7 \"erily bclieve3 to be the original, first, and~ inventor 
of the impro\"ement in5 described nnd claimed in the fon•going spccificution ; 
that the same has not been patented to6 , or to others with1 knowlcuge 

• 

or consent, except in the following countl'ies :8 ; that thll 
same has not to9 knowllld!?e been in public use or on sale in the United Stutes, 
for more than two years prior to this application, ond10 do not know nut! do not 
believe that the same wus ever known or used prior to 11 invention thereof. 

I If the applicant be an alien, he will 
state of what foreign or sovereign state 
hll is a citizen or ~uhject. 

' u lie" or u the\'." • 
s " Ilimself" or " themselves." 
4 "Sole " or "joint.'' 
5 Insm·t title of invention. 
' "llim~clf" or "themselves." 
1 "llis" or " their." 

• 

(Inventor's full name): 

8 Here insert, if previously patented, 
the conntrv or countries in which it lm~ 

• 

been so patented, giving the date an•l 
number of each patent. If not previou~ly 
patented, eru~c the words" except in the 
following COlllltrics" unu insert the words 
"in nuy country." 

9 " IIi,:; n or "their.'' 
lo 11 He" or "they.'' 
II 11 His" or "their." 
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Sworn to and subscribed before me this d•lY of , 188 
[I·. s.] (Signature of justice or notary) : 

(Official character) : 
[ .Flw qf!icer.~ before whom the oat!& may be made, sec Rule 46. lf the applicant be 

all alien, the oath 1oill show of what foreign stale or sovereign lw is a citizen or subject. 
If lltB applicant~ claim to be joint invmtm•s, the oat!& ·will show " tlwt tltey verily 

believe tlwmselves to be the ori,qilwl,.first muljoint invmtor&," &c. 
If the inventor be dead, the oath 1oi/{ be made b!J the administrator or executor, who 

1eill decla1•e his belief Ci'!.at tltc party named as inveltlor was the original and first inven. 
lor.] 

1!), ,By A.'ll APPLICANT FO •• A REISSUE (INVENTOR), 

STATE o•• I., County of K., 88 : 

A. B., tho nbove.namod petitioner, being duly sworn [or, affirmed], deposes and 
says that he verily believes that his aforesnid letters patent nrc inoperative [or, invalid, 
w, both] by reason of n defective [or, insufficient] specification [or both, or by reason of 
the patentee claiming as his own invention or discovery moro than he hud n right to 
clnim as new], and that the error arose by inadvertence [or accident or, mistake], 
without any fraudulent or deceptive intent; that be is the sole owner of enid letters 
patent; [or, that E. F. is the sole owner of said letters patent, and that this npplica· 
tion is made on the behalf and with the consent of •• ;,J E. F.;] and that he verily 
believes himself to be the first and original inventor of the ir.1provement set forth and 
claimed In this amended speciJicatton, and doe& not bellev.& •.bat the Sf!IDC was ever 
before known or used. 

4. B. 
• • 

Sworn to and subscribed before me this 26th day of July, 1869. 
C. D., 

[ 1'itle of office.] 

20. BY AN APPLICANT FOR A REISSUE (ASSIGNEE). 

(To be used only when the inventor is dead ot• in cnses of patents issued nnd , 
assigned prior to July 8, 1870.) J 1 

STATE OF I., County of I{., ss: 
• • •• 
' ' . 

A. B. and C. D., the above.nnmcd petitioners, being duly sworn [or affirmedj, 
depose nnd sny that they verily believe that the nforesaid letters patent granted to E. 
f'. nrc [here follow.~ form 19, mutatis mutandis]; that the entire title to said letters· 
patent is vested in them; nnd that they v~rily lwlicve the suit! K lo'. to be the first 
and originnl in;entor of the invention set forth ami clanncd in tho foregoing amended 
specification; nnd that the said E. }', is now deceased. 

Sworn to and subscribed befor!' me this 14th day of November, 1869. 
A. B., 

l Title of f{lfice.] 

A. B. 
C. D. 

21. SUPI'LEliENTAL OATUS TO ACCOl!PANY A N•:w OR AN ENLARGED CLAIM'. 

STATF. Ol' I., C01111l!l of](.&., : 
A. II., whose upplkation for lcttm·s patent for an improvomcnt in seed.drills (Serial 

Number 4:i!!6, was filed in tht:' Unite•! States pnt~nt ollice on or 11bout the !lith day 
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of March, 1869, baing duly sworn [or, nffirmod], deposes nnd snys thnt he verily 
t.clcvc~ himself to be the original nn1l first inventor of the Improvement ns described 
nnd cluimed in the foregoing amendment, in addition to that which wns embraced in 
the claims originally made, nml tl111t he docs not know null does not hclic\'O thut the 
sumo wns ever before known or usell, nnd that the matter sought to bo iusc1·ted 
formed 11 part of his original invention nt the dntc of filing 8aid npplicntion. 

A. B. 
Sworn to and subscribed before me this 11th day of July, 1870. 

C. D., 
[ O.(Jicial title.] 

22. 0ATU AS TO THE I.OSS OF LETTERS l'ATENT, 

STA'fE OF I., County of J{., s.~: 
A. B., of Hnill county, being duly sworn [or, affirmeu], !loth depose nnd say that 

tlw letters patent No. 1:!,213, grunted to him, ami bearing dnte on tho Oth day of 
January, A. D. 1805, have been either lost or destroyed; that ho hns mude diligent 
seurch for the snitl letters putout in ull places where the same would probably be 
founu, if existing, and thnt he has not been nble to fintl them. 

A. B. 
Subscribed nnd sworn to before me this 6th dny of October, 1868. 

C. D., 
[Official title.] 

28. Qun OF ADMINISTRATOR AS TO TRE loOSS 0.' UTTEIIS I'ATI\NT, 
• 

• 

STATE OF I., Cmmi!t ofll., s.~: 
A. B., of suid county, ocing duly sworn, doth depose n111! sny thnt he is uuminis. 

trator of the cstnte of E. F., del·eased, lute of L., in saiu county; that th~:lettcrs pat
ent No. 12,2191 granted to said E. P., uml bearing dat•J of the 9th uay of January, A. 
D. 1855, have been lost or Jestroyell, ns he \'erily bcJic,·es; that he has IU111le diligent 
search for the sniJ letters patent in ull places where the ~ume would probably be 
found, if existing, and especiull,v among the papers of the decedent, null thut he has 
not been nblo to find enid letters patent. 

A. B., 
.Admiui.<~·alor, d:c. 

Subscribed und sworn to before me this lith dny of October, 1St;s, 
c. n., 

( (~t/i<'ialtitle,] 

24. POWER OF ATTORNEY AFTER API'I.IC.\110:-i FIU:o. 

If the power of attorney be given ut nny time other than that of making npplicn· 
tion for letters patent, it will be in substuutially the following fonu: 
7h f!te Commi.~.<iouer of Pt~lcnls: 

• 
The umlerHigncd ha\·ing, on or about the 20th dny of ,July, 185\}, mnue npplicntion 

for letters patent for nn improvement '·: hursc-powers (Serial Number \182), hereby 
appointH C. D., of L., in the county of ~[., nnd State of K., his attorney, with full 
power of substitution nnu revocation, to prosecute snid npplicntion, to make 11ltcrations 
n111l amendments therein, to receive the patent, und to trunsnct ull busiues~ in tho 
patent-office connected therewith. 

Signed ut L., in the county of M., Stnte of N., this 6th dny of June, 1879. 
A. B. 
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21S. REVOCATION OF POWER OF .ATTORNEY. 

To il1e Commissioner of l'atenu: . 
The undct·signed.having, on or about tho 26th duy of December, 186'1, appointed 

C. D., of L., in the county of lii., nnd State of N., his attorney to prosecute an upplica. 
tion for letters patent, which npplkation wns .filed on or about the 1st duy of June, 
1808, for an improvement in tho running gear of wagons (Serial Number 870), hereby 
revol•cs the power of attorney then given, 

Signed at L., in the county of M., nnd State of N., this 21st day of July, 1869. 
A. B. 

26. AMENDMENT,* 

To tl1e Commissioner of Patmu.: 
In the mutter of my application for letters patent for nn improvement in sewing 

machines, filed May l, 1870 (Serial Number 040), I hereby amend my specilieation as 
.follows: 

By strildng out a11 between the 6th and 20th lines, inclusive, of page 3 ; 
By inserting tho words connected witlt after tho word " nnd" in tho 1st line of tho 

2d claim ; and 
By striking out the 3d elnim, nnd substituting ther~Jfor the following: 
"3. The combinution, with the driving shaft, the needle-bar, nnd mcclnmism for 

reciprocating the same, of the shuttle-carrier, the slmttle.lcvcr, und n cam curried by 
the dt·h·ing-shuft, whereby the proper reciprocuting movement is imparted to the shut. 
tic-carrier, und the needle-bar is caused to opernto in unison therewith, substantially 
as dcscl'ibed.'' 

Signed at L., in the county of M., and Stnte of N. 
• .A. B., 

By S. Z., 
His .Attorrte!J in .Jt'act. 

DISCLAUIERS. • 

27. DISCLAIMER AF'TER PATENT. 

To the Commis.~ioncr of Patents: 
,Xout· petitioner, A. ll., a citizen of the United States, residing at L., in the county 

of N., :uul State of N. [or, subject, &e.], l'cprc~cnts thnt in the matter of u ccrtam 
improvement in pt·inting-prcs~c~, for which letters patent of the Unite•! Stutes No. 
'Tu,ruo were gmntctl to V. D., on the 12th day of June, 1879, here is Lhere state the 
exact interest of the di~claimnnt; if nH~iguce, set out fiber nnd page where n~~ign· 
mont i:; l'ccordcd], and that he has reason to helicve that, tln·ottgh huulvcrtcncc 
lacci!lcnt or mistake], the specification and claims of said lctter8 patent ure too broad, 
indudi1:g that of which said patentee was not the lir~t invcn!ol', Yout· pctitiom•r 
thcrcfon•, hereby enters hi~ disclaimet· to thnt part of the claim in suit! spccilicntion 
which is in the following words, to wit: 

"I ulso claim the sleeves A ll, having each n friction-cam, C, nnd connected, 

* In the preparation of nil umend· 
ments a separate paragraph should be de· 
voted to each distinct emsure or inset·· 

tion, in order to uid the office in making 
the entry of the amendment into the cnse 
to which it pertains. 
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respectively, by means of chains or chords K L and M: N, with an oscillBtorylever, to 
operate substantially as herein shown and described." 

A. B. 
Witness: • 

C. D. 

28. DISCLAIMER DURING INTERFERENCE. 
• 

Interfei'CTICII. 
A. B. 

v. Before the examiner of interferences. 

C. D. 
Subject-matter: Sewing machines. 

To the Commissioner of Patents: · 
Sm: Jn tho matter of the interference above noted, under the provisions of and 

for the purpo~e ~ct forth in Hnlc 104, I disclaim [set forth the matter ns given in 
declaration of interference], nP I um not the first inventor thereof, nml I herewith truns
mit 1111 amcmlment to my npplicr.tion (Serial Number I li56), for the purpose of having 
the above di~claimcr cmbodicc.las part of my specification. 

Signcc.l nt L., in the county of N, and State of N., this 11ith d11y ol June, 18'1!1. 

Witnesses: 
E. F. 
G. H. 

APPEALS. 

20, FRml A PRiliCIPAL EXAMINER TO TilE EXAMINERS·IN•ClllEF, 

To tlte Commi.•-'lioncr of l'atent., : 

A. B. . 

Sm: I hereby appeal to the examiners-in-chief from the decision of tho principal 
examiner in the matter of my application for letters p11tent for nn improvement in 
wagon-brakes, filed Jamuu·y 10, 1860, winch on the 20th day of July, 18u9, wus 
rejected the second time. The following nrc tl1c points of the <::ecision on which the 
U!Jpeal is taken : [ lle1·e follows a atatemcnt of t!tc points 011 wlticlt tltc appeal is taken, 
as p1"011idcd in R~tle 128.] 

[Place and date nf signiuo.] 

30. FROM A I'RINCII' AL EXAMINER TO TilE COYMISSIONER, 

To tlte Commissioner of l'atents: 

A. B. 

SIR: I hereby nppenl to you in person from tho decision of the principal examiner, 
ronde April '1, 1879, in the cnsc of my npplicntion for letters patent for nn improve
ment in harvesters, filed January 10, 1879, wherein he refused to consider the case 
upon its merits until certain allegec.l inaccuracies of expression in the specification 
should be corrected. Tho following nrc tho points of the decision on which the appeal 
is taken : [ 1/cre .follow points on wltich appeal is tal•cn.] 

[Place and date ofsignino.] 

31. Jo'ROll TilE EXAMINERS·IN·CRIEF TO TilE COMYISSIONER, 

To the Commis~ioner of l'atmzls: 

A. B. 

SIR: I hereby nppcul to you in person from the decisions of the examiner-in-chief 
made April '1, 187!1, il• the interference between my application for letters patent for 

• 

• 
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improvement in scwing·mnehincs and the letters patent of A. B., in which priority of 
invention woo awarded to said A. n. The following nrc assigned for reasons of, 
appeal : [Here should follow an explicit statement of the alleged errors in tho decillion 
of tltc czaminers-in-cMej.] 

C. D. 

32. FROM TUE EL\:I!INER IN CDARGE OF INTERFERENCES TO TUE EXAHINERS·IN·CUIEF, 

1'o lite Commisaio11er of Patenu: 
Sm: I hereby nppeul to the exnminers-in·chicf from the decision of the exnmlner 

of inferences in the matter of tho interference b11tween my application for letters patent 
for improv!'mcnt in sewing machines nnd the letters patent of A. D., in which priority 
of invention was nwnrded to said A. H. 'fhe following are assigned fm• reasons of 
appenl: [Ilcrt sltoultlfollow an explicit statement of the allegctl errors in tlwde<"ision of 
tltu examiner of interfermces.] 

C. D. 

33, FROll TUE EXA:I!INERS·IN·CUIEF TO TDE COli.UISSIONER. 

To the Commis.Yioncl' of Patmts: 
Sm : We hereby appeal to tho commissioner in person from t}le decision of the 

examiners-in-chief in the matter of our application for tho reissue of letters patent for 
an improvement in cotton-presses, granted to A. H., Muy 18, 1866. The folloiVing 
are assigned for reasons of appeal: [/Jere follow tlte reasons as in Fol'm 31.] 

C. D. 
E. F. 

34. FRO:!! TUE COliMISSIONER TO TU& SUPREliE COURT OF TOE DISTRICT OF COLU:I!DIA. 

WABUIIS'GTON, D. C., July 20, 18'11. 
To tlw Supreme Court of the District of Columbia, in bane: 

The petition of A. B., of L., in the county of M., and State of N., respectfully show
cth : Thnt he hns hw-etofore invented a new and useful improvement in velocipedes; 
thnt on or about the 1st day of Ma~·, 18'10, he applied to the ratent-oflice of the Uni
ted Stutes for a patent for the same [or, for llte reissue of a patent gra11ted tlterefol' 
under date of June 10, 1862], nnd complied with the requirements of the savernl nets 
of congress, and with the rules of the patent-ollice prescribed in such cases; that his 
said application was rejected hy the commissioner of patents, on appeal to him, on or 
about June 20, 1871 ; that he hns filed in said office due notice to the commissioner of 
patents of this his appeal, accompanied with the reasons of nppeal ; and that the 
commissioner has furnished him with complete cories of nil the original papers and 
evidence in the case, all of which, together with a copy of the reasons of appeal, 
accompany tbis petition, am! are to be taken ns a part hereof. 

And tho said A. D. prays that his said appe!!l ml'ly be heard and determined by 
your honorable court at such early time ns may be appointed for that purpose; and 
thii.t tln: wmmisRioner of patents may be duly notified of the same, and directed in 
what manner to give notice thereof to the parties iJJterested. 

A.. B. 

To the Oommis.1ioner of Patmts : 
A. B., of L., in the county of M., and State of N., hereby gives notice that he has 

appealed hom your deci~ion, r<'ndcrcd on or about the 20th day of June, 1871, reject
ing his application for a patent [or, for a rei~sue of a paleut gt·auted lu !tim Juue 10, 

• 
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1862], for an improvement in velocipedes; and of this you are respectfully requested 
to take notice. 

And the said A. B. assigns tho following reason for appealing from the said decis. 
ion of the commissioner of patents, viz: 

[Here follow reasons, u•hicl1 slwuld be full and explicit, and cumtitute a brief of th~ 
appcllant'8 a1'9UIIIC11t.] 

A. B. 
t·s. 

C. D. 

35. PnELJ:IIINARY STATE.YENl'. 

Interference in thoU. S. patent-office. 
I>rcliminary statement of A. B. 

A. B. 

A. B., of L., in the county of M., and Stnte of N., being duly sworn, doth depose 
nnd sny that he is n party to the interference declared by the conunissiuner of patents 
June :J, 1879, between A. B.'s upplication for letters putent, filed .\lay 61 1879,und 
the patent of C. D., grunted April 20, 1879, for a twine-machine; that he conceh·ed 
the invention set forth in the deelurntion of interference, on Ol' about the 1st of June, 
1877; that during the said month he made drnwings of the in,·eutiou und explained it 
to others; that he made a model showing the invention on or about July 20, 1877; 
that he embodied it in a full-sized machine, which wus completed on or nbout August 
IIi, 1877; that on the 21st day of the lust-named mouth ho successfully opernted the 
said machine at his shop in the town of L., county of M., and State of N., and that he 

• • 

has since continued to use the same machine, and has also manufactured others for 
use and sale. · 

. ' • • 
A. B. 

Subscribed and sworn to before me this lOth day of April, 1879. 
· · E.F~ 

• ·· · [Official title.] 

86. RULES 01!' l'HE SUPREME COURT IN APPEALS FROM TilE COM:IIISSIONER OF l'ATESTB1 ADOP· 

TED N OH:MIIEII 30, 18'70. 

1. 'rhe appellant's petition shall be addressed to the court, and slmll he substan
tially as follows : 

" 'l'o tlte Supreme Court of tl1e Diatrict of Columbia, ill bane, 187-. 
" The petition of , a citizen of , in the [State, Territory 

district] of 1 respectfully shows us follows: 
" (I.) About the day of , 18 , I invented [describe tile subject of the 

duiretl pateut in the identical words of tile application. to tlw pateut-o.ffice.] 
"(5.) On the day of , 18-, in the maune1· prescribed by law, I 

presented my application to the patent-office, pmying that a patent he issued to me 
for said invention. . 

"(3.) Such proceedings were bud in said office, upon said application, that on the 
day of , 18 , it was rejected by the commissioner of patents. • 

"(4.) I thereupon appealed to this coUl·t, and gave notice thereof to the commis
sioner, nnd filed in his office the following reasons for said appeal : 

"(li.) The commissioner of patents hns furnished me a complete copy of all the 
proceedings in his office upon my enid application, which copy bus been filed here
with, and is to be taken ns part hereof. 
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" (6.) And thereupon I prny that tho court do revise and reverse said decision, to 
the end that justice may bo done in the premises. 

" ------,." 
2. This petition sh11ll be filed in the clerk's office of this court ; and as soon as the 

petitioner hns made the deposit required by law 'at the commencement of suits in this 
court, or said deposit has been di8penscd with, the clerk shall enter the ease in a 
docket to be provided by him for the purpose, and in which a brief of snid filing and 
of all subsequent pt·oceedings in the case 8lmll be entered ns nnd when they succes
sively occur, down to nut! including the finul decision. 

3. The clerk shall pt·ovitlo a minute-book of his office, in which be shall record 
every order, rule, judgment, or decree of the court in each case, in the order of time 
in which said proceedings occur; nnd of this book tb~re s!tnll be two n!phnbetical 
indcxe~, one showing the nnme of the party applying for the patent, nnd the other 
designating the invention by its subject-matter or nume. 

4. The cnses in the docket of causes shall be successively numbered from No. 1 
onward, and cach·caHe sbtLII nlso be designated by the number assigned to it on the 
records of the patent-office. 

G. This docket shall bo culled for tlJC trial of the cr.ses thereon on tho first dny 
of each Mession of this court in generul term, provided the petition has bceu filed ten 
days before the comruencemcnt of the term. 

6. The opinions of the court, when wt·itten, shall be kept by tl1e clerk, in the 
order of their delivery nt11l in 11 temporary book-file, indexed ; und when so many have 
been delivered as willmuke a volume of convenient size, )JC shall cause them to be 
bound. 

7. The clerk shull fumish to nny npplicant a copy of nny pnpcr in any of said 
appeals on payment of the lawfal fees. 

8. lleal'ings of said appeals shnll be subject to the rules of the court provided for 
other causes therein. 

9. When tho testimony of the commissioner, or of nny examiner, touching the 
priuciples uf im·cution in question, shall bo deemed necessary, it shall he taken orally 
in open court, unless othenvise ordered by the court. And, in such cnsc, the court 
may ortlct• it to be ret.luccd to writing, and filed or entered on its minutes, ii it think 
propt•r, 

10. The final jmlgment or order of the court sllllll not recite nny of tho facts made 
to up pear in the cu~c. hut Rhnll be to the following effect: 

"This appeal ha,·ing bcl'n hc:u·d upon the rccortl from the patent office [cttld and 
upun the tcstinwuy oi the cummissiouer of patents [or, of oue of the examiners] 
[tuuehing the pl'incipl"s of the ilmmtion], nnd having bcena•·gucd by [coun8cl for] 
the petitioner nntl [fo•·J the commi~sionct•: 

"It i~ thereupon ordered und otdjudgetl thut the [petition bo di~missed] [or, com
mi~sioner do issue to the petitioner u putout] [us pmyed], [granting tho petitionet• (so 
awl so)]. · 

"And that the clerk of this court transmit to the commissione1· of patents a copy 
of this decree duly authenticated." 

• 
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.ASSIGNMENTS. • 

I • 

8'1. OF AN ENTII\E INTEREST IN AN IN'\"ENTIUN DEFORE TilE ISSUE 011' LETTERS PATENT, 

Whereas I, A. B., of L., county of M., State of N., have invented a certain new 
nud useful improvement in harvesters [giving title of the same), for which I am about 
to malw upplicution for letters patent of the United States; and whereas G. D., of R., 
co"nty of S., State of N., is desirious of ncquil·ing au interest in said invention, and 
in the letters patent to be obtained therefor : 

Now, therefore, to nil whom it may coccern, be it known that, for nod in consider
ation of the sum of five thousand dollars to me in hand paid, the receipt of which is 
hereby acknowledged, I, tho said A. B., have sold, assigned, uud transferred, and by 
these presents do sell, assign, nod transfer unto the said G. D., the fullnnd exclusive 

1·ight to the snid invention, ns fully set forth and described in the specification pre
pared nnd executed by me on the dny of , 188 , preparatory to obtaining 
)etters patent of tho United States therefor; and I do hereby authorize nnd request 
the Commissioner of Patents to issue the snid letters patent to tho said G. D., as tho 
11,,.jgnce of my entire right, title, nnd interest in and to tho same, for tho sole use and 
behoof of the said G. D. nnd his legal J'epresentatives. 

In testimony whereof I hnve hereunto set my hand and affixed my seal this 4th 
day of Muy, A. D. 1879. 

In presence of-
0. P. 
S. T. 

38, OF TilE ENTIRE INTEREST IN LETTERS PATENT. 

A. B. (SEAL.] 

Whereas I, A. B., of 1., county of M., Stnte of N., did obtnin letters patent of tho 
United l:itntes for nn improvement in cur-wheels, which letters patent nrc numbered 
911,000, nud IJear dnte the lith dny of June, in the year one thousand eight hundred 
nnd sixty.niue, nnd whereus I nm now the sole owner of· said patent nnd of nil rights 
under the snme; and w:JCrens E. P., of R., county of S., State of N., is desirous of 
nC<JUiring the entire intere~t in the snme: 

Now, therefore, to all whom it mny concern, be it known that, for nnd in consider
ntion of the sum of fh·e thousand dollar~ to me in hnnd pnid, the receipt of which is 
hc1·ehy acknowledged, I, the snid C. D., have sold, assigned, nnd tmnsferred, nnd by 
these presents du sell, nssi~n, and transfer unto the snid E. I~., the whole right, titlt•, 
and interest in und to the suid improvement in cnJ·-whcel~, nnd in nml to the letters 
patent thl'J'efor uforcsuid; the same to he hel<luml enjoyed by the sai<l E. 1<'., for !Jig 
own use und IJdaoof, nU<I for the use nml behoof of his legul J'epresentuth·es, to the 
full ewl of the term for which sui<! leltel'H patent are or mny be granted.[ thus includ
ing extention], ns fully mul entirely us the snmc would huvc been hdd nml enjoyed 
IJy me lllld this assignment nnd sale not been ronde. 

In testilllDIIY whereof I have hereunto set my hnnd nnd nflixed my sen! nt L., in 
the county of M., and Stntc of N., this 2oth duy of July, A. D. 1878. 

In presence o£
N. P. 
0. T. 

A. B. [SEAL.] 
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39. OF AN UNDIVIDED INTEREST IN LETTERS PATENT. 

Whereas I, A. B., of L., county of M., State of N., did obtain letters patent of the 
United States for 1111 improvement in hay.rnkcs, which letters p11tent arc numbered 
89,920, and bear date the 3rd d11y of August, in the year one thousand eight hun. 
drcd und sixty; 1111d whercus C. D., of H., county of S., Stute of N., is desirous of 
acquiring un interest in the sumc: 

Now, therefore, to ull whom it muy concern, bu it known thut, for nnd in consider· 
ntion of the sum of five hundred dollars to me in hunt! p11id, the receipt of which is 
hereby ucknowledged, I, the suid A. B., have sold, assigned, 11nd tl'llnsferred, null by 
these presents do sell, assign, and transfer unto tho said D. E., the undivided onc-h11If 
pnrt of the whole right, title, 11nd interest in und to the said invention, and in 1111d to 
the letters patent therefor aforesaid; the suid undivided onc·lllllf part to be held und 
enjoyed by the said C. D., for his own usc and behoof, and for the use and behoof of 
his legal representatives, to the full end of the term for which said letters pntcnt uro 
or may be granted [thus including extension], us fully and entirely us the sumc would 
huve heen held und eujoyed by me hnd this assignment nnd sulc not been made. 

Iu testimony whereof I have hereunto set my lumd nnd 11ffixed my seul ut L., in 
the county of ::II., 11nd Stute of N., this 7th day of June, A. D. 1862. 

A. B. [SEAL.] 
In the presence of

N. P. 
0. T. 

40. TERRITORIAL INTEI\EST AFrJo:R GRANT OF P..I.TENT. 

Where11s I, A. B., of L., county of M., State of N., did obtain letters patent of the 
United St11tes for improvement in grnin.binde~·~, which letters patent uro numbered 
87,1i64 and bear dutc tho Stli d11y of June, in the year one thougand eight hunured 
and sixty; and whereus I urn now. the sole owner of the s11iJ p11teut 11nd of all rights 

' ' 

under the sume in the below.rccited territory; uuu whereas C. D., of R., county of S., 
St11te of N., is desirous ~f acquiring an interest in the sume: 

Now, therefore, to nil whom it m11y conceru, be it known thnt, for nnd in consider· 
ntion of the sum of five thousand dolhll's to me in hnnd paid, the receipt of which i~ 
hereby Reknowledgcd, I, the s11id A. B., have sold, assigned 11nd tt·unbfet'l'Cll, und by 
these prc~-cnts Jo sell, assign, nnd tmnsfer, unto the said (), D., nil the right, title, and 
interest in and to the said invention, us secured to me by s10id letters p11tent, for, to, 
und in the State of N., 11nu for, to, or in no other place ur placeR; the 1m me to be held 
and enjoyed by tho said C. D. within nnd throughout the nhoi'C·Spccificd tet·ritory, but 
not c),;ewhere, for his own nso nnd Lchoof, and for the usc uml bl'lwof of his lcga) 
repre~cntatives, to the full cud of the term fot· which ~aid lcttct·~ patent nrc or may 
Le gmntcd (thus including extension), liS fully uml cntil·cly ~~~ the same would h:n·c 
been IJCid und enjoyed by me had thi~ 11~signmcnt nn<i sale not hccn mnde. 

In testimony whereof I have hereunto set my hand nnd nnixed my scul at 1., in 
the county of M., and Stnte of N., this 3rd day of May, A. D. 18(il. 

A. B. [SEAL.] 

In the presence of
S. T. 
R. D. 
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41. LlCESSE-SIIOP·RIGilT. 
• 

In consideration of the sum of fifty dollars, to be paid bv the firm of s; J. & Co., 
of r.., iu the county of M., State of N., I do hereby license and empower the said S. 
J. & Co. to tnanufacture in said L. [or other place agreed upcn] the improvement in 
cotton-~eed planters, for which letters patent of the United States No. 71,846 were 
gnmtcd to me, No1·ember 13, 1868, and to sell the machines so manufactured through
out the United states, to the full end of the term for which said letters-patent nrc 

granted. 
Signed at L., in the county of M., and State of N'., this 22d day of April, 1860. 

A. n. 

42. LtCESSE-SOT EXCLUSlYE-WITII ROYALTY. 

This agreement, made this 12th day of September, 1868, between A. D., of L., in 
the county of M., nnd State of N., p11rty of the first part, nud C. D. & Co., of 0., in 
the county of Jt., and State of S., party of the second part, witnesseth, that whereas 
letters patent of the United States No, 67,540, for nn improvement in horse-rakes were 
g1·:mtcd to the party of the first part, dntcd October 4, 18&7; nnd whereas the pnrty 
of the Hccond pnrt is desirous of mannfncturing horse-mkcs, containing suid patented 
improl'cmcnt: Now, therefore the have agreed as follows: 

• 

I. The party of the first part hereby licenses and empowers the party of the second 
part to manufncturc, subject to the condition~ hereinafter named, at their factory ill 
0., nnd in no other place or places, to the end of the tertii for which said letters p11tent 
were granted, horse-rultes containing the the patented improvements, and to sell the 
sume within the United States. 

II. 'l'hc p11rty of the second part agrees to make full nnd true returns to the party 
of the first part, under outh, upon the first days of July and Jnnunry in each year, of 
all ho•·sc-rnkes containing the patented improvements manufactured by them. 

III. The pnrty of the second part ngrces to pay to the party of the first part five 
dollars ns a Jicense.fec upon every horse-rack manufactmed hy said party of the 5ecoml 
part containing the patented impro1·ements; provided, that if the said fee be paid upon 
the days provided herein for semi-amnml returns, or within ten days thereafter, n di~_ 
count of fifty per cent. shall be mttde from said fcc for pi'Ornpt pay1nent. 

IV. Upon a fnilure of the party of the second part to make returns or to make 
p~yment of Jiccnse-fccs, as herein provided, for thirty Jays after the days herein named, 
the party of the first part may terminate this license by serving n written notice upon 
the party of the second part ; but the party of the second part shall not thereby be 
tlischnrged from nny liability to the party of the first part for any license-fees due at 
~he time of the service of said notice. • 

In witness whereof the parties above named ha1·e hereunto set their hands tho day 
and year first above written, at L., in the county of M., and l:itnte of N. 

A. n. 
C. D.&. CO. 

EXTE~SIOXS. 

Forms numbered 43 to 48 inclusil'e arc omitted because they rclnlc to proceedings 
to oLtuiu ex~cnsions, only. 

II.-33 

• 

• 
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• 

DEPOSITIONS. 

49. NoncE m· TAKlliO n:srn!O:>Y. 
• •• • llosTOll, MASs., March 20, 1869 • 

• • 
• 

In the mutter of tho interference between the application of A. D. for a paper-collar 
much inc, and .the patent No. 26,038, granted December 111,1868, to .C. D., now pond· 
ing be foro tho commis~ioncr of patents. 
~lit: You m·e hea·cby notilietl thut on Wetlne~day, Murch 31, 1869, at the office of 

R 1•'., esq., No. 30 Court sll'l>ct, llo~ton, l\l!lss., nt nine o'clock in the forenoon, I shall 
proceed to tuko tho testimony of G. II., J. K., and L. ·M., all of B., liS witnesses in 
III\' hohulf. • • 

The examination will continue from duy to d11y until completed. You are invited 
to attend und CI'OSS·exuminc. 

A. 11., 

[Place nnd date of signing.] 
By It. S., !tis .d.ttorney, 

Proof of BCl"'Jh-e. 
f1'.1TE m· M., Cotmi!J of ~v., s~: 

Persmllllly uppcurcd before me, a justice of the peace [or other officer], the above. 
named A. B., who, being tluly ~wom, deposes und eays thut he sen·ed tho above 
nuticoupon 0. 1'., the nttm·ney of the said C. D., nt one o'clock p. m. of the 30th day 

·or Murch, 186!1, hy louving u copy at his onice in It., in the county of S., aud Stateof 
N., in clmrgo of hi~ pa1 tnor, n. ~. 

.-\. n. 
Sworn to nml snbRca·abod be£o1·e me at L., in the county of M. ami Stnte of N., this 

31st ilny of lJIII'ch, }869, 
E. }'., 

[Official title.] 
[ SaJ-vicc ma,J! he ackuowledyeJ b!J tl1e parf!J 11pw1 ~t•lwm it i& mflde, 111 follows: 
Service of the above notice acknowledged this 80th duy of :March, 18tlll. 

C. D., 
By E. }'., !tis .Alfol'IIC!J.] 

60. }'OIUI m• DEI'OSITIOll, 

• 

Before the comrui~sioner of parent8, in the mntter of the intcl'fercnco bctwepn the 
opplicution ot A. B. for a pnpcr-collur machim' and lottea·s patent No. 8(;,0381 

grnnted December IIi, 1868, to C. D. 
Depositions of witness~s examined on behalf of A. D., pnrsunnt to the annexed notice', 

at the onice of E. I''., No. 30 Court street, Boston, Mnss., on Wednesday, March 31, 
1869. PresPut, ~. T., esq., on behalf of A. B., antl V. W., esq., on behalf of V. D. 
G. II., being duly swol'll [or, nllirmed), !loth depose und sny, in ans\ver to inter. 

rogntories proposed to him by S. 1'., esq., counsel for A. II., us follows, to wit: 
Question 1. What is yolll' name, uge, rcsitlcncc, nnd occupation? 
Answer 1. My name is G. II.; I um foa·ty-thrce years of age; I nm n mnnufnc. 

tnrcr of paper collnrs, and resiilo at C., in the Stnte or M. 
Question 2, &c. . • • • . • • • 

. Ami in answer to cross-intcnogatories proposed to bim by V. W., esq., counsc! 
for C. D., he snith: 

• 



Cross-question 1. 
Answer 1. • 

• 

.FORMS. 

How long lun·e you known .A. ll.? 

• • • • 
• . . ' 

• 

li 1. CERTIFICATE 0.' OFFICER • 

(To follow deposition.) 

Sun: o•· :ll., Co111tl!! of N., s.~: 

• 

615 

• • • • 
· G. II • 

J, A. n., n notnt·y public within and ·for the county of M., and Statu of N. [or 
other ol!icct•, us thu case may be], do hereby certify that. the foregoing deposition of 
(), ll. wns [or, depositionH of C. D., K P., &c., were] taken on IJchulf of G. II., in 
put·suuuccof the notice.hereto.anncxcd, before me at , in thc city [or, town, &c.] 
of K., iu said county, on the tiny [or duy6] of August, 1879; that said witness [or, 
each of said wittJCsst•,;] washy me duly sworn bcfore the cotmnenccmcnt. of his tcsti· 
mon)'; thnt tho testimony of said witness [or, of each of said witnesses] was written 
out by myself Lor, by 0. P. in my presence]; that the opposing iJilrty, X. Y., wns 
present [or, nb~tmt] during the tukiug said testimony; that said testimony was taken 
at , ntnl wus commenced nt 9 o'clock a.m. on the 21st of .August, 1879, was con
tinued pursuunt t? adjournment on the 22d, 23d [&c.], and wus concluded on the 
28th of snit! month ; that I am not comtcctcd by blood or marriage with either of 
said parties, nor interested directly or indirectly in the matter in eontrovet·sy. 

I!t testimony whereof I have hereunto set my hand and affixed my seal of office, at 
--, in said county, thiH 1st dtty of September, 1879. 

B. T., 
[Official title.] 

'l'lte mayistl'ate will tltewaJPmd to tlte clepo.~ition tlw noti~e under whic!t it was 
taken, aml will seal up tlte tc.1timony, aml di1·ect it to tlte C01117lli&!ionel' of patents, plac
ingt~pon tlte wvelope a cert(/icatc, i11 substance a.~ follows: 

I hereby certify that the within deposition of G. H. [if tlte pat•kage co1tfains more 
tlwn one deposition give all lite 11ame.1], relating to the matter of interference between 
.A. B. and C. D., wus taken, scaled up, and addressed to the commissioner of patents 
by me this 2!ith day of April, A, D. 18!i9. 

• 

' ' 

• 

• 

• 

' 

E. F., 
[Official title.] 

' 

' • 

• 
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URUGUAY. 

Law of Industrial Patents, November 13. 1885. * 
0 

Cll.APTER I. 

GE~ERAL PROVISIONS. 

ARTICLE 1. Authorizes the Executive Power to issue patents 
with exclusive rights for inventions, or improvements upon inven· 
tions. 

AnT. 2. It has the same power with respect to the persons who, 
having taken out a patent in a f01oeign country, solicit a privilege to 
carry on the industry in the country, provideu the application be 
made within the first year of the original patent and the applicant 
be either the inventor him~:~elf, his attorney, or lessee of the 
patent. 

ART. 3. New discoveries or inventions of any description entitle 
1 he authors thereof to the exclusive right of working the same for 
the period and under the conditions expressed in this Law. 

ART. 4. The following arc considered discoveries or new inven
tions: New products of industry, new methods or means and new 
application of known methods or means for the attainment of a 
rmmlt or industrial product. 

AnT. 5. Pat<mt rights will not be gmntcd for financial schemes 
1li~eo\ocries or .nventions well known in the country or abroad, ·in 
written works, or printed veriodicals, which arfl pur!.'ly theoretic 
ati,l which do not r;how practically their proper applit•ation, chemi
cal compositions, anu such as be contrary to the lawt! of morality 
ILIHI the republic. 

AnT. 6. The Government docs not guarantee either the merit or 
the pt'iOJ·ity of discoveri(•s or innntions. 

AttT. 7. Patents will be gmutcd for 3, 6 or!) yeatos accol'uing to 
the n·quest of the applicant. 

Ar:To 8. Upon l•ach patent an annuity of $25 shall be paid whilst 
the }JI'lv il!.'ge lasts. 

AnT. 9. The payment of the annnit1es referred to shall be 
cffecteu in the Ctocdito Publico office within the th·st ten days of 

• There is 11 later decree which rcgulBtes only the gmnti11g of patents, the con· 
duct Of tbC p11tcnt·Offil.'e1 &c. 

• 
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each year, under penalty of loss or cancelmcnt of the privilege, 
aml the letters patent will not be issued until the first of these 
annuities be paid by the applicant or applicants for the patents • 

.AitT. 10. 'l'ho term of ten day::~ mentioned in tho preceding 
artkle having expired without the payment being effected, the 
Executive J>ower wi1l entertain, and in tmch case give preference to 
applications for privileges of the same nature which may bo pre
sauted hy other interested parties. 

AnT. 11. In all cases where a privilege is granted the Executive 
Power, previously informed by the council of public health upon 
privileges for unhealthy industries, shall designate a reasonable 
term within which to commence working the industry to which the 
1m tent refers. 

AltT. 12. Upon the commencement of working the industry 
within the term stipulated by the Executive Power, tho pat
entee in a 11etition to the patent-ofli{le shall give notice of the saia 
working stating the place where the work is carried on, which peti
tion ~hall bo annexed to the despatch and forwarded to tho head 
oflicc of public works antl the hoard of health for their report as to 
tlhl full obscrvanee of the terms of the privil{•gc. 

Arrr. 1a. In tho case of force majeure or uitlicultics ocourring 
which can pos~ibly jmtify dt•lay in the establishment of the 
in1lustry within the term designated by the Executive Power under 
article 11, the patentee shall be able to petition the Legislative 
Power for a prolongation of the term to commence working. 

'!'his petitior. for prolongation should be made at least three 
months before the termination of such term. 

CIIAP'l'ER II. 

PATENT-0FFIC,E. 

AnT. 14. The letters patent referred to in the preceding articles 
shall be inscribed npon tho stamped paper designated by the law 
and by the department of trade and commercial marks,,which from 
the promulgation of this law shall be styled "Oflice of Patents of 
Inventions, Trade and Commercial Marks." 

'fhc letters patent shall be sealed and signed by the ministro cle 
!/Obierno, whoso signatut·o shall be countersigned by the chief of the 
aboved-named office. 
. AnT. 15. The staff of tho office shall be composed of a. chief and 
a secretary with the salaries allowed by the budget. 

' 
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AnT. 10. No employe of this oflice may hav!', directly or in<li· 
rcctly, any· interest in the pl'ivill•ge::~ he may have to deal with, 
under lltmalty of immediate dismissal after the fact be proved, 

AuT. 17. Tho chief of the oftice is responsible to the govern
ment for all Jlapcrs and objects deposited which he shall preserve 
with tho greatest care and order. 

Ain'. 18. 'l'his oflice will be under the tlii'ectiou of the ministro 
de uubierno. 

CHAPTER III. 

FomL\J.ITIEs l'Oit Tim Coxci~sswx OI•' PATEXTS. 

Am. 1 !l. Any person wishing to ohtain a patent shall present a 
petition on paper, bearing a stamp of one dollar on each sheet, 
addressed to the ministro cle [fu' :erno, and hand it to the chief of 
the "patent and marks of fact. ries and commerce office" who 
will despatch it immediately llllOil its receipt so that it may be duly 
dealt with. 

Ou the said petition the last name(l oflice must note the day and 
hour at which it was presented. 

AnT. 20. A specification in duplicate must be attacl!Ctl to the 
petition giving a clear and suflicient description of the invention, 
together with samples, drawings, or models, according to the nature 
of the case, and also an oath declaring the invention to be the 
property of the applicant and asking for a patent securing his 
rights. 

'l'he samples, models, etc., presented with aml accompanying tho 
petition, must be substantial anu well made. 

AnT. 21. 'l'he JWtition shall simply ask for the privilege (patent) 
t;tating the term for which it is desired, and must not contain 
J'estrictious, conditions, or reserves; it must indicate the title under 
which tho inventor may designate it. and. describe the invention 
pt•ecisely, and must bo wr·itton in Spani~h with all corrections or 
erasures which may appear in the text being duly testified. 'l'he 
drawings accompanying it must be made in ink and according to 
tho metl'ic scale cstahlished in the republic. 

AnT. 22. Tho patent will be granted in the name of tlto nation 
and will be guaranteed Ly the decree granting it, which will bo 
accompanied by the specifications and dr:1.wings. 

AuT. 23. 'J'ho grant of the patent will not affect tho dispositions 
of article 35. 
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Ar.:r. 24. Every three months tho chief of the patent-office will 
send to tho Government a concise and detailed report upon patent~ 
issued, for publication. 

AnT. 25. IIo will also scull an annual report to tho general 
directory of statistics of the patents gmnted, the term of their dura
tion and the amount paiu by the patentees, 

AnT. 2G. Every two years the patent-office shall publish, in one: 
voltum', all tho despatches of patents gmnted with ucscriptions of 
same aml their rospocti vo drawings aml motlehJ. 

CIIAPTEH. IV . 

CERTII'ICATJ.:s oP Annrnox OI<' bn'ROYimExTs uPox lxYEXTIOxs. 

AnT. 27. Any one who may improve upon a }latcntod discovery 
or invention shall have the right to solicit an extra certificate which 
will in no case be granted for a longer periotl than tho romainuer of 
the term of tho original patent. 

'l'he extra certificate shall be issued on the stamped paper des
ignated by tho law, aml be signed and scaled by the ministro de 
!Jubicmo aml indorsed by the chief of the patent-office. 'l'ho stamp 
on this certificate is $100. 

AnT. 28. 'l'o obtain an extra certificate tho same formalities shall 
be observed as for a patent, excepting tho tax, of which only a 
thiru part of that corresponding to the patent shall be paitl when 
the applicant Lo tho original patentee and two thirds when he Lo a 
thirtl party. 

AuT. 2!!. 'Vhen the extra certificate is obtained by a third party. 
he shall not enjoy the entire exploration of tho invention without. 
paying a share to the 01·iginal inventor, the amount of which shall
be determined by two experts appointed by tho interested }lartics: 
nntl a thirtl in case of disagreement, taking into consideration the 
importance of the improvement antl that part still held by tho 0\'ig-: 
ina! invention. . 

ART. 30. '!'he original inventor shaH be able to rettliu the right 
to tho share (or royalty) decided upon in the previous article, or 
the adoption of the improvement in competition with the inventor 
of such improvement. , 

If he decide ll})On the latter course, an equal extra certificate 
with the same rights aml privileges will be granted to him with the 
inventor of the improvement. 
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AnT. 31. '!'he inventor of the improvement can in no case 
acquire tlJC right to carry out the original invention. 

Neither can the original inventor make use of the improvement 
except in the second ea~e provided for in the Jlreceding article. 

AnT. 32. If two or more persons solicit a patent at the same 
time for the same industry, or extra cet·tificate for the same 
improvement, none of the documents will be despatched unless the 
applicants make an agreement together beforehand. 

CHAPTER V. 

TnANSI?Jm OF PATE~ns. 

AnT. 33. Any one having obtainell a patent, or an extra certifi. 
cate, shall be able to tmnsfer his rights under tho conditions he 
may thiuk protlcr, but tlu: transference must be made public and 
the patent·oflice be advised previously, without which observance 
the transference to a third party will be of no value. 

AnT. 34. Comprised with the patent shall be included all rights 
concede1l to the patentee, aml they shall be transferred with it 
excepting when the deed of transfer contains a ::;pecial clause to the 
contrary. 

CHAPTER YI. 

NULLITY AND LAPSE 0),' P<l.l'EXTS. 

AnT. Ui. Patents or certificates acquire!'! in defiance of t]Jt} 
prescriptions in article 5 shll be null. Those shall also be null 
that are obtained by false witness or information, when the .:t·aw
ings or specifications be imperfect and incomplete, and when, being 
a foreign invention, its origin has been represented as of the country 
(Uruguay), in which case the defaulter shall be fined $500, or be 
sentenced to 6 months imprisonment. 

AnT. 36, Valid patents shall lapse when the working of the 
patented industr,!i' he not commenced within the term fixed and 
umh:r the conditions expressed in the lett.ers patent ; when the time 
for which it was granted iii lapsed ; if working be stopped for the 
space of a year, excepting cases of accident or force majeure, which 
e :rents must be proved by the intet·ested party with sufficient proofs 
within the term of one month, when, if such be not produced, the 
chief of tlJe patent-office shall tmblish in tho newspapers tho for· 
f'eiture of the patent. 

AttT. 37. If the coiHlitions prescribed by article 12 be not ful· 

• 
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aued by the patentee, the office of that branch of the service shall 

9au upon him to appear, by means of advertisements during one 
month, at the end of which time if ho does not }Jrcsent l1imself, the 
patent granted shall be declared lapsell, and the fact malle public 
as prescribed in the latter part of tho preceding article. 

Ar.T. 38. A suit for annulment can only be bt·ou"'ht bv the 
I:> • 

interested party before the civil comt. 
A1n. 3!!. For the pat.entetl discovery or invention to bP.come 

public property, a judicial declaration is not inllispensable; it is . 
sufficient that it has become null or forfeitell, that all be at liberty 
to explore the patented industry. 

ART. 40. In tho event of the proprietor of a patent, whieh has 
been forfeited or be3ome void, disputing the ft·ee exploration of 
the invention or industry to which it refers by law, suit or other 
means, any person can request the civil judge for a declaration 
proving its forfeiture or invalidity. 

An.T. 41. '1'!10 jullgment shall be summary, allowing the proofs 
of right, the patentee not being able to show proofs against the 
documents issued by tho patent-office, in support of his privilege. 
'l'he term for proof shall not exceed twenty days, and ten days 
after the term fot• proof tho judge shall pass judgment with costs 
against the loser of the suit. 

From this judgment there shall be an appeal to the Supreme 
Tribunal of Appeals, which may be sitting, which with previous 
report from the patent-office, shall definitely decide tho question 
without further proceeJings. 

ART. 42. A patent, once declared null or forfeited, tho judge 
who passed the sentence shall announce tho fact to the chief of the 
patent-office, who will immediately make it public. 

CHAPTER VII. 

!XFRIXGEME~Ts, THEm SuPPRESsiO::-< AND FINEs. 

ART. 43, The infringement of the patent right shall be deemed 
crime of counterfeiture, and punished with a fine of from $100 to 
$500, or by im1wisonment for from one to six months, tho loss of 
the objects counterfeited and indemnification of (lamages anl 
losses. 

ART. 44. Those who, knowing of the counterfeitnre, aid it by 
any means, shall suffer tho same penalties as those laid down in the 
IH"eceding artidl'· 

• 
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AnT. 45. The penalties imposed previously shall be doubled for 
him who renews conntcl'fcituro within five years after being first 
condemned. 

AnT. 46. Ilaving been a workman or employe of tl1e patentee, 
or having obtained knowledge of the invention by stealth or brib
ery, shall be considered aggravating circumstances. 

AttT. 47. 'l'hc suit for the application of penalties above-men· 
tionecl is private, auJ shall be heard before the criminal judge in 
office, and be accompanied by the letters patent, without which 
judgment will not be z)assed. 

AnT. 48. 'l'hc only oppositiCln to the suit are the proofs of nul
lity, forfeiture, participation in the patent, or the exclusive posses· 
Ilion thereof. 

AttT. 49. 'l'hc plaintiff can exact caution money f1·om tho 
defendant so as not to interrupt him in tho wor!,ing of the patent 
if the latter wishes to continue working. 

In default of the caution money, the 1)Iaintiff can ask for sus· 
pension of the working of the patent and embargo the effects con· 
stituting it, and, if required, sufficient caution money. 

AnT. 50. He shall be considered an infringer aml be subject to 
tlw penalties established for such, who, not being the l)atentec, and 
not enjoying the pl'ivileges of same, may raise a suit as if he were 
lwing deprived of same. 

CHAPTER VIII. 

FIX.AL DtSl'OSITIOXS. 

AnT. 51. 'fhc copies of the despatches of the patent, models, 
etc., shall be asked for in "'l'iting from the patent-office by their 
owners, or those who rt>present them, in person or by right, dming 
the term of the privill'ge, after which any 11erson may apply for 
them who may require them. 

AnT. 52. The ministro de gobierno will give order that they be 
• 

delivered on 2nJ·class stamped paper, at the cost of the applicant, 
who must pay in addition, as copy duty, two dollars per folio, and 
cost of plans, drawings, models, etc., as public works tax at tho 
request of the nzinistro de gobiemo. . 

AnT. 53. 'l'he amount of the unties and fines imposeu by this law 
shall be applied to general expenses of the nation. 

ART. 54. The chief of tho patent-office shall present the indis-
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pcnsnblc nnd necessary books, all duly signed on each page, to the 
chief official of the ministry cle gobierno. 

These books shall show respectively : 1. The patents granted, 
tbeit· class, the date and term of the }Jatent, and all other observa
tions which may bo judged useful for this branch of the service. 
2. 'l'he date of entry, name of tho applicant, awl nature of the priv
ilrgc nskell for in each case. 

'l'hesc notes must be signetl in the book by the applicants for 
the }latent. . 

Am·. li5. The law of June 20, 1853, an<l all other dispositions 
opposed to the }lresent law, arc repealecl. 

AnT. 5G. The Executive Power will auministcr the present 
Jaw. 

Fttrnis!te£l fm• tit is work from the collection of Patent Latcs, ('j' 
.~.lfr. 1V. E: R icltm·ds. 

• 

• • 

• 

• 

• 

• 
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• 
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VENEZUELA. 

Act of May 25, 1882. 

The Congress of the {;uitt•1l States of Venezuela ordains: 
Ain:Ici.B 1. Any one who has in\·entcd o1· discovered. any new 

and useful manufacture, a machine, a process, or a combination of 
material:,~, or also any nm\' :uu.l useful improvement on the same, 
can obtain a patent therefor upon payment of the sum fixed by 
this law, and subject to the other provisions of the said Jaw : l'ro
Yided: That tho invention, disco\'l•ry, m· imp1·owment be not 
already known to or used by others dwelling in this count•·y, that 
it has not been either patented OJ' described in a Jlllblic print pub
lished either in- the n·puLlic or ah1·oad, or that it has ncitlll'r been 
in public usc no1· offere•l for sale fo1· mo•·c than two yc:u·s prccediug 
the application,or that the discontiunancc of same has not Lct•n pro\'ed. 

AnT. 2. '!'he patent documents arc to be issued by the Execu
tive in the name of the Uuited States of Venezuela, and only 
countersigned by the ministm·. 

ART. 3. 'l'he governmPnt guarnntccs m·ithcr the correctness UOI' 

the utility nor the priority of the patentt-d in,•cntion Ol' cliscon•ry. 
ART. 4. Any person desirous of obtaining a }>atcnt must accom

pany the application with a description of the invention or discov
ery, machine, manufactures, composition, or improvement, wherein 
the nature and object of same are cleal'ly set forth, together with 
the corresponding drawings or samples. 

ART. u. The applicant must in his application make a declaration 
under oath that he is the true inventor or discoverer of the art, 
machine, process, composition, or improvement for which he desires 
to obtain a patent, and any opposition calling the correctness of 
this declaration in question must be decided in ordinary course of 
law by the interested parties before the state courts. 

AnT. 6. Patents are granted for five, ten, or fifteen years, and 
become void six: months, one year, and two years, respectively, 
after the grant, unless the invention or discovery to which they 
relate has been carried into operation within the specified time. 
The patent will state the duration autl time of expiration. Its 
duration dates from tLe day of g•·ant. 
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AnT. '1. Applications for patents arc to be aduressed to the 
State Executive tht·ongh the minister of commerce. 

AnT. 8. If the conditions stipulated by thiB law have been 
fnlfilbl, a p:ltent will be granted to the applicant, which empowers 
bim to make use of his invention, discovery, or impro\'emcnt in 1 he 
whole territory of the U nitcd States of Venezuela and its tel'l'itorit•s. 
'l'he patent will be granted by tho State Executive through t.hc 
minister of commerce in the form prcscl'ibed below. It must con· 
t&in a title or a short description exactly setting forth tho nature 
ami object of the· invention or discovery, as also the exclusive 
permission to tho patentee, his heirs and assigns to prmluct•, us._., or 
Hell the invention or discovery. 

"The President of tho Uupnblic with the a~sent of tlw Fedt•ral 
Council : 

Whereas has appeared before the l!"cdeml Executivu and 
l1as applied for a patent for tho ]Htrposo of, [here give the uaturu of 
the application,] antl having complied with the conditions pt·escribed 
in the law of 1\Iay 25, 1882, in accordance with article 8 of the 
above-cited law, and in the name of the U nitcd States of Venezuela, 
I grant unto him the present patent for tho pcriou of yt"ars 
for the sole usc of the above-mentioned inuustry for his own pt·olit, 
or the profit of his heirs or assigns, but in such manner that thu 
Executive docs not guarantee either the t>tility, the conectnell~, or 
the prio1·ity of the patentuu discovery or invention. 

"After from the present date this }Jatcnt shall cease and 
determine, unless the invention has been put into operation iu the . . ' mterun. 

"Signed, scah•d, and countersigned, in the palace of the federa-
tion at Caracas, thu , &c.'' 

AnT. !), Patents arc subject to the payment of a tax of 80 francs 
(Bolivars) annually in the case of an invention or discovery, and 
o£ GO francs (or Bolivars) annually when the subject is an improve
ment of a known process. 

A1n. 10. The tax prescribed in the previous article is payable 
into the national treasury of tbc JHtblic service. E'very applicant 
for a patent who applim; to the Executive according to article 'l 
must accompany thu application with a certificate that he ha!l paid 
tlw half of the duty corresponding to the 1)eriocl of protection re· 
quired. If, conformably to the })rovisions of this law, the patent 
cannot be granted, the applicant shall lose the sum deposited, which 
shall be :,-,ppliell for popular education; If the 1)atcnt be granted, 

' 
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the amount paid shall be deducted from that which the applicant 
has to pay for the period of the patent. 'l'he Executive shall have 
power to relieve such patentees of industrial discoveries or products 
of the taxes due under ~rticle 9 oi this law as are in their opinion 
worthy of this favor. 

ART. 11. Every per~on who has obtained a patent may publish 
the fact iq advertisements antl in his trade-mark without this publi
cation constituting a guarantee of the govel'llrnent for the quality 
of the product, or of tho priority of the invention or discovm·y, ot• 
becoming of any undue value whatever to the prejudice of the 
}H'ior rights of a third party. 

ART. 12. Every pet·son who has had a patent granted to him for 
an invention or discovery in a foreign country can also obtain a 
patent in this : Provided : That it has noi; already been granted to 
any one. In such case the patent shall only be gr:mtl'd for a lJoriod 
t•qual to the unexpired term of the patent in the foreign country. 

Am·. 13, On the expiration of a patent the description of the 
di:;covory or invention shall be published in the Ollicial Gazl'tte, 
and from this time forward the use of tho discovery or invention, 
together with the manufacture Ol' sale of the industrial product 
hitherto protected by the patent, shall be open to any one. 

Am·. 14. The patent shall also be published if the same, aocortl
ing to article G of thill law, lapse before tho invention or disco\'l'I'Y 
l.:ts been carried into operation, conformably to artiele 6 of this 
law, or when before its expiration or lapse it is <ll'cl:t.rl'd null nntl 
void, except in the case provided for under :...rticle 18. 

ART. 15. All specifications, drawings, awl samples necessary fot· 
obtaining a patent are to be dl•positcd with tho miui8ter of public 
affairs. 

AnT. 1G, After an application fot· a patent has bcl'n accPpted by 
the Executive, the same shall be notitied in the Official Gazette ; 
but the patent (in the event of its being gmnted) shall not be issued 
until the expiration o~ tl1irty days after this notification has ap
peared. 

AnT. 17. Inventions, improvements, or new manufactures prt•ju
<licial to health, public order, morals, or prior rights shall not be 
patentable. Pharmaceutical preparations and merlicines in any 
shape or form C'lnnot be Jlatentcu, but remain subject to the 8pccial 
legislation and regulations therefor provided. 

AnT. 18. Besides the ca~es provided for under article G, patents 
arc null and void if tho Executive Government decide that tho 
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J>atcnt granted is tlctrimental to the rights of a third person, as 
well as if the aotiml working of the pat!mtcd industry has been 
discontinued for a whole year, excepting unforseen circumstances 

• 
• or f orcc nWJCUI't!, 

.i\I~'l'. Hl. lnfriugcnwnts of the right~ secured l1y patt•nt will be 
adjudicated upon Ly the federal courts in conformity with the laws. 

An'l', 20. 'l'hc }latent law made on May 20, 1878, is hereby an

JJUllcd. 
Given in the J>Ulacc of the Executive Government, at Caracas, 

1\[ay 25, 1882, &c. 
0 

}'l'Om 35 Pat. 0./f: Gaz. ssa • 

• 
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• 

• 
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• 
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VICTORIA. 

An Act to consolidate the Law concerning Letters Patent 
for Inventions, being .Act ;.Yo. CCXL., of ;,l[ay fl, lSu:J. 

(~oTg*--'l'ho wortls "registmr-gencral" in italics nrc nltcratious made by the 
Act, No. 432, 17th Dec., lSi:!.) 

lle it enr.cted hy the Qneen'::1 most excellent Majesty, by and 
with the advice antl consent of the Legislative Council arul tho 
J.egislative Assembly of Yictor·b, in thi~ pr·eseut Parliament asst•m
ulcd, and by the authority of the same, as follows: 

1. 'l'itlc. This Act shall come into operation on the first day of 
June, in the year of our Lord one thousan•l eight hurHlrctl ami 
sixty-five, and shall be called and may he citctl as "The Patt•nts 
Statute, 1805." Its sections ar·c divided into parts as follow: 

l~art, I. l\Iode of obtaining J,etters Patent, §§ 4-10, 
Part II. Disclaimers and Altemtions, §~ 20-~3. 

• 

}>art III. Extension of 'l'.!l'lll and Uvntir·mation of Inml:d i' •t
ents, §§ 24-28. 

Part IV.--l\Iiscellaneons Pr·ovisious, §~ 20-30. 
2. Repeal of Acts. 'l'he Acts mentionetl in the fir·.;t scht·d ule 

hereto, to the extent to which the same are in and by the said 
schedule expressed to be repealed, shall be and the same at·e hcri.'IJy 
repealed. Nothing herein containetl shall affect any proceedings or 
things ]awfully taken, done, or commenced, o1· any letters patent 
granted, or any protection o1· right confel'l'ed, or any rules and n·g
ulations, or any register or appointment made, o1· any notice m· 
particulars given or published, or any wan·ant issued or caveat 
entered under the said repealed Acts, or either of them, before the 
coming into operation of this Act ; and all such proceedings and 
things shall be as valid and may be continued, and all such letll'rs 
patent, protections, rights, rules, and regulations, register:;, appoint
ments, notices, particulars, warrants, and caveats shall have the 
same force and efficacy as if this Act l1ad uot been passed. Lctttlrs 
paLent may be granted in reRpect of applications made hl•fore the 
coming into 'lperation of this Act in like m:J.nnm· as if this AcL had 

• Not~s printed in thid form nrc f1·om Cnrpmncl's edition. 
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not l>een passed ; an<l wlwre lette1·s patent hn ve been granted before 
the commencement of this Act, 01' shall in rt•spect of any applica
tion made bcfui'C the conunenct>m~·nt of thi~ Act be h~reaftt•t· 
granted fo1· any invention, such lettt'I'S patent may be confirmed, or 
the tm·m tht•l·eof c:•xtt•wled or m•w lett<·1·s patent grauteu for such 
inn·ntion in like manne1· as if the original Ol' ti1·st letters patent bar! 
been grault•ll UUiit•l' this Act. 

:J. Iutcrprctatiou. lu 1!w interpi'Ptation of this Act the word 
"inveution" sh:tll meau arul iueltule auy mauner of new mnuufae
turc the snhj1•ct of le~t.1•rs pateut aud gt·:ml of p1·h•ilege within the 
mcanitw of the enactment ncx t herciuaftt•l' contained. 

0 

PART 1.--l\IoDE OF onTAt:s-r:-.u LETTims PATE:ST, 

4. Power to yrant pa.'ent.~. It 1>hall ht! lawful to make and 
i~stw, in the manm·1· hen•iua ft1•r meutic:med, letters patent and 
grants of lll'ivilt•gc for auy lL•t·rn not exct•etling fom·teen years from 
the date thereof of the sole working Ol' making of any manner of 
uew manufactm·es within Victoria anc.l its depe1ulencies to the true 
aml first inventoi' of such manufactut·cs, which others at the time 
of making such lettc1·s patent ami gmnts shall not use, so as also 
they he not contrary to the law no1· mischievous to the State by 
raising prices of commodities, or hurt of trade, Ol' genemlly incon
venient. And all other monopolies, connnissions, grants, licl•nses 
chartm·s, and letters patent hereafter to be ma1lc or granted to any 
}>orson of Ol' for the sole buying, selling, making, working, Ol' using 
of anything within Vict01·ia or its dependencies, or of any otlH't' 
monopolies, ol' of power, liberty, or faculty to dispense w1th any 
othm·s, and all matters aml things what~:;oever in a!1ywise tending 
to the instituting, e~·ect.ing, Ol' countenancing of the same, OJ' any 
of them, shall be uttm·ly voitl antl of none effect, and in nowise to 
be put in execution, 

5. Governor in Council to make ?'ltles for executin[J t!ti.~ Act. 
It shall be lawful for the Govemor in Council, from time to time 

• 
to make such rules and regulations (not inconsistent with the pro-
visions he1·eof), as may appear to bo necessary anll expedient for 
the pm·poses of this Act ; anu all such rules and regulations shall 
be laid before both Houses of Parliament within fourteen t!ays 
after the making thereof if Pal'liament be sitting, and if Parliament 
be not. sitting, then within fom·teen days after the next meeting of 
Parliament. 

II. -·34: 
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6. 1nventor to deposit .~pecijieations; same ma!J be amencle(l 
before patent issues. All applications undt•t· this Act fot· tlw gt·ant 
of letters patent for an .nvcntion ~>hall bt> m:Hle as follows: (that it; 
to say,) the applicant shall ch·posit at the oliice of the 1'e[Jlstrrrr
ueneral an instrnrneut in \\Titiug nuder his hallll aml seal, particu
lm·ly desm·ibing and ascet·tainiug the: natm·t• of the saitl iuveution, 
and in what manm·r the same is to he }"'l'fot'tlll•ll, atul abo a copy of 
such instrument, aud of the dmwings at"eoinpanying the ~anw (if 
any) ; :mtl the day of tlw dPpnsit of e\·ery ~uch spccitieation, Hhall 
be rceordcd at the sai1l otlice and indot·sc1l ou such !ipcciticatiou, arul a 

ccrtiti._~~e thereof giVt·n to such applicant or his agent ; a111l tht·re
npon, subject and without prejndirc to the pt·ovisions hereinaftl'r 
contained, the said invention bhall be protected under this Act 
for the term of six months next after the said dt'posit, ;md the 
applicant shall have dm·ing such term the like powers, rights, and 
privileges as might have been confmTed upon him by lcttl•rs patt•nt 
for such itH"ention issued nuder this Act, a111l duly scaled as of 1 ht· 
tlay of such dt!posit; and during the continuance or l'uch powl'rs 
rights, and privilegl's under this prorision, such invention may bt• 
used and published without prejtt<lice to any letters patent to bt• 
gr·antC!l for the same ; ami whct·c lettcr·s patent :\l'tl graute1l in 
rl'Hpcct of such invention, stwh lettt·t·~ patent ~o~hall be conditiorwol 
to become void if sueh ~peeitication does not particularly dt·~erihc 
and asect·tain the natur·c or tlw said invention, and in what manrwr 
the same is to be p.•l'fol'lltctl: Pt·o\•idetl always, that in case th.: 
title ol' the iuvcutiou or the ~;;aid B}lllciticat.ion he too large or insuf
ficient, it shall be lawful for the law otliccr during the saitl term of 
six months, anti before 1 he gr·ant of the lettt!l's patent, to allow ot· 
require such speeilication to be anwnded, ot· auotbet· and sullicient 
Rpecitication to be deposited in lit•u I hereof ; and every such aml·tuh d 
or new specification ~hall ha vc I lw same force, effl'ct, and opemtion 
as if it had been originally dt•posited in its aml'!tded or new state. 

7. Furm and size of ·"~pee(/ication and copy. Evet·y such speci
fication as aforesaid shall be in thn form contained in the second 

• 

schedule to this Act, or to the lrke effect, aiHl shall be wl'itt"n upon 
be· ·t sides of one or more skin or skins of pardunent, and C\'l'ry 
page thereof shall be of the exact size of twt!nty inche:,j in ll'ngth 
by fifteen inches in hrl':ulth, leaving a ma:·gin of at leai'it one in('h 
and a half on each side of every :;;,eh page in onler· allli to 1 he 
intent that the same may It(' honn(l into books fot' safP enstody ; hut 
the drawings accomp:myia6 such sr•t'l'ilication (if any) may lw made 
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upon larger sheets of parchment, leaving a margin of tho size 
ad for dw pm·pose afo1·esaid; and every copy of any such specifi
eatiou as afo1·esaiJ, and of the Jrawings accompanying the saiue (if 
auy), shall in like mannet· lw written upon one or more sheet or 
~;h.!t,ts of pape1· of tho size and with tho margins afOl'esaitl. 

8. l'atent o.f true inventor not tv be u.tf'cded by spedflcation of 
Jii'elCIIded inventor, In ease of tho deposit of any such specifica
tion as aforesaid in frrmd of tho true and lilst inventor, any letters 
pat~>nt grantt•d to tho ti'IW arHl first inventor of such invention shall 
not he invalitlatetl hy n•ason of such deposit, or of any usc or pub
lication of the inn·ntion suhseqlicut to such dcJJOSit and before the 
e·;piration of the s:tid term of protection. 

!1 • .J1Iode o.f proceed intJ ajte1· deposit o.f .<~pecijication. Tho appli
t~:mt, so soon as he shall think tit aftm· the deposit of such specifica
t:on as aforesaid, and of the tlrawings and models accompanying the 
~:uno (if any), may give nothe in \\'l'iting at thL' chambers of the 
law ofliecr of hi:-; intention to p1·oect'tl with his application for 
lettPrs patent for the saitl iuv!'utiou, stating in such not. ice the title 
of the said in\'eution; antl tl10 day ou wl!ieh the speciiieation thereof 
m1s tleposited at the oflice of the 1'e[Jistrw'-[JCIWrrtl, and at the time 
of giving sach uo•ice shall pi'Oduce the said certificate of dC'posit; 
:mrl the1·eupon the 8aid law oflicc~r shall dt•liver to the applicant or 
his agent an appointment in the form contained in the third sched
ule to this Act, Ol' to tho like effect; an<ll:luch applicant or agent, 
not less than twenty-one cleat' days 1wior to tlw Jay appointed hy 
the Jaw officer, shall cause the said appo:ntmeut to he pnhlislwd 
once in tho Go\'CI'llll.-'llt GazettP, once in ~<onw m•w><papcr publi~hcd 
in the city of l\Jelhourtw, and twice in some ncw!>paper published 
in the town Ol' place at Ol' tw:u· to which the applicant uses or l!Xl·r
cisL'S the said invention, or (in ease he doL's not use o1· cxet·cise till' 
same) in Ol' ne:u· to whieh he r•!sidc·s, Ol' if thei'C shall he no uews
papcr pnbli:;hed in sneh town or place then t wiee in some newspa
per eircnlating in the neighborhood where he uses or exc·rciso!l the 
~:till invention o1· (in case he doeto: not use or exPrcise tl10 same) 
whl·re he resides ; and any person having an intL'I'l'!'t in oj>posing 
the grant of letters patent fm· tlw said invl'ution bhall he at liberty, 
uot b:s than tht·ee clear days prim· to tho day so appointed, to leave 
particulars in writing of his objections to the said application at the 
chamlJcrs of the law officer. 

10. Lwo officer to /war app!icatious ancl objections and awarcl 
costJ, At the place anu time named in tho said appointment the 

• 
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applicant shall p1·o<lnc<:> the tww:;pa pers e.mtaining the sam<:> ; anfl 
the law office!' shall t.hl•I'I'Upon !war an1l eonsider·lhe said application 
and all objections to the samu mentionctl in thu :-<aid particulars (if 
·any), :mu for that pttrposc shall obt:).in from the otlict~ of tho rf!gi.~
trw·-general tho said copy of tho said spccifieation, and of t.hc 
drawings and models accompanying tho same (if any), and may call 
to his aid such schmtific or othet· pN·son as he may think fit, and 
inay, by writing under his band, ordci· to be paid to such persons 
flo me remuneration for Iris attendance ; and may also in like manner 
order that the costs of any hearing npoit any objf!ction, or otherwise 
in relation to the grant of such letters patent, or tho protection 
acquired by the applicant under thi!l Act, sltall be paid, and in and 
hy such writing slu11l fix the amount of such remuneration or costs, 
a~d by or to whom tlw same respectively slmll he paid; and evct·y 
Stich order shall be in the form contained in the fourth schedule to 
}lis Act, or to the like effect, and may be made al'llle of the Supreme 
Court : Provided always, that tho applicant; the objectoJ·s, aud 
respective witnesses an<l evidence shall be respt>(•tivcly heard, 
examined, and considered separately and apart fr·om and in the 
absence of the other and his witnesses and evidence. 

11. Law officer may i.gsue 1oarrant for lettm·.~ patmt. The law 
officer, after such hearing and consideration, may i:-;slte a warrant 
under his hand and seal for the granting of letters pat<•nt for tho 
said invention, and hv such warrant shall dir·ect ll.e insc1tion in 

• 
~ncl1 letters patent of all such restrictions, C'>!Hlil ions, and provisos 
as he may dt>em Uimal and expedient in such gmnt.s, or necc8s:uy in 
})llrHnancc of this Act : and the said wanant. shall hf! the warrant 
for the making and scaling of lettt>rs patent under this Act accord
ing to the tenor· of the said warmnt ; and evet·y sueh warrant shall 
lH! in the form contained in the fifth schedule to this Act, or to the 
hkc effect. 

12. Letters patent may be repealed 01'Mitltlteld, and specification 
canceled. The writ of scire facia's shall lie for the l'l'lll'al of any 
lctt<•rs Jlat<.>nt granted un«ler tlti;; Aet and may he isstwd into the 
circuit distriet in which the grantee resided whur tlw said lettt•r,; 
patent were grautt~d ; am1 in case such grantee docs uot reside in 
Yictoria, it shall he suliicient to file such writ in the pi·opcr office 
of the Supreme Court, and serve notice thereof iu writing at the 
last known place of residence 01' buRincss of rmch grantee ; and 
nothing herein contained shall cxtencl to al>ridge 01' affect the pre· 
rogative of the Crown in relation to the gl':lnting ot· withholding 

• 
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the grant of any letters patent; ancl it shall bo lawful for the Gov
ernor in Council to order such law officer to withhold such warrant 
as aforesaid, or that any letters 11atent for tho granting whcreof.he 
may have issued a warrant as aforesaid, shall not h;sue, or to order 
the insertion in any such letters p::.tcnt of any restrictions, condi
tions or provisos, in addition to or in suhstitution for any restric
tions, conditions, or provisos which would otherwise be inserted 
therein under this Act ; and it shall also be lawful for the Governor 
in Council to order any specification in respect of the invention 
described in which no letters patent may have been granted to be 
canceled, and thereupon the protection obtained by the deposit of 
such specification shall cease. 

13. Letters patent to be void on non performance of conclitions. 
"All letter patent for inventions granted under this Act shall be in 
the form contained in the sixth schedule to this Act, or to the like 
effect, and be made subject to the condition that the same shall be . 
void, and that the powers and privileges thereby granted shall 
cease and determine, at the expiration of th1·ee years and seven 
years rcspectivc,Jy from the date thereof, unless there. l>e paid within 
thl' said tlll'cc and seven years respcctivdy the sum or sums of 
money in that behalf hereby required to be paid ; ana the l'e,qi.~tra'l'· 
[!Oteral shall issue under his hand a certificate of such payment 
anJ shall indorse a recept for the same on the letters patent. 

14:. Letters patent to be issuecl wit/tin tltree mont Its ajZer 1oarrant, 
and during t!te p1·otection. The registrar-general, so soon after the 
recl'ipt by him of the said warrant as required by the applicant, 
,;hall cause to be prepared letters patent for the invention according 
to the tenor of the said warrant; ana it shall be lawful for the 
Go\'el'UOr in Council to cause such letters patent to be sealed with 
the seal of the colony ; and such letters patent shall he made appli
"ahle to the said colony and its dcpendeucil·s, and shall be valid and 
effectual as to the whole of the same respectively; hut except as 
hereinafter-mentioned, no letters patent slmll issue on any warrant 
granted as aforesaid unless application be made to seal tmch letters 
patl·nt within three months after the date of the said warrant; 1101' 

unle~s such letters patent be granteJ during tlw continuance 
of the protection confel'l'ed under this Act by reason of such 
deposit. 

lii. Letters patent may issue after tlwt time in ce~•tain cases. 
Where the application to seal such letters patent has been made 
during the continuance of such protection as aforesaid, and the tseal-

• 

• 

' 

• 
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ing of Sltch lettct·s patent has been deln.ycd from acci<lent ancl not 
frotn the neglect or willful default of the applicant, then such letters 
patent may be sealed at such time not being more than one month 
after the expiration of such protection a~ the Governor in Council 
shall direct ; and where the applicant for such letters patent dies 
during the continuance of such protection aforesaid, such letters 
patent may be granted to the executors or administrators of such 
applicant during the continuance of such protection or at any time 
within three months afte1· the death of snob applicant, notwithstand
ing the expiration of the term of such protection ; and tho letters 
patent so granted shall be of the like force and effect as if they bad 
been granted to such applicant during the continuance of such pro
tection ; and in case any letters patent !ihall be <lt•stroycd or lost 
other letters patents of the like tenor atHl cff<·ct, and sealed and 
uated as of the same day, may (subject to snuh regulations as the 
Governor in Council may dit•cct) he i;;sucd un<lct· tl.c authority of 
the warrant in pursuance of which the original letters patent were 
issued. 

16. Letters patent to bem· date of the deposit oj'.~Jecification and 
to be conclusive as to preliminm·y steps and proceediugs. Notwith
standing any enactment to the contrary, all l<~tters J>ntent to be 
issued in pursuance of this Act shall be scaled :uul bear date as of 
the day of tho deposit of such "pecification as aforesaid, and shall 
be of the same force and validity as if they had been sealed on the 
day as of which the same are expressed to be sealed and bear date ; 
and after any letters patent shall have been granted or issuecl under 
this Act it shall not be necessary or material to inquire or ascertain 
whether such appointment as aforesaid has or l1as not l!een delivered 
and pnblishetl in the manner hereinbefore mentioned and directed. 

17. Letter.~ patent fo~· foreign inveutiou.~ not to continue aj~er 
err.piration of forei,qn patent. 'Vl10re upon any applieation made 
under thir; ·Aet letters patent arc granted for or in respect of any 
invention first invented in parts out of Victoria and its dcp()nden
eies, and a patent or like privilege for the monopoly or exclusive 
ntlc or exercise of such invention in any parts out of Victoria and 
its dependencies is obtained before the grant of such letters patent 
iq Victoria, all rights and priv1legcs under such letters patent shall 

· · (notwithstanding any term in any such letters patent limited) cease 
and he void immediately upon the expiration or other determination 
of the term dm·ing which the patenL or like privilege obtaincrl in 
sueh part ont of Victoria an<l its dependencies shall continue in 

.. 

• 
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force, or where more than one such patent or like privilege i'l 
obtained abroad, immclliatcly upon t.hc expirr.tion or dettl:'mination 
of the term whieh !!hall fir~t expire or be dcte1·mincd of such Bcv
cml patents or like privileges: Provided alway~, that no leiters 
patent for or iu rm~pect of any invention (for which any such patent 
o1· like privilege as aforesai<l shall have been obtained abroad) 
granted in Victoria aftl'l' the expiration or determination of the 
term for which ~nch patent or privilege was granted or was in force 
shall be of any validity. 

18. Lettm·s patent not to prevent tlw use of ilmentio1111 in fo?·eign 
sldps 1·esorthzg to ports in Yictorice. No letter!! patN1t for :my in
vention granted after the coming into opemtion of this Act shall 
extend to prevent the usc of such inventiOn in any foreign ship or 
ve~sel, or for the n:wigation of any foreign ship ot· vessel, which 
may be in any port of Victoria or its depl•ndcncies or in any of the 
waters within the jurisdic:tion of any of Her Majesty's courtr of 
Victoria, where sud1 inv0ntion is not so used for the manufacture 
of any goods or commodities lobe \ encled within OJ' exported from 
the same : Provided a! ways, that thi~ cnactmen t shall not extend 
to the ships or ves~e>ls of any fon•ign Stat<', tlw laws of which 
authorize fmbjects of such fon•ign ~tntc ha\'ing 11atents or like 

lwi\'ile·~es for the l'X<·lttsive usc or exercise of inn·utions within its 
. 0 

ten·itories, to pre\·cnt 01' iutl'l-ferc with the usc of such inventions 
in British sbit~s or vesst•ls, o1· in or about the navigation of British 
ships or vessels whilt• in the ports of such fon·ign ~tate, or in thl• 
waters within t.hc juri~diction of its courts, where ~;tu·h invL·ntions 
nrc not so used fm· the manufacture of goods o1· commodities to lw 
vended within or e>xportl'tl from the territories of such foreign l"tat<• . 

• H>. Speciflcat io,z to be ,liled after issue of patent ur c;rpirinrt (!f 
protection. Every ~pe<·itication de>posit<•d at 1 lw otiice of thl' I'I~!Jis
tror general as afort•:,;aitl, anu the drawings anu 11101lt•l~ :tCCOill)':tlly· 

ing the same (if any), ~hall, forthwith afte>1' Lhl· gmnt of the h·tters 
pat<>nt., or if no ld.ters patl•nt be g1·anted then immediately on the 
l'Xpiration of six months from the time of such dt>posit, be l1':11ls
fPri'Nl to and kt•pt in such office as the Governor in Counci,l shall 
from time to time appoint for that purpose. 

PAR'!' II. DiSCLAntERS A~D AI.TERATIONS. 

20. Notice of application to <lis('laim Ol' make alte,.ations. Any 
pl•rson who shall ohtain lette1·s patent under this .Act, or in case 
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~•a·11 person shall part with l1is whole or any p:u·t of his intel'~st by 
assi,;mnl'nt, snch person together with the a~<Jignec (if part only 
has Leen assigned), or the assignee alone {if th.:J whole bar> been 
assigned), may apply to the Jaw olliel•r for leave to enter a discln.imer 
of any part of either tliC title of the invention or of the specifica
tion, ur a mcmoram1um of any alteration in the ;;aid title or speci
ricatiou, not heing such t1isc1aimcr or snch altt•ration as shall extend 
lho exclusive ~·ight granted by the Haiu letters patent; ancl thereupon 
1 he law olliecr shall deliver to such patentee and assignee, or either 
of them, ot' to their Ol' either of their agents, an appointmeut in the 
form contained in tho seventh schedule to this Act, or to the like 
t•lYcct ; an!l such patentee OJ' assignee sl1all thereupon cause such 
disclaimer (stating the reason for the same), ot· !:inch memorandum 
of alteration, to be written at the foot of the said appointment, 
and shall cause the same respectively to be published in the manner 
ht>reinbeforo required with respel~t to the Haitl first mentioned 
appointment ; and any }WJ'son having an interest in opposing tho 
said application shall he at liberty to lea\'e partiCulars in writing of 
l1if' ohjections to the same at tho cl1ambers of the law officer within 
~nch time not being less than three clear days prior to the <lay so 
appoiuted: Provided always, tlmt. where such application as afore
Haicl shaH he! for leave to enter a disclaimer of any 1nut of the title 
of the saicl inwntion, or a mcmomndum of any alteration in such 
tith•, tho law ofliccr may dispense with such appointment and 
:Jmblication, and in that case sl1all certify in the fiat hereinafter 
·nwntioned that he has di~pensed with the same. 

21. Application for (li.~claimer to he ltem·d. At the time and 
·place named in such appointment the said patentee and assignee, or 
onl' of them, shall produce the nr.,\.;papers containing the :;;arne and 
:the .said disclainwr or nwmoramlnm of altl•ration at tlw foot t!1ereof; 
·:uul the Jaw ofli1·e1' shall thl'n·••p•m ]war :u11l consider the said 
application, and all ohjl·ctions to t be S!lnw men I iont•tl in the said 
·p:1rticulars ·(if any), and all such powl'r and authority shall and 
may ·he exercised upon that occasion hy the law otlicer as by virtue 
of tlw.provisions hercinhefore containecl can :mel may ~e exercised 
in relation to the hearing and consielering an application for letters 
p:tt<>nt and olijections to the sam<', and shall :mel may be enforced 
in like mar.ner. 

22. Ilmo (li&dla'imermayhe entered and alterations made. After 
such hearing ancl con~idl•ration, or without sueh bearing and con
sideration w hu1·e .the ·said appointment and tmblication t>hall l1ave 

• 
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hN•n dispensed with as aforesaid, such patentee and assignee, or 
either of them, may by leave of the law otliccr (to be certified hy 
a fiat under his hand to be written at the foot of the same pnrch
ment with the sahl disclaimet· or memorn.ntlnm) enter such diselhit:H ,. 

' 

(stating the reason for the same) or such memorandum of altcmtion, 
and at the time of entet·ing >~nch tli~elaimer or memorandum of 
altl•ration t~hall deposit a copy tlwn•of in the oflice next lwreinafter 
mentioned ; and such disclainwt· oi· memorandum of altl•ration, 
being filed in such otlieo aa tlw Uovet·not· in Council shall from time 
to time Ullpoint for that purpose, shall he tleemcu and taken to he 
part of such letters pn.tl•nt or ~uch ,;pcciticntion, and subject to the 
se\'et·n.l incidents thereof, in nil courts whatcvet·, and shall be valid 
and l.'ffectual in favot· of any per~on in whom the rights nmler the 
said letters patl•nt may then be ot· thereafter become legally vcstell ; 
n.nd no objection shall be allowed to be made in any proceeding 
upon or touching such lC'tt<•t•s patent, specification, disclaimer o1· 

memot·a111lnm of altet·ation, on tho gt·onml that the person ent~r:n:{ 
such 1li~claimt'r or mcmor:uulum of alteration had not sntlk;t ut, 

n.nthot·ity in that behalf: Provided always, that no action Kltall lon 
brought upon any lctte•·s p:ttl'llt in which or on the Hlwcitication ot' 
which any di~claimet· o•· nwmor:mdnm of alteration shall have bc,·n . 
iilcd in respect of any infringement committed prior to the filing 
of such dh;claimer or nwmorantlum of alteration (unless thL• Ia w 
ollieer shall certify in hi:-~ sai1l fiat that any s1.1ch action mn.y he 
brought), notwith!>tanding the entry or filing of such diselaimet' or 
memorandum of alteration ; and no such disclaimer or alteration 
shall be receivable as evidence· in any action or suit (save aud 
except in any proce<'ding by scire facias) pending at the time wlwu 
such disclaimer m· alteration was filed as aforesaid ; but in every 
such last IDCIJi.ioned action or suit the original title and specification 
alone shall be gi von in evidence, and be deemeu and taken to ue the 

' 
title and specification of the invention for which the letters patent 
have been or shall have been granted: Provided also, that ·when 
any such fiat shall have bel.'n g'ranted or issued under this Act., it 
shall not be necessary or material to inquire or ascertain whcthet· 

• 
such appointment n.s last aforesaid has or has not been delivered 
and publi·;hcu or dispensed with in accordance with this Act, and 
such filing of any disclaimer or memorandum of alteration in plll'

snauce of the le:we of the ln.w oflicer certified as :!foresaid shall (ex
cept in <:aSl'S of frn.nd) Ul' <:onclnsive us to the right of the party to 
enter such disclaimer ot· mcmorand urn of alteration under this Act. 
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23, Copies of •'l)Jecifications, (lisclaimers, &c., to be open to inspec
t-ion. The copies of all specifications and tho drawings and mo!lC'Is 
accompanying tlH.) same (if any) and of all disclaimers awl memo
randa of alt.<.>rations rc~}Jectively d<•posited under or in pur~uancc 
of this Act ~:;hall be open to the inspection of the public at ali 
rcasotmblc times after the grant of lettt·t·:; patt_•nt, or if no letters 
Jlatent be grauted thl'll immediately on the t~xpiration of six month~ 
from the time of such deposit ; but suhjl.'ct to f:lnch rcgulatioll:> a:; 

tb!3 Governor in Council may make \n tht~t behalf . 

• 

PAR'l' III. ExTEssro~ Ol' 'l'En~r AXJJ CosnnMATION 0},' 1~\'ALID 
PATEXTS. 

2!. J,lodc o.f obtain in[J extension of t/t(' term. If any person who 
has obtained letters patPnt under thi::~ Act Ol' any otbt•r Act relating 
to letters pateut heretofore in force in Yietoria, or (in case sueh 
person shall have parted with his whole or any part of hi"s iuterest 
by assignrn<.>nt) if :meh p<.>rson, togethe1· with the assignee where 
part only has been assigm·d, or of the a~signee alone w ht•r•~ the 
whole has been assigned, shall, six months lwfore the expirmion or 
other determination of such letters patent, present to tbc Govm ncr 
in Council a 1)etition for the extension of the term in such letters 
patent mentioned, and shall set forth in such petition that he or 
they has or have been unable to obtain a due remuneration fm· his 
or their expense amllabor in perfecting such invention, and that an 
exclusive right of nsiug and vending the same for some further 
period to be named in such petition, in addition to tho said term, is 
neccesary for his o1· their reimbursement and remnneration, it :;hall 
be lawful for tbe Governor in Council to refer the consideration of 
the said petition to commissioners to be appointed for that purpose 
in tho manner hereinaftl'r mentioned. 

25 • . Mode of obtaining coujll'ination of invalid patent. If in 
any suit or action it shall be proved or specially found by the ver
dict of a jury that any person who shall have obtaine!l lctt<.>rs 
patent for any invention or EHIP}JOsed invention was not the iil'st 
inventor thereof, or of some pal't thereof, by reason of some other 
person having invented or used the same, or some part thereof, 
before the date of such letters patent, or if such ll:ltcntee or his 
assigm; shall discovct· that soml.! other person had, unknown to such 
patentee, invented or usNl t IH· ganw, or :;;onw }!art thereof, before 
the date of t·mch ll•ttvn; patl·llt, !-Inch patt·ntce or his assigns may 
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petition the Govemor to confirm the sni«l letters patent or to grant 
new letters patent ; and it shall be lawful for tho Gov{'rnor in 
Council to refer the consitleration of the said petition to cmnmi~:~
siouct·s to be appointed for that purpose in the manner herl·inaftt•r 
mcutioncd. 

26. Appointment of conmzissioners. Vor the purpose of cou
sith•ring auy stwh petition as aforesai.l, it shall Le lawful for the 
GovL•rnot• in Council (if he Hhall think fit) to issue aut! clin·l't in the 
uamc of Ill'l' 1\lajesty, her heirs or stH·ct•ssors, to tive ot· IIIOI'c 

pcr~ons (of whom some of the judgt•s of thP .~npreme Court :-!tall 
he two) a commission r.:ociting such petition, aut! rPtplll'in;; aucl 
authorizing such persous, or any thrl'e of tht·m, of whom olll' of the 
:;aitl judges shall be one, to meet at s•mw time (not hl'iu~ lt•ss than 
two months fl'llm the publication of the said commission in t l:c 
Goremment GazcttP) and at some place to be respectively tixL•d in 
the saitl commission, and then and there to consider the said pt•ti
tion, and to rl'port to ller )lajL•sty, her heirs and succeSl:iOI'N (in <::tl:lc 

such pctitiout•r shall ha\'e prayed for an extension of the tt•rm in 
the letters pall'llt tnl'tttioned), whetlll'r any and, if any, what fqrther 
extension of the said ll•rm should be gmnted according to the 
prayer of the ~aid petit ion, and upon what, if any, co)l(]itionfl, or 
(in caHc such pctitiollcl' shali have prayl•d for a confirmation of the 
lcltl'l'S patent Ol' fot· a graut of new letters }>:ttent) whetht•r such 
confirmation or grant should be made. 

27. Notice (~f' conuui.~: iun to be p~tbli.~hed and caveats entered. 
Two months at lt!a~t before the time n:um·d in the sai«l l'Utnmission 
fot· the co::sidt•ration of any such JWI itio11 as aforcsaitl, tlw )Wti· 
tioner shall cau~c toLe published in the same manner as is lwrei11· 
before requiretl with respect to the Hatd first mcntionL·d appoiut mcnt 
an advertisement of the contents of the said commission iu the 
form containetl in the eighth schedule to this Act, or to the like 
effect ; allll any person having an interest in opposing the said petition 
shall be at liberty to enter a can~at against the same at the oliicc of 
thu 1'egi.~trwr·geuei'Ctl at any time not being lc~s than one Wl'<'k 

bl'forc the time named in the ~>aid commission for tlw oxecut ion 
thcl'eof. · 

~S. Commissiolle1'8 to !tear all pal'fics and 1'Cp(wt. At the time 
ancl place tix•.•tl in the t'·•id eommi~sioll fo1· that purpose the com· 
missionct·s shall llll!l't :mel JH'oect•d to (•ow•idt•l' ~nl'h pt•t it ion; and 
till' }"'t_itiollel' shall bl• }Jl':ll'd U)' hi:; ('llllll~t·( Ulld Witlll'~Sl'l:c' to )'1'0\'C 

his l~ase as stated in such petition, anti the pnblil'ation of thl• said 
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last mcntionccl nclvcrtiscmcnt as rC'qnirctl by this Act; and the 
persons entering c:aveats shall likewise be heard by their counsel 
:.nd witnceses; and all such witnesses Hlmll bo examined upon oath 
or affirmation (which oath o1· nftirmation such commissionet·s ns 
aforesaid arc het·eLy authorized and required to administ•!r); nuc l 
thereupon and upon hearing and inquiry of the whole matter (in 
case such petition<>r !'hall have prayed fot· au extension as aforesaid) 
the said conunissiom•t' may n•port whether any and, if auy, what 
furtlwr extension of tho saitl tt•rm shouhl be grant1!!l; a11d the 
Governor in Council is lwrehy authorized and ompowore!l, if he 
shall think fit, to gratit to the petitioner new letters patent fot· the 
sai1l innmtion for a term not exceeding fourteen years after the 
expiration of the first tenn, anything lwrcinbcforc contained to the 
contrary thereof in anywise notwithstanding; and such now lcttt>rs 
patC'nt shall be scaled and bear unto as of the day a ftl·r the Pxpira
tion of the term of the fit·st letters pat~nt. Or (in ea~e sueh 
petitir.ncr shall have prayed for a coufirmation or grant as afon•:<ai1l, 
sucl• commissioners, upon examining the R'lid matter and being 
s;tti~fied that such patC'ntee as aforesaid believed himself to be the 

• 
first and original inventor, :mel being satisfied that such inventiou, 
or part therl•of, had not been publicly antl generally used before the 
date of such first letters patent, may rt•pot·t to Her Majesty, her 
heirs and successors, their opinion that tbe prayer Qf such petition 
ought to be complied with, whereupon the Govcrnot• in Council 
may, if l10 shall think fit, grant such prayer; anu the said letter~ 
patent shall be available at law and in equity to give to such peti
tioner the sole ri6ht of using, making, and vending Huch invention 
as against all}JCrsons whomsoever, anything hereinbefore contained 
to the contrary thereof notwithstanding: P1·ovidcd that any pet·son, 
party to any former suit o1· action touching such first letter~ patent 
as last aforesaid, shall be entitled to have notice in writing of the 
time and place fixed as afore~mid for the first meeting of the saill 
commissioners to consider the said petition ; and after any such 
report s'!.tall have been made it 8hall not be material or nec<:ssary to 
inquire or ascertain whethc1· any such au vertisemcnt as last afore
said has or has not been publit:~lwd, or whether any such notice as 
last aforcsaill has or hat:! not been given in the manner hereinbefore 
directed in that beb.llf. 

• 
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• 
PART IV.~.l\IIscgLLA:-.Eous .Pnovxswxs. 

• 

29. Iiulex to specifications, disulaimers, &c. Tho Governor in 
Council may cause indices to all specifications, disclaimers, and 
mcmormHla of alterations heretofore or to be hereafter enrolled ot· 
deposited as aforesaid to be prepared in such form as may be 
thought fit; and such indices shall Le open to the inRpcction of the 
public, at such places as the Governor in Council shall appoint, aud 
suhject to tho regulations to be made as hereinbefore provided. 

30. Register of pateuts to be kept. There ~;hall be kept at tho 
oftico to be appointed as aforesaid a book or books, to be called The 
Register of Patents, wherein shall be entered aud recorded in 
chronological m·dcr all letters patent granteu under this Act and 
any other Act relating to letters l'atent heretofore in force in Vic
toria, tho deposit ana filing of specifications, disclaimei;s, and 
memoranda of alterations filed in respect of such letters patent, all 
amendments in such letters patent anu specifications, all confir
mations and extensions of such letters patent, the expiry, determ
ination, vacating, or canceling such lettera patent, with the dates 
thereof respectively, and all other mattel's and things affecting the 
validity of such letters patent as the Governor in Council may 

• 

direct ; and such register, or a copy thereof, shall be open at all 
convenient times to the inspection of the public, subject to such 
regulations as the Governor in Council may make in that behalf. 

31. Register oj' Pro]Jrieto1·s to be kept. 'l'here shall be kept at 
the same office a. hook or hooks, entitlcu The Uegistcr of Proprie
tors, wherein shall be entered, in such manner as the Governor in 
Council shall direct, the assignment of any letters patent, or of any 
share or interest therein, any license· under letters 11atent, and the 
district to which such license relates, with the name or names of any 
person having any share or interest in such letters patent or licen~e, 
the date of his or their acquit·ing such letters patent, share, anu 

' 
interest, and any other matter or thing relating to or affecting the 
}>roprietorship in such letters patent or license ; and a copy of any 
entry in such book, certified a~ hereinafter mentioned, shall be given 
to any pen:on 'requiring the same, and shall be prima facie proof of 
the assignment of such letters patent, or slu~re or interest therein, 

• 

or of the license or proprietorship, as therein expressed : Provided 
always, that until such entry shall have been niade, the gt·antcc or 
grantees of the letters patent shall be deemed and taken to be tho 
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sole :mel exclusive proprietor or proprietors of such letters patent, 
and of all the licl•nsl'S and prinleges thereby giHn aJHl granted; 
and such register or a copy shall be open to public iuspection, ~>ub
jcct to such regulations as the Governor in Council may make. 

32. Cel'l(/ied copies to be evidence. · The Govemot· in C'Jtmcil 
may cause a seal to be made fot· the purposes hen•inafter merll.ioneu ; 
and all courts, judges, and other persons whomsol'Vl·r l:lhall take 
notice of f.uch seal, and receive impressions then·of in l'Villl·ncc in 
like manner as impressions of the ~:wal of the colony arc received in 
evidence; and copies or extracts, certified and scah•d with such Heal, 
of ll•ttl•t·s patent, speeifieat.ions, disclaimers, mcmor:.uda of obsct·va
tions, and all other documents or hooks recor<ll•d, filed, and kept in 
pursuance of this Act, sldl ue rcC<!ived in evidence iu all proceed
ings relating to letters patent for inventions in all com·ts, and by 
all judges and otlH'r JlC!'sons whomsoever. 

33. Falsification or jcii'[Jery of entries. If any pcrtlon shall 
willfully make or cause to be made any false entry in any such n•g
istl'l', or shall willfully mak<~ or forge or cause to be maue m· forg<•d 
any writing falsely purporting to be a copy of any l'ntry in the said 
book, or shall proll ucc or tender or cause or suffer to be prod uccu 
or tendered in evidence any such wt·iting, knowing the same to be 
false or forged, l!C shall be guilty of a misdemeanor, and shall be 
liable to be imprisoned for any term not exceeding iivc yean;. 

34-. Entries may be exp~tngecl. If any pet·son shall deem himself 
aggrieved by any entry made under color of this Act in any tnwh 
register, it shall be lawful for such person to apply by motion to 
the Supreme Court in term time, or by summons to a judge of such 
court in vacation, for an order that such entry may be expunged 
vacated, or varied ; and upon any such application such court or 
juuge may make such ortlcr for expunging, vacating, or varying 
such entry, and as to the costs of such application, as to such court 
or judge may seem fit; and the officer having the care and custody 
of such register, on the production to him of any such ordm·, shall 
expunge, vacate, or v:uy the said entry according to such order. 

35. Penalty for wwutlw1·izecl user of tlte word "patent." If any 
person shall write, }Jaint, print, mould, cast, carve, engrave, stamp, 
or oil~erwise mark upon anything made, used, or sold by him, for 
the sole making or selling of which he has not or shall not have 
obtained letters patent, the name or any imitation of the name of 
any other person who has or shall have obtained letters patent for 
the sole making and vending of tmch thing, without leave in wl'it-

- . . ' 
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ing of such patentee or his as~igns, or if any person shall upon such 
thing, not having been pu1·cha~ed f1·om the patentee, or some person 
who purchased it from Ol' utHlel' such patentee, o1· not having had 
thu license or consent in writing .of snell patentee or his assigns, 
write, paint, print, mould, cast, ca:rve, engrave, ~~ .unp, or othm·wiso 

· ma1·k the word "patent," the words "letters patent," or the words 
"hy the Queen's patent," or any words of the like kind, meaning, 
o1· impiJrt, with a view of imitating or counterfeiting tho stamp, 
mark, or other device of the patentee, he shall fm· evm·y snell offense 
t'OI·feit and pay tho sum of ono humlre!l pounds, one-half to Her 
l\lajcsty, her heirs and successors, o.ntl the other half with full costs 
of suit to any person who shall sue for the said penalty by action 
of debt: Provided always, th!!.t nothing herein contained shall be 
P.on~trued to extend to subject any person to any penalty in respect • 
of stamping or in any way ma1·king the wm·J "patent" upon any
thing for the sole making or vending of which letters patent before 
obtained shall have expired or othel'\viso determined. 

36. In Actions for inj'rin[Jemcnt, particulars of breacltes and ob
jections to be clelivm·ed. In any action for the infringement of 
letters patent the plaintiff shall deliver with his declaration particu
l:u·,; of the broaches complained of in tho said action, and tho 
,lel\mclant on plcmling thereto shall deliv<.'r with his pleas, and tho 
p1·osl•cutor in any proceeuing hy •!Cire fadas to repeallettet·s patent 
:,;ball delivm· with his ueclar:ttiou, particular:,; of any objections on 
which he means to rely at the trial in support of the pleas in the 
l:!ai<l action, or of the suggestion:> of the said declaration in scire 
facias respectively ; and at the trial of such action Ol' proceeding by 
!'eire facias no evidence Hhall be allowed to be given in support of 
any all<>ged infringement or of auy objection impeaching tho valid
ity of Sitch letters patent which shall not be contained in the 
particulars dcliver<.'d as aforesaid : Provillcd always, that the place 
or places at or in which and in what manner the invcution is alleged 
to have been used or published prior to the date of the letters 
p.ttent shall be stated in such particulars : Provided also, that it 
shall and may he lawful for any judge at chamhers to allow such 
plaintiff or defendant or prosecutor respecti vcly to arneml' the par. 
ticnlars delivered as aforesaid, upon such terms as to such judge 
shall seem fit. Provided also, that at tho trial of any proceeding 
by scire facias to repeal letters patent the defendant Rhall be en
titled to begin and to give evidence in support of such letters 
patent ; and in case evidence shall be adduceu on the part of the 

• 

• 
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ptosecutor impeaching the validity of such letters patent, tho 
defendant shall he entitled to tho reply. 

37. Particulm·s to be 1'egartled in taxing costs. In taxing tho 
costs in any notion for infringing letters patent roga1·(l 'sliall ue hall 
to tho p·utienJarS deli ver01l in !iUCh action, and the pJaiiltiff anlJ 

• 

defendant respectively shall not he allowed any costs in respect o( 
any particular unless cel't,ified by the judge before whom the trial 
was had to have boon prove1l by such plaintiff Ol' defendant respec
tively, without regard to the general costs of the canso ; and it shall 
be lawful for tho judge before whom miy stwh action Hhall be tried 

• 

to certify on the record that the vali1lity of letters patent in the 
declaration mentioned came in question ; and the recortl with such 
certificate being given in evidence in any suit or action fur infring· 

' ing the said letters patent, or in any p•·ocee1ling by scire fa1,ias to 
repeal the letters patent, shall entitle the pl:,intiff in any such suit 
or action, or tho defe~ulant in such }H'Ocectling by scire facias, on 
.9btaining a dec1·ee, decn~tal order, or iinal jmlgment, to his full 

• 

costs, charges, and expenses to be taxed as bot.wcen attomey antl 
client, unless tho judge making such decree or order, m· the j tHlgu 
trying such action or proccediug, shall certify that the plainttff or 
defendant respectively ought not to have such full costs. 

38. Fee.~ on obtaining patents. 'l'hm·u shall be pai1l in rcspt'clt 
of letters }latent applied fol' or issued as herein mcntione1l, tho 
depo~iting of spceiti1mtions, disclaimcJ·s, and memoJ'aJHla of altct·a
tions, warrants, certilicates, entries, and scarehes, and other matters 
and things respectively n1entioned in the ninth schetlule of this Act, 
such fees as arc enumerated in that schedulll ; mul such of the said 
fees as arc thereby made payable to the law oflieer shall aml may 
be received and retained by such law oflicer fol' his own proper usc ; 
and the residue thereof shall form part of the the consolidated 
revenue of Victoria, and he paid, applied, and disposed of accord
ingly. 

39. J!)nglis!t patmts to be subject to t/ds Act. All lctt£>rs pat cnt 
which ohall have been or which shall he granted in the United 
Kingdom of Great Britain and It·eland aftm· tho thirty-first day of 
December in the year of om· Lord oue thousand eight humhcd and 
fifty-seven, for auy invention, shall, so far as the s~une relate to 
Victoria and its dependencies, be ami be deemed to have been 
utterly void and of none effect, and In nowise be put in execution ; 
but all such letters }JatL•nt grant eel in the said U nitL·tl Kingdom on 
or before that day, und which would he or wouhl have been valid 
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in Victoria if this Act or any other Act relating to letters patent 
heretofore in force in Victoria lmu not been passed, shall be deemed 
and taken to have been granteu under this Act, and may be dtialt 
with aceordingly. 

SCIIEDGLES • 

• 
ScnEDULE I. 

Sution 2. 

Date of Act. Title of Act. Extent of Repeal. 

18 Viet. Xo. l .. "An Act to protect the rights of inventor~ 
" of articles nt the J:xhibition in Victoria 

The whole • 

" of one thousand eight hundred nllll 
" fifty-four.'' 

".An Act concerning Letters Patent for In· 
20 Vil't. X o. 3 .. " ventious." The whole • 

SCHF.IlULE II. 
Section '1. 

To all to whom these presents shall come, I [.John Doc, of Tamdnle, in the county 
of Talbot, engineer,] send greeting: 

Whereas I am desirous of obtuining Royal letters patent for securing unto me IJer 
linjesty's speeialliccnsc tbnt I, my executm'S, ndministrntors, and assigns, nnd such 
uthcrs as I or they should at any time agree with, and no others, should nnd law
fully might from time to time, nnd nt all times during the term of fourteen years (to 
he computed from the day on which this instrument shall ho left nt the office of the 
rtyislJ'ai'·!Jelleral), make, usc, cxe1·cise, and Tend within the colony of Victoria nnd its 
<lcpcndenl'ics nn invention for [i11BCI'l tiLe title u.ft!IC i~tvelltio~<]; and in order to obtain 
the said letters patent I must by an instrument in writing under my hand nml seal 
Jlllrticularly uescribe nnd ascertain the nature of the suid invention, and in what man
uel' the same is to be performed, null must nlso enter into thu CO\'Cnnnt hereinafter 
··ontuined: Now know ye, tbnt the nature of the enid invention, nnd the manner in 
1d1ich the sumo is to be performed, is pn .. tlcularly described and ascertained in nnd by 
the following statement; (thnt i~ to say,) [dCBcribc the im•eutiQn ]. And I do lwreb~-, 
f·>r myself, my heirs, el!:ccutors, and auministrators, covenant with IJer Majesty, her 
heirs, and ~>ue;;;;ssors, that I believe the snid invention to be a new invention as to the 
i•lll>lic use null exercise thereof, and that I do not kno\V or believe thnt nny other per• 
;un than myself is the true and firot inventor of the said invention, and thnt I will not 
•leposit these presents nt the office of the rt!Jislrar·!Jflleral with any such knol\·ledge or 
belief as last aforesaid. 

In witness, &c. 

u. :),'j 
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ScnEDULE III. 

Section !l, 

l'ntent for [in~crt tlte title of tliB I']JCcificationJ. Thi~ is to notify thflt .A. B. or &c., 
did on the dny or instmtt [ oJ•lnst] deposit nt the office of the 
rrgistmr-gcncral in ~Iolbourno a. speeifientien or instrument in writing under his hnnd 
nnd scnl pnrticulnrly describing nnd nscertnining the nnture of the said invention, nnd 
in whnt manner the smne is to be performed, and that by rcnson or such deposit the 
sail! invention is protected nnd secured to him exclusively for the term of six cnlcndnr 
months thence next ensuing; and I do fm·ther notify thttt the snid .A. B. hns gh·en 
notice in wl'iting nt my clt•Lmbrr~ of his intention to proceed with his application for 
lettet·s patent fot· the said invention, nnd that I have appointed [ Tlwrsda!J) the 
day of next, nt o'clock in the noon, nt my clmmbcrs to heur 
nnd consider tlw snid application und ull objections thereto ; and I do hereby require 
all perwns hnving nn interest in opposing the grnnt of such letters patent to lcuvc on 
or before the dny of nt my chnmbers in Mclboume pnrticulnrs in 
writing of thch· objections to the said npplicntion, otherwise they will be precluded 
rom urging the same. 

Given under my hnnd this day of 18 . 

ScnEDULE IV. 

Section 10. • 

T. II. P., 
General. 

Upon hearing the objection of A. B. to grant to C. D. of letters pntent for [i11sert 
the title a.~ i11 the specification], I do by this wl'iting under my hund order that thr. sniJ 
.A. B. shall pay to the said C. D. the sum of for the costs of such hearing [or to 
l1i. Ji: the sum of ns a remuneration for his nttendancc nt such hearing]. 

Given under my hand this day of 18 • 

SCHEDULE V. 

Section 11. 

G. n., 
General. 

I hnvc heard nnd consideted the npplicntion of .A. B. for letters pa.tent for [i11serl 
tlte title as in tlte specification], and also nil objections to the same, nnd having; perused 
the specificntion nnd the usual nnd necessary advertisement~, nn1 of opinion that ns it 
ill entirely nt tho hnznrd of the said npplicant whether the said invention i~ ll!'W :md 
will bo.ve the desired success, ller Majesty's Royal letters pntcnt mny be i8sucd in the 
form contained in the sixth schedule to the "Patents Statute, 1BG5," [with the fol
lowing additional cluuscs {that i~ to say,) lwr·c stl tltem out if"''!']· 

Given under my hnnd nnd seal this day of 
(L. s.) W. F. S., 

Genern\. 
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ScnEDULE VI. 
' &ctiOil 13, • 

ictoria, by the Grace of Goo.!, of the United Kingdon of Great Britainnnd Ireland 
Que n, Defender of the Futth, to ull to whom these presents shall come, greeting: 

Whereas A. B. of in the county of , engineer, hath represented that 
he is desirous of ohtnining our Uo~·ulletters puteut for sccul'ing unto him our special" 
license that he, his executors, nrlministl'lltor~, and assigns, am\ such others us he Ol' 
they should ugt·ce witl•, und no c~ncrs, should and lawfully might make, use, exercise, 
nnd vend within om· Colony or Victori1\ nnd its dependencies on invention for [insert 
t!tc title of t!te im:mtiou]; and by an instrument in wl'iting under his hand nml seal, 
ucposited in the oflice of the 1'egistrar-gcneral, the said A. B. bath partienlnrly de
scl'ihed und ascertained tho nature of the said invention, nnd in what mmmer the same 
is to be performed; and we, being willing to give encouragement to nil urts and inven
tions which mny be for the puhlic good, nrc graciously pleased to confer upon tho snld 
.A. B. the pl'ivilcges hereinafter mentioned : Know ye, therefore, ~hat we, of our eRpec
ial gmce, certain knowleugc, nnd mere motion, huvc gil·en null gt·nntcd, nnd by these 
presents, for u~, our heirs, nnd successors, do give nnd gmnt unto tho snid A. B., his 
executors, administrators, nnd assigns, our spccinlliccnsc, full power, sole prh·ileg<', 
nnd uuthority thnt he tho said A. B., his executors, udminititrntors, nnd assigns, und 
every of them, by himself and themselves, or his nnd their deputy Ol' deputies, serv
ants or agents, or such others ns he or they shall nt nny time ngrcc with, nnd no others 
during the term herein expressed, shall and lawfully mny mnkc, usc, exercise, and 
vend his said invention within our snid colony nnd its uepcnucncies, in Rnch munner 
ns to him, his excclltors, administrators, and nssi!!us, or any of them shall seem me~t, 
and thnt he, hiR executors, nuministt·ntors, nnd assigns, shnllnnd lawfully mny haviJ 
aud enjoy the whole profit., benefit, commodity, and ndl'!lntage, from time to time 
coming, growing, accruing, nnd al'ising by l'enson of the said invention during the suid 
term; to have, hold, exercise, nud enjoy the snid licem:es, powers, privileges, and 
ndrantnges unto nnrl by the said .A. B., his executor~, administrators, nnd assigns, for 
aud during nnd unto the full cud nnd term of fourteen years now ucxt.cnsuing; nnd to 
the end thnt he, his executors, administrators, nnd assigns, nnd ovcry of them, may 
have and enjoy the full benefit and the sole use nnd exercise of the snid invention nccord
ing to our gracious intention; we do by tbeso presents, for us, our heirs nnd successors 
require and strictly command all and every person nnd persons, bodies politic nod cor
porate nml nil other our subjects whatsoever, of whnt estate, quality, degree, nnmc, m• 
conuition soe\·cr they be, within our said colony nnd its dependencies, thnt 
neither they nor any of them nt any time during the said term, either directly or indi
rectly, do make, usc, or put in pl·uctice the snid iuventiou or nny part of the same so 
attained unto by the snid A. B. ns aforesaid, nor in anywise counterfeit, imitate, or 
1·escmble the same, nor shnll make or cause to be mntlc nny nddition thereunto or 
subtraction from the snmo whereby to pretend himself or them>elvcs the inventor or 
inventol'fi, devisor or devisors thereof, without tho consent, license, ot· agreement of the 
said .A. B., his executors, administrntors, or assigns, in writing nndm· his or their 

• 

hands and seals first hnd nnd obtained in that behalf, upon such painR and pen· 
altics ns can or mny be justly infiictcd on such offenders for their contempt of this our 
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royal command, and further to be nnswcrnblc to the said .A. B. , his eltccutors, ndmin· 
istrutors, and assigns, according to law for his ond their damages thereby occasioned : 
Provided ulwoys, and these letters patents nrc and shall be upQn this condition, that is 
at nuy time d111·iug tho anid term hereby granted it shallnppcar tlmt this our gmnt if 
contrary to law or prcjudir.ial or inconvenient to our subjects in general, or that the 
suid invention is not u new invention us to the public usc and exercise thereof, or that 
the said A. B. i~ not the trnu and first inventor thereof within this colony or its 
dependencies, these our letters patent shall forthwith cease, determine, nnd he uttel'ly 
,·oid to nil intents nml purpose~, anything hercinbuforc contained to the contrury 
thereof, in nn~·wisc notwithstanding: Pr·o,·idcd also, that these our !utters patent, or 
anythir•:; herein contained, shall not Clttcnd or be construed to extend to gil·c pri,·i
lege unt.o the said .A. B., hi~ exccntor·s, administrators, or nssigns, ot· any of tltcm, to 
usc or· imitate nny itl\'~ntion or work whntsouvet• which hath heretofore been found out 
or im•r.nted by au~· <'thct· of our subjects whatsoever mul publicly used or cxcrci~ctl 

unto whom or like letter~ patent or privileges hnve been already gl'llntccl fm· the ~ole 
usc, exercise, am\ benefit thereof, within our ~aid colony or its dcpcndcncie~, it being 
our will and pleasure thnt the said A. B., hi8 executors, ndministmtors, und nssignN, 
and nil and e\·ery other person nnd persons to whom like letters patent or pt·ivilegcs 
hnve been nlreucly gmntcd as nforesaicl, shall distinctly use nnd practice their ~e,·crnl 

inventions by thum in\·entcd nnd found out according to the true intent and meaning 
of the same respective letters patent and of these presents: l'r·ovidcd lilwwiRo nc,·erthc· 
less, nne! these our letters pntcnt ure upon this CXlll'css condition, thnt if the said 
instrument in wtiting docs not pnrticulnrl~· uc~cr·ibe ond ascertain the untm·e of the 
sahl invention, and in what mnnucr· the same is to be performed, nncl nlso, if the sai<l 
A. B., his executor~, administrators, or uscigns, shall not pay at the office of the 1"/'fJi.~. 
ll·a?··yencrrcl of our said colony the Stllll of liftccn pounds within three years next 
after tlw date of these presents, nml the sum of twenty pountls within se,·cn ycnr·s 
1:cxt nftcr such date>, nud also if the said A. B., his executor~, atlrninistmtor~, or 
11ssigns, shall not supply or cnu<'e to be supplied for our service nil such m·ticles 1:r 
the snid inYcntion ns he or they shall be rcquit·cd to supply by the persons mlminister
iug the depa!'tmcnt of our scr·vicc for the use of which the same shnll be required, it~ 

i'uch manner, nt such times, and nt nnd upon such rcasonnble prices nnd terms ns shall 
be aettl~d for thnt purpose by the suid persons requiring the same, that then nnd in 
nny of the snit! cnscs these om· lettci'B pntcnt, nnd nil liberties and ndvnntogcs whntso
C\'Cr hcrci.Jy grnntetl, shall utterly cease, determine, and become Yoitl, nnythiug herein
before contained to the contrary thereof in anywise notwithstanding: Provided th11t 
nothing herein contuined shall prc\'cnt tho grnnting of licenses in such mnnncr nntl 
for such considc!'lltions as they may by lnw be grnntcd. And lastly, we do by these 
presents, for us, our hcit·s and successors, grnnt unto the said A. B., his executors, 
administrators, nnd assigns, thnt these our letters patent shall be in and by nll thing8, 
good, firm, vnlid, nnd sulficicnt and effectual in the lnw, nccording to the trne intent 
und meaning thereof, and shall be taken, construed, nnd adjudged in the most fnvora· 
ble and bcneficinl sense, for the best ndvnntnge of the snid A. B., his exccutorF, 
administrntors, nnd nssigns, os well in oil our courts of record os elsewhere, nnd by all 
alld singular the ollicers and ministers whatsoever, of us, our heirs and successors, in 
our said colony and its dcpentlcmcics, and amongst allnnd every the subjects of us, our 
heirs and I'Ucce~sore whatsoever noel wheresoe\·cr, notwithstnnding the not full and 
certuin <lescribia;; the nature or quality of tho suhl inYcntiou, o~ o[ the mntcr·iuls 
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thereunto conuucing nod belonging. In witness whereof we have ennsed tbese our 
letters to be mnde patent, anti to be sealed and bear dnte as of the 
day of · 

• 

ScnEDULE VII. 
Scctiort 20. 

Patent for [t'nscrt tlte titlt ]. This is to notify to all whom it may concern, that 0. 
D., of &c., has applied to me for leave to enter a disclaimer of part [or memorandum 
of alteration, as tlle case may be] of the said invention, the particulars whereof are 
stated b~low ; I do therefore appoint [ T!tursday ], the dny of next, 
aL o'clock in the noon, to hear and consider the said application nntl 
all objections to the same; nnd I do hereby require all peraons having nn interest in 
opposing the enid application to leave on or before the dny of nt my 
chambers in llelbouFne particulars in writing of their objections to the enmc, other 
wise they will be precluded fron1 urging such objections. 

Given under my hand, this duy of • 
W. F. S., 

Gen~rnl, 

The following is the disclaimer (o1• as tltc ca.~e may be] wbich I dcaire to make in, 
&c. [ Tlle applicant must ltere set fortlt wltat ltc wisltrs to enter, aJtd sig11 it]. 

SCHEDULE VIII. 

Section 27. 

Patent for [iusc1·t tltc title]. Koticc i~ hereby given, that I have presented a peti
tion to his Excellency the Governor, praying for tim I.'Oilfirmntion of [or extension of 
the term in] the said patent, nnd that n royal commi&~ion hns issued authorizing and 
rrquil'ing certain commissioners therein named to consider nnd report upon the subject 
to llcl' llnjcsty, which said commissioners will meet for that plll')losc ou the 
dn,l' of next, nt. o'clock in the noon, ut . .All pcr
~ous ubjcctiug to tho said confirmation [or cxten;;iou] must cuter u en1·cat against the 
~ .. uw, nt the office of the l'e:Jistrar·[Jeneral in llclbouruc, otherwise they wiil be pre
cluded from objecting to it. 

Dated this duy of 

-·--
ScnEDULE IX. 

Section 38. 

On depositing ~pccificntion ........................... . 
'I'tll fli f "' " o 1e nw o cer or nny appomtmcnt ..••.••...••••• 
On obtaining letters pntcnt . ....................... , .•.. 
.At or before the expiration of the third year ...••..•••••. 
.At or before the expiration of the scl'cnth ycur •.•••....• 
To the law officer with particulars of objections •••.•••.•• 
On presenting petition for extension or confirmation .•.• :. 
Every senl'cb nnU inspection . ..........•... , .......... . 

.A. n. 
• 

£ B. d. 
• ., 10 0 ~ 

2 4 6 
• 

2 10 0 
15 0 0 
20 0 0 

2 4 6 
2 10 0 
0 • 0 • 

' 



' 

' 

550 

• 

• 

FOREIGN LAWS. • 

Entry or assignment or licen~e .......... , • .. .. .. .. . .. . 0 10 0 
Certificate of assignment or license, •......••. , ... ,.,,.. 0 10 0 
}'i:ing of mcmornntlum of nltcmtion or discluimcr, ••. ,,,. 2 10 0 
Entering nny en vent................ . . . . . . . . . . . . . . . . . 2 10 0 
Copy or cxtmct of uny writing per common lnw folio .•.•. , 0 1 0 

From Garpm. Pat, L. of World, 615, 

----------

An act to amend the laws concerning Letters Patent for 
Inventions. No. DCCCVlll. Decembe1· 12, 1884. 

Be it enacted by the Queen's 1\:Iost Excellent Majesty, by and with 
the advice and consent of the Legi~lativc Council and the Legis· 
lativc Assembly of Yictoria in this p1·esent Parliament assembled, 
ancl by the authority of the same, as follows that is to say : 
1. 'l'his Act may for all purposes be cited as " The Patents Act, 

1884" and shall be read and construed as one with "'l'he Patent 
Statute 181i5," (hereinafter referred to as the "Principal Act") as 
amended by the Act No. CCCCXXXII, except so far as such con· 
strnction would be inconsistent with Ol' repugnant to the JH'ovh;ious 
of this act. 

2. In this Act ancl the princi11al Act the woru "patentee" shall 
lllC'flll the person for the time being entitled to the beneiit of any 
letters patent in Victoria, and the words "the true and first inven· 
tor" shall mean the person who is the actual inventor or his nomi· 
llC'C or assignee, and shall not include the unauthori2;ed importer of 
au invention from elsC>w here. 

3. The acts specified in the first schedule hereto shall be and 
1 he same are hereby repealed to the extent specified in the third 
column of the said schedule : Nothing herein contained shall afft•<:t 
any proceedings or things lawfully taken, done, or commen~ed, ot· 
any letters patent granteu, or any 1n·otection or t·ight conferred, "r 
any register or appointment made, or any notice of particulars given 
or published, or any warrant issued, or caveat entered under any of 
the repeaicd portions of the said Acts, before the passing of this 
Act; and all such proceedings and things shall be as valid and may 

. be continueu, and all such ~etters patent, protections, rights, regis· 
tcrs, appointments; notices, particulars, warrants, and caveats shall 
have the same force and efficacy as if this Act had not been 
passed. 'Vhen letters patent have 1Jccn gt·anted to any person 
before the passing of this Act, or shall in respect of auy application 
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roade before tne passmg of this Act be l1ereafter granted to any 
person for any invention, such person shall with respect to all 
matters and things which might lawfully have been done, and with 
l'espcct to all fees which might lawfully :have been paid after the 
passing of this Act, be entitled to avail himself of the provisions of 
this Act as if this Act bad been passed before the grant of such let
ters patent. 

MoDE oF OBTAINING L};TTEns PATENT. 

4:. In section 6 of tho principal Act the words "twelve months 
shall be substituted for the words "six montl1s," wherever the srtme 
occu1· in the said section. 

5. For the pmposes of tlw hearing and consideration of any 
application in accordance with the provisions of section 10 of the 
principal Act, the Ia.w officer may by summons under his hand re
quire the attendance of all such persons as be thinks fit to call be
fOI·e him for examination, and may under his hand order to be paid 
by the applicant or objector to such persons such remuneration for 
thcil· attendance as to him may seem reasonable. In opposed case:J 
where applicants and objectors consent the law officer may hear all 
t~::; parties in the presence of one another. 

6. If any person whose attendance bas been so required and on 
whom any such summons has been served by the delivery thereof 
to him or by the leaving thereof at his usual place of abode, neglect 
or fail to appear or refuse to make answer to such questions as arc 
put to him tvuching such application as aforesaid, such person shall 
forfeit and pay a penalty not exceeding twenty pounds, to be recov
ered by any llerson authorized so to do by the law officer in a sum
mary way before a justice of the peace. 

7. If any applicant for a grant of letters patent be dissatbfil'tl 
with the refusal of the law officer to issvn his Wal'!'ant for the 
gr:tntiug of letters !latent, such applicant may appeal to the Sn
}H'emc Cotut, and the mode of such appeal and all mattm·s relating 
to pleading, practice, and pmcedure therein shall uc in accordance 
with rules of court fo1· the time being in force. F01· the }JUrpose 
of regulating such appeals the Supreme Court may at any tiri1c, with 
a concurrence of a majority of the judges thereof present at any 
nweting for that purpose l:eld, make rules of court, and may from 
time to time annul any such rules and make further or additional 
rules ; and the Supreme Court may direct a warmnt for the gmnt
ing of letters patent, and t;uch warrant shall be to all intents and 



li'OREili-~ LAWS . 
• 

• 

puposes as valid and effectual as though it were a wan·ant for the 
granting of letters patent for an invention under the hand and seal of 
the law officer. . 

8. Notwithstanding anything in any Act of Parliament con
taincll, where any patent Ol' like privilege for the monopoly or ex
clusive usc or exercise in any parts out of Victoria and its depend
encies bas been obtained for or in respect of any invention first 
invented in parts out of Victoria and its dependencies, letters 
patent may he granted for or in respect of such invention at any 
time within one year from the <late of the granting of the first of 
any such patents or privileges for such monopoly, exclusive usc, or 
exercise as aforesaid, notwithstanding that such invention has been 
nsetl or publisl:ccl in Vict,oria within such period of one year, and 
tmch letters patent, when g•·antcll, shall have the same force and 
effect as if such }lrior publication or usc had not taken }llacc : Pro
vided, however, 'l'hat if such usc or publication have been made 
in Victoria with the consent of the inventor, such inventor shall 
not be entitled to a grant of letters Jlatcnt under the authority of 
this section. 

9. (1.) If the Governor in Council is pleased tq.malw any ar
rangement with the government or governments of any Australian 
colony, or with the government of the colony of N cw Zealand, or 
of the colony of Fiji for the mutual protection of inventions, then 
any person who has applied for the protection of any invention in 

· any such colony shall he entitled to a patent for his invcution un
der this Act in priority to other applicants, and such patent slmll 
have tuc same date as the date of the protection obtained in such 
colony : ProvillcJ, That his application is maJc within six months 
ft·om his applying for protection in the colony with which the ar
rangement. is in force : ProviJed, '!'hat nothing in this section 
contained shall entitle such person to recover damages for infringe
ments happening prior to the date of the actual acceptance of his 
complete specification in Vicfol'ia. 

(2.) The publication in Victoria Juring the period aforcsaiJ of 
any description of such invention, or the usc thcl·cin during such 
Jleriod of invention (whctllc•· with or without the consent of such 
person as aforesaid), shall not invalidate the patent which may be 
granted for the invention. 

(3.) The application for a grant of a patent under this section 
must be made in the same manner as an ordinary application under 
this Act. 
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( 4.) 'l.'he provisions of this se'.ltlon slu1ll apply only to such of 
the colonies aforesaid with respect to which the Governor shall 
from time to time by order in Council declare them to be applica
ble, and so long only in the case of each colony as the order in 
Council shall continue in force with respect to that State. 

10. Where Her :Majesty has by order in Council applied the 
provisions of section 103 of an Act of the Imperial Parliament, 
callel1 "'fhe l~atcnts, Designs, and Tradc-l\Iarks Act, 1883," or any 
portion thereof, to Victoria, the provisions of tho lust preceding 
section may, by order of the Governor in Council, be applied for 
the protection of inventions patented in the United Kingdom or 
Isle of l\Ian : Provided, 'l'bat such order in Council may be at 
any time revoked. 

11. \Vhcrc any commissioners have been appointed by tho Gov
<'rllor in Council, under Jlart III. of the principal Act, to consiuer 
the petition of any person fC'r the confirmation of letters patent, 
or for tlw grant of new letters patent, or for an extension of tho 
term in any letters patent mentioned, such commissioners may, if 
in their 1·cport to Her l\Iajesty, her heirs and successors, they rec
ommend that such confirmation, grant, or extension should not be 
made, also recommend that all the costs and expenses of or relating 
to the coilsidcration of such petition by the commissioners, and of 
and relating to the appearance of the law officers of the Crown 
and the crown solicitor to oppose the prayer of such }lCtition, shall 
be borne by such petitioner; and the Governor in Council may 
thereupon make an order that such costs and expenses, or any part 
thereof as he thinks fit, shall be borne by such }letitioncr. 

I\J ISCELLA::\EOt:S J>ROYISIO::\S, 

12. Any person who writes, paints, prints, molds, casts, carves, 
engraves, stamps, or otherwise marks upon anything malle, used or 
sold by him, and for the sole making or selling of which he 'has not 
obtained letters patent, the name or any imitation of the name of 
any other }lCrson who has, as patentee, obtained letters patent for 
the sole making and selling of such thing, without l·:mvc in writing 
of such patentee or his assigns, or who, upon such thing not h:wing 
llecn purchased from the patentee or some person who purchased it 

' 

• 
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from or under such patentee, or not having bad the license or con
sent in writing of such patentee or his assigns, writes, paints, prints, 
moltls, casts, carves, engraves, stamps, or otherwise marks the word 
"patent" or "patented," or the words" letters :patent," "royal 
letters patent," or "Queen's patent," or any word or words of like 
import, with the intent of counterfeiting 01' imitating the stamp,· 
m:u·k, or device of the ratentee, or of deceiving tho public and 
inducing them to believe that the thing in question was made or 
sold by or with the consent of the patentee, or who JHits to sale as 
patented any article not patented in Victoria, for the purpose of 
deceiving the public, shall be guilty of a misdemeanor, and on con
viction thereof be liable to a fine not exceeding one hundred pounds 
or imprisonment for a period not exceeding three months. 

13. 'Vlwnever, through inadvertence, accident, or mistake, and 
without any willful default ot· intent to defraud or mislead the pub
lic, any person who has, as patentee, obtained letters patent for the 
sole making and selling of anything, has (in his specification) 
claimed to be the true and fir:;t inventor or discoverer of any mate
rial or substantial part of tho thing patented of which he was not 
the true and first inventor as aforesaid, every such patentee, his 
executors, administrators,·and assigns, whether of the whole or any 
iuterest in such letters patent, may maintain a suit at law or in 
e<Jnity for the infringement of any part thereof which was bonafide 
his own, provicleu it be a material and substantial part of the inven
tion in respect of which the letters patent wore rightfully gmntcd, 
and that it be definitely distinguishable ft·om the parts so claimed 
without. right as aforesaid, notwithstanding tho specifications may 
<•mbrace more than that of which such patentee was the true or 
iirst inventor or discoverer ; but in every such case in which judg
ment is given or a dcct·ec is made fot· the plaintiff, no costs shall be 

. recovered unless the proper disclaimer has been entered at the 
chambers of the law officer before the commencement of tho action 
or snit, nor shall he be entitled to the heneliL of this section if he 
have unreasonably neglected or del:l.ycd to enter said disclaimer. 

14. A patent shall have to all intents the like effect as against 
her l\Injcst.y the Qncen, her heirs, and successors, as it has as against 
a tmbject, but the minister at the. head of auy department of the 
public service may usc for the public service any patented article 
or any patented manufacturing process on such tenus as may he 
agreed on with the patentee of ~;uch article or process, 01' in ddault 
of such agreement on such terms as may be settled by arbitration 

• 
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conducted under regulations to be made by the Governor in 
ci.l. 
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Coun~ 

15. (1.) The proceeding by scire facias to repeal a !Jl~tcnt is 
hereby abolishP-d. 

(2.) Revocation of a patent may be obtained on petition to the 
Supreme Court. 

(3.) Every ground on which a patent might, at the commence
ment of this act, be repealed by scit·e facias shall be a ground of 

• 
l'eVOC3tLOU, 

(4.) A petition for t·evocalion of a patent may be lH'esentcd 
by-

( a.) The law officer; 
(b.) Any person authorizetl by the law oflict•r; 
(c.) Any person alleging that the patent wa<> obtained in fi·aud 

of his rights, or of any person under or through whom he claims; 
(d.} Any person alleging that he, or that any person under or 

through whom he claims, was the true inventor of any invention 
includccl in the claim of the 11atentee; 

(e.) Any person alleging that he,- or any person under or through 
whom he claims an interest in :my tracle, business, or manufacture, 
hucl publicly manufactured, used, or sold, within this realm, beforl3 
the date of the patent, anything claimed by the patentee as his 
• • 
111 vent10n. 

(5.) 'fhe plaintiff must deliver with his petition particulars of 
the objections on which he means to rely, and no evidence shall, 
except by leave of a judge of the court, be admitted in proof of 
any objection of which particulars arc not so tlclivercd. 

(6.) Particulars delivered may bu f1·om time to time amended by 
leave of the court in which such action is pending or a judge thereof. 

(7.) The defendant shall be entitled to begin, and give evidence 
in support of the patent, and if the })lain tiff gives evidence impeach· 
ing the validity of the patent the tldendaut shall be entitled. to 
1·eply. 

(8.) 'Vhere a patent has beeu revoked on the ground of fraud 
the law officer may, on the application of the true and first inven
tor made in accordance with the provisions of this Act, grant to 
bim a patent in lieu of and bearing the same date as the patent so 
revoked ; but the patent so granted shall cease on the expiration of 
tho term for which the revoked patent was granted. 
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LEGAL PROCEEDINGS. 

16. (1.) In an action for infringement of a }latent, the judge 
who is trying the action may, if he thinks fit, and shall on the 
request of either of the parties to tho proceeding, call in the aid of 
an assessor specially qualified and try and hear the case wholly or 
partially with his assistance. 'l'he action shall be tried without a 
jury, unless the court shall otherwise direct. 

(2.) A judge of any court having jurisuiction to deal with mat· 
ters and things relating to letters patent may, if he sees fit, in 
any procccuing before him call in the aitl of an assessor as afo1·e· 
said. 

(3.) 'l'he remuneration, if any, to be paid to an assessor under 
this section shall be determined by the judge or judges who havo 
called such assessor to his or their aid, and be costs in the cause. 

17. (1.) In an action for inf1·ingemcnt of a patent the plaintiff 
shall deliver with his statement of chim, or by order of a judge of 
the court in which such action is br•>Ught at any subsequent time, 
particulars of the breaehes complain1!d of. 

(2.) The defendant on pleaclil~g thereto shall deliver with his 
statement of defense, or by order of the Supreme Court or a judge 
thereof at any subsequent time, particulars of any objections on 
which he relies in support thereof. 

(3.) lf the defendant disputes the validity of the patent, the 
particulars delivered by him must state on what grounds he dis
putes it, and if one of those g•·otmds is want of novelty, must state 
the time anti phce of the }Jrevious 1mblication or user alleged by 
him. 

(4.) At the hearing no evidence shall, except by leave of the 
judge, be admitted in proof of any alleged infringement or objec· 
tion of which 1)articulars arc not so delivered. 

(5.) Pm·ticulars delivered may be from time to time amended 
by leave of the court in which the action is then pending or a judge 
thereof. 

(6.) On taxation of costs, regartl shall be bad to the particulars 
delivered by the plaintiff and by the defendant, and they, respect· 
ively, shall not be alloweu any costs in respect of any particular 
delivered by them unless the same is certifietl by the court in 
which the action was tried, or a judge thereof, to have been proven, 
or to have been reasonable and proper, without regard to the gen
eral costs of the case. 
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18. In an action for inf!"ingcmcnt of a Jln.tcnt, the court in 
which such action is pending, or a judge thereof, may on the appli· 
cation of either party, make such order for an injunction, inspec
tion, or account, and impose such terms and give such directions 
respecting the same and the proccetlings thereon as the said court 
or tmch judge may sec fit. 

19. In an action for infringement of a patent, the court in 
wbieh the action was tried, or a judge thereof, may certify that the 
validity of the patent came in question, and if such court o1· judge 

• 
so certifies, then in any subsequent action for infringement tho 
plaintiff in that action, on obtaining a final order or judgment in 
his favor, shall have his full costs, charges, awl expense~, as 
hctwecn solicitor and client, unless such court or judge before 
whom the action was tried certifies that he ought not to have the 
same. 

20. Every patent may be in the form in the second schedule to 
this Act, and shall be granted for one invention only, but may con· 
tain more than one claim ; but it sh:1U not be competent for any 
person in an action or other proceeding to take any objection to a 
patent on the ground that it comprises more than one invention. 

21. If a person }JOSsessed of an invention dies without making 
application for a patent for the invention, application may be made 
by and a patent for the invention granted to his legal l'C}Jrcscnta
tivc. Every such applica~ion must be made within six months of 
the decease of such person, and must contain a declaration by tho 
legal representative that he believes such person to be the true aml 
iirst inventor of the invention. 

22. 'l'hc exhibition of an invention at an in£1ust1·ial or intenm
tional exhibition, or the publication of any description of the inven
tion during the period of the holding of the exhibition, or the use 
of the invention for the purpose of the exhibition in the place 
where the exhibition is held, or the usc of the invention during the 
period of the holding of the exhibition by auy person elsewhere 
without tho privity or consent of the inventor, shall not prejudice 
the right of the inventor or his legal personal representative to 
apply for and obtain provisional protection and a }latent in respect 
of the invention or the validity of any patent granted on the ap}lli
cation : Provhlcd, That both the following couditions arc complied 
with, namely; 

(a.) 'fho exhibito1· must, before exhibiting the invention, give 
the law officer one month's notice or b is intention to do so ; and, 
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(b.) The application for a patent must be made before or within 
twelve months from the date of the opening of the exhibition. 

23. The Governor in Council may, subject to the provisions of 
this act, from time to time, make, alter and repeal rules and regu
lations to 1·egulate tho issue of licenses to persons to practice as 
agents for tho procuring and taking out of letters patent for inven
tions, and fixing the amount or fcc to be charged for each such 
license per annum. 

24. 'l'he second and third schedules to this Act shall be respect
ively substituted for the sixth and third schedules to the principal 
Act. · 

25. The fees set out in the fourth schedule to this Act shall be 
payable for ::md in respect of tho matters and things therein men· 
t!oned in lieu of tho fees prescribed by the ninth schedule to the 
principal Act, and tho said fourth schedule hereto shall be substi
tuted for the said ninth schedule to the principal Act. 

Notwithstanding anything in the principal Act contained, a fee 
due in respect of letters patent for any invention at the expiration 
of the third or seventh year from the date therefrom, may be 1mid 
at any time within six months of such due date on payment of· an 
additional fee by way of penalty of two pounds and ten shilling:,~> 
and may be paid at any time within twelve months of such due date 
on payment of an additional fee by way of penalty of ten pounds ; 
and on payment of such fee and penalty the powers and privileges 
granted by such letters patent shall be as good and effectual to all 
intents and purposes as though such fee had been paid on such due 
date as aforesaid. 

From 32 Pat. Off: Gaz. 774. 

• 
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Sec LEEWARD IsLANDS. 

WALES. 

See GREAT BRITAIN AND IRELAND. 
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WESTERN AUSTRALIA. • 

An Act to Regulate Grants of Patents for Invent-ions in 
the Colony of HTestem Australia.. No. 1, Aug. 15, 1872. 

\Vhcrcas it is expedient to make provision for granting patents 
for inventions in the Colony of \Vestem Australia : Be it therefore 
enacted by His Excellency the Gov<'rnor of \V estern Australia and 
its dependencies, by and with the advice and consent of the Legis
lative Council thct·eof, as follows :-

1. Ilolde1' oj' letters patent under tltis Act entitle<l to same privi
leges as patentees in .England. From and after the passing of this 
Act, any person to whom, as the originator or discoverer of any 
new invention or improvement in the arts or manufactures, His 

. Excellency the Governor shall, according to the provisions herein
after contained, grant letters patent, 01' an instrument in the nature 
of letters patent, shall lmve within the said Colony of \Y estern 
Australia, for a term of fourteen years next after the granting of 
such letters patent or instrument, the exclusive enjoyment and 
advantage in the said colony of such invention or improvement, 
and snch and the same protection, and such and the same remedies 
at law and in equity against any person in the colony infringing 
the said letters patent or instrument, and generally such alHl the 
sume rights, powers, and privileges throughout the said colony, 
with respect to the invention for which such letters patent or instru
ment shall be granted, as any person to whom letters patent for a 
new invention have been granted under the Great Seal of England 
l1as by the law of England in and throughout the realm of England 
(save so far as such protection, remedies, rights, powers, and priv· 
ilegcs may be inconsistent with the }lrovisions of this Act) : Pro
vided that so much of the provisions contained in an Act of the 
United Parliament of Great.Britain and It·cland passed in theses· 
sion of the fifth and sixth years of the reign of His late 1\Iajesty 
King William the Fourth, entitled "An Act to amen1l the law 
touching letters letters patent for inventions," as relates to the con· 
firming of letters patent or granting new letters patent to a paten· 
tee acting under an erroneous belief that he was the first and origi· · 
nal inventor, and for the prolongation of letters patent, and the 
Reveral provisions contained in an Act of the United Parliament of 

• 
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Great Britain and It•claml passed in the session of the fifteenth and 
:.ixteenth years of the reign of Her present l\Iajesty, eiltitled "An 
Act for amending the law for gt·anting patents fot· inventions," 
~hallnnt bedeemcd applicable to the Colony of 'Vestern Australia: 
PI'Ovhlctl further, that any of the penalties recoverable by any per
:;om holdiug letters patent under the Gt·oat Seal of England in any 
court of Great Britain, undct· the said tit·st-mentioned Act, for any 
unauthorized person using or imitating the name of any such pat
entee, or using the worll " pat(•nt," or the like wortls, or counter
feiting the mark of any such patentee, may be recoverable and 
recovered in similar courts in the said colony by any person to 
whom letters patent, or au instrument in the nature of letters pat
cut, shall bo granted under the provisions hereof, ot· by his assignee, 
for similar injuries to such last mentioned patentee or his assignee 
in the said colony. 

2. liiocle oj' application j'or letters patmt. Any person being tho 
originator or discovet·cr of any new invention or improvement as 
aforesaid, for which no patent or instmment in the nature of letter~:~ 
patent has been issuell in 'V cstem Australia or any other coun
try, and being desirous of obtaining letters patent or an instrument 
as aforesaid under this act, shall deposit with the colonial treas
urer the sum of t\veuty-fivc pounds, anJ lc:wc in the office, or in 
the cuslouy of such person as the Governor may appoint, a petition 
addressed to His Excclloncy, stating clearly and succinctly the ob 
jcct to be attained by his invention or discovery, setting forth that 
he has deposited the sum of twenty·five pounds as aforesaid, and 
Jlraying that letters patent, or an instrument as aforesaid, may ho 
granted to him for the exclusive usc thereof in tho said colony ; 
and every such person shall also send witl1 his said petition a writ
ten specification, signed by him, of his invention or discovery, and 
of the manner aJHl process of making, constructing, using, an<l 
compounding the same, in such terms, avoiding unnecessary pro
lixity, as to enable any person skilled in the art or scltcme to which 
it appertains, or with which it is most nearly connected, to make, 
ccnl'truct, compound, and usc the same ; and in case of any 
machine, a statement of the principle and of the several modes in 
which he has contemplated the application of that principle or 
dtaractcr by which it may Le distinguished ft·om other inventions; 
and shall in tl1c said specification p:~rlicularly specify and point out 
the part, improvement, or combination which he claims as his own 
invention aud discon••·y : lw sh:lll r.bo st•nd a drawing aml written 

• 
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references, where the nature of the case admits, of d1·awings 01' 
specimens of ing1·edients, and of the compo><ition of mattCI', SJ1ffici
ent in quantity for the ptu·po:;u of cxpt••·iuwnt, when the invent.i.on . 
or discovery is a compo~ition of mat.tt•1' ; and he :shall moreover, if 
requil·ed hy such person 110 appointed aH afo1·csaitl, fnrniHh with tiw 
said petition a model of hiH invention, in all cases which admit of 
a representation by model, of a convtmi('IJt :::ize to exhibit :ulvau
tagcously its scveml p:u·ts ; mul lw ~o~hall also senti a solemn allinua
tion 01' dcclarat.ion, made ()('fore some just icc of the peaeo of t lu· 
said colony (and whid1 allit'lllat ion ot' tlct·laratiou t~nch justice is 
hereby authot•i:wd to takt•), that the lll'lit.iout•t' i~, as he helie\·es, the 
first and true ot'igiuator or discove1'el' of Mwh new im·cnt ion m· 
improvement, and shall allirm or decl:ue the object intended to he 
attained tlwreby. 

3. Notic:e o.f' application tu be publi.~lted in Gazette. The Gov
erno1' in his diseretion may thereupon cause notice of the t-mitl 
application t.o be inse1·ted in the Go\'P1·nineut Gazettt•, :uul tlwn·l,y 
requil·e any person who may eonccive that he would he )11'l'jllllicl'«< 
1Jy the gmnting of such lcttm·,; patent or instrument, to sew! 
within two months of the said publication to tho. oflice or at:hlrcl>:• 
of such person so appointed as aforesaid, a statement in \Hitting 
setting fo1·th the grounds of such objection, subserihcd with his 
proper name and :uld rct~s. 

4. Gove1'1!01' may refm· objection to appointees wlto .~/tall repo1·t 
to ldm. It shall be lawful for the Govcl'IIOr, upon reeeipt within 
tho time afo1·esaid of such objection, to refer the consitlemtion 
thereof to one ot• more competent person 01' persons to be appointe•! 
by the said Governor, and also to dit·ect the applicant for such 
letters patent m· instnuncut, and the oppouent of the gmnt or bsuc 
thereof, to attend hefot·e such person or pct·sons so appointctl, who 
shall investigate the said mat.t.er, and shall be at liberty to call to 
his or their aid such scientific or other witnesses as he or tlwy may 
think fit, and to cause to be paid to Kuch witnesses by the applicant 
such remuneration as he ot' they may direct ; and such person Ol' 

persow so appointt'd shall report to the Govemor whether in his 
or their opinion such letters pah•nt should be issued, and if any 
such objection shall be snf;tained, the said specification, dr:nving:;, 
and models shali be returned to the said applicant, aml the said sum 
of twe11ty-five pom111H shall be paid to Her l\lajesty as het·einafte1' 
mentioned. 

5. Costs of inquiry to be yiveu. It shall be lawful for snell 

IT. ~G 
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person or pei'sons so appointed, to whom tho consideration of any 
such objl.'ct ion as aforesaid is rcfel'l'ed, if he or they sec tit, by cer
tificate under his or their hand, to determine the amount of the 
costs of any hem·ing or inquiry upon such ohject'ion, and to order 
by and to whom such costs shall be paid ; and if any such costs so 
ordered to be paid he not paid within seven .Jays after tho date of 
such order, every such order may be mauc a l'lllc of the Supreme 
Court of e;uch colony. 

6. If 110 objection, letters patent may be issued. In case no 
objection shall be m:Hic to thu i:::suing of the said letters patent or 
instrument within the time aforesaid, or in case such purson or per
sons so appointed shall report that such letter~:; patent or instrument 
should be issued, the Govet·nor may direct, by writing under his 
hand, that such letters patent or instrument shall be issued by the 
colonial sect•etary or other proper officer, and shall thereupon ca1.1se 
such specitications, drawings, and models so sent as aforesaid, to be 
deposited with the colonial seeretary of the said colony. 

7. Amount to bo paid .for letters pateut. The person applying 
for snch letters patent or instrument shall, within onu month after 
the issuing of such dit·cction, pay into the office of tho colonial 
treasury of the said colony and obtain a receipt for the sum of 
twenty-five pounds sterling, which sum and tlw said sum of twenty· 
five pounds, and all othet· monl.'ys received by the colonial treasurl•r 
undel' this Act, shall ue paid to Ill'r l\Iajcst~., her heirs and SllCCl'S· 
sors, for the usc of the said colony and in support of the govern· 
men t thereof. 

8. Cvloniul secretary tv issue letters patent. The colonial sec
retary or other propl•r ufiicc•·, upon such dirPctions as aforesaid, 
and pro!luction to him of the receipts of the eo\onial treaS\Il'l'l', 
shall forthwith cause letters patent to be prepared in the form in 
the Hchednlc hcrl.'unto annexed marked A, and the Governor shall 
sign his name and cause the seal of the said colony to be annexed 
to such letters patl•nt, ani\ deliver the same to the pl•rson to whom 
the same shall be grnntcd, or to his agl•nt or lt•gal rep1·escntative. 

9. Letter.~ patent to be delh•ered to colonial secretary. The 
person to whom such letters p:.tcnt shall be issued shall. thereupon 
deliver or eausc to be delivered the said letters patent at the oillcu 
of the tmid colonial ~ecretary, and the said letters }>Utent shall l1e 
operative from the time of snch delivery. 

10. 11/vre titan ten persons 1iW?/ be. intm·esfe(l in Zettel'.~ patent. 
It ~lmll be l:\wful fot· a larger uurnber than ten persons to have a 
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legal or beneficial interest in any such letters patent or instrument 
in the nature of letters patent, issued under the provisiona of this 
Act. · · 

11. Assignment oj' a patent aml1·eco1·d tltereoj: Ev~ry patent 
or instrument in the nature of letters patent granted under thi~ Act 
sh:tll be assignable in law either as to the whole intet·est ot• any 
undividrd part thereof by any instrument in writing, which assign· 
m~nt, and also <wery grant and convL•yance of the exclusive right 
under any patent to make and mw and to grant to others 1 o make 
and use the thing patent<>d within the said colony, shall be rccorcled 
in the oflice of the colonial sect·etary within tht·ce months ft·om the 
execution thereof upon payment by the assignee or grantee to the 
colonial treasurer of the sum of ten pounds. 

12. Injunction rnay be granted. In any action in the Supreme 
Court of the said colony fot• the inft·ingcmcnt of any lcttm·s patent, 
or instrument in the nature of letters patent, issued under the pro· 
visions· of this Act, it shall bo lawful for the court, as well in its 
common law as equity jurisdiction, or if the com·t be not sittiug, 
then for a judge of sucl' court, on the applic~ation of the plaintiff ut· 
defendant respectively, to make sneh Ol'oltn· for an injuuctiou, 
inspection, or account, ami t') give such direction resJwcting ~uch 
action, injunction, inspection, and account, and the proceedings 
therein respectively, as to such court or judge shall ~;cem fit. 

13. Letters patent may be repealed by scire j'acias. Any lPtterH 
}>atent or instrument in the nature of letters patent granted by 
virtue of this Act shall be liable to be repealed by writ of scit·c 
facias for the same causes and in the same manner as auy grants of 
the crown are liable to be repealed. 

14:. Letters patent and s:,_~Jeci.ftcations, (t';c., to be em·olled. 'l'lw 
said colonial secretary shall cause both the said letters patent autl 
description to be kept in his ofiicc; and shall also cause a hook to 
be kept in l•is office containing an index to all such letters patent, 
or instruments which may be issued or assigned ; the object to be 
attained by the invention to be protected thereby, the date thereof, 
the name of the person to whom the same is issued or assigned,' and 
such description of the enrollment thereof as may be rwccssal'Y to 
facilitate reference ; and all pet·sons whosoever may have access to 
the said books, and may in::;pcct the same, and may have copies 
thereof, or of such parts thet·cof as they may require, certified by 
the colonial sect·ctary, upon payment of nmsonablc expenses aetu
ally incurretl in laking the saml', and copies of, or extmcts from the 

• 
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said letters patent, instrument, and Rpecification certified by the said 
colonial secretary to be true copies or extracts shall be received as 
evidence of the contents of the said letters }latent, instrument, and 
specification respectively in all proceedings whatsoever. 

15. Specification rnay be co1·rected. \Vhenever any patent or 
instrument in the nature of letters }latent granted under the 
authority of this Act sh:1ll be inoperative or invalid by reason of 
defective or insufficient description or specification, or by reason of 
the patentee claiming, as his own invention, more than he had or 
shall have a right to claim as new, if the error has or shall have 
arisen by inadvertency, accident, or mistake, and without any 
fraudulent or deceptive intention, it shall be lawful for His Excel· 
Ieney the Goveruot·, upon the suneuder of such J>atent or instru· 
ment, and the payment to the colonial treasurer of the sum of ten 
pounds, to cause a new patent or instl'Ument as afot·esaid to be 
issued to the said inventor for the same invention for the 1·esidue 
of the period then unexpired for which the original }latent was 
granted in accordance with the patentee's cort·ected description and 
specification, and in case of his death or any assignment by him 
maue of the original1)atent a similar right shall vest in his execu
tors, administrators, or assigns ; and the pat<>nt so reissued, 
together with the corrected description and l'pecitication, shall have 
the same effect and operation in law on the trial of all action::; 
hereinafter commenct'U for causes subsequently accruing as tl10u;,;h 
tbe same had been o1·iginall y tiled in such correctt•tl form Lcfore 
the issuing out of the original patent : AJHl wht•nevet· the original 
patentee or his assignee shall he dt>sirons of adding the description 
and specification of any new improvement of the original invention 
or discovery which shall have been originated or tlisco\·cred by him 
subsequent to the date of his patt•nt, he may, like proceedings 
being had in all re:>pects as Ill the case of o1·iginal applicatiOns, and 
on the further payment of twenty poulHls in manucr ht•l·cinbefore 
p1·ovidcd, have the :>a!Ut\ annexed to the original description and 
specification, and the colonial secn•tary shall ecrt i l'y on the margin 
of such annexed dc::;cription and specification the time of its lwiug 
annexed and recorded, and tbe sam~ Hhall tlu~rcaftcr have the same 
effect in law to all intents and purposes as though it had bt•en 
embmced in the original description and specification. 

16. lJisclaimer may be entered. Any person who ~hall obtain 
such letters patent or instrument, m· his assignee, may, if he think 
tit, enter with the said colonial seel'ct:tl'j' (having first o~tainccl the 
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p.ermission in writing of the Governor) a disclaimer of any part 
of citlwr the title of the invention or of the specification, stating 
the reason for such disclaimer, or may, with such permission as 
aforesaid, enter a memorandum of any alteration in the said title 
or specification, not being such disclaimer or such alteration as shall 
extend the exclusive right g.-anted by the said letters pateut or 
instrument, and Finch disclaimer Ol' memorandum of alteration being 
deposited with tbe Raid colonial secretary shall be deemed and taken 
as part of such letters patent or instrument, or such specification, 
and subject to the several incidents thereof, in all courts of justice 
in the said colony : Provided that no sueh disclaimer or alteration 
shall be receivable as evidence in any aetion or suit (save and ex
cept in any proceeding by scire facias) pending at the time when 
such disclaimer or alteration waA enrolled, but in every snch action 
or suit the original title and specification alone shall be deemed and 
taken to be the title and specification of the invention for which 
the letters patent have been or shall lw.ve been granted. 

17. Punislmwnt for false entries or false affirmations. If :my 
person shall will fully make or cause to be made any false entry or 
alt(•ration in any register or assignment of patents or instrument!! 
as aforesaid, or in any specification, or shall willfully make or forge, 
Ol' cause to be made or forged, any false writing purporting to be a 
copy of a~1 entry in the said book, or of any such patents, instru
ments, or specifications, or shall produce or tender or cause to lHJ 
produced or tendered in evidence any such writir.g, knowing the 
same to he false or forge1l, or shall willfully make any false affirma
tion before any justice of the peace respecting any of the mattPrs 
eonccl'lling which an affirmation is hereby required to be made as 
aforesaid, he shall be guilty of a misdemeanor, and on conviction 
thereof shall be punished by fine and imprisonment at the discre
tion of the court. 

18. Foreign patentees or t!teir assignees may obtain letters of 
registration. No person shall receive a patent or an instrument in 
the nature of letters patent under this Act for an invention or 
discovery which has been previously patented in Great Brit~in, or 
any other country, but it shall be lawful for the Governor, in his 
discretion, ou the application of any person being the holder or 
assignee of any patent granted or issued in Great Britain, or any 
other country, for any new discovery or invention, and upon ~uch 
proof as the Gove1·no,· may clcerr, <;ufticicnt that such person is the 
bond fide holder or assigm·e of the said patent, and that the same 
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is in full force, and upon payment to the colonial treasurer of the 
sum of twenty-five pounds, to grant, letters of r(•gistration unde1• 
tho seal of \V estern Australia to the bolder of snell patent as afore
said, Ol' his assignee, and such letters of registration shall be def.oos
ited in the office of the colonial secretary in the manner herein 
provided, and shall be deemed to be letters patent issued under this 
Act for such invention or improvement, aml shall have the same 
force and effect as letters patent issued thereunder, and shall, un
less repealed by writ of scire facias or otherwise, inur\l to the 
benefit of the holder during the continuance of the original patent 
in the country in which it was issued or grantl·tl, and no longer ; 
and all the provil;ions of this Act shall apply to such letters of 
rPgistration in the same way mutatis mutandi11 and as fully as to 
letters patent or an instrument in the natm·c of letters patent issued 
under this Act. 

1~. Intapretation clcrus1'. In the con:-ti·twtion of this Act, the 
word "p<:m;on" shall indmh\ lJOtlies coqH>J'atc autl companies as 
well as individuals, unless thl• context Lc n•pngnant thereto. 

20. Royal Pteru[fllli!Jc snt·•·d. Nothing in this Act contained 
slmll be deemed to intl•rferc with He1· illajl':-ty'K Hoyal Prerogative 
in granting or issuing or withholt1ing tlw gmnt or issue of any 
lett!n·s patent. 

Fr<mt Carpm. Pat. L. o.f lVm·ld, Gll. 

See also At:s'l'RAt.ASIA. • 

- ··------

WURTE~IBERG. 

A report by 1\Ir. George Pctrl', of the British J,pgation, published 
Dl•eemher 2, 1883, in 4 Tat. Qtt: Ua.~. 5ifl, with an appendix, Id. 
GO'/, givt•s an extended account of the law aml practiee relative to 
patl•nts which p1·evaill•d throu~hrmt W urtcmbeJ·g at the time of his 
w1·iting; and which, presumably, continued in force until the 
all option of the general law of July 1, 18'17, for thl' German 
Ernpin·, for which, soc Gtm~rA:o; E:~n•mH. 

• 
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INTERNATIONAIA CONVENTION FOit THE PROTEC· 
'l,ION Ol' INDUSTRIAL PROPERTY.* 

Signed at Paris, lllarch 20, 1883. Ratifications ea·changed 
at Paris, June 6, 188-:1:. 

ARTICLE I. The Governments of Belgium, Brazil, Spain, France, 
Guatemala, Italy, Holland, Portugal, Salvatlor, Servia, and Switz. 
erland, conRtitute tlwmselves into a Union for the protection 
of industrial property. 

[NOTE. t Tlw .f'oll01oing Governments ltave since a(l/terecl to the 
Convention in acco1·dauce 1citl~ article "'y YI. : (heat Britain,. 
(Order in Council, under§ 10!1 of the Patents Act, dated June 26,. 
1884), Ecuador and Tuni:!.J 

ART. II. 'l'he :m!Jjuuts or citizens of each of the contracting; 
States llhall, in all the othl•r StateR of the Union, in matters con· 
cerning patents, industrial designs Ol' model!'!, tr:ulu :mel commercial" 

'" A conference to estnblish nn Inter· 
national Union, like the Po~ tal Union, for 
the pmtcction of pat\'nt;;, de,:1gns, models, 
tmtlc-mnrl•s· and tl·:ulc-nnnw•, met in 
Pari~. March tl, 1883,uml ndjmu·ncd after 
:ulopting n draft of a comention at 11 

~ecnrul ~itting on l\[nrdt I :It h. 'l'he mnin 
points were ~ettled nt the ti1·~t conference 
hehl nt Pnris two wn1·~ bl!fo1·e. The • 
co:I\'Cntion then propn,ed wus communi· 
<·a ted b\· the French Uu\'c:·nment to th1> oth· 

• 

e1· participating St.1te•. Some of the par. 
ti<•ulars were ohj•'"lecl to hy ~e,·crnl of 
the Statc~, nnd it wn~ to mll'luonizo thcil· 
views on these minor pnint~ that the 
sccnnd •·onferen•·c was helU. A much 
largc1• 11\llUbcr of govcnunents WIIS Jep· 
l'C:<ented. Repre~entnth·es wcre present 
frnm the United State~. l•'rnnce, f:nglnnd, 
ltnl~·, Spain, Portugnl, Ru~~in, Sweden 
nn•l ~orwny, Holland, IJelgium, Switzer· 
land, Romnanin, Servin, Lnxembnrg, Bru
zil, the Argentine Republic, U1·ngnat, 

Gnnternalu, null San s.,h·ndm·. The plnn 
is to huve 11 nninn sitting nt Berne, whit·h 
will represent the Stntc.s whosp patent 
luws nrc Rufiicientl~· in hnrmony, 11111! 

enden,·m· to sccnl·e gn•nter ns~imilntion, 
nnd the enjnyment~ cf thu rights po~. 

~esscd b~· citizcna of mch, hy the citizen~ 
of nil the oth.,,·~. Ouc of the main point~ 
is, th11t 11 patentee or proprietm· of •• 
tr111le·m11rk or design, will h11\·e 11 p1·inr 
1·ight of rcgi~tmtion throughout the Uu. 
ion. Thi~ will prolc•·t him ngnmst being 
fore.talled b~· di>houc>'t agents. H<•gnlu. 
tions for the p•·nt<••·tinn of patcutnhlc 
Ucvicc~, dcsigu:i nnd tl'iHlc-murl~s, dllllu;,: 
intcmationnl l'xhibition~. nl'e rc••omm~:ncl
ed. The l'Oil\'l!llliun pmpo"e~. 'nh•o, tn 
prote<•t. tnulc·tl•uncs without rcgiRtrntion 
wlll'thct· they furm part nf 11 trnde murk 
or not. 8 Am. Annual Cyclopredia1 1883, 
tit. Pilll'nt~. 

t f'•·om Cnrpmn~l~' edition. Add St. 
Domingo; 8wedcn, Norway, 1'nrkcy. 

• 
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m:nks and trade-namca, enjoy the advantages that theh· respective 
Ia ws now grant, or shall hereafter g1•ant, to natives. 

Consequently, they shall have the s:une protection as the latter, 
and the same legal remedy against any infringeml.'nt of their rights, 
~<uujeet to tho {ulfillment of the formalities allll conditions imposed 
on natives by the internal legh;lation of each State. 

AI~T. III. ~ubjects or citizens of States not fot·ming part of tho 
Union, who are domiciled or have industrial or commercial estab
lishments in the territory of any of the States of tho Union, shall 
he assimilated to the subjects or eitizens of the contracting States. 

AnT. IV. Any person who has duty lodged an application for a 
patent, an industrial design or model, or trade or commercial mark 
in one of the contracting States, shall enjoy, for lodging the appli
cation in the otlwr States, and reserving the rights of third parties, 
a right of priority during the terms hereinafter stated. 

Consequently, a subsequent application in any of tho other 
States of the Union before the expiration of these periorls shall not 
be invalidated through any acts accomplh;lwd in tlw interval, 
either, for instance, hy another application, by puhlicatiou of t.he 
invention, or by tho wor:dng of it by a third p:u'ty,- by the sr.le of 
copies of tho design or model, or by the usc of the mark. 

The above mentioned terms of priority l'hall be six months for 
patents, and three months for indnstl'ial designs and models and 
.for tr:1<le am1 commercial marks. 'l'he terms will be increaseu by a 
.month for countrit•s beyoiHl the sea. 

ART. V. The in trod netion by the patentee into the country 
.where the patent has been issued of objects manufactured in any 
.of the States of the Union :-hall not t•ntail forfeiture. 

Nevertheless, the patentl'e shall remain l'nhjt•et to the obligation 
to work his patent. in eonformity with the laws of the c:mntry into 
'\V hieh ht· intr01lnces the patl'lllt•(l ohject~. 

~\nT. VI. Every trade on•omnwJ·cinlmnrk duly tlcpositcd in the 
count I'Y of its origin shall he admitted for rl·gistmtion, and }lro
.tected in like manner in a11 the othl•I' countJ•it•s of the Union, 

The country where the applicant has his chief establishment 
shall be dccm:·<l the country of origin. 

If this chief cstablif>lmwnt is not situated in one of the coun· 
tries of the Union, tho connt1·y to which the applicant belongs shall 
·be deemed the country of origin. 

The deposit maybe refused if the object forwhich it is solicited 
:is considered contrm:y to .morality or public order. 

• 
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ART. VII. The nature of tl1e goods on which the trade or com
mercial mark is used can, in no case, be an obstacle to the registra
tion of the mark. 

AuT. VIII. A trade-name shall be protected in all the countries of 
the Union, without the necessity of registration, whether it form 
1mrt ot· not of a. trade or commereial mark. 

AnT. IX. All goods illegally bearing a trade or commercial mark 
or trade-name may be seized on importation into those States of 
the Union where this mark or trade-name has a. right to legal pro· 

• tectwn. 
The seizure slmll be effected at the request of either the public · 

prosecutor or of the intcrcstl'll party, pursuant to the internal 
legislation of each country. 

AnT. X. 'l'he provisions of the preceding article shall apply to 
all goods falsely bearing the name of any locality as indication of 
their place of origin, when such indication is associated with a 
trade-name either fictitious or assumed with fraudulent intent.. 

Any manufacturer or merchant engaged in the manufacture O!" 

sale of such goods, established in tho locality falsely designated as 
the l)lace of origin, shall he dcl•mctl an intcre~tcd party. 

Am·. XI. 'l'he high contraeting partio; agrt>c to grant temporary 
protection to patentable inventions, to industrial designs or models, 
and trade an<l commercial marks, for articlt>s exhibited at ofiicial or 
officially recognized international exhibitions. 

AnT. XII. Each of the high contracting parties agrees to estab
lish a t;pecial department fot· industrial property, and a central 
otlice for the communication to the public of patents, industrial 
dt•signs or models, ancl trade and commercial marks. 

AuT. XIII. An intt>rnational otlice shall be organized undct· the 
name of the" Bureau International de !'Union pour Ia Protection 
de Ia Propriete Industriellc." 

'rhis oflicc, the expt>nse of which shall 1Je l1efrayed by tho gov
t>rnments of all the contracting l5tatt>s, shall be placed under the 
high authority of the Central .Administration of the Swiss Confccl
t•mtion, and shall work under its supervision. Its functions ~;hall 

be dett>rmined hy agreement betwec•J the States of t.he trnion. 
AnT. XIV. 'l'he present convention shall be submitted to periodi

cal revisions, with a view to introducing improvements calculated to 
perfect the system of the Union. 

'l'o this end conferences shall be successively held in one of the 

' 
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contracting States by delegates of tho sai1l States. Tho next 
meeting shall take place in 1885 at Rome. 

ART. XV. It is agreed that the high contracting parties respec
tively reserve to thcmselve:; the t·ight to make separatc·ly, between 
themsl'lves, special n.rr:mgements for the protection of industrial 
property, in so far as snch anangcments do not contravene tho 
provisions of the present convention. 

Atn. XVI. States which have not taken part in the present con· 
vention shall be permitted to adhere to it at their request. 

Such adhesion shall be notified ofticially through the uiplomatic 
channel to the Govemment of the Swiss Confetleration, aml by the 
latter to all tho others. It shall imply complete accession to all the · 
clauses, and admission to all the ad \'antagt•s sti pnlated by the pres-

• ent conventiOn. 
ART. XVII. The execution of the reciprocal engagowents con

tained in the present convention is subordinated, in so far as neces
sary, to the observance of the formalities and rul~s established by the 
constitutional laws of tho!;e of the high contracting parties who 
arc bound to procmc the application of tho same, which they 
engage to do with as little delay af! possibll'. 

ART. XVIII. 'fhc present convention shall come into operation 
one month after the exchange of ratiiications, and shall remain in 
force for an unlimited time, till the expiration of one year from the 
date of its denunciation. 

'fhis denunciation shall be ::u1dresscd to the government com
missioned to receive adhesions. It t;hall only affect the dl•notmcing 
State, tho convention remaining in operation as regards the other 

• • contractmg pai·ttes. 
AuT. XIX. The present conwntion shall be ratified, and the rat

ifications exchanged in Pari;;, within one year at the latc~t. 

ON THE SIGNATURE OF 'l'IIE CONVENTION TilE I'LKSll'OTEX'l'IARIES 

AGimED AS I<'OLLOWS :-

1. The worrls "industrial propPrty" shall be ntHlel'lltooJ in their 
broadest sense; they arc not to apply t-:irnply to indu~lrial products 
properly so called, but also to agt·icultural products (wine, corn, 
fruits, cattle, &c.), and to mineral products t•mploycd in commerce 
(mineral waters, &c.), 

2. Under the word «patents" arH compri~;ed the v:u-ion:-~ kinds 



INTERNATIONAL CONVENTION. 5'71 

of industrial patents recognized by the legislation of each of tho 
contracting States, such as patents of importation, patents of im
provement, &c. 

3. 'l'he last pamgraph of article II. of the Convention does not 
affect the lcgis~ation of. mch of the contracting States as regards 
the proccdnt·c to be followed before the tribunals, and the compe· 
tcnce of those tribunals. 

4:. Parngraph 1 of Article VI. i~ to be undorstoocl as meaning 
that no trade or commercial mark sltall Lc excluded from 1n·otection 
in any State of the Union, horn the fact alone that it docs not l:lat
isfy, in regard to the signs composing it, the conditiou8 of the 
legislation of that State ; proviucd that on this point it comply with 
the legislation of the country of origin, and that it had been prop· 
crly rcgisteretl in the said country. 'Vith this exception, which 
relates only to the form of the mark, and reserving the provisions 
of the other articles of the convention, the internal legislation of 
each State remains in force. 

To avoid misconstruction, it is agreecl that the usc of publio 
armorial bearings and decorations may be considered as being con
contrary to the public order in the sense of the last paragmph of 
article VI. 

5. 'l'hc organization of the special department for industrial 
property mentioned in article XII., shall comprise, so far as possiLle, 
tho publication in each State of a periodical official paper. 

6. The common c·xpenscs of the international otlice, institutecl 
by virtue of article XIII., are in no case to exceed each year a total 
sum representing an average of 2,000 fr. fot· each contracting State. 

[Here ~ollows directions for classifJin~ the States :mel a!3sess· 
ing expenses upon them, proportionately.] 

The Swiss government will superintencl the expenses of the 
international ofticc, advance the necl'ssary funds, and render an 
annual account, which will be communicated to all the otbet· all min-
• • 1stratwns. 

The international office will centralize information of every ldnd 
relating to the pt·otcction of industrial propet·ty, and will Lring it 
together in the form of a general statistical statement which w"illlJe 
distributed to all the administrations. It will intereRt it~t·lf in all 
mattet"8 of common utility to the Union, and will euit, with the lwlp 
of the documclltl-l supplied to it by the various administrations, a 
periodicalpapet· in the l!'re1wh langnnge, dealing with q:ll'slions 
regarding the object of the U uion. 
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The numbers of this paper, a1:1 well as all the documents pub
lished by the international office, will be circulated among the 
administrations of the States of the Union in the proportion of the 
number of contributing units as mentioned above. Such further 
copies as may be desired, either by the said administrations or by 
societies or private persons, will be paid separately. 

'l'he international ottice shall at all times hold itself at the serv
ice of the members of the Union, in order to supply them with any 
special information they may need on questions relating to the 
international system of industrial property. 

'fhe administration of the country in which the next conference 
is to be held will make }ll'eparation for the transactio us of that con
ference, with the assistance of the international office. 

'fhe director of the international office will be }>resent at the 
meetings of the conferences, and will take part in the discussions 
but without the privih•ge of voting. 

lie will furnish an annual report upon his administration of the 
ofiic<>, which shall connunuicatecl to all the members of the Union. 

The official language of the international office will be French. 
7. Tho present final protocol, which shall be ratified together 

with the convention concluded this day shall be considered as form
ing an integt·al part of, and shall have the same force, validity, and 
clura1ion un the said conve11tion. 

From GarJJm. Pat. L. of World, 653, 

See also GREAT BRITAIN AND IRELAND, 

• 

• 
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[The following laws have been obtaiued since the first volume of 
the work was all in type. They arc from the collection 

of Patent Laws, of ,V, E. RrcnARDs.] 

ARGENTINE REPUB'J.IC. 

P1·ovisional Regulat-ions of the Patent-Office. 

"Provisional regulations of the patent-office in the Argentine 
Republic" contain some directionH which arc of interest to residents 
of foreign countries, as showing the proper methods of conducting 
correspondence with the patcnt-otlicc ; e. g.: 

NuMnER 5 prescribes th:1t all correspondence shall be con
ducted in the name of the commissioner. 

No. 6 provides that the office cannot give information as to 
applications, etc., but furnishes "only the following documents :" 
the law of Congress constituting the office, the decree of the 
National Government establishing it ; the quarterly reports or 
annual volumes ; the written dl~scriptions ; the designs aml spcci· 
mens or articles for which patents have been granted. · 

No. 7 provides that "under no cit·cumstanees shall an employe 
or officer become a representative or agent for an applicant for 
letters patent." 
. No. 8 regulates the appointment and subs.itution of agents or 

attorneys. 
No. 0 directs the mode of pn•paring and sending applieations 

[57U] 
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for letters patent, and the payments to be made, accompanymg 
tl1cm. • 

Other regulations relate to the manner of preparing and trans
mitting models and specimens, and applications for dc~igns ; also 
the ordiuary course of procedure in the ofli~e. 

ECUADOR. 

Law of October 15, 1880. 

The Congress of the RL·public of Ecuado1·, aftc1 due considera
tion of the expediency of rL·gulating the patent Jaws in such a 
manner as shall facilitate the oLtai••ing of letters patent for useful 
inventions, and at the same time provide that the l'rivilegcs gmntcd 
shall not become a S}Jccics of mouopoly, has pas~wd the following 
regulations. 

Am·. 1. The law secures to every inventor the full and entire 
use of his invention, provided itt is not coutra•·y to established law1:1 
and good customs. 

AnT. 2. The methods and instruments which may be inventctl 
or discovered fot· the improvement of a manufacttu·c o1· industry, 
are themsel vcs to be considered as inventions, 

AitT. 3. A contrivance which intt·oduccs only a slight modifica
tion (in the methods already known and practiced), or merely 
relates to objects of adornment, shall not be cousidercd as au 
• • m ven twn. · 

A1n·. 4. The State has right to purchase the secret of whatso
ever invention or discovet·y which it may. consider advantageous to 
the whole community. 

AnT. 5. 'l'o secure to an originator of an invention or an 
improvement, the exclusive use of his property, a privilege shall 
be granted to him for a term not under ten years, and not exceed
ing fifteen years. 

Am·. U. Exclusive rights shall not be granted to inventors of 
secret remedies ; it being the duty of the inventor to make them 
known fot· a reasonable co111pensation. 

AnT. 7. Importers of machines and of new methods and tn·oecs
scs in the useful arts which arc not already known and practicl•d in 

• 

-
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the republic, shall bo entitled to exclusive rigllt, to be obtainctl 
confm·mahly to the following rules. 

AnT. B. If tho introduction of au imported machine or manufac-
• 

tm·ing process requil·l's a pn·limina1·y outlay of :.!5,000 pesos, the 
tt·rm for the gmnt t<hall he three years ; if the outlay amounts to 
50,000 pesos, the term shall he six Yl~:m;. If tlw t•xpensc reaches 
lllO,IJOO }lCRos, the tt'1'11l ~:;hall he extendell to ten years. 

ArtT. 9. 'l'he right gmuted to importers of machines Qr new 
industrial processes which a1·e already known m11l practiced abroad, 
shall he limited to the locality where the machine is put in opera
! ion, o1· to a tcrritiJI'Y m· distl'ict sufficiently extensive to allow of 
their adl!quatc canying on. 

REGULATIOXS Rl':LATI:SG TO TilE GRA:STING 01> A l'A'l'K~T RIGUT, 

AnT~ 10. 'J'ho person who applies for a rmtent of whatsocn•r 
elass .,r description, shall present to the Executive Dt•pm·hueut of 
the aclminist1·ation, a ~pccitication (•ontaining a dc:-oet·iption of the 
in\'l'lltion o1· imp·o\·emeut, reserving for himself the secret of his 
method, and the constituents, }ll'inciples and instrunwnts which he 
makes use of. His application must Le accompanied Ly a specimt•u 
of the article or work produced by means of his inveution o1· 
improvement. 

AnT. II. When th<> pl'ivil<·ge applied fm· r<'lates to an importa
tion, the spccilieation shall he aceompanil•cl hy drawings 01' uw<h·ls 
of the maehine which he iutt•uds to intnuluee, and hy a dt•tailt·d 
account of the principle·, nwthotls aucl mauipulatious of the imlus
try which he wishes to import into the tel'l'itory of the republic; 
he shall also Jll'esent a sample of the product which he purposl't~ to 
perfect. 

AltT. 12. The government !!hal! th01·eupon appoint a commis
sion of three competent persons to test the matter ancl to examine 
into the modus operandi or secret which constitutes the invcutiou, 
• • • un provemen t o1· llll}JOrtatiOn. 

AnT. 1a. This commission shall always lJC f'Upt•rintcmlt·tl. by 
the chief civil ollicel' of the district where the patent right is to he 
excl·ciscd. If the right extends O\'er the whole rqmLiil', this eom 
mission :;hall be pn·sided over by the chief civil otliceJ' of the tlis 
trict where the applil'ation was made, and by the municipal eoun· 
cil, who shalll•xamin~ into the matters set forth in the precetling 
aJ·ticle. 
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ART. 14. Before the same presiding officer, two functionaries 
and tho three commissioners appointed by the government, shal~. take 
oath not to disclose tho secret, and explicitly declare that they shall 
faithfully perform their duties. 

Am·. 15. 'l'he commission and tho t\VO oflici:lls shall thereupon 
examine into tho matter, in tho absence of the intcr<.•sted party, and 
draw up au otlicial report of tho result, carefully recording any dif
ference of opinion or views that may a1·ise between the individuals 
of tho commission. 

Al~T. 16. '!'he report referred to in tho preceding article shall 
then be remitted to tho ministry of the interior, with a notice on 
the envelope that the enclosed document or communication is of a 
1'ese1·ved description. The document shall he aceomp:mit•tl by the 
description of the method, maehines, &c., which cowstitute the 
• • • 0 • 

mventwn, unprovemt•nt or unportatlol.J. 
ART. 17. "\Vithin three wt•ek:;, at the most, after the recPipt of 

the report of the commission appointed to examine into the inven
tion, improvement or importation of a new manufacturing pi'Ocess, 
the govemment shall issue the respeetive ll'tters patent on stamped 
paper, and give order for the sealing up aurl preservation in the 
ministry of the interior, of the package containing the report men
tioned in the 11th article. 

AnT. 18. To avoid an improper nse of tl10 }H'ivilege aer:ordt•d, 
the govemmcnt shall expres~ly :-;tate in the lettt·r~ patent, that It 

does not in any way guarantee the importance, merit or usefulness 
of the invention, improvemt•nt or importation; the entire account
ability I"Cmaiuing solely with the patentee. 

AnT. 1!3. 'l'he patPntee who desires to make a modification in 
hi~ invention, or in his tir:-;t applieation, l.Jeforc he has obtained let
ters patent, or afte1· such have been granted, must present a \\Tit
ten declaration, accompanied hy a (le~m·iption of the new method, 
according to the directions given in the lOth articlto. A mere mod· 
itieation in the letters patent will not, howeve1·, entitle the patentee 
to a prolongation of the term originally gmnted. 

RIGHTS 0~' TilE l'ATES'l'EE, 

AnT. 20. The patentee has exclu~ive right to utilize the inven
tion, improvement or importation for which letters patent were 
gmnted. 

AuT. 21. 'l'he p:ltentee has -right to do business in eve1·y part of 

• 
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the republic, if the grant is not limited to a certain place or distr:.ct. 
He can also authol'ize other persons to apply and utilize the meth
ods with the same 1·ight as himself, and to dispose of them as with 
movable property. 

ART. 22. The patentee can also assign his right, in part or in 
its entirct.y, by means of a public document which must be duly 
recorded by the proper authorities, at the risk of forfeiting his 
privilege. . 

ART. 23. If doubt or uncertainty should arise, respecting tlw 
priority of two applications for letters patent, tbe matter shall be 
15ettled hy a certificate from the snh·sect·etary of the interior who 
has in charge the recording of the date aud hour when . similar 
applications were filed. 

TERM OF TU.ll: PRIVILEGE. 

ART. 24. The term granted for the utilization of an invention, 
improvement and importation, commences with the date of the 
letters p:\tent. 

ART. 2i'i, The respective privileges granted to the patentee by 
the government, shall be recorded in a special register at the minis- · 
try of the interior. 'The original applicatiou, specification and 
other documents mentioned in the 1Oth article, shall also be dcpos· 
ited with the same authority, until the expimtion of the term. 

ART. 26. The gt·anting of the patent right shall be oflicially 
communicated by the ministry of the interior to the provincial gov
ernors, and be published in the official joumal. The grant shall 
also he registered in the collection of laws and dcct·ees. 

RIGHTS 01~ TliE STATE .AT TilE l~XPIRATIOX OF THE TER:I£. 

ART. 27. WlH'll the term fixed for the working of the itl\'en
tion, improvement or importation expires, the new process or indus
trial method beeomes the property of the community. 

Am·. 28. At the expiration of the term, the application, the 
decri ption and the other documents referred to in the 1Oth article 
shall be published and deposited in the public library of the capital 
of the republic. 

ART. 29. If from any of the causes sp!.!cified by this law, the 
privilege becomes void or forfeited, a similar publication and 
deposition shall be made, and with the sa.me effect as statecl in the 
27th article. 

II. 37 
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An:r. 30. 'l'he government shall give orders relating to the 
printing of the specifications aud the making of models and draw
ings, necessat·y to explain the processes which may become public 
property. A sufficient number of copies shall be sent to the pro
vincial governors. 

TilE PROTEC1.'ION GUARANTEED '1'0 TilE PATENTEE AGAINST 

• INFRINGEMENTS • 

AnT. 31. On presenting reliable and sufficient security, tlJO pat
entee has a right to apply for an interim injunction for the immedi
ate seizure, confqrrnably to the prescribed order of the law, of 1 he 
machines, instruments and products which are being used in viola
tion of his privilege. 

AnT. 32. 'l'he party who is found guilty of infringement shall 
be subjected to the confiscation of the sequestered goods, which 
devolve to the patentee. The guilty party shall, moreover, pay an 
indemnification for the loss and injury which. be bas occasioned, 
proportionate to the extent of the infringement. 

AnT. :w. lf the infringement cannot be proved, tho plaintiff 
Rl1all he sentenced to pay the damages occasioned by the seizure to 
the defendant, and also to pay a pecuniary penalty equal in amount 
to that which would have been imposed upon the defendant, if he 
had Leen proved guilty of the infringement. 

AnT. 34. \Vhen the patentee is obstructed by :my party in 
the free exercise of his right, he can apply for redress at the 
ordinary courts of justice. Should :my obj<>ction or charge be 
made against (or relating to) the validity or illL·gality of the pri\·
ilege, the mattc1· shall be placed before the adminbtrative tribun:.l 
in the ministry of the interior. 

ART. 35. In ease there is an absolute similarity between two 
invPntions, and uncertainty and dispute arise between the patentees 
relating to their n•spective rights, the precedence shall be adjudged 
to the holder of the letterR patent earliest gmnted . 

• 
ART. 3tl. The " posterior " patentee shall in this case be con· 

side1·etl as the pe1·fector of the invention. 

l'ROTEC'l'ION 0.1!' 1.'llE STATE AGAINST ABUSES ON Tim PART OF 

I'ATEN'I'EES. 

A1n. 37. Patent rights are void, if gmnte<l for an invention, 
improvement or impo1'tation which the civil authorities shall con· 
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sider contrary to the laws of the State or the public safety, and the 
regulations of the police. The patentee in such contingencies loses 
also his claims for indemnific:ation. 

ART. 38. The privilL•ge granted becomes void and null, not 
only under the circumstances already specified, but also in the fol
lowing cases : 

1. When it is proved that the inveuto1· has concealed in his 
description, the actual means of which he makes use in working his 
process. 

2. \Vbcu it is proved that the inventor has employed secret 
methods whic:h wcm not specified either in the description, or in 
the ~uhscqueut declaration (memorandum of alteration) referrc<l to 
in the 1Oth article. 

3. When it is proved that the inventor (or be who calls him
Hdf so) has obt.ainetl his privilege for an invention already descrilwu 
and published by the press, within or outside the republic. 

4. ·when the patentee has allowed one year and one day to 
elapse from the date when the letters patent were granted, without 
having put his invention into operation, or brought forward any 
legally valid reasons for his omission. 

5. \Vhen the inventor or hi:'! assignee, under whatsoever pre
tense, acts contrary to the obligations connected with the usc of 
the privilege. 

ART. 30. 

privilege, the 
cable. 

In all cases of f01-fciture and nullification of the 
disposition stated in the 27th article shall be appli-

ART. 40. It is the duty of the patentee to declare himself 
willing to obey and submit to the laws of the country under all 
circumstances. \Vith regard to the privilege conferred upon him, 
he must explicitly renounce all diplomatic interference or influ-
cnce. 

ART. 41. All persons to whom privileges have been granted in 
the republic are subject to the provisions of the prescmt law with 
regard to the expiration of terms and forfeiture of rights. 

The Executive Department has in charge to publish this ~aw, 
an<l watch over its observance and proper execution • 

• 

• • 

• 
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NATAL . 
• 

Proclamation of Jan'llary 12, 1872. 
• • 

Whereas, by LawN o. 4, 1870, entitled I-:1w "'l'o provide for 
the granting in this Uolony of Patents fot· Inventions," it is 
enacte!l that it shall be lawful for the Lieutenant Governor, with 
the advice of the Executive Council, to make rules and regulations 
for carrying out said law : 

Now therefore, I do, under and by virtue of the provisions of 
the said Law No. 4, 1870, and with the advice of the Executive 
Council aforesaid, proclaim the following rules and regulations 
thereunder, that is to say :-

1. Every application for letters patent and every title of inven
tion and provisional t::pecification, must be limited to one inven
tion only . 

2. 'l'he title of the invention. must point out distinctly and 
specifically the nature mill object of the invention. 

3. Every provisional protection of an invention shall be forth
with advertised hy the applicant in the Natal Government Gazette; 
and the advertisement shall set forth the name and address of the 
applicant, the title of the invention, and the date and deposit of 
provisional specification in the a~.torney-general's office. 

4. In each case the notice of the applicant of his intention to 
proceed for letters patent for his invention shall be left at the 
office of the attomey·general eight weeks at least before the expir
ation of the term of provisional proteetion thereon, and no notice 
to proceed shall be received unless the same sl1all have been left in 
the said oftic'J eight weeks at the least before the expiration of such 
provisional protection : Provided always that the attorney-general 
may, upon special cit·cnmst.anccs, allow a further extension of time 
on being satisfied that the smne has become necessary by accident, 
and not from the neglect or willful default of the applicant or his 
agent. 

5. No warrant will he issued for the granting of letters patent 
for two or more distinct substantive inventions combined. 

6. The ollice of the registrar of the Supreme Court has been, 
• 

and is, appointed the otlicc to which the attorney-general is to 
transfer specifications, drawings, &c., for safe custody in terms of 
said law. · 

• 
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7 and 8 make it the duty of the registrar of the Supreme Court 
to keep the Register of Patents, Register of Proprietors, Indices 
to Specifications, Disclaimcl'B, and Memoranda of Alterations, open 
to ins!:Jcction by the public, subject to payment of fees ; and to 
collect fees for copies of writings b(>fore giving out such copies . 

• 

.Act No. 3~, 1884:. 

Enacted by the Governor, with the advice and consent of the 
Legislative Council, Novembers, 1884.* 

1. The thirty-eighth section of Law No. 4, 18'10, shall be and 
the same is hereby repcah~d ; and it is hereby further enacted that 
from and after the date of the promulgation in this colony of the 
Order in Uonncil referred to in section 104 of the Patents, De~Signs, 
and Trade-~Iarks Act, 188a, all letters patent granted in the 
United Kingdom of Great Britain and Ireland shall be deemed and 
taken to be granted under the provisions of Law No. 4, 18'10, and 
may Le dealt with accordingly: Provided that this law shall only 
apply to 11atcnts granted for inventions in the said United King
dom, and not to designs or trade-marks. 

2. 'l'his h1w shall come into operation from and after the date 
of the promulgation in the Natal Government Gazette of the order 
in Council referred to in section 1 hereof, and shall be read and 
construed together with J.aw No.4, 1870, as one law. 

ORANGE l'ltEE S'l'A'l'E. 

Act Ko. 12, 188±. 

The Parliament ot the Orange Free State, consiuering it nec
essary to issue general orders whereby sole privileges are granted 
to inventions, promoting art and indm;try, has resolved and .does 
hereby resol vc : 

ARTICLI~ 1. Sole privileges may he granted, for a certain termin
ation, through the President of State, after consultation wtth and 

" Preambles recite that this act was 
passed in order to obt11in the benefit of 
section 103 of the Uritish Pntcnts, De-

signs und Trmlc-Mnrlts Act of 1883, 
Stnt. 46 and 47 Viet. c. 57; for which 
see Vol. 1, ante, p. 244. 

• 

• 
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consent of the Executive Council, on any kind of inventions and 
improvements, useful to art and industry ; and this be done by 
open letters, named octroys (patents), after written application for 
tho same bas been furnished to the President of State. 

ART. 2. These patents shall be given without regard to right or 
ownership, and shall then be void, whenever it is seen that the 
object of the invention or improvement has already, before the 
gmnting of applicant's patent, been given, planned or carried into 
effect by an other party within this State. 

Am·. 3. Patents shall be granted for a period of five, ten or fif
teen years, and a. tax therefor be paill to the 'l'reasury, in accord
ance with the termination and the more or lm1s privileges belong
ing to same, which must nevl!r be higher than £750, or amount to 
less than £150. 

These privileges shall be separately fixed for each application 
by the executive anthority. 

ART. 4. A patent gmnted for a period of five or ten years may 
al~o by the expiration of such term, be prolonged whenever \'ery 
important reasons advh;e the same, on such conditions as herein 
explained ; though never for the duration of more than altogether 
15 years. 

ART. 5, The granting of patents on first introduction, or of })at
ents on inventions or considerable improvements, worked or bl:ing 
worked out by foreigners, shall, in case they are already protected 
or patented, Le given for no longer period than the dmation of the 
granted exclusive right, and expressly upon condition of the gran
ted exclusive right, and expressly upon condition of the patented 
object being made use of within this State. 

AR't. G. 'l'he patents give to the proprietors or their lawful attor
neys, the following preferences : a. Exclusive right to use and sell 
during the .J:·dered period the patented invention over the entire 
State. b. The right to prosecute by civil action those infringing 
that exclusive right ; and to proceed against them for the pmpose 
of having declared forfeited all manufactures yet unsold, for the 
sale price of the patented objects already sold, and for any further 
damages for loss of pt·otits, and interest, to which he may show 
himself entitled. 

AuT. 7. In making a11plieation, the applicant shall be obliged 
to furnish a distinct, specific, sealed description dt·awn by himself, 
of the secret connected with the patent : together with t}Je plans, 
drawings, calculations, etc.; which description, after the expiration 
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of the original 011 prolonged termination of patent, or on its expir
ation within tho term from any of the herein mentioned causes, 
shall he made public, unless important reasons may compel the gov
ernment to dispense with this publication. · 

AitT. 8. A patent shall be declared void from the following rea
sons: a. Whenever it shall be sel•n tlmt tho patentee in his appli
cation has with fraudulent intentions· omitted points ot· falsely 
explained the same. b. \Vhenever it shall be seen that the matter 

. in rrfercnce to which a patent is applil~d for, bas already, before 
the granting of the same, been published in some printed work. 
c. Whenever the owner witl1in a term of two years from the dating 
of the patent granted him, has made no use of same ; except from 
important reasom, to be decided by the executive authorities. 
d. ·whenever tho owner of a patent, on acqui1·ing the same, has 
already been granted exclusive rights in another country for tho 
same object. e. ·wheneveJ· it shall he seen that the object of a pat
ent, used according to its }Jrinciples, will oppose the safety of the 
State or its inhabitants. 

ART. 9. The forfeiture of a fJatent mentioned in the preceding 
article shall be declared through the president of State and with 
consent of the executive council, when the patent owner has been 
informed. 

ART. 10. The forfeiture of a patent sllall be publh;hed at· the 
cost of the owner in the Government Courant and in tho different 
newspapers of the State, by the sPcretary of tlw govl~rnment ; 
which publication in the Government Comant shall fonn a sufiicient 
proof in comt. 

ART. 11. A proper register of patents granted shall be sent to 
the govemment ollice through the secretary of the govemment ; 
atHl every patent, therein mentioned, shall be signed by the presi
dcut. of State and the government-secretary. 

ART. 12. No application for the granting of a patent shall be 
taken into consideration before at least six weeks have vasscd after 
notice of such application lms been made public in the Government 
Courant. 

' 

• 

• 

• 
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PERU. 

Translation of the Patent Laws . 

ARTICLE I. Every discovery or invention, in whatever branch of 
indust1·y, gives to tho inventor the exclnsi\'O right to use it tu his 
benctit ; umler the conditions and fm· the time determined by this 
law. This right will be judicially conceded in the deed of patent 
grantetl by the Government. 

AR'l'. 2. 'l'he following will be considered as inventions or dis
coveries : (I) New industrial products. (2) Now methods, or new 
a]lplications of existing methods, for obtaining an improvement in 
industrial protlucts. 

AR1'. 3. In the patents g•·anted, the following will be excepted : 
(I) Pharmaceutical preparations, and remedies of every descl'iption. 
(2} All projects fo1· financial operations. (3} All operations to 
improve known industries the usc of which is f1·ee, both in and out 
of the republic. 

AnT. 4. In the thinl. clause of the la~t article, only proposals 
relating to contracts permitted by law, will he permitted. Said 
contracts to be adjudged by public auction. 

ART. 5. No patent will be granted for a greater term than 10 
yrars; and any one obtaining a patent shall pay one hundred dol· 
lar,; per annum, which sum shall be applied to the Public "r orks 
Fund of the province in which the patent may be used. 

ART. G. All pc1·sons Roliciting patents or the introduction of 
in rentions from other couutriN; shall be n•quired to present them
selves to the prefect of the department in which they inteml to 
make use of the invention, or in case of the patent extending ovt·r 
one or more departmt•nts, to the prefect of the department in which 
the petitioner may reside. 

ART. 7. 'l'hc petition shall contain : (1} A description of the 
invention or impro\'l:ment proposed. (2} Plans or model!:! descrip· 
tive of the same. (:l) An inventory and description of the rnotlcls 
presented. ( 4) A clt•ar and correet explanation of the main object 
of the patent, with all its details and indication of it:; appliances. 
(5) The term for which the patent is asked. (6.) The dcse~·iption 
of security offered for the propt•l' carrying out of the invention. 

AnT. 8. 'fhe petition shall be clearly written in the Spanish Ian· 
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g·1age, and all numbers, weights anclmcasurcs to be those in use in 
tho republic. If one of the petitionerA shall be a foreigner, tho peti
tion must contain a clause cxp'rcssly renouncing all diplomatic 

• 

intervention, in the evl'nt of thl're arising :my qucAtion relative to 
the patent solicited ; and that such question 'shall be submitted 
n.hgolntely and exclusivl'ly to the laws aJHl courts of the n•puulic. 
Without this clause no proposal will he entertainecl. 

AnT. 9. The prefect and municipal corporation, will consult tho 
ih!Cal, or agent of the fiscal, and the other functionaries, to which 
thb class of patent may pertain, and will also hear thl' j ndgnwnt of 
the expert!'~, if necessary; after the above formulas, aml rl'spective 
report, the plans, mo<lel::, etc. will be passed to the ministry at the 
expense of tho supplicant. 

AnT. 10. Tho minister to whom this branch of privilcg(l apper
tains, will consult tho fiscal of the Supreme Court aml the val'iuus 
offices through whieh he may deem fit to ref1!r it. 

AnT. 11. The extension of a privilege or any modification or 
alteration of the !'Hune, can be given, only by a vote of the Legisla
ture, on the ~;olieitation of the interested parties showing gootl n•a
sons and documents why such ;;hould be conceded. 

AnT. l ~. The patentee is the ouly person aiiOW(ld to make usc 
of the patent during the time concedl'd. Any other person using 
the same willrequit·e a deed of transfer or othfw form expressed Ly 
law. 

Am'. 1 3. All patents shall be considered null and void : (1.) If 
the discovery or application is not new. (2.) If they are not compre
hended in the provisions of A1·t. 2. (3.) If based on principles, 
methods, systems, discoveries, theories, or sciences, whose applica
tion to the industries have not been specified. (4.) If the dis
covery, invention, or application should uc contrary to the public 
order, the public security, or the laws ; without prejudice in such 
case, to the fines against the manufacture or sale of prohibited 
articles expressed by law. (5.) If any fraud be discovered, on tho 
part of the patentee, to obtain, under his patent, any object distinct 
from the true invention. (6.) If on putting in practice the im:en
tion, it should be found not to conform to the description that 
accompanied the application for Rame. (7.) If the patent has been 
obtained otherwise than in conformity with the above laws. (8.) 
If on giving the concession of the patent any pecuniary ~;ubversion 
should be conceded, or other special concession contrary to the 
laws, that, is not embraced in the Budget of the repuulic. 
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Any grant shall also be dedarcd null and void which refers to 
changes, improvements, or additions to concessions, that :tJ'e not 
expressed in the original application for the patent. 

AnT. 14. Any discovery, invention, or application, either in 
Peru or any foreign country, timt may exist, ante1·io1· to the date 
of application, and which shall have had snllieient publicity to have 
been put into use, will not be considcre!l as new. 

AnT. 15. 'l'he patent will forfeit all its rights: (1.) If the 
yearly tax or amount stated in Art. 5 is not 1mid. (2.) If the dis
covery or invention shall not be put into use within the term of two 
ycm'R or in the term expressed in the patent, unless the cau!lc of its 
detention can be legally justified. (a.) If articles mannfacturetl in 
foreign countries shonlt1 be intrutiucctl similar to those patr.ntet1 by 
the patentee, with the exct!ption, only, of models of machinery 
whose introduction shall be authorized, after formal inspt•ction, by 
the go\·ernmcnt. 

ART. 16. Any person that by allvertisement, p1·ospcctns, plac
anl, mark or stamp, claiming to himRelf tl1c title of patentee, with
out legally holding a patent, or after the patent bas expired, will 
be fined 50 to 1000 soles without exempting him from the penal
ties against tho crime of fraud. 

Am·. 17. Any person who may consider himst:')f lawfully intl·r
ested, has the right to solicit the nullity or cessation of a patent ; 
in which case the fiscal will intervene, and should tho patent be 
declared null and void, whatever may be the cause, he will give 
due notice through the proper person, to the respective office. 

AnT. 18. Every infringement on the right of a patent, be it for 
the manufacture of prorlucts, or the employment of lll(•ans em
braced in the patent, constitutes the crime of fraud ; and will be 
prosecuted according to the gravity of the case, with a fine in favor 
of the party interested, and t.hc confiscation of the indnlitry or 
mannfactui·c falsified. 

AnT. Ill. Any exclusive concessions or patents that may exist 
at. the present date, and that may have been given in compliance 
with former laws, will retain their rights for the full term con
ccch•d. 

• 
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TASMANIA. 

Law Kv. 2, of October 20, 1884. 

AN Ac·r to make provision for the ntnt.nal protection of patents 
for inventiOns an<l tm(le-marks grante\1 or registered in Tasmania. 
or the United Kingdom. 

vVhcreas, by section 104 of the act of the Imperial Parliament 
to amend and consolidate the law n·lating to patents fo1· inventions, 
registrations of designs and of trade-marks, known as the "Pat
ents, Designs and 'frade-l\larks Act, 1883," provision is made 
whereby it is n•JH1ei'ed lawful fo1· ln•I' Majesty, where it is made to 
appear that the legislature of any British possession l.:as maue BUt

isfactory provision fm· the protection of inventions, (lesigns and 
trade-marks patented Ol' registered in England, by onle1· in Council 
to apply the provisions of section lO:l of said act, with such varia
tions or additions, if any, as to her :Majesty in Council may seem 
tit, to such British possession. 

And whereas it is expe,Jient that tlw legislature of Tasmania 
~:;houl<l make sueh provision as aforcsaitl, 

Be it therefore c1mctcd : &e., &c. 
1. In this act "the s;titl acts" mean "the patent law act" and 

"tne merchandise marks act, 1 SG4." 

2. (L} Any person who has applied for protection for any 
invention or trade-mark in the l.Jnited Kingdom shall be entitled 
to a patent. for his invention, or to registration of his trade-mm·k, 
(as the case may be,) undct• the said acts, in priority to other 
applicants ; and such patent or registration shall have the same 
(late as the date of the protcetion obtained in the United 1\:ingdom : 
Pt·ovided, 'l'hat his application is made, in the case of a patent, 
within seven months, and in the case of a trade-mark within fom· 
months, from his applying fm· protection in the United Kingdom : 
Provided, That nothing in this section contained shall entitle the 
}Jatentce or proprietor of a tmdc-mark to recover damages for 
infringements happening prior to the date of the actual acceptance 
of his complete specification or the actual t·egistration of his trade
mark in· Tasmania, as the case may Lc. 

(2.) The puhlication iu Tasmania during the respective periotls 
aforesaid of any description of the invention, or the usc t.hcrein 

• 
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during such pcl'iods of the invention, or the usc therein during 
such periods of tho trade-mark, shall not invalidate the patent 
which nmy he gmuted for the invention or the registration of the 
trade-mark. 

(:1.) The application for the gt·ant of a patent or the registra
tion of a tralle-m:u·k nndm· this act must he made in the same 
m:mnet· as an ordinary application under the said act:~, and shall 
be suhjeet to the payment of the same fees : Provided, That in tho 

• 

case of tmde-m:u·ks, any trade-mark tl10 registration of which has 
been duly applied for in the United Kingdom may be registered 
under the merchandise marks act, 18G4. .... 

This act ~hall not come into operation until her l\Iajesty shall, 
by order in Council, apply tlw Jll'ovisions of section 103 of the 
patent~, design~ and trade-marks act, 1863, to 'J'asmauia, with such 
variations or addit.ions, if any, us to her l\lajcsty in Council may 
fleem fit ; but this net shall thcnmftcr come into operation as soon 
as such ordm· in Council shall have been publicly made known in 
the colony. 

' 

• 

• 
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Infringement, remedy for, 34. Novelty of invention, 35. 
Applicant must be true inventor, 35. No privilege to use 
another's invention, 35. Forfeiture of rights, 35. Specifica
tions, numbering of, 35. Certificate, form of, 36. Number 
of certificate and specification, 30. Power of renewal, 3G. 
Fees for renewal, 36. Renewal certificate, form of, 37. 
Copy certificate, publication of, 37. 

BELGIUM. 
REPOR'l' 01<' JllR. J. G. KEXNEDY, vol. i., 38. 

Law of .May 2-.l, 1854. 

Authority to grant patent, vol. i .• 42. Duration and date 
of patent, 42. Dues, yearly and prog1·essive, 42. Rights 
guaranteed by patent, 43. Infringement, proceedings 
and penalty for, 43. Foreign patentee may obtain pat
ent of importation, 44. Patent for improvement, 4·1. 
Proceedings to obtain patent, 45. Publication of pat
ents, 45. 'fransfers, record of, 45. Forfeiture of patent 
for non-payment of tax, 45. Delay in working invention, 
46. Annulment by the courts, 46. 

ROYAL DECREE I.<'OR EXECUTION 01!' FOREGOING LA \V, 

Proceedings to obtwin Patent, vol. i., 47. 

Deposit of receipt for tax, 47. Demand, 47. 
48. Drawings, 48. Proces-verbal, 48. 
demand, 49. 

Specification, 
Enrollment of 

J)elivery of Patent. 

BRAZIL. 

Nature of right secured, vol. 1., 49. Publication of f;pecifi
cation, 49. Prolongation of delay in worldng- invention, 
4!l. Cessions or mutations, GO. Publication of gmnb, 
etc., 50. 

LAW OF OCTOBER 14, 1882. 

General Provisions. 
What may be patented, vol. i., 51. Duration of patent, u1. 

Cession or transfer, 52. 
Rights and Privileges of an Inventor. 

Foreign patentees, vol. i., u2. Grant of provisional guar
antee, u2. Patent for improvement, 52. Simultaneous 
petitions for same invention, 52. 
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BRAZJL-conti1~uecl. 

Proceedings fo1' obtaining a Patent. 

Specifications, models, petition, vol. i., 53. When petition 
granted, when refused, li3. Appeal from refusal, li3. 
Issue, on what conditions, 53. Duration of patent for 
foreign invention, 53. Taxes, 53. Transfer or cession, 
54. Publication of specification, 54. 

Nullity or Lapsing. 
"'When a patent ·becomes null, vol. i., 54. When patent 

lapses, 54. Nullity declared by court, 55. Action for 
nullity, 55. Lapse declared by what officials, 55 . 

• 

Infringement. 
'Vl10 are infringers, vol. i., rm. Penalty for infringement, 

56. Aggravating circumstances, 56. Cognizance of in
fringements, 56. Action for damages; fines, 56. l 1atent 
to co-inventors, 57. Patent given or left in usufruct, 57. 

BRITISH GUIANA. 
0HDINANCJ•; No. 1:J 01<' 11361. 

Pror:eediii[JI:Ij'ur Granting Letttrs Patent, vol. i., 58. 
JJiiseellwu:ous Provisions, li2. 

IJisulalmer, U6. 
Confirmation of Letters-Patent, 67. 
Prolongation of 1'erm, 68. 
Proceedin[!s under Ordinance, 69. 
Rer;ister of Patents, U9. 
Infringeuwnt, Snits fo1', 70. 
li'ees and Stamp JJnties, 72. 
Nothing to af]'eet Prerogative of C1'0wn, 72. 
Inte1prctation Clause, 72. 

SCHEDULES, 73. 

llRl'riSII HOXDURAS. 
LAW OF SEl'TJ•::IIImit 10, 1862. 

Commls.~iollr'rs of Patents, vol. i., 78. 
Applir:at iunfor Lttfas Patent, 79. 
Proteetions, 81. 
Opposition. 81. 
Sealillffl'utent, 82. 

• 

• 

Cond ilion, as to 1'ime of Issue, 83. 
IJate of Patent, 84. 
Patelltfor Patented Ji'oreignlnventions, 84, 92. Expiration of, 85. 
Use of Patenle£l Inventions on boarcl Ships, 8;i, 

• 
llili 11 ,q of Papers, 85. 
Reg i ster11, !:!6. 
IJi.w:laluwrs ancllllemoranda of Altemtion8, 87. 
l'rolon{!rttion of 1'erm of Patent, 89. 
Infri ngwuut, !JO. 

• 

• 

• 

• 
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l3Rl'f1SH HONDURAS-continued. 
Fees ancl Payments, 91. 
Interp1·etation of Twms, 92 . 

• 

SCHEDULE, !14. 
• 

CANADA. 
AC1' OF JUNI<~ 14, 1872, AS AMENDED. 

Patent Office eonstituted. 
Commission of patents, vol. i., 100. Seal; impressions 

thereof as evidence, 100. Rules; publication and cfi'<>ct, , 
101. Deputy commh;sioner and clerk::<, 101. Annual 
report and list of patents, 101. Publication of specifica
tions, 101. 

Who may obtain Patents. 
Inventors; limitation as to public use, vol. i., 101. 'What 

shall not he patentable, 101. Invention~ patented in 
other countries, 102. Representath't'S of inventor may 
obtain, 102. Patent for improvements, 102. Joint up
plication for patent, 103. 

Conditions and Formalities. 
Declaration by npplicution, vol. i., 103. Before whom, 10:1. 

Domicile of applicant, 103. Particulars rPquil·ell in ap
plication, 103. ~pecification and drawing, 103. l\lodcl; 
specimens of ingt·edients, 10-l. 

Uonteut.~; Duration; Surrender; Reissue of Patents mul lJi~>
daimers. 
Contents of patents; conditions, vol. i., 10-!. J,ength of 

term, ttJ,j, l"orm of extension, 105. Examination of 
patent nnd extension, lOG. 'Vhen rcis!'IH' ~ran tell, 106. 
EITect of tww patent and Rpecifi<>ntion, lOU. Nature and 
form of disclaimer, lOG. Elfect as to pemlin~ tmit!', lO!i. 
In case of death of patenh•e, 107. Elfect of <lisclttimer, 
as to vatent, 107 . 

.Assignment anll Infrlngement of Patent.~. 
Government may use patented invention, vol. i., 107. Pat

ents assignable, 107. 1\Iust be re~istered, 107. Hemedy 
for infringement, 108. Action fot· infringement, 101:!. 
Injunction; appeal, 108. Discrimination by com·t, lOti. 
Defense in actions,108. 

Nnllity, Impeachment, a.ncl Avoitlance. 
J>atents void 01' valid only in part, vol. i., 109. Copy of 

judgment sent to pah•nt ofiice, 109. Use of invention in 
Canada, 109. Extension of term for working, 109. T>ro
ceedings for impeachment, 110. ~eire facias nmy issue, 
110. l<'iliug of judgment voiuiug patent, 110. J tulg
ment suhjeet to apveal, 111. 



INDEX. 595 

CANADA continued. 
Patents is8'Ued mulm· Foreign Laws. 

Existing provincial and dominion patents, vol. i., 111. 'l'et·· 
ritorial extension of provincial patents, 111. Uecords 
of provincial patent ofllce, 111. 

• 

Tariff of Fees. 

For copies of drawings, vol. i., 112. In full of all services, 
112. Part of consolidated re\·enue fund, 112. Return 
of fees, when; withdrawal, 112. 

Miscellanemts Provz'sions. 

Caveat, filing, effect, duration, vol. i., 113. Objection to 
granting patent, 113. Notification to applicant, 114. 
Appeal by applicant to governor, 114. Interfering ap
plications, 114. Appointment of arbitrators, 114. Oath 
of ofllce; powers; fees, 114. Documents open to inspec
tion, 11ii. Clet·ical errors, 115. Desh'oyed patent re
placed, 115. Use of patented invention in foreign ves
sels, 115. Previous purchaser of patented invention, 
lHi. Patented articles, how lllllrkell, 116. Praullulent 
usc of such mark, 116. False entry or copy concerning 
patents, 117. 

Ac·r OF APRIL 8, 1875, EX'l'EXDING FOREGOIXG LAW '1'0 PRINCE 

EDW ARll ISLAND. 

Patents issued under Former Laws. 

Existing prO\·incial patents, vol. i., 118. Territorial exten
sion of Rnch patent, 110. Records of JlUtent otllce, 110. 
Proceedings for impeachment, 110. 

AC'l' 01.<' APRIL 10, 188-l. 

Bill or 11ote gh·en for patent right requisites, vol. i., 120. Pur
chaser or holder of such ·note, 120. llunishruent for fraud 
concerning, 120. 

CAPE COLONY, CAPE OF GOOD HOPE. 

AcT No. 17 oF 1860. 

Interpretation of terms, vol. i., 121. Powm· to grant patents,. 
121. Proceedings for granting letters patent, 121. Uepeul 
of patent, 124. Date and duration of patent, 120. Dis
claimer, 127. Extension of term of patent, 120. Copies 
of specification, 12!l. Confh•mation of invalid patent, 129. 
Commissioners, 130. Registers, 131. Actions fm· infringe
ment, 134. Fees on obtaining patents, 1:!5. English pat· 
ents, 135. 

SCHEDULES, vol. i., 135. 

• 
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CEYLON. 
ORDINANCE No. 6, OF 1850. 

Petition and specification, vol. i., 140, 140. Registry, 142. Ex
clusive privilege, 140. Nullity of invention, 142. ~'oreign 
patent, 143. Actions aml suits concerning patents, 148. 
Stamp of pet.ition, 149. Interpretation, 140. 

SCREDULl<~, vol. i., 140. 
' CHILI. . • 

LAW Ob' SEPTEMBER 9, 1840 • 
• 

Proceedings for granting patent, vol. i., 152. Registry of pat
ent, 152. ])uration, 152. Patent transferable, 153. Penalty 
for infringe,nent, 153. For obtaining patent fraudulently, 
1G4. I>ntents general or particular, 154. Lapse of patent, 
154. Renewal, 154. 

DECRim 01!' AUGUST 1, 1851, REQUIRING FULLER REPORTS l!'Ito::II 

EXI'ERTS, vol. i., 154. · 

COLOMBIA. 
LAW OF l\IA Y 13, 1860. 

Rights secnred hy patents, vol. i., 156. Foreign patents, 156. 
J>t·oceedings to grunt patent, lfi!l. Description of patent, 
157. Expiration, lapse nml nullity, 157. l~ees, 1ti7. Repeal 
of law of May 15, 1t!48, 158. 

CONFIRMATION OF INVALID PATENT. UENEWAL. 

l3ritish Guiana, vol. i., 07. Cape Colony, 12!!. Leeward Islands, 
H33. Natal, :380. South Australia, 4!.10. 'l'usmunia, 555. Vie-
t · 1 .. ~s8 orta, vo . u., u . 

COST A RICA, vol. ii., 158. 
CoXVEX'l'IOX. See l:s'TERXATIONAL CONVENTION, vol. ii., 507. 

DA'rE OF PATENT. 

Austria-Hungary, vol. i., 22. Barbadoes, 83. Belgium, 45, 48. 
British Guiana, (i.J,. British Honduras, 84. Cape Colony, Cape 
of Good Hope, 125. Ecuadm·, vol. ii., 577. France, vol. i., 180. 
German Empire, 200. Great Britain and Ireland, 222. Jamaica, 
300. Japan, 317. Leeward Islands, 320. Luxemburg, 348. l\Icxico, 
:wo. Natal, BiG. New Zealand, 408. Norway, 427. Portugal, 
4:!0. Quel'nslanil, 453. Russia, 478. South Australia, 4!.12. Sweden, 
u:u;. 'l'asmania, 551. 'l'urkey, 572. United States, vol. ii., :33. 
V cnezueln, 524. Victoria, 534. 

DENl\IARK. 

UEI'OR'l' BY l\In. STRACREY, 1873. ' 

Proceedings for granting patent, vol. i., lu9. Duration, 1GO. 
Fees, 1u!l. When patent forfeited, 1@. 

• 
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• 

DISCLAIMER, ALTERATION OR AMENDMENT. 
Bl'itish Guiana, vol. i., 66. British Honduras, 87. Canada, 106. 

Cape Colony, 127. Great Britain and Ireland, 224. · India, 270. 
Italy, 287. Jamaica, 303, 304. Japan, 322. Leeward Islands, 
aa3. Mauritius, 358. Natal, 377. Newfoundland, 3!)7. New 
Zealand, 411. Queensland, 454. South Australia, 495. Straits 
(::;ettlements, 525, Tasmania, 552. Trinidad, 568. United 
States, vol. ii., 155,206. Victoria, 535. Western Australia, 564. 

DRAWINGS. 
,Argentine Republic, vol. i., 317. Austria-Hungary, 17, 18, 23. Bel

gium, 47. Brazil, 53. Canada, 103. Chili, 152. Colombia, 156. 
·Ecuador, vol. ii.,· 575. Finland, ~ol. i., 171. France, 179,180 . 

• 

Gt·eat Britain and Ireland, 211J. Guatemala, 257. HM\·afian 
Kingdom, 261, 262. Ituty, 286, 287, 292. Jamaica, 200. Liberia, 
34-l. Luxemburg, 349. )Mexico, 365. Natal, 372, 377, 379. New
foundland, 394. Norway, 420. Queensland, 450. Russia, 475. 
South Australia, 489. Spain, 512, 515. Sweden, 537. 'l'asmania, 
546, 548. 'l'urkey, 572, 576. United States, vol. ii., 77, 228. Uru
guay, 518. Venezuela, 524 . 

• • 

ECU,\DOR. 
LAW 01.<' OCTOBER 15, 1880. 

General Provisions. 
Right secured to inventor, vol. ii., 574. 'Vlmt is considered 

an invention, 574. 'ferm of patent, 574. Importation 
of new inventions, 574. 

G1·antin[J of Patent. 
Specification, model, drawings, vol. ii., 575. Examimttion by 

commission, 575. IHsne of patent, 576. Nature of right 
guaranteed, 576. Modification of invention or applica
tion, 576. 

Rights of Patentee. 
Exclnsi\•e right to utilize invention, vol. ii., 576. Territorial 

extent of right, 576. Right may be assigned, 577. In
terfering applications, 577 . 

• 

Te1'1n of the Pri·vilege. 
Date, registry, publication, vol. ii., 577. Rights of State at 

expiration of term, 577. Invention public property,, 
577. Publication of description, etc., 577. Right of 
public upon forfeiture, 577. 

Protection to Patentee against Infringements. 
Right to application for injunction, vol. ii., 578. Penalty 

for infringement, 578. Penalty for unwarranted seiz
ure. 578. Jurisdiction of suits concerning patents, 578. 
lntet·fering patents, 578 . 

• 



• 
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ECUADOR aontinuell. 
Protection of State against Abuse on pa1·t of Patentee. 

When patent becomes null and void, vol. ii., 571). 

FEES, MISCELLANEOUS. 
Argentine Republic, vol. i., 7, 10. Bnrbmlm•s, 36. Belgium, 40, 

45. Briti~>h Guiana, 72, 73. British Honduras, IH, ll2, ll·l. Can
ada, 112. Cape Colony, 135. Ceylon, 141. Denmark, 151l. 
Fiji, 165, 166, 161l. Great Bl'itniu and Ireland, 225, 252. Hawaiian 
Kingdom, 263. Italy, 2!!5. Jamaica, :312. Japan, 311). l..ee
wnt·d Islands, 334, 335. Mexico, l.l66. Natal, 381l, l.lllO. Newfound
lnnd, 31)1), New Zealand, 411), 424. Ornnge Free State, vol. ii., 
581. Portugal, vol. i., 441. Prussia, 44iJ. (~ueensland, 456, 
4G4. Uussia, 476. St. Helena, 483. South Australia, 41ll, 41ll.l, 
4!!0, 50!!, 501l. Straits Settlements, li24, 526, 528. •rusmnnia, 561, 
506. 'l'rinidad, 560, 570. United States, vol. ii., 161), Uruguay, 
511J. \' ictoria, 544, 540. Western Australia, 5G2. 

FEES •ro ACCOliPANY PETITION. 
Argentine Republic, vol. i., 4. Austria-Hungary, 18, 21), 30. 

BariJadoes, :l:J. Bel~inm. 4 7. Chili, 1:;~. Colombia, 158. 
France, 180. German Empire, 20!l. Guatemala, 251). India, 
270. Italy, 28ri. Jamaica, 21l8, 2\l!l. LiiJeria, 345. Mauritius, 
:J;H, Natal, 372. N~>•·· .~onth 'ValeH, 400. Norway, 428. 
Straits SettlmnehL, u27. Sweden, 537, 5:38. •rurkey, 572. 

FEES, YEAH.LY AND PROGRESSIVK 
Argentine Repuhli(', vol. i., 2. Bl'l~ium, :lS, 42. Brazil, 53. Colom

bia, 1m. Finland, 17:!. France, 178, 20-L German Empire, 
206. Italy, 281. Luxemburg, l.l48. Norway, '128. Peru, vol. 
ii., !i84. S)1nin, vol. i., 1i11. Sweden, 5:38. 'l'urkey, 571. United 
State::, vol. ii., 41l3. Uruguay, 516. Venezuela, 525. 

FIJI: FEJEE ISLANDS. 
0IWINANCI~ No.3 01<' 1871), 

Privileges Conferred b]l Letters Patent, vol. i., 101. 
Exclusive right of, ami in invention, vol. i., 101. Form of 

letters patent, 161. When not grunted, 161. Cancella
tion or revocation, 101. 

Proceedings in Application. 
l~iling of petition, vol. i., 161. Declaration, 162. Inspec

tion of records, 162. Certified copies as evidence, Hi2. 
Amendment of r-;peciflcation, 162. Provisional re•·tifi
cate, 162. Appeal from refusal of certificate, 16:3. Oppo-
sition to application, 1G3. i} 

RegM;try anrl Pttbliaation. 
Petition, specification, etc., recorded, vol. i., 1G2. I.etters 

patent registered, 164. Notice of refusal to grant, puiJ
li~heil, Hi5. 
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FIJ 1-eoutinued . 
. JJ isaellaneous Provisions. 

Foreign and impm·ial patents, vol. i., 164. When patent 
may he annulled, lli:i. Patent for one invention only, 
1(15. When patent umy be cancelled Ol' revoked, 1ll5. 
Supreme Court muy ortle•· auwmlment, Hl5. Penalty 
fm· making fulse deelnration, lU:i. Fees, 10U. 

SCiumrJLES, vol. i., 1U6. 

PINL.\NH. 

l-\IJPHJOIJo: DECREE OJ<' l\IAHCH 30, 1Sitl. 

Hights confenPcl hy patent ; clmation, vol. i., 170. l\Ianner of 
g-1·:mting patPut, 171. Qhli:.:ations and rights of owners, 
173. Judicial eomlud of adiuw;, 17'l. 

FOU.EIG~ PATE:s-'rEE:'l, PlUVlLEffE~ ACCORDED TO. 
Argentine Repnhlic•., vol. i., :!. ll<'l:.du•u. 4:!, 4l. Hruzil, 52, 53. 

Ceylon, 14:1. Denmat·k, 1;i!l. P•·anc·P, 1~~- German f.<jrupire, 
207. India, 272. Italy, 2S4. Ja111aiea. :!01. LttxPnthmg, 34!1. 
1\Iatuitin~. :160. :New ZealaJHl, -Ito. Xorway, 4:1~. Portugal, 
4:16. Prwssia, 4-1:1. f't. Jll'loua, ·182. :-ltmits Settlc•m<>nts, 52(1, 
527. 'l'mkc1y, f•7ti. Ut·ug-uay, Yol. ii., iilU. Yeuezuela, 526. 
\'ic•tot·ia, 5:11. \Vestom Australia, ii(i.i. 

See abo lXTERXA'l'IONAl• Coxn.:xnox. 

FORgiGX HIIIPS, USE OF INVl~X'riON ox. 
British Guiana, vol. i .• n:;. British Hondut·as. ~.i. Canncla, 11:;. 

Cape Colony, 126. Colomhia. liiU. Chl'at ll!·itain :mel Ireland, 
2:31. Ll'ewarcl Islands, :l:JO. Xatal, :Ji7. :"iew ZPaland, 410. 
QuPPnslaml, 4fll. South Austmlia, 4!J:J. 'l'asumuia, 551. Yic-

. I .. ~3-torta, vo . tt., il il. 

FIL\XCB. 
LAW OJ,' .JULY ii, 1~4, WITH NOTES OJ,' D!£CISIOXS. 

GeiiPl'lll Prollisions. 
ExPlusive right conferred by !Ptters patent, vol. i., 176. 

What. may be patented, 178. What may not., 178. 
I .. ength of term of patent, 178. Fel's, 178. 

1'/le .Appl ir:ation. 
Petition; description; drawings, vol. i., 17!!. Nature of appli

cation, 180. Payment of fees, 181. Certificate issued, 181. 

JMiver!J of Patents. 
Examination and registry of demand, vol. i., 181. Issue - . 

of patent, 181. Form and guarantee of patent, 181. 
\Vhen ~,:rnnt will be refusccl, 181. Return of tax, 1S2. 
I'ublication of patcutf', 1S2. Extension of term, 182 . 

• 

• 

• 

• 

• 
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FHANCE-continued. 

Certijieate of Addition. 
Proceedings to obtain, vol. i., Effect of certificate, 182. 

New patent for improvement, &c., 182. Patentee has 
prior right to new patent or certificate, 183. 

Assignment of Patents. 
Authority to assign, vol. i., 184. l\Iust be by notarial deed, 

18-l. Hegistry of assignment, 184. Assignee's right to 
certific!tte of addition, 180. 

Commun-ications and PulJUcations of 1Jesc1•iptions awl 
JJrawlngs. 

Deposit until expiration of patent, vol. i.. 187. Copies ob· 
tainable, 187. l>ublication of des<'l'iptions, &c., 187. 
Deposit after expiration of patent, 187. 

Rights of li'oreiguers. 
:May obtain patent; proceedings, vol. i., 187. Duration of 

patent, 187 . 
• 

Repeal mulli'mfeitnre. 
Patents, when void, vol. i., 188. Certificntt'S of improve

ment, &c., when void, 188. Annulment for publicity. 
18!!. For failure to pay fee, 1!!0. 'l'o work invention, 
1!10. For importation of similar article, 1ll0. Fraudulent 
claim of patent, 1!11. 

Actions for A nnulmrut or Forj'eitm·e. 
\Vho may bring action, vol. i., 1!!2. In what court, 1!!2. 

Code of Civil Procedure governs proceedings, 102. 
Intervention of public minister, 1!l2. Citation of par· 
ties, 103. l>ublication of repeal, 1!!3. 

Jnf1'ingement; Proceedings and Penalties. 
\Vhat constitutes infrin~ement, vol. i., 1!l3. Complicity in 

infringement, 11!4. l>enalties, 1!!5. Proceedings to ob· 
tain application of, lOU. 

Special and Provisional Meastu'eN. 
Measures for execution of h~w, vol. 1., 202. Application of 

law in colonie~;, 202. Repeal of certain laws, 202. 

DECitlm 01'' OCTOBER 21, 1848. 

Patent Law in tlte (,'olonies . 
Application for patent, vol. i., 203. Registration of appli· 

cation, 203. Issue of patent, 203. Registration of as· 
sigmnent, 203. Payment of fees, 204. Actions for in
fringement, 204. 



• 
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GERMAN El\IPIRE. 

LAW OF JULY 1, 1877. 
Patent Rights. 

What may be patented, vol. i., 205. 'Vho may obtain pat
ent, 2!15. Patent, effect of, 205. Devise or transfer, 200. 
Duration, 206. Fees, 200. 'Vhen patent lapses or be
comes \"oiu, 207. Non-resident ; must appoint repre
sentative, 207. 

Patent Office. 

Authority of, v.ol. i., 207. 1\Iembership, 207. Divisions, 207. 
Resolutions and decisions, 208. Register of patents, 
208. Publication of specifications, &c., 200. 

Proceedings in Patent Matters. 

Application, requisites of, vol. i., 209. Amendment of, 209. 
Provisional protection, 210. Publication of application, 
210. Grant m· refusal of patent, 210. Armuhuent or 
revocation, 210. Appeal from decisions, 211 

Fines and Indemnities. 
• 

For unlawful use of invention, vol. i., 212. Amount of 
aium·cement, 212. Limitation of actions for infringe
ment, 212. Jurisdiction of Supreme Court, 212. 

~J.l.ransito1'!f Provisions. 

Patents under State laws, vol. i., 213. Renewal under this 
law, 213. Duration; fees; effect, 213. • 

GREAT BRITAIN AND IRELAND. 
AcT CONCEHNINH 1\IONOPOLIES, Hl23. 

Revocation of monopolies, &c., vol. i., 216. Exceptions for 
twenty-one year·:;, of some already granted, 217. Dura
tion of patents yet to he granted, 217. 

PA'l'EX'I'S, DESIGNS AND 'l'HADB-MAHKS Ac•.r, 1883. 
PATI<:XTS . 

.Application and (h'ant . 
I>ersons entitled to apply, vol. i., 21!!. Application and 

specification, 21!1. Reference to exmnirwr, 21!1. Appli
cation refused or amended, 210. 'l'ilue for leaving com
plete specification, 220. Comparison of provisional uud 
complete, 220. Advertisement of specification, 2~1. Op
position to grant, 221. Sealing of patent, 222. Date of, 
patent, 222. Protection, proYisional, 222. By com
plete specification, 222. Extent and term of patent, 22:3. 
Amendment of specification, 223. Disclaimer during 
action, 224. Restriction of reco\"et'Y of damages, 224. 
Advertisement on amendment, 224. Compuisory li
censes, 225. UegiRter of patents, 225. Fees, 225. Ex
tension of term, 225. Revocation of patent, 226. Pat
ent to bind Crown, 227. 

• 
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GUEAT BRITAIN AND IRELAND-continued. 

• 

Legal Proceedings. 
Hearing with assessor, vol. i., 228. Delivery of particulars, 

228. Order for inspection, &c., in aetion, 2:.!t:!. Certifl
cn.te of validity questioned, 22!1. Costs thereon, 2211. 
Uroumlless threats of legal proceedings, 220. 

Miscellaneous Provisions. . 
Patent fm•one invention only, vol. i., 22!.1. To representative 

of dccra~ed inventor, 220. l~ateut not invalidated by 
fraudulent application, 230. Assignment for partieulnr 
place~. 2an. Loss 01' destruction of patent, 230. Pro
ceeding and costs before law officer, 230. Exhibitions 
at iJI(lustrial exhibitions, 230. Publication ol' illus
tt·atell journal, &c., 2:!1. I'atent. museum, 231. Power 
to require models on payment, 2:n. l~oreign vessels in 
British waters, 2:!1. A~;sigmucnt to secretary for war 
of certain inventions, 232. Bxisting patents, 233. Defi-

't. ')•>< Ill 1011!.<, ~.,... 

DESIGNS. 

Registral ion qf Designs. 
Applit•ation for registmtion, vol. i., 234. Drawings, &c., 

with application, 2:l1i. Certificate of registration, 235. 

CopyritJht on lll'!Jistererl Design.~. 
Cotfyrig-ht 011 rPgistrnt.ion, vol. i., 2:!5. ulurldng registered 

deHigns, 235. l mpeetion of registercu designs, 231l. In
formntion as to copyright., 2:36. Cesser of copyright, 
231l. 

Register of JJe.~iyu:s. 
Kept at patent office, vol i., 231l. Prima facie evidence, 

236 • 

Fees, vol. i., 231l. 

Industrial ancl International E:rhibiUons. 
l~f!'ect of exhibition thereat, as to registration, vol. i., 237. 

Le[Jall'ror;eed illtJ~>. 
Jlcnalty on piracy of registereudesigns, vol. i., 237. Action 

fot· damages, 2:!1:!. 

IJ ,r. 't · I • ''''1:! eJtn~ 10118, vo. 1., ~u • 

GENERAl,. 

Patent Office, and Proceedings thereat. 
Patent office, vol. i., 230. Officers and clerks, 23!.1. Seal of 

patent office, 239. Trusts not entered in register~:;, 2:JU. 
Refusal to grant patent, 2-10. Uegistry of assignml'nts 
and tr1msmisHious, 240. Iu~t•ectiou of and extracts from 

• 
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GREA'r BRITAIN AND IRELAND-continued. 

• 

registers, 240. Sealed copies received in evidence, 240. 
Uectification of registers by court, 240. Correction of 
clerical errors, 241. Falsification of entries, 241. Au
thority of comptroller, 241. Application and not.ice by 
post, 241. Days for leaving document at office, 242. 
Declaration by infant, lunatic, etc., 242. Transmission 
of certified printed copies of specifications, etc., 242. 
Board of trade, authority conferred upon, 243. An· 
nual reports of comptroller, 243. 

InternaUonal aml Colonial .Arrangements. 

• 
For protection of inventiont', etc., vol. i., 2-lA. Provision 

for colonies ulllll mlia, 2-lO. 

Offenses. 
Penalty on falsely representing articles to be patented, vol. 

i., 245. On unauthorized assumption ut' royal arms, 
245. 

Scotland, Ireland, etc. 
Saving for courts in Scotland, vol. i., 240. flummnry pro

ceedings in Scotland, 241;, Revocation of patent; pro
ceedings for, 240. Reservation of remedies in 1 relanu, 
240. General saving for jurisuiction uf courts, 240. 
Isle of 1\Ian, 247 • 

• 

Repeal,· 1'ransitional Provisions; Savings. 
Repeal; saving for past operation of repealed enactments, 

&c., vol i., 247. l~ot·mcr registers to be 1lecmed contin
ued, 2-17. Saving for existing rules, 247. .For preroga
tive, 240. 

Geneml JJeflnitions, vol. i., 248. 
ScmWULES, vol. i., 240. 
PA1'EN'rs, l>EsiGXS AXD TnADE·:MARI{S A:o.mND:IIEN'l'S AcT, 188ii. 

Nature of declaration, vo!. i., 254-. Specification; extension 
of time of 1iling, &c., 2ii-i. Publication of specification 
in certain case, 255. Grunt of patent to several persons 
jointly, 2ii1i • 

GREECE, vol. i., 25u. 

G U A 1' KMALA. 

Dm;mm OF 1\IAY 21, 1880. 
Rights of inventor, vol. i., 257. Proceedings to obtain patent, 

257. Liberty to prove priority of invention, 2i.i8. Circum
stances nullifying patent, 21'i8. Cases when patents shall 
not he grante1l, 258. Fees, 250. Duration of term, 
Conccl'sions, 259. Concessions made voill, 2UO. 

• 

• 

• 
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G04: INDEX. 

HA WAil AN KINGDOM. 
• 

• 
CIVIL CODE, SIWTIONR 255, 256, 

Issue of patent, vol. i., 261. Specification, 261. 

AC'l' 01~ AUGUS'l' 20, 1884. 

Proeeeclings to grant Patent. 
Issue; duration, vol. i., 261. Foreign patent, 262. Specifica

tion and drawings, 262. Caveat, 263. Commissioner 
of patents, 263. :Fees, 263. 

HAYTI, vol. i., 264. 

HONG KONG. 
Onm::sANcn No. 14 01~ 1862. 

Authority to petition for letters patent, vol. i., 265. Petition, 
speeilicatiou aud declaration, 265. Govemor in council to 
grant letters patent, 205. Effect of such gt·u.nt, 266. Ex
tension of term, 260. 

Scmmm.Es, vol. i., 267. 

INDEXES. REGISTERS. 
Argentine Republic, vol. i., 4. Austria-Hungary, 23. Belgium, 40. 

British Guiana, G!l. British Honduras, 80. Cape Colony, 131. 
Ceylon, 1'12. Chili, 152. l!~iji, 16-1. l!'mnce, 1~4, 203. Get·mo.n 
Empire, 208. Great Britain and Ireland, 225, 240. India, 270, 
Italy, 2!!2. Jamaica, 305. Leewnrll Islands, 331. Liberia, 343. 
Mauritius, 357. Natal, 382. Newfo,undland, 303. New Zealand, 
414, ·116. Nonvay, 4:J2. Orange Free State, vol. ii., 1183. Queens
laud, vol. i., 4ii6, 401, 408. South Australia, 502. Stl·aits Settle
ment!', 528. 'l'nsmnnia, 5ii7. 'l'rinillatl, 567. 'l'tirkey, 57o. United 
State~, \'ol. ii., 28. Uruguay, 511!, 5~1. Victoria, 041. 

INlHA. 
Ac·r 01•' MAY 17, 1850. 

Proeeedili[JS to obtain Patent, vol. i., 268. 
Who may petition, 2118, 272. Petition to file specification, 

211t:!. Order to filespecilieation, 2118, 260. Petition referrell 
for inquiry and l'cport, 2118. Exclusive privilege con
fel'l'eu, 2118. Duration and extension of term, 268. Exclu
sive privilege, when refused, 271. \Vhen it shall cease, 
271. Specification; character of, 200, Deposited with sec
retary, 21j!J, Delivery amldistributionof, 270. Declara
tion; false statement in, 21ill. lluyment of fees, 270. 
Ut~g-istry of f'peeification, etc., 270. Amendment of 
spccilicntion; effect, 270. Novelty of invention, public 
Use •l~') 

~ ' ""'' ""• 
.Action.~ nlatiii!J to Patents. 

Action for inf1·iugement, 273. Defenses to action, 273. 
Appli\~:ttion to mmul patent, 274. 'fo nnnul part of 
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INDIA continued. 
invention, 275. Applicat.ion on breach of special con
dition, 275. Service ol' proceedings, 270. Issue for trial 
directed, 270. Judgment; costs, 270. Amenament of 
specification by court, 270. Entry of judgment in 
regist•·y book, 277. llarticulars to be delivered, 278. 
Service of proceedings, 278. Effect of Act VI. of 1850, 
27!!. 

Fo1•eign Inventors, Foreign Patents, vol. i., 272, 279. 

Interpretation, 27!!. 

SCHEDULE, 280. 

INFRINGE.MEN'l', AC'l'IONS, PENAI,TIES, &c., FOR 
Argentine Hepublic, vul. i., !J. Au~;h·ia-Huugary, 25. Barbadoes, 34. 

Belgiu111, -t:J. Brazil, li5. Britii;h Guiana, 70. British Honduras, 
!JO. Canada, 10tl. Cape Colony, ta4. Ceylon,141. Chili, 15:3. Ecua
dor, vol. ii., 57tl. Finland, vol. i., 174. Pmncc, l!Jl.l, 20~. Ger
man E111pire, 212. Great Britain and lrclaml, 228. India, 27:l. 
Italy, 2!!5. Jamaica, 307. Japan, 31!!. Leeward Islaud~;, 3:.14. 
Liberia, 3-10. Luxemburg, :J;i:.!. .Mauritius, 361. Natal, 384. 
Newfoundland, 3!15. New Zealand, 418. Norway, 43:3. Orange 
Free State, vol. ii., 582. Peru, 586. Portugal, vol. i., 4B!J, 411. 
Pru~;sia, 445. (~ueenslaml, 458. Russia, 474. South Aushalia, 
Ci01. ~pain, 51!!. Straits Settlement~, 521:!. Sweden, Ci41. '!'as
mania, 55U. 'l'J·ini<lad, 56!!. 'l'urkey, ii78. United States, vol. 
ii., 125, 214,481. Uruguay, 521. Venezuela, 1i27. Victoria, 043, 
550. Western Australia, 1i63. 

• 

INTERXA'l'IONAL CONYEN'l'ION. 
Countries constituting union, vol ii., 567. Privileges extended to 

patentees of tlre,;e countries, 5G7. Applications for patents, 5US. 
'l'rade·marks registere<l and protected, !iUS. Goods illL•gally 
beariug- trade-mark, 5!i!J. Articles at international exhibitions 
protected, 5G!l. Special departments for imlnstrial property, 
56!!. International office, 560. Interpretation, 570. States may 
maim special arrangements, 570. l\lny join, m· withdr·aw, 570. 
Ratification, 570. Some subsidiary arrangements, 570, 571. ln
ternatioualllltPer. 571, 572. 

INVEN'l'IO~fl. PA'fENTAULE AND NON-PATENTABLE. 
Argentirw Hepublic, vol. i., 2. Austria-Hungary, 15. Belgium, 42. 

Brazil, iil. Canada, 101. Ecuador, vol. ii., 57·1. Pinlaml, vol. i., 
170. France, 170. German Empire, 201i. Italy, 2S:J, 284. Japau, 
317. Luxemburg, 347. :Mnuritiu~, :Jiiii. Pt•rn, vol. ii., 5tl4. 
Jlortugal, vol. i., 43!i, 441. Pmssia, 442. Russia, 47-1. Spahr, 
Ci10, lill. Sweden, 530. Turkey, ;i71. United Htutes, vol. ii., 
36. U •·uguay, 516. Venezuela, li2-!, 520. Victoria, li2!J. 

• 

• 
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GOG INDEX. 

ISSUE OF. PA'l'ENT. 
Argentine Uepublic, vol. i., 4. Austria-Hungary, 21. Belgium, 45. 

Brazil, G:.l. British Guiana, U1. British Honduras, 82. Cape 
Colony, 12G. Ceylon, 140. Chili, 152.. Colombia, 157. Et•ua
dor, vol. ii., 57!1. Fiji, vol. i., 163. Finland, 172. Ft•tmce, 181, 
203. German Em11ire, 210. Great Britain and heland, :.!22. 
Italy, :.!Btl. Jamaica, 300. 1\Iexico, :.16/i, 3GI>. Natal, 375. New 
Zealantl, 407. Russia, 477. South Australia, 41>1. Spain, 1i14. 
'l'asmania. ii:JO. 'l'url;:ey. 572. United States, vol. ii., 28. Yeu
ezuelu, 52G. Victoria, 533. 

l'l'ALY. 

• 

LAW 01!' 0C'l'OBF.R 30, 185!1, AS Al\IEXDED JANUARY 31, 1864 • 
• 

lligllts tleriiJedfrom Inventio11b' or Inllw;trial Discoveries, mul 
1'itle tlwretu. 

}>atent confers an exclusive right, vol. i., 283. 'Vlmt invPn
tiuns may be patented, 28:1. 'Vlwn inventions consid
ered new, 28:l. Inventions patented abroad, :.!84. In
ventions not patentable, 284. Legal title to excluf<h•e 
use, 284. Certificate o!' improvement for modification, 
28<1. Duration of patent ; prolongation, :.!85. 'l'ax(\~ ; 
proportional, annual, 285. For ct>rtificntes of add it ion 
awl prolongation, 2t;:;, Date of payment, 28/i • 

.Applicatiou.~ fur Patents. • 

Application ; to whom made; by whom, vol. i., 28G. 'Vlmt 
it must contain, 28G. Description ; drawing; motlel, 
287. Disclaimcl" ; requisites; tlumtion; tax, 287. }>at
ent for mmlification; application, 287. Date; requisites, 
288. Delivm·y of application. 288. Official report; con
tents antlrecortl, 288. Grant of patent, 28!1. Registry, 
28!1. Applications referred to board of health, 28!J. 
When tmtents will be refused, 28!1. When suspenued, 
200. Appeal from refusal or suspension, 200 • 

.Assignments of Patents. 
Assignment must be registered, vol. i., 291. Mode of regis

tration, 2!ll. Payment of fees by assignee, 2!J2. 

Preservation ancl Publieation of JJocwnents. 
Uegisters are public: copies therefrom, vol. i., 2!12. Publi

cation of patents, specifications, &c., 2!12 . 
• 

Nztllity ancl Annulment of .Patents. 
\Vhen patents are null and vuitl, vol. i., 2!13. 'Vhen they 

cease to be valitl, 2!J4 . 
.Actlons for Nullity mul A unulment. 

J>rovincial t1·ibnnal has jurisdiction, vol. i., 2!14. Author
ity of public prosecutor, 2!J4. J>arties to the action, 2!J4 • 
• J utlgment of nullity or annulment puhlishetl, 21>5 • 
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ITALY -continnecl. 

Infringement anrl Actions llelatlng tlw1·eto. 
'Yhnt constitutes infriugemeut, 2!15. Penalty therefor, 205. 

Form of actions, <•.ivil and col'l'ectional, 205. 8eizure or 
inventory of objects, :!!l5 • 

JAMAICA. 

ACT Ol•' 1857. 

Applyiii[J for roul Obtain lug Lette?·.~ Patent, vol. i., 2!17. 
St'aliug; Date,· 7.'ime oj'liJIJIW; Renewal, 300. 
Patent.~ for Improvements; .Jlutual Riyldli, 301. 
lli[Jltt.~ of 1/ordun Patentee under tltill Aet, 301. 
.Assignment of Patents, 302. 
E.vr:essil)e Ulaim; Defective or Iusu.Olclent Specijlealion, 303. 
Disr:laimers; Alterations; .Additions, 30·1. 
Filing anrl Recording Proceerliu!f.~. &e., 305. 
Pleadings aurl Costs -in Actions, :J07. 
Use1-, Imitation or Uounte1'}iJit, :JO!l. 
11Iisuellaneous Prrll'isio1is, :110. 

SCHEDULE AXD FO!Uiti, vol. i., 312. 

JAPAN. 
<:.."' 

l:IIl'EHIAL PHOCLA:IIA'l'IOX, 'APRil, 18, 1885, 

• 

Application; H[l!'CiliPation, vol. i., !l17. Duration of term, 317. 
'Vhat may not ho pateuted, !117. Inheritance allll a~sig-n
ment of patent rights, :JH~. Patents for improYPBlellts, illS. 
'Vlwn vatents uer•o11w void, vul. i., 3HJ. FePs, :11!1. J n
fring-ement ; penalties therefor, :31!). Penalties for viola
tions of patent law, B20. 

Appendix to Law. 

ConcerNing patents for inventions of certain preceding date, vol. i., 
'hJ() u- • 

NoTIFICA'fiOX No.5, COUNCIL OF s·rATE, APRIL 18, 1ti8:i. 

Proeedtwe to obtain Patents. 
Application ; requirements of, vol. i., 321. 'l'ransfer of patent, 

322. Application for nllditiunal rights, 322, For patl'nt for 
improvement, 322. For fresh certificate, 322. For ehaug-es' 
in letters of application unu diagram, 322. i'erm of reissued 
patent, 322. 

JOI~T INYEXTIONS, PATENT FOR. 

Brm:il, vol. i., 57. Canada, 10!!. Great Britain and Ireland, 210, 
2:i5. Japan, 321. l\Iamitins, 3:;n. (~ueenslund, 440. f';outh 
Australia, 488. United States, vol. ii., 32. 

• 

• 
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GOS INDEX. 

LEEWARD ISLANDS. • 

ACT No. 12 OF 1870. 
Commissione1·s, vol. i., ff23. 
Application ancl Specification, 324 • 
Opp01;itions, 320. 
1lliscellaneous Provisions, 327. 
])ate of Letters Patent, 320. 

• 

Letters for Foreign Inventions, 320. 
' 

Use of Inventions in lJbreign Sit ips, 330. 
Filing anrl Publication, 330. 
Registers, 331. 
JJisclaimers and Caveats, 332. 
Confirmation ancl Prolongation, 333. 
Actions for Infringement, 334. 
Fees, 334. 
Interpretation of 1'erms, 335. 

SCJU:DULB, vol. i., 335. 
AcT No. Hi m,• 1878, \'ol. i., 341. 

LIBERIA. 
Ac•r OF DECE:IIBER 2i:l, 1804, vol. i., 343. 

LUXEMBURG. 
LAW 01~ Ju:-m 30, 1880. 

General Dispositions. 

• 
' 

J>atentallle inventions, vol. i., 347. 'Vho may ohtain patent, 
3-17. Elfect of patent, 347. 'l'ransfer of ri:;hts, 3•!8. 
l>nration of term, 348. 'l'ux, annual and progressive, 
348. Domicile of patentee, 347. 

])elivm·y of Patents. 
Declaration; description; drawings, &c., vol. i., 340. Tax, 

payment of, 34!l. Certificate, deli\'ery of, 350. Change 
of ownership, or of domicile of patentee, :!50 . 

. t:.vpimtion, Null it]' and Fo1feit?t1'e. 
When patent expires, vol. i., 350. 'Vhen becomes null, 

. Biil. Action for annulment, 351. Rovocation by royal 
decree, 351. Publication of expiration, &c., 352. 

Infringement, Prosecution and Penalties. 
Fines and imprisonment, vol. i., Defense to action for 

infringement, 352. Fraudulent use of word" patented,'' 
352. Limittttion of action for infringement, 353. 

Tra11sitnru Pro·visions. -
Au1·og-atinn of Law of 1817, vol. i., 353. Patents granted 

uudt>r t>arlil'l' lnw, 35:3. Applico.tions filed previous to 
prP~<'llt Ia ''", :l;';:J. 

• 

• 



INDEX. 

1\IA URITIUS. 
OnmNANCI~ No. Hl oF 1875. 

General Provisions, vol. i., 
Proceeclings to obtain Patent, 355. 
Registration of Patents, 357. 
Miscellaneous Provisions, 359 • 
.Actions for Inj'1"l'ngement, 361. 

SCHEDULE, vo]. i., 363. 

MEXICO. 
LAW· OF MAY 7, 1832. 

Proceedings to obtain Patent. 

609 

• 

Petition; description, drawings, vol. i., 365. Publication 
of petition, 365. Issue, 365. Duration of letters patent, 
366. Date of patent, 366. 

Limitation, Extension, Impmvement, &c. 
Limitation of patent to one State, vol. i., 366. Invention to 

be made public, when, 360. Extension of term, 366. 
Dispute as to possession, 366. l'ublication of patent, 
3611. Fees, 366. Exclusive privilege for branch of in
dustry, 367. 

Fonns, vol. i., 367. 

DECRI.:E OF SEPTE:.\IBER 28, 1843. 
Time when use of invention shall begin, vol. i., 367. 

REGULATION OF JULY 12, 1852. 
Conceming Opposition to Grant of Patent. 

• 

Extension of time to make objections, vol. i., 368. Hearing 
before committee of industry, 368. Papers to go to the 
government, 368. Recourse to federal tribunal, when, 
368. 

Marl>ing of Patented .Articles as Sitch, vol. i., 360. 

MODELS. 
Austria-Hungary, vol. i., 17. Brazil, 53. Canada, 104. Chili, 152. 

Colombia, 156. Ecuador, vol. ii., 575. Finland, vol. i., 172. 
Great Britain and Ireland, 231. Hawaiian Kingdom, 261, 262. 
Italy, 286, 287. Jamaica, 200. Luxemburg, 340. Mexico, 365, , 
368. Newfoundland, 304. Prussia, 443. Queensland, 461. Rus
sia, 476. South Australia, 480. Spain, 512. Sweden, vol. i., 537. 
Tasmania, 548. 'furkey, 576. United States, vol. ii., 15, 83, 
231. Uruguay, 518. 

NATAL. 
LAw No.4 oF 1870. 

General Provlsions, vol. i., 371. 

• 

• 
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NATAL-coni 
Proce~, 

Iss1tr of 
Ext( · • 
Pr,Ltt 
Spet 
IJiscl 

in Letters Patent, vol. i., 371. 
• ·utent, 374. 

Colony of Patent granted elsewhere, 376. 
co appl,11 to JJ'oreign Ships, 377. 
ns and JJrawings, 377. 
377. 

Exten.• ", Gonftrmation,· Rene-wal, 380. 
Register8 <l'IUl Indices, 382. 
Punishment for Imitating Patentee's JJiarks or Device, 383. 
lnf1·ingement of Patent, 384. 
Payment of Fees, 386. 

ScHEDULl~S, vol. i., 386. 

PROCLAMATION Olo' JANUAltY 12, 1872. 
Regulations for Carrying oztt Law of 1870. 

Application limited to one invention, vol. ii., 580. Requi
sites of title of invention, 580. Provisional protection, 
580. N otico of further proceellings required, 580. Reg
isters, indexes, &c., 51:!1. 

AcT No. 32, 1884. 
Repeal of Sec. :.!8, J,aw of 1870, vol. ii., 581. Effect upon Eng

lish patents, 581. 
-• 

NE'riiERLANDS, vol. i., 3!!2. 

NEWFOUNDLAND. 
coxsOI,IDA'l'ED S·rA'l'U'l'ES, TrrJ,l~ 15, CH. 54, Sue. 1. 

Patents; when granted, vol. i., :J!l:J. Improvement on patented 
invention, 3!!3. Hight to copies, 3!!4. Oath required, 3!1-1. 
Description, model, allll drawing to lJe filetl, :1!!-t Patenh•e 
may assign, 3!!5. Forfeiture in case of infringement, 3!!5. 
J>Jeatling, 3!!5. Effect of foreign patent, 3!!6, ilm:l. Letters 
issuable to assignee, 3!!6. Forfeiture f~r failure to operate, 
:l!l7. Publication of notices, 3!!7. l)iselaimer, :1!17. Reissue, 
:l!J8. Patent for improvements, l:l!l8. Affirnmtions and 
oaths, 3!l!l. Fees, B!l9. 

NEW SOUTH WALES. 
Ac•r No. 24, DECB~IBER 6, 1852. 

Grant of letters of registration, vol. i., 400. Deposit to lJe paid, 
400. Assignment of letters, 401. Hepeal of letters, 401. 

NEW ZEALAND. 
Ac·r OF S.~<:P'l'm\IBER 8, 1883. 

Fo1· what Patent may issue. 
Power to grant patents, vol. i., 402.. Monopolies forbidden, 

402. 

• 
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NEW ZEALAND continued. 
Regulations. 

Power of governor in council to make, vol. i., 403. Pat
ent officer; patent office, 403. Deputy pater.t officer, 
403. 

Procedttre to obtain Patent. 
Appointment of local offices and officers, vol. i., 404. Mode 

of applicatifln; receipt, 404. Protection of invention, 
404. Specification of pretended inventor, 405. Hearing 
of application; objections, 405. A ward of expenses and 
costs, 406. Issue of warrant for letters patent, 400. 
Amendments, 400. Issue of letters patent; time of, 407. 
Issue of duplicate letters patent, 407. Date; and au
thority as to appointment, 408. 

Fo1"1n and (Jonditlons of Patent. 
Conditions for granting, vol. i., 408. Matters rendering 

patent void, 408. Actual and public use, .400. 

Repeal of Patent. 
Action for repeal, vol. i., 400. Cancellation of specification, 

40!1. Use of invention in foreign ships, 410. 

Letters of Registration. 
Registration for foreign patents, vol. i., 410. Form and 

elfect; filing, 410. 

Disclaimers and Alterations. 
Notice to di~cluim; alter; procedure, vol. i., 411. Opposi

tion to dil"claimcr, 411. Hearing of application and oh· 
jections, 411. Entry ·of disclaimer aml alteration, 412. 
Actions not brought; when, 412. Proceedings, conclu
sive, 412. 

Extension of Tenn. 
l\Iode of obtaining extension; petition, vol. i., 413. Ap· 

pointment of couuui~sioners, 413. Notice of commis
sion; etweats, 413. Heuring; report, by couuuissioners, 
414. 

Rec01·ds of Office. • 
Specification, &c., open to inspection, vol. i., 414. Indices 

to specifications, &c., 415. Register of patents; of pro
prietors, 415. Of assignments and licenses, 415. 

Assi[/nments. 
Conditions for registering, vol. i., 415. Assignments and 

licenses by separate deeds, 41G. Register of proprietors 
open to inspection, 410. 

• 

• 

• 
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NEW ZEALAND-continttecl. 
Seal. 

Judicial notice of seal, vol. i., 416. Certified copies, evidence, 
416. 

Offenses. 
Falsification of entries, vol. i., 417. Entries expunge(}, 417. 

Unauthorized use of word" patent," 417. 

Procedure 'in Actions for I11jringements. 
Actions for infringement, vol. i., 418. Particulars of 

breaches and objections, 418. 'faxing costs, 410. Effect 
of record aml certificate, 410. 

Fees. 
Governor may reduce fees, vol. i., 410. 

SCHEDULES, vol. i., 420. 

NICARAGUA. 

REPO!l'r OF 1\!n. CORBETT, 1873. 

Provlsions of Spanish JJecree. 
Grant of certificate to inventor, vol. i., 425. Duration of 

certificate, 425. Lapse of exclusive right, 425 • 

Power of Congress as to Invento1·s, vol. i., 426. 

NORWAY. 

LAW OF ,JnNE 16, 1885. 

General J>mdsions. 
What may be patented, vol. i., 427. Who may obtain pat

ent, 427. J>atent for improvement, 427. Duration of 
term, 427. Fees, 428. Nature an!l effect of patent, 428. 
'l'he patent commission, 420. 

Proceedings to obtain Patent. 
Application, !ipecification, model, &c., vol. i., 420, 430. 

Pul.llic notification of application, 41!0. Objections to 
grant, 4:31. Decision of commission, 431. Appeal to 
supreme patent commission, 41!1. Issue of patent, 431. 
H.egistration of patent, 41!2. 

Ea.1plration; Nullity; Avoidance, vol. i., 

InfrinrJement. 
Penalty for, vol. i., 433. Who may prosecute action, 433. 

'fiiue of l.lringing action, 433. 

Effect of .Application fur Fo1·eign Patent, vol. i., 433 . 

• 
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OPPOSITIONS TO GRANT OF PAT·~NT. 
British uuiana, vol., i., GO. British Honduras, 81. Cape Colony, 

12a. Fiji, 103. German Empire, 210. Great Britain and Ireland, · 
221. Leeward Islands, 32U. Matu•itius, 31i7. Mexico, 305, 3118. 
Natal, 373. New Zealand, 405. Norway, 431. Queensland, 452. 
South Australia, 480. Sweden, 538. Tasmanin, 548. Venezu
ela, val. ii., 524. Victoria, 531. Western Australia, 561. 

ORANGE FREE STATE. 
AC'l' No. 12, 1884. 

Power to grant patent, vol. ii., 581. Nature of right secured, 
582. Term of privilege, 1i82. Patent for invention by a 
foreigne1·, 582. Territorial extent of exclusive right, u82. 
Right of action for infringement, 582. Requisites of speci
fication, 582. I~orfeiture of patent, 583. 

PATENT FOR FOREIGN INVENTIONS. 

Argentine Republic, vol. i., 2. Am•tria-Hungary, 10. Belgium, 
30. British Honduras, 84, 92. Canada, 102. Cape Colony, 1211. 
Fiji, 104. Finland, 171. Guatemala, 257. Hawaiian Kingdom, 
2112. Leeward Islands, 329. Mauritius, :35!1, :wo. Natal, 370. 
Newfoundland, 3!!0. Orange Free State, val. ii., u82. Portu
gal, val. i., 441. Prussia, 442. Russia, 474. South Australin, 
487. Spain, lilt. Sweden, 542. Tasmania, 551, lill1. United 
States, vol. ii., 03. 

PATENT OFFICE. 
Argentine Republic, val. i., 8; val. ii., 573. Canada, val. i., 100. 

German Empire, 207. Great Britain and Ireland, 239. Li
beria, 343. New Zealand, 403. <~ucensland, 449, 408. South 
Australia, 4811. U nitec.l States, val. ii., 11. U rugnay, G17. 

PARAGUAY, val. i., 435. 

l'EHSIA, vol. i., 435. 

PERU. 
TRA~~LATION OF THE PATF:.NT LAWS. 

General Provisions. 
Exclusive right conceded, vol. ii., G84. What are consid

ered inventions, Gt:!4. What inventions not patentaiJle, 
584. Term of patent, G84. Fees, G84 • 

• 

' 

Proceedings to obtain Patent. 
Petition; specification, vol. ii., 584. Examination and re

port, 585. Extension or modification of privilege, 585. 

Nullity or Forfeittt1'e of Patent, vol. ii., 585. 

• 
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• 

PERU-contintted. 
Offenses. 

Fraudulent use of title "patentee;" fine, vol. ii., 5811. In· 
fringement ; penalty therefor, 586. 

' 
PORTUGAL. 

CIYIL CoDE, CHAPTER 3, E.NTITLED PROPERTY IN INVENTIONS. 

General Provisions. 
Right conferred upon inventor, vol. i., 430. Upon foreign 

patentee, 4!!6. Nature and duration of right, 436. 
·what may l.Je patented, 4:l6. 

Additions to Inventions. 
Protected by principal patent, vot i., 437. Issue of new 

patent for, 437. Who may ol.Jtnin new patent for, 437. 
Exclusive property; how secured, 437. 

Transmh;sion of Property anrl ImJentions . 
• 

Property; how go\·m·nell, vol. i., 437. Tmnsfer; how ef
fected, 4:37. Licenses, right to additions, 437. 

Publication. 
Descriptions, &c., open to inspection, vol. i., 437. Pul.Jlicu.· 

tion of d•!signs and descriptions, 438. 

Nttlllty a Jill Loss of Patents. 
For want of novelty, vol. i., 438. For defect in title, de

Hcription, or formalities to obtain, 438. For failure to 
<'ltl'ry out invention, 438. 

Actions for Nullity mul lVithrlmwal. 
'Vho may bring action, vol., i., 438. Limitation of time for 

bringing, 430. 

Responsibilitu of Inf1'inge1'S. 
1Yhat constitutes infringement, vol. i., 430. Damages; 

penalties, 430. 

REPOJ~T FY 1\IR. DORIA, 1873. 

Dm.·ation of patent, vol. i., 440. Patent confers exclusive right 
of property, 440. Exclusive right; how secured, 440. Pub
lication and records, 440. Action for infringement, 440. 
Right of property transmissible, 440. Tax on patents, 441. 
'Vhat may 11ot l.Je patented, 4,11. Foreign patentees, 441. 
Patent fm· .imp•·ovement, 441. Penalty and damages for 
infringemeut, 441. 

PROLONGATION OF TERM. 
Austri? .. -Hungary, vol. i., 22, 30, 31. Barbadoes, 30. Rritish Gui

ana, 68. British Honduras, 89. Canada, 105. Cape Colony, 
129. Ceylon, 140. Chili, Hi·i. France, 182. Great Britain and 
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PROLONGATION OF' TERM-continued. 
Ireland, 225. Honglwng, 266. India, 2GB. Italy, 285, 288. 
,Jamaica, 298. Leeward Islands, 333. Mauritius, 356. Mexico, 
3G!l. Natal, 380. Orange Free State, vol. ii., 582. Newfound~ 
land, vol. i., 31:13. New Zealand, 413. Nicaragua, 425. Prus
sia, 444. Queensland, 450. Russia, 478. South Amtralia, 4!12, 
494. Straits Settlements, 525. Tasmania, 554, 550. Turkey, 
574. United States, vol. ii., 483. Victoria, 538, 553. 

PROVISIONAL PROTECTION, CAVEATS, &c. 

Argentine Republic, vol. i., 5. Brazil, 52. British Guiana, 67. Brit
ish Honduras, 70. Canrula, 113. Cape Colony, 130. Fiji, 162. 
German Empire, 210. Great Britltin and Ireland, 219, 220, 222. 
Hawaiian Kingdom, 203. Leeward Islands, 324. Mauritius, 
35G, 357. Natal. 372. New Zealand, 404, 414. Queensland, 453. 
South Australia, 488, 406, 548. 'l'asmauia, 046, 555. United 
States, vol, ii., 14;1. Victoria, 539. 

PRUSSIA. 

EX'l'RACT lrRQ:\I REPORT BY 1\IR. PLUNKETT, 1873. 

GenePal l'rom'sions. 
'Vlmt mn.y be patented, vol. i., 412. Foreign iiwentions, 

442, 44:3. Degree of novelty necessary, 442. Patents in 
Zollverein States, 443. Who may obtain patents, 443, 
445. 

Pl'oceerllngs to obtain. 
Application; description; model, vol. i., 443. Authority 

of deputation to refuse or grant patent, 443. Issue, 
444. Conuitions of grant, 444. 

Renewal of Patent, vol. i., 444. 
Publicat-ion, 444. 
Fees, 445. 
Natn1'e of R!'ghtS secn£1'ed by Patent, 445. 
Penalty and IJamagesfor InfFingement, 445. 

QUEENSLAND. • 

PATEN'l.'S, DESIGNS AND TRADE-MARKS AC'l', 1884. 

Prelimina1•y. 
' 

General definitions, vol. i., 447. Transitional provisions, 
448. 

Patents. 
Application and grant of patent, vol. i., 440, 453. Provi

visional protection, 453. l't·otection by complete speci
fication, 453. Description of patent, 453. Amenument 
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QUEENSLAND-continued. 
of specification, 454. Compulsory licenses, 45ti. Regis· 
ter of patents, 456. Fees, 450. Extension of term of 
patent, 456. Itevocation, 457. Crown, 458. Legal pro· 
ceedings, 458. Miscellaneous provisions, 460. Existing 
patents, 462. 

Designs. 
Registration of designs, vol. i., 402. Copyright in regis

tered designs, 403. Register of uesigns, 464. Fees, 464. 
Industrial, &c., exhibitions, 461i. Legal proceeuings, 
4G1i. 

Inte1'1Wtlunal and Intercolom'al Arrangements. 
Rights of English patentees, val. i., 406. Of certain foreign 

patentees, 4U6. Extension of protection to other colo
nies, 467. 

Geneml. 
Proceedings at patent office, val. i., 468. Offenses, 472. 

RUSSIA. 

STATUTE OF MANUFACTURING INDUSTRY, SECTION 3. 

Nature of Patents for Inventions ancl Discoveries. 
Discovery or invention in property, vol. i., 473. Rights 

secured by patent, 473. 'Vhat is not guaranteell by 
patent, 473. Infringement, what constitutes, 474. 
Patents for foreign inventions, 474. Non-patentable in
ventions, 474. Patents to aliens, 471i. 

Order of G-rant of Patents. 
Ptltition; drawings; description, vol. i., 471i. Illouel, when 

required, 476. Duties to be paid upon application, 476. 
Examination of application, 476. Issue or refusal of 
patent; reasons, 477. Amendment of application, 477. 
Interfering applications, 477. 

Term of Patents. 
Of patent granted to inventor, val. i., 478. Of patent for 

patented foreign inventions. 478. No extension of 
term, 478. Date of term, 478. Date, as to infringement, 
478. 

Form of Patents, and Public Notification, vol. i., 478. 
' 

Rights and Duties of Patentee. 
Execution of invention or discovery, val. i., 47!J. Transfer of 

patent, 47!l. Patent for improvement or alteration, 47!J. 
Term of such patent, 480. When Imtents shall cease, 
480. Publication of nullity, 481. 

• 
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ST. HELEXA. 
0HDI:\A:SCB No.3 OF 1872. 

Letters patent in United Kingdom extendCll to St. Helerm, 
vol. i .. 4S2. Filing of patent in Sut>reme Court, 482. Let
ters open to inspection, 482. Fees payable tu rcgil;trar, 4lla. 
Patent. law of Eugland in force, Jtm. 

SAL Y A DO R, vol. i., 484. 

SOUTH AUR'rRALIA. 
AcT No. 78 OI<' DJWIUimm 21, 1877. 

Pa te·u t O.ffit:e. 
Establishment of patent office, vol. i., 486. Seal to be re

ceived in e\•idence, 4Sll. Uouuuissiouel', 48U. Governor 
may make rules, prescribe forms, 48ll. May appoint 
clerks nud ofllcers, 487. 

lVlto may obtain Patents. 
Powe1· to issue patent, vol. i., 487. Pureign patents, effect 

of, 487. Inventor's representatives may obtain patent, 
487. Patent for improvements, 487. l'atent to several 
jointly, 488. 

How Patents obtained. 
Petition accompanied by specification, vol. i., 488. Re

quisites of specification, 488. l'ublication of notiec, 
48!.1. Patent granted, if no objections lodged, 48!1. 
Notice given, if objections lodged, 48!.1. Commissioners 
may suuuuou witnesses, 4!.10. Penalty for non-attend
ance of witness, 400. Commissioner to determine up
plication, 4!10. Cost of application or objection, 400. 
Reference to examiners, 4!10. Commissioner's deter
mination final, 4!Jl. When patent to issue, 491. Ex
teu~ion of time of issue, 491. Date of patent, 402. 

Effeet, Conclition and Extension of Patent. 
Rights conferred by patent, vol. i., 4!J2. Duplicate patent 

to be filed, 4!12. Prerogative of Crown preserved, •102. 
Conditions of patent, 403. J>atent void on non-pay
ment of fees, 493. Use of patented invention in for
eign vessels, 403. Government use of patented inven
tion, 4!.14. Extension of term of patent, 4!!4. 

• 

New Patents, Disclaime1·s, .Altemtlons anll Conjl1'mations. 
When new patent granted, vol. i., 404. Filing disclaimer 

or memorandum of alteration, 495. Commissioners 
may require notices to be given, 405. Confirmation of 

. invalid patent, 406. Appointment of commissioners, 
406. Notice of commission published; caveat, 4!16. Com
missioners to hea1· and report, 407. 'Vhere patent only 
partly assigned, 407. 
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SOUTH AUSTRALIA contintted. 

CaveatH a/Ill Revocation ancl Assignment of Patents. 

Cu.vent may be tlled, vol. i., 4118. 'Vhen commission to 
' 

Fend notice, 4U8. Patent revoked by governor. 408. 
J>roceedings to revolm potent, 4118. J>ntent tlled in Su
preme Court, 4110. Cert.it\cnte of judgment to be filed, 
4!l!l. Assignment of patent, 4119. 

Mi..~cellmteous Provisions. 
Patentt;, &c., open to public inspection, vol. 1., 499. Fees, 

40!1. Correction of clerical m·rors, GOO. Lost patent, GOO. 
Declaration, before whom uuule, GOO. Licensed p:dent 
agents, GOO. Certitlcnte of correctnesK, GOO. Actions for 
infl'ingements, liOO. l':U'ticulars of brenches and ob
ject ions, liOt. J>articuhu'S to be regurdell in taxing 
costs, 501. Register of patents, li02. Regit'tel' of pro
prietors, li02. Expungement, &c., of entrie:>, 50:1. Fnlsi-
1ication or forgery of enh·y, 50:!. l 1nnishment on false 
oath or declaration, li03. Pennlt,y for unauthorized use 
of name of patentee, &c., 503. J>roceNlings before jus
t-ices. 50-l. Non-payment of penalt)·. ii04. AppPal, 504. 
loocnl eomt may state u. case for ~upreme Court, 505. 
D.clinition clause, 505. 

S!!lted ulcs. 

Form of letters patent, vol. i., 505. Fees, 508. 

PA'rEX'l' Ac•t• A~mxmtEXT AcT, 1881. 
J>ctition for patent, vol. i., 500. Requisites of specilicntions, 

50!1. Exhibition not ground fot· refusing patent, 500. 
Schedule of fees, 500. Repeal, liOII. 

SPAlN. 

LAW OF JULY 30, 18i8. 

General Pro-cisious. 

Right conferred by patent, vol. i., 510. Patentable objects, 
510. Novelty of invention, 510, G11. Transfer of right, 
510. To whom patent umy be granted, 510. Territorial 
extent of patent, 511. Objects not patentable, 511. 

IJnration of Patents ancl Gove1·nment Fees, vol. i., 511. 

Formal'itiesf01' Grant of Patents. 
I>etition, specilication, drawings, &c., vol. i., 512. Regis

tration by secretary of the civil government, 513. Ex
amination by secretary of conser\·atory, G13. Amend
ment of specification, 514. Decision of minister of com
merce, li14. Payment of fee, li14. Issue of patent; 
form, G14. Register open to inspection, 015. 



• 

INDEX. l.l19 

SPAIN 11ontintted. 
Publication of Patents, &c. 

Quarterly report of patents, vol. i., 515. nrawings, mod
els, &c., 515. J)isposal of, at expiration of patent, 515. 

Ce1·tijlcates of Addition. 
To whom ~ranted, vol. i., 51!1. Proceedings to obtain, 516. 

'l'ux; date; duration of term, 1i1G. 

Cession antl1'rcm.'ifer of Patent Jligl!t.v. 
Must be made by del!tl, vol. i., 516. Registration of ces

siom; aml deed~, 51H. Copy delh·erml to dit·ector of con· 
ser\'lltory, 517. Uegistry; publication, 517. 

Liabilities of Patentees. 
Limitation of time for working invention, vol. i., 517. Pro

ceedings to prove working, 517. Costs, fill:!. 

Nullity and Annnlment of Patents. 
'Vhen patent becomes void, vol. i., 518. Actions for annul

ment., who may bring, li18. 'Vhen certificate of addition 
becomes null. filS. 'VllCn pattmt. will he nunulled, 
518. Appeal from declaratiou ol' mmuhueut, 519. 
Publication of annulment, 1it!l. 

Infringement aml Falsification, Penalty for. 
'Vhat constitutes infringement, vol. i., 519. Fines or im

prisonment for infringemeut, 519. Penalty for falsifica
tion, 520. 'Vho may \)l•ing action for infringement, 520. 

Jtt1'isdiction in Patent iiiatters. 
Of inclustrial juries, vol. i., 520. Rules governing actions, 

520. Parties, 520. Publication or tlecree of annulment, 
520. 

TmnsUory Dispositions. 
Anterior patent laws abrogatell, vol. i., 520. Application 

matle under olt.lla.ws, 521. Actions for infringement, 
&c., unt.ler new law, 521. 

SPECIFICATION. 

Austria-Hungary, vol. i., 18. Barb:ttloes, 33. Belgium, 40, 45, 48. 
Brazil, 53. Brith;h Guiana, 58, 5\J. British Honduras, 70, 80 . 

• 
Canada, 103. Cape Colony, 121. Ceylon, 140, 141. Chili, 152. 
Colombia, 156. Ecuador, vol. ii., 57G. Fiji, vol. i., 1G2. Fin
land, 171. France, 170, 180. German Empire, 209. Great Brit
ain and Ireland, 219, 222, ~i'i4. Guatemala, 257. Hawaiian 
Kingdom, 261, 262. Hongkong, 2ti5. India, 268, 269. Italy, 
286. Jamaica, 208. Japan, 317, 321. Leeward Islancls, :324, aao. 
Liberia, 344. Luxemburg, 340. :Mauritius, atiG. Mexico, 3ti5. 
Natal, 372, 377, 379, 384. Newfoundland. 394. New Zealand, 

• 

• 
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SPECIFICATION-continued. 
404, 40G, 409. Norway, 429, 430. Orange Free State, vol. ii., 
582. Pm·u, 584. Queensland, vol. i., 450, 454. Russia, 475. South 
Australia, 488, liOO. Spain, li11. Straits Settlements, li23, ii32. 
Sweden, 537. Tasmania, G46, Gii2. Trinidad, 567. Turkey, fl72, 
570. United States, vol. ii., 06, 68. Uruguay, 518. Venezuela, 
52·1. Victoria, li30. Western Australia, 500, 504. 

STRAITS SETTLE":\IENTS. 

l:SYB:>:'l"IONS ORDINANCE, 1871. 

Prelilld1W1'!f Rules, vol. i., li22. 
Ar!rJitil;ition qf E:ccluslve Prtvileyr:s, 523. 
Genaalllules, 527. 
Legal Proeeedlnys, 520. 

SURRENDER AND REISSUE OF PATENT. 

Canada, vol. i., 106. Jamaica, 303. Newfoumllan<l, :ms. South Aus
tralilt, 484. United States, vol. ii., 170. 

SWEDEN. 

LAW OF 1\IAY HI, 1884. 
Preliminary Provisions. 

For what patents may be obtained, vol. i., 536. Who may 
obtain them, 536. Degree of novelty required, G36. 

Proccetllnys to procn1'e Patents, 5:JG. 

Application; description; dmwings, &c., 537. Rt>jcction of 
application, reasons fot•, 537. Publication of notice of 
application ; opposition, 5:18. Issue of letters patent, 
li:l8. Appeal from rejection, G38. Duration of ter111, 
538. Patent for improvement, :ms. Fees, 538. 

Miscellaneous Provisions. 
Assignment. of patents, vol. i., G39. Patentee or assignee 

residing abroad, 5:l9. Forfeiture f'm· failure to work 
invention, li,lO. Appropriation of patented invention 
for the Stu.te, G41. Foreign patents, 542. 

Legal Proceedings. 
Contesting validity of patent, vol. i., 541. Alleging negli

gence in working invention, G41. Action for infringe
ment; fines and damages, li41. Regi~try and publica
tion of cancellation, li42- Reissue of patent granted 
under earlier laws, 043. 

SWITZERLAND, vol. i., li44. 
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TASMANIA. 
' 

Ac'r No. 22 of (N OVE::IIBER 5) 1858. 
Gene1·al Pro·oisions. 

Interpretation, vol. i., 045. Power to grant letters pa.tent, 
545. Rules for executing act, 5-W. 

Proceedings to obtain Patent. 
Mode of applying for patent, vol. i., MG. Specification, de· 

posit ; amendment, 546. Form and Rize of specification, 
047. Protection obta.ined in fraud of true inventor, 
047. Mode of proceeding after deposit of specification, 
li47. Law officer to hear application and olJjections, 
li-18. May order payment of costs, 548. May issue war
rant for sealing patent, 54!). Writ of scire facia.~, li4!l. 
Prerogative of Crown, 549. Patent void on non-per
formance of conditions, MO. Issue of patent by regis
trar, 550. Limitation of time of issue, 550. Filing of 
specification, &c., 552. Specification, &c., open to in
spection, 05·1. 

])ate ancl l~(Jeot of Patent. 
Patent bears date of deposit of specification, vol. i., 551. 

Conclm;ive as to preliminary steps, 551. Duration of 
patent for foreign invention, 551. Use of patented in
vention on foreign ships, 551. Penalty for unauthor
izetl use of word " patent," 559. 

])isclahner; .Alterations. 
Application to disclaim or make alteration, 

Hearing of application, 553. Entry and 
claimer, 553. 

Extension; Confirmation. 

1 . r:r:l) YO . 1., Otl ..... 

filing of dis-

l\Iotle of olJtaining extension of term, vol. i., 554. Of ob
taining confirmation of invalid patent, 551l. Appoint
ment of commbsioners, 5!i5. Puhlieation of notice of 
commission, 1l55. Entry of caveats, 555. Commission
ers to hear and report, 5<Jfi. Extension of term granted, 
51i6. Invalil! patents confirmed, fliifi. Notice of peti
tions to parties to actions, 536. New patent; condi
tions ; d!tte, 557 

Regtsters and Indexes. • 

Indexes open to inspection, vol. i., 557. Register of pat
ent>;, 5!i7. Register of proprietors, 557. Certified 
copies to be evidence, 558. Falsification or forgery 
of entries, 558, Expunging of entl'ies, 51l9 . 

.Actions for Infringement. 
Particulars of lJreaches and objections, vol. i., 559. Court 

may grant injunction, 560. 'faxing costs, 5GO. 

• 

' 
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TASMANIA continued. 
Fees on obtaining Patents, vol. i., 561. 
English Patents, 561. 

SCHEDULES, Yol. i., 062, 

LAw No. 2 01<' OC'l'OBER 20, 188-l. 

• 

For mutual protection of patents and trade-marks registered In 
•rusmunilt or the United Kingdom, vol. ii., 587. 

'rERM OF A PATEN'r. 

Argentine Republic, ''ol. i., 2. Austria-Hungary, 22. Bnrbadoes, 
aa. Belgium, 3U, 42. 13razil, 51. l3l'itish Guiana, 61. British 
Hondums, 82. Camda, 105. Cape Colony, 121. Ceylon, 140. 
Chili, 1132. Colombia, 156. Demunrl:, 11iV. Ecuador, vol. ii., fi77. 
Fiji, vol. i., 1111. Finland, 171. Frauce, 178. German Em
pire, 200. Great Britain and Ireland, 217, 223. Guatemala, 
21\!l. Hawaiian Kingdom, 261. Hongkong, 266. India, 268, 
2i:!. Italy, 285. Jamaica, 2!17. Japan, :H7. Leeward Islands, 
:1:!7. Liberia, 343. Luxemburg, 348. Mauritius, sm:;. Mexico, 
:llili. Natal, 371. Newfoundland, 3!l3. New South 'Vales, 400. 
New Zealand, 402. Nicaragua, •1213. Norway, 427. Orange Free 
State. vol. ii., 582. Peru, fifll Paraguay, vol. i., 4:m. Portugal, 
4:lli, ·1-10. Prussia, 4-1:3, 4-U. Qnceuslaml, •!i\:l. Uussia, 471:!. 
Honth Australia, 4{12. Spain, 511. Straits Settlements, 525. 
HwNll'll, ii:38. 'J'asmania, ii-lii. •rrinidad, 568. 'l'urkey, 1371. 
United ~tates, vol. ii., 20, !H. Uruguay, lilG. Venezuela, 524. 

TRINIDAD. 

UHDI~ASCl.; ~0. 25 01<' (SEP'rEMBER 2) 1867. 

Delivery nf Certijir:ate. 
Applieatiou; 1leclamtion; slwdfi<"ation, Yol. i., 567. Record 

of inventions, 5li7. Duration of exclusive right, 568. 

Disclaiml!r. 
Disclaimer may he entered, vol. i., li!it!. Assignee may 

enter, 5U8. Disclaimer to he reconlell, 5U8. 

Penalties/or Infn'nvement, vol. i., uli!J. 

lV!ten Ea:clusive Riy!!t becomes Yoid, (j(j{l. 

Fees to be paid, 5GU. 

ScmmuLJ~, vol. i., 560. 

'rUHKEY. 
LAw OF 20th DAY oi<· TIIE :MoxTH OI<' UAnrA, J., A. H., 1297. 

(FIWRUARY 18, 187!).) 

General Provisions. 
Right of inventor, vol. i., 1371. New inventions, li71. 1n· 

vent ions not patentable, 571. n·.tration of term; tax, 571. 
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TURKEY continuell. · 
.Applications fm· Patents. 

Deposit of specification, drawings, &c., vol. i., 572. Ap-
plication, requisites, 572. Date of patent, 572. · 

DeUveru of Patents. 
Patent delivered without guarantee of reality, novelty or 

merit, ''ol. i., 573. Patent for invention of m·ms, &c., 
G73. DesCI·iption of patent, 573. Delivery of medals, 
073. Publication of patents, !i74. Prolongation of 
term, 574. 

Oertijl~;ates of .Adllition. 
How obtainell; by whom, vol. i., 574. Effect of; fee, 574. 

New patent for improvement, !i74. Hmitation of pat-
• cnt, li75 . 

Assign meut ancl 'Jlransfer. 
~laue by notarial deed, vol. i., !i75. Fees; registry, filii. 

Rl•l.dster of nssi~nments ; publication, 575. Licensees 
l..Jeuetitted by cet•titlcate of mldition, 570. 

I!Mper:tion ancl Publication of Specifications and Drawings, 
I . ~-o YO • I.' il I • 

Iliohts of .Foreigners, vol. i., G76. 

Annulments uwl FOJfeitnres. 
l~atents, when llecome null and void, vol. i., 577. Certificates 

for additions, when void, 577. Patentees, when de
}ll'ived of rights, 577. Frau1luleut preteusious to pos
session of patent, 578. Actions for n.nnuhuent, &11., li78. 
'Vho may bring, !i78. Again~t owner unu licensee, ti78. 
l,ublication of annulment, ti78. 

Infringements, ProseG1ttions and Penalties. 
What constitutes infringement, vol. i., 578. Fine for in

fringement, 571). l~euulty for sale of apparatus of war, 
&c., li7ll. ;penalty for second infringement, 579. Seiz
ure; confiscation, ti70. 

UNITED STA'l'ES . 
.Abandonment. 

Of invention, vol. ii., G2. Of application, 87. Of invention 
as defense to action fot· inft•ingement, 339. By delay in 
application or prosecuting same, 342. Examples of 
abandonment, 345 . 

.Action for Damages. 
• 

Suits for infringement; damages, vol. ii., 280. Limitation 
of time for bringing action, 280. Nature of the remedy 
by action at law, 281. Right of action of patentee, 282. 

• 
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or joint deceased patentee, 283. or assignee, 284. or 
license, 287. Who may or should be sued, 288. CnsE>s 
involving corporations, 200. Grounds of defense, Chap. 
X VI., 202, 352. Measure of recovery of dawuget> or 
profits, 352, 378 . 

.Administrator. 
Oath of, on claiming patent, vol. ii., 92 . 

.Aj]ldavits and ])epositions, vol. ii., 163 . 

.Amendment. 
Of application, vol. ii., 77 . 

.Appeals. 
From primary examiners to examiners·ir:t-chief, vol. ii., 169. 

From examiners-in chief to commissionet·, 171. :Prom 
conunissioncr to :Supreme Court, District of Columbia, 
172. Notice of and proceedings on such appeal, 176. 
Determination of such appeal, and its effect, 176 . 

.Application fur Patent. 
Requisites of, vol. ii., 66. Amendment of, 77. Oath, 83. 

Examination by commissioner, 85. Limitation upon 
time of complPting, 87. Abandoned, forfeited and re
newed, 87. Renewal after withdrawal, 80. Renewal on 
failure to pay dues in Sl'ason, 03. Notice of rejection of, 
149. Statement of reasons and references, 11i1. Refer
ence to, in action for infringement, 220. Delay in, de
fense in action for infringement, 342 . 

.Assignment. 

Of invE>ntion, vol. ii., 90. Of patents, 94. Distinguished 
from grants and licenses, 94. Parties to, 95. Requi
sites and sufficiency, 97. Validity, 97. What property 
or interest pusses, 09. Rights of parties to, in other re
spects, 101. Rights under particular assignments, 103. 
Recording, 106. Of licenses, 119. Rights of assignees 
in reissued patents, 183. Assignee's right of action for 
infringement, 284. . 

Caveats. 

Filing and effect of, vol. ii., 145. Requisites and suffi
ciency, 148. 

Claim. 

Requisites of, vol. ii., 66, 75. Notice of rejection of, 140 . 
Statement of reasons and references, 151. General 
rules for construction of, 225. 

• 
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• 

Combinations. 
]>atent for, vol. ii., 52. Objections to patenting, 52. How 

patents for, issued, 54. DAscription or specification of, 
74. Protection afforded to patented coml>ination, 251. 
Doctrine of equivalents applied to, 262. 

Oomm·issioner of Patents. 
Appointment of, vol. ii., 13. Duties of, 15. Acting commis-

sioner, 16. Annual report of, 27. Examination ancl is
sue of patents, 85. Effect of commissioner's decision in 
interference, Hi2. Powers and duties as to reh;sues, 1!:!1!. 
Appeal to, from examiners-in-cl1ief, 171. Appeal from, 
to f:!upt·eme Court, D. C., 172. Effect of decision of, as 
to reis;;ue, 198. 

Compositions of Matter. 
When patentable, vol. ii., 49. Description of, 74. Speei
. mens of ingredients, 83. Protection afforded to pat

ented compositions of matter, 25!!. Doctrine of equiva
lents applied to, 264. 

Congres.~. 

Constitutional grant of power, vol. ii., 1. Extent of power, 
1. Limitations and exceptions to power, 2. History 
of acts of, 3. Construction of acts of, G . 

Contracts involving Patents. 

Federal and State jurisdiction ovf'r, vol. ii., 128. Construc
tion and effect of, 12!J. In particular ca~Ps, 1:}0. Pur
chase of patente1l article, before application, l:lii. Sales 
and purchases of patented m·tielc:>, 1:l(i. Territorial limit 
of buyer's right, 13!!. How limited by term of patent, 
140. J urisuiction of U. S. courts concerning, 27G. 

Copyright. 

Decisions relative to, val. ii., 9. Of designs, 491. 

Damages. 

Compensation for actual injury; general rule, vol. ii., 352. 
Exemplary or punitive damages not :tllowable, 356. 
Ueferring to license fees, royalties, &c., to fix, 357. Dam- ' 

• 
ages mvarded in peculiar cases, 3G!J. Trel>liug the dltm-
ages, 361. Right to recover profits, 362. How profits 
ascertained or estimated, 367. A wards of profits in 
special cases, 370. Effect of recovery and payment of 
damages, 373. Statutory recovery of damages in equity, 
374. Interest, 377. Allowance for counsel fees and other 
expenses, 377. Damages fQr infringement of design pat
ents, 490. 

• 

• 

• 
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J)ejenses. 
Interest of the public in inventions and patents, vol. ii., 

292. Fraud, 293. Estoppel, 234 .. Former adjudication, 
2!!.7. That the device does not invoive invention, 200. 
But only mechanical skill, 300. Novelty in the inven
tion lacking, 301. Utility lacking, 302. Typical cases 
illustrating application of the rules requiring invention, 
novelty, utility, &c., 303. Patents sustained against 
objections of want of, 311. Irregulari~ies or defects in 
the patent or the proceccUng to obtain it, 314. Disputing 
plaintiff's title to invention, 318. Defent!es allowable 
under general issue .and notice, 31!), Fraudulent defect 
or·excess in specification, 320. Patent surreptit-iously or 

• • 
unjustly obtained, 321. l~rior patent or published de-
scription, 323. Patentee not '' fin;t. inventor," 326. An
ticipation by earlier invention, 330. Public use or sale 
1Jefore application, 333. Invention abandoned to the 
public, :l30. Failure to mark article'' patented," 343. 
Defenses peculiar to reissue patents, 349. Various ex
cuses for infringement, 351 

JJescripUon.. See Specification. ,. 

JJesign Patents . 
• 

Practice in patent office, as to, vol. ii., 483. What designs 
· nre patentable, 484. V u.lidity of design pn.tents, 4tl7. 

Infringement of, 488. Du.mn¢es or pl'Ofits for infriqge
ment, 4!JO. Additional provisions for design pa.tents, 
490. Models of designs, 4110. Dnratlon of ptttents fm-, 
491. Extension of, 431. Subject to general rules of 
patent law, 491. Copyright of designs, 401. 

Disclaimer. 
In case of interference, vol. ii., lt5. 

ized, 200. N~t.ure and uses· of, 
Neglector delay in filing·, 211. 

JJrawi»gs. 

Disclaimers rtuthor-
207. Effect of, 210. 

. 
• 

Printed copies of, as evidence, vol. ii., 27, Wl1en requisite, 
77. omce rules as to, 80. 'ro explain specification, 22t;. 

Eviclence. 
C'ertified copies of papers, &c., as, vol. ii., 2:J. or foreign ]ot

ters patent u.s, 27. Printed copies of specifications aud 
drawings u.s, 27. In interferences, 158. In actions Co.
infringement of patent, 449. J udiciu.l notice, 4-i!J. Pre· 
smnptions, 449. Burden of proof, 455. General rules 
of, as to construction and validity of patent, 458. As 
to extent of right conferred by, 458. As to matters con-

• nected with reissues, 462. As to p1aintilf't:! title to pat-

• 
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• 

·ent or damages, 463. As to charge of infringement, 464. 
As to affirmative defenses, 465. As to amor.nt of dam
ages and profits, 466. Declarations of ;.aventor, &c., 
4.67. Testimony of ordinary witnesses, 467. Experts, 

· 468.. With reference to particular pleadings, 469 . 
• 

Extensions. 
Fonner law granting and regulating, vol. ii., 483. Of pat

ents for designs, 401. 

Exami·ners-in-Chiif. 
• 

Appointment of, vol. ii., 13. Duties of, 17. Appeal to, 
from primary exam~ners, 169. Appeal from, to commis
sioner, 171. 

Fees and 0/la?·ges. 
Fees in obtaining patents, vol. ii., 403. Exemption of gov

m·nment officers from payment of, 405. Mode of pay
ment, 495. Refunding, 406. 

Foreign Letters Patent. 
Copies of, as evidence, vol. ii., 27. 

ent, 63. 

Forms, vol. ii., 496-515. 

Improvements. 

Effect upon U. S. pat-

• 

• 

Patentability of, vol. ii., 50. Requisites of specification, 72. 

Inj1·ingement . 
Right of patentee or licensee to sue for, vol. ii., 125. By li

censee, 126. Nature of the right. which must not be 
infringed, 214. Its Rcope and extent, 217. How long it 
endures, 219. Drawings, models, &c., 228. Referring 
to application, &c., 229. Expert opinion on construc
tion, 230. Application of rules of construction in pecu
liar cases, 231. What constitutes infringement generally, 
233. Notic~, 237. Identity ohlevices, 238. Identity in 
principle sufficient, 242. 'What is the " principle" of a 
machine, 244. Formal changes, 245. Protection ac
corded to patented process or product, 247. P1·otection 
accorded to improvement of device already patented, 249. 
To a combination, 251. To a composition of matter, 259. 
The doctrine of equivalents in general, 260. Application 
of the doctrine to combinations, 262. To compositions 
of matter, 264. Rights of purchaser of specific article 
from patentee or his licensee, 26G. Rights of purchaser 
from an infringer, 268. Infringement in peculiar cases, 
269. Jurisdiction of courts over infringement (c. xiv.), 
272-279. Right of actions at law for damages (c. xv.), 
28Q-292. Grounds of defense (c. xvi.), 292-352. Measure 

• 

• 

• 

• 

• 

• 
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Injunction. 

of recovery of damages, or profits, for infringement (c. 
xvii.), 352-378. Remedy by inj•mction (c. xviii.), 37!!-431. 
Pleadings; at law or in equity (c. xix.), 431--448. Evi
dence (c. xx.), 44U-470. Matters of practice incidental to 
suits (c. xxi.), 471-480. Suit ior. where specification too 
broad, 480. In case of prior foreign invention, 481. Of 
design pat~mts, 488. 

Power of U. S. courts to grant injunction and estimate 
damages, vol. ii., 37fl. General nature of jurisdiction to 
enjoin, 370. Various relief obtainable in equity, 382. 
Suit to annul for interference, 384. Title first estab
lished by action at law, 386. Long possession and pub
lic acquiescence, 387. Effect of expiration of patent on 
jurisdiction, 380. Effect in particular instances, 31!1. 
Effect of abandonment, acquiescence m· delay, 31)4. Ef
fect of delay, &c., in particular instances, 305. Proper 
complainants in suit iu equity, 31!6. Proper defendants, 
SilO. When agents, &c., may be sued, 400. Right to 
preliminary injunction in general, 402. Application ; 
how made, heard, determined, 404. Title first estab
lished at law, 407. 01· by long public acquiescence, 410. 
Equitable reasons !01 granting preliminary injunction 
on the merits, 411. Granted, under special circum
~tances, 412. Equitable reasons for refusing, on merits, 
414. Refusal of, undm· special circumstances, 416. Grant
ing or refusing upon certain terms, 420. Dissolution or 
suspension of, 423. Operation and effect of, in patent 
cases, 426. Violations of, in patent cases, 427. Proceed
ings to punish a. violation, 428. Enjoining prosecution 
of suits for infringement, 421!. 

Interfm·ence; 
What constitutes, vol. ii., 152. When declared, 153. When 

refused, 154. Examiner of, 155. Notices, 155. Dis
claimer, 155. Preliminary statements, 156. Presump
tions and evidence, 158. Motions and incidental prac
tice, 150. Principles of decision, 1!11. Effect. of counuis
sioner's decision, 162. Affidavits and depositions, Hi3. 
Subpamas to witnesses, 166. Suits touching interfering 
patents, 213. 

Invention. 
'Vhat constitutes, vol. ii., 36. "Person who has invented," :.17. 

Mere change in materials, form, etc., 31!. Discovery of 
principle, law or fact, 42. Discoveries of "processes," 
44. Effects and products, 46. · Machines, 47. Composi
tions, 41!. Improvements, 50. Combinations, 52. Rule 
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that invention must be "new," 55. Rule that it must 
be" useful," 56. Completeness or perfection necessary, 
liB. "Not known m· used by others,'' 511. Not patented, 
or described in any printed publication, 59. Public use 
or sale, 61. Abandonment, 62. Assignment of, 90. 
Must not lle enlarged by reiE'sne, 192. Illustrations of 
this rule, 1!14. Its scope amllimits, lUG. 

Joint Invento1·s ancl Patents, vol. ii., 34 . 
• 

Jurisdiction of Oou1ts over .lnj1•ingement. 
Distinction between legal and equitable remedies, vol. ii.,272. 

Original jurisdiction of circuit courts, 273. It does not 
embrace suits to enforce lkenses, 274. On other con
tracts, 276. Jurisdiction of the Supreme Court of Dis
trict of Columbia, 277. Of the Court of Claims. 278. 
Appellate jurisdiction of Supremo Court, 278. Not de
pendent on amount in controversy, 278. Exclusive 
jurisdiction of courts of the United States, 279. 

L·icense. 
Distinguished from assignment and grant, vol. ii., 94. 

What is, 108. Presumption or proof of, 109. Construc
tion, 111. Validity nn<l ollligations. 114. Estoppel aris
ing frvin, 115. Rights created by, 118. Assignment of 
sub-license, 11!1. Right of pateutee to sue licensee, for 
royalties, 121. Right of licensee to sue infringers, 125. 
Revocation or forfeiture, 126. Rights of purchaser from 
licensee, 2G1i. Jurisdiction of circuit courts to enforce 
licenses, 274. Licensee's right of action for infringement, 
287 

JJfachine&. 
What constitutes invention, vol. ii., 47. Improvements of, 

49. Requisites of description, 71. "Principle" of a 
machine, what is, 244. Formal changes, 245. 

Marking. 
Patented articles must be marked as such, vol. ii., 141. 

Models. 

Penalty for falsely marldng, 142. Failure to mark, p, 

defense to action for infringement. 34!), 

Arrangement and exhibition of, vol. ii., 18. Dis!Josal of, 
18. 'When requil:!ite, 83. 1'o explain ~;pecification, 228. 
Of designs, 490, 

Oath. 

Required from applicant, vol. ii., 83. Of executor or ad
ministrator claiming patent, 92. Forms of oaths, li03. 

-

• 

' 
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Patent. See also, Invention. 

• 

Nature of, vol. ii., G. Issue; attestation; record, 28, 85. 
. , 

Contents and duration, 20. Sipgle patent for two in-
ventions, 21J. Several patents fot· one invention, 30. 
For distinct parts or same inv'}ntion, 31. Joint inven
tors and patents, 32. Date of patent, 33. Delivery, 33. 
Correction of Errors, 3,1. Who may obtain, fiG, 37. Grant 
of, to assignee, IJO. Assignment of, 1!4-107. Obtainable 
by bill in equity, 177. Surrender and reissue of defec
tive, 171!-205. General l'Ule!:i for constructl.on of, 220. 
Consulting experts on con:Jtruction of, 230 • 

Pleadings. 
• • 

Declaration at law, for infringement, vol. ii., 431. Plea or 

• 

answer, a~ law, 4:13. Notice, additional, k ~eneral 
issue, ,133. Requisites and sufficiency of, 43(). Re· 
ception of evidence under, 437. Bill in equity for 
infl'ingement, 437. Multifat·iousness in such bills, 431!. 
Faults in, reached by demurrer, 441. Plea or answer 
in equity, 443. Amended, supplemental, or cross bill, 
446. Amended or supplemental answer, 447. 

Patent .Agent, vol. ii., 21. 

Patent Attomey, vol. ii., 21. 

Patent Office. 

• 

• 

• 

Establishment pf, vol. ii., 11, 13. Seal, 13. Officers and 
employes, 13. Salaries, 13. BomlR, 13. Uestrictions 
upon officers and employes, 14. Re~ulntions, establish
ment of, 18. Library, 10. Correspondence with, 10. 
Disbursements for, 28. Pracgce in, as to design pat
ents, 483 . 

Powers of Government. 
Constitutional grant of power to congress, vol. ii., 1. No 

right reserved to government, 7. l~owers of State legis-
latures, 9. • 

• 

PraeUce. 
Matters incidental to patent suits, vol. ii., 471. Abatement 

of suit, 4~'1. Compulsory disclosure, 471. 1\fotions, 472. 
'!'rial, 473. Hearing and rehearing, 47:1. Jury tria1 in 
equity, 474. Reference to ascertain damages, or profits, 
476. Costs, 477. Costs as affected by disclaimer, 478. 
Decrees, 470. 

Processes. 
Discoveries of, vol. ii., 44. 

• 

• 

• 

' 

• 

• 
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Public Use or ,r:Jale. 
Bofm·e application, as defense to action for infringement, 

vol. ii., ~3:J. What constitutes a public use, 834. Limits 
und exceptions to rule restricting public use, 336. Ef
fect of placing invention on &ale, 337. Illustrations of 
doctrine as to public use or snle, 338 . 

• 

Reoistration. 
Of prints or labels, vol. ii., 492. 

Reisme. 
Of defective patents, vol. ii., 179. Nature, scope and ex

tent of right of, 180. Loss of right, by delny, 182. Who 
may surrender for, 183. Rights of assignee, 183. Ar.pli- · 
cation for, 184. Hearing, 18H. Powers and duties of 
commissioner, 187. 'Vhnt defects in patent warrant, 
188. What changes may be made by, Dividing 

·patent by, 191. Invention must not be enlarged, 102. 
Illustrations of this rule, 104. Its scope and limits, !OH. 
Effect of commisHioner's decision ; presumptions, 198 . 
.Validity of reissued pntents, 200. Reissued patent 
void in part only, 202. Grounds on which they may be 
adju<lgell void, 202. Construction and etrect of reiHsued 
patents, 203. Defenses peculiar to reissue patents, 340. 

Renewal. 
Of application after withdrawal, vol. ii., 89. Of application 

on failure to pay fees, 03. 

Sale. 
Of patentable article, prior to application, vol. ii., tafi. Of 

patented articles,13H. Territorial limits of hny<>r's right, 
139. How limited by term of patent, 14•4. RightH of pur
chaser of specific article frma patentee or licensee, 2!i5. 
Rights of purchaser from infringer, 268. 

Specijlcatious. 
Printed copies of, as evidence, vol. ii., 27. Requisites of, GG. 

68. In caHe of machines, 71. Of improvements, 72. Of 
compositions of matter, 74. Of combinations, 74. 
General rules for construction of, 224. Fraudulent de
fect or excess in, as defense in action for infringement, 
320 . 

S1tits. See ])a mages; Inj1·ingement; Pleading; Practice. 
By United States to annul patent fraudulently obtained, 

vol. ii., 34. By patentee against licensee for royalties, 121.. 
By patentee or licensee against infringers, 125. Touch
ing interfering patents, 213. Distinction between legal 
and equitable remedies for infringement, 272. To en-

• ... 

• 

• 

• 

• 
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force licenses, jurisdiction of circuit courts, 274. For 
damuget! for infringements, 280. 

SmTenrlers. See also, ReisS'ItP 
How. made, vol. ii., 181. Effect of, 181. Who may surren

der for reissue, 183. 

Trade-Ma1·ks. 
Decisions relative to, vol. ii., 10. 

Witnesses. 
Subpmnas to, vol. ii., 108. Fees, 10!l. l,enalty for failing to 

attend, or refusing to testify, 16!l . 

URUGUAY. 
LAW 01<' N OYE~BER 13, 1885. 

General Pro·visions. 
Privileges cmiferred upon foreign inventors, vol. ii., 516. 

l'atentable and non-patentable inventions, 510. Term 
of patent, 516. Yearly annuities, 510. 

Patent Office. 
Formalities for concession of patents, vol. H., 518. Petition; 

specification ; model, &c., 518. Grant of patent, 518. 
Ueport and publication of patents, 51!). 

Certificate of Allrlltion or Imp1·ovem,ent. 
Duration ; tax, vol. ii., 51!l. Improvement by patentee or 

by third person, 519. Interfering npr.lications, 520. . 

'l'rans,fer of Patents, vol. ii., 520. 

Nullity and Lapse of Patents. 
\Vhen patent becomes null, vol. ii., 520. When patent lapses, 

520. Suit for annulment, 521. Judicial declaration of 
forfeiture or invalidity, 521. 

infringements,· Suppression and Fines, vol. ii.; 521. 
• 

Final Depositions, vol. ii., 522. 

VENEZUELA. 

AcT 01<' MAY 25, 1882. 
• 

Patentable inventions, vol. ii., 524. Conditions and nature of 
patent, 524. Application, description, oath, 524. Term of 
patent, 524. Form and grant of patent, 525. Ta:xes, 525. 
Patent for foreign invention, 520. Expiration or lapse of 
patent, 520. Inventions which are not patentable, 526. In
fringements, 527. 

• 
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VICTORIA. • 

• 

ACT OF 'MAY !1, 1805 . 

• 

• 

• 
Mode of obtaining Letters Patent. · 

• 

Power to gra.nt patents, vol. li. ti29. Rules for executing 
act, 520. Specification ; amendment, 5:10. Form and 
size of specification, ti30. Effect of fraudulent specifica
tion, mn. Proceedings after deposit ofspellification, 531. 
Hearing of applications and objections, 5:lL Issue of 
warrant for patent, ti32. Repeal or withholding of pat
ent, 532. Patent void for non-performance of conditions, 

f 533. Time of issue of patent, 533. Date and conclusive-
ness of patent, 534. Duration of patent for foreign· in
vention, 534. Use of inventions in foreign ships, 535 . 
Filing of specification, 535. 

1Jisclaime1'S and .Altemiions. 
Notice of application for, vol. ii., 535. Application for dis

claimer heard, 530. How disclaimer entered and altera
tion made, 530. Copies or1en to inspection, 538. 

Extension of Term. Confirmation of lm,alicl Patents. 
Obtaining extension uf term, vol. ii., 538. Obtaining con- . 

firmation of invalid patent, 5:18. Appointment of com
missioners, 530. Notice published ; cavj:lats entered, 
li30. Hearing and report of commissioners, .530 • 

• 

Miscellaneous PJ'ovisions. 
Index to specification, &c., vol. ii., 541. Registers of patents 

and of proprietors, 541. Certified copies to be evidence, 
542. False or forged entries, 542. l~ntries may be e ... -
punged, u42. Unauthorized user of word "patent," 
042. Actions for infringement, particulars delivered, 
043. Particulars reg-arued in taxing costs, 544. Fees on 
obtaining patents, u-14. 

S 1 .. "4"' CtTEDULES, vo . 11., u u. 

Ac'l' OF DECEMBER 12, 1884. 

1\Iode of obtaining letters patent, vol. ii., 551. Extension of 
term, u53. Confirmation of invalid patents, uu3. l\lis
cellnneous provisions, u53. Revocation, 55u. tegal pro
ceedings, GuO. 

' 

WESTERN AUSTRALIA. 
AcT oF AUGtlS'l' 15, 1872. 

Privilege conferred upon patentee, vol. ii., 059. Mmle of appli
cation for patent, fi!iO. Publication of notice of application, 
mn. Objections referred to appointees, u01. Costs of in
quiry to be given, fi!il. hsue of letters tmtent, u02. Amount 
to be paiu for patent, 5U2. l\Iore than ten persons interesteu 

• 

• 
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W E~'L' E I!~ A l i:-l'I'H .\ I.I A-f'n//1 iu 11 r·rl. 

in patPnt, r.112. A~IHi~:nnwnt of patont., r.na. ln,inndion mny 
lw ~··aniP«I, f.fl:l. H«•twn.l of Jllllont. hy.w:irr,.fill:illll, r.na. Jlal-
1'111, ~JH'l'.illl'nt.ion, &11., l'lll'oiiPd, r.fl:l. HtJPI'ill«•ntion may ho 
eorrt'dl'd, li!l·l. .lliHdniiiiPI' IIIIIY hn Ptd«•n•d, M·l. lo'a!Ho I'll· 
t.riPH m· aflh·mat.lm·~. r.nr.. PnrPi~n )Ut.lmtlt•Ps mny obtain 
ldtorH of re~iHiratiou, lifl5. lnlt•rpretation dnnHo, liH(}, 

W ll R'I'E~I B\j I til, vol. il., litlll. 

B:w oF YoL. U . 
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